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Abstract
This thesis focuses on children’s participation rights in the context of private law
disputes in the New Zealand family justice system. The United Nations
Convention on the Rights of the Child (UNCRC) 1989 introduced a strong frame
of reference in international law for children’s participation in legal proceedings.
However, it did not address what amounts to best practice for children’s
participation in private law disputes. Instead the United Nations intended that
the Convention be interpreted and applied in a manner most appropriate for
each domestic context, encouraging States Parties to create their own best
practices for child participation. As a result, internationally, there is a wide
divergence in the mechanisms, procedures, practices, purpose and form that
children’s participation takes within private law disputes.
The New Zealand government ratified the UNCRC in 1993, thereby accepting the
legal obligation to implement its minimum standards for children’s rights. There
is provision for children to participate, both directly and indirectly, in private
law disputes in the New Zealand family justice system. In in-court proceedings, s
6 of the Care of Children Act 2004 (COCA) provides that children must be given
reasonable opportunities to express their views and these views must be taken
into account. The primary way of achieving this, is at the court’s discretion,
through appointment of a lawyer to represent the child (s 7). The child’s lawyer
can also advise the court if they consider it appropriate for the child to meet the
judge, thereby enabling direct participation. Out of court, the Family Disputes
Resolution Act 2013 (FDR Act) is silent on children’s views in mediation
processes. FDR suppliers have, however, developed and implemented child
participatory processes since 2016, but there are no standardised best practice
guidelines yet in place. As a result, these processes vary between the different
suppliers.
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Given this inconsistency in law and practice, and the UNCRC impetus to consider
the context within which children’s rights will be exercised, this thesis examined
(i) What is meant by children’s participation in family law proceedings? (ii) Why
are children participating in private law disputes? (iii) How are children
participating in private law disputes within the New Zealand family justice
system, and internationally? (iv) How adequately is children’s participation in
the family justice system supported by theoretical understandings: and (v) Are
additional elements required in participatory processes to ensure children’s
participation rights are effectively respected and realised in private law
disputes?
This research addressed the intended ambit of Article 12 of the UNCRC, the
prevalent barriers that together inhibit realisation of children’s right to
participate, the manner in which the Article has been interpreted and promoted
and, in, turn, how this has informed the development of participation processes
globally. Although the right to participate is a relatively new right an historical
analysis of the origins of the practice of children participating in private law
disputes in this thesis traces the practice back to the 17th century. A comparative
analysis of child participation in family law policy in the New Zealand context
highlights a fragmented approach to children’s participation comprising at times
world-leading policy and practice initiatives yet at other times weakened child
participation opportunities or complete exclusion of the child’s right to
participate in legislation.
An international comparison of child participation processes confirms the lack of
global consensus on how, and to what extent children should participate in
private law disputes. Identified, is the need for a general model of child
participation which encapsulates all of the essential elements of Article 12 and is
UNCRC compliant. A template model would enable a best practice standard of
child participation in private law disputes, across jurisdictions, to be established.
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The thesis discusses the theoretical underpinnings of children’s participation,
including the commonalities emphasised by the disciplines of Children’s Rights,
Sociocultural Theory and Childhood Studies, and identifies how these contribute
to our understanding of children’s participatory frameworks. Since their
interconnectedness is under-theorised in practice, a more integrated nexus
between them is required. The thesis highlights how, together, these theories can
contribute to the interpretation of Article 12, inform participation processes and
challenge attitudinal barriers to children’s participation rights.
Many interlinking factors were identified as working together to influence the
policy and practice associated with children’s participation. Importantly, these
included fiscal constraints, entrenched adult attitudes towards children, and the
manner in which Article 12 has been interpreted.
A Thought Model has been developed to illustrate the more comprehensive
nexus between the theoretical underpinnings of child participation and to drive a
change in how Article 12 is approached and implemented. A Seven Essential
Steps model has also been designed to identify the critical components required
in any future child participation model. The Thought Model and Seven Essential
steps are then combined in a New Child Participation Model that depicts the
interconnectedness between the conceptual support for children’s participation
beyond Rights Theory, and how children and adults can engage and interact to
ensure Article 12 compliance and effective child participation. While the model is
primarily centred on private law disputes it does have applicability to all
children in all domains of their lives.
Recommendations from this study include incorporating new legal provisions in
both the COCA and FDR Acts to embed children’s right to participate in private
law proceedings and introducing new mandatory mechanisms to facilitate their
participation. It will also be important to review current participation processes
in FDR mediation, and to introduce national guidelines to ensure a consistent
approach to children’s participation in out-of-court dispute resolution processes.
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Chapter One
Introduction
Since the adoption of the United Nations Convention on the Rights of the Child
(UNCRC) in 1989, Article 12, that provides children with the right to express their
views and have them taken into account in matters affecting them, in accordance
with their age and maturity, has been one of the most challenging to implement
globally.
Upholding the child’s right to participate helps prepare children for citizenship,
educates them about democratic decision-making processes, teaches them about
other people’s rights and the responsibilities that go hand-in-hand with all rights.
Participation for children is a means through which other rights can be realised
and, significantly, those rights cannot be exercised by children without them being
listened to. The right to participate also acknowledges the importance of children’s
views and accords children dignity and respect as people.
Despite many different approaches to child participation processes being
developed in family justice systems across the world, the extent to which children
should participate in private law disputes, and how this is best achieved, remains a
challenge.
The reasons provided for children’s participation rights not being realised are
relatively consistent across jurisdictions. Key barriers to children’s participation
include implicit assumptions that children lack competence to participate
meaningfully and that participation is burdensome for them, exposes them to risk
of harm and undermines parental authority.
These attitudinal barriers have infiltrated the development of policy, affected the
practice of professionals working with children and combined with fiscal concerns
and the manner in which Article 12 has been interpreted and applied,
accumulatively work to impede the right to participate for many children.
1

Children’s right to participate in the context of private law disputes in the New
Zealand family justice system is the focus of this thesis. The scope of children’s
participation as intended by the United Nations (UN) is explored. How
professionals, and the law, can and should support the realisation of these rights to
ensure children can contribute to decision making processes in a way that
improves their wellbeing and the quality of the decision making in mediation
and/or the courts is examined.
The research questions underpinning this inquiry consider the policy and practice
issues surrounding children’s participation in private law disputes:
1. What is meant by children’s participation in family law proceedings?
2. Why are children participating in private law disputes?
3. How are children participating in private law disputes within the New
Zealand family justice system?
4. Does the existing theoretical framework best support children’s
participation in the family justice system?
5. What features would a template model of child participation have to include
to ensure children’s participation rights are effectively realised ?
1.

Significance of Researching Children’s Participation in Private Law Disputes

In New Zealand, recent reform of the family justice system has created an out-ofcourt system whereby mediation of private law disputes is mandatory prior to
issuing legal proceedings. The legislation governing this area came into force in
2014 and was unfortunately silent on children’s participation.1 Having then
received a directive from the government in 2017 to implement child participation
practices2, child-inclusive mediation models have been developed and introduced
by FDR suppliers in a manner that is ad hoc, with no national guidelines and
inconsistency regarding why and how children are to participate.

Family Dispute Resolution Act 2013.
Nicola Taylor “Child Participation: Overcoming Disparity between New Zealand’s Family Court
and Out-of-Court Dispute Resolution Processes” (2017) 25(3-4) The International Journal of
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In the in-court-system, s 6 of the Care of Children Act 2004 (COCA) provides that
every child must be given reasonable opportunities to express views on matters
affecting the child and any views expressed must be taken into account.3 There are
further opportunities for children to participate in private law disputes. Under the
COCA children can bring an application to vary, discharge or appeal parenting
orders 4 and review decisions of their parents to refuse or consent to certain
decisions.5
However, the two key mechanisms developed to enable the child to exercise their
participation rights in-court, the judicial interview and separate legal
representation by lawyer for the child, are discretionary in nature..6 Further, the
role of lawyer for the child is undertaken in a highly subjective manner and has
faced severe criticism for the lack of specialised training resulting in concern about
the ability of lawyer for the child to effectively advocate for children..7 Essentially,
there is no inherent right of the child to participate in private law disputes and
when they do participate there is real concern that their participation is neither
effective nor meaningful.
This thesis explores how children are participating in family law disputes in both
the out-of-court and in-court systems. It explores the barriers to children’s
participation rights being realised and questions how those barriers can be
overcome to better ensure that children’s participation occurs in a manner that is
meaningful and successful for children and has the confidence of the adult
participants and the decision-makers.
To gain a deeper understanding of what is meant by children’s participation within
private law disputes, a historical and legislative review of the right to participate
Care of Children Act 2004, s 6.
Care of Children Act 2004, ss 46A- 46C, 56, 143.
5 Care of Children Act 2004, ss 46A, 46B, 46C.
6 Care of Children Act 2004, s 7; and Family Law Section New Zealand Law Society “Lawyer for the
Child - Best Practice Guidelines” (National Guidelines, April 2015) cl 10.1 and 10.2 at 4.
7 La-Verne King, Rosslyn Noonan and Chris Dellabarca Te Korowai Ture ā-Whānau: The Final Report
of the Independent Panel Examining the 2014 Family Justice Reforms (Ministry of Justice, April 2019)
at 86.
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has been undertaken. I begin by tracing the origins of children’s participation, the
basis for which originated in the laws of guardianship in the Court of Chancery in
England in the 17th century, its development into a legal principle applied in the
Court of Common Law in custody disputes through to its current status as a right
of the child following adoption of the UNCRC by the end of the 20th century.
Developments in child custody laws have been inextricably linked with the
development of children’s participation rights. Accordingly, examination of the
changed legal status of the child over time, the influence of the social sciences on
family law policy and the shift in focus away from adult litigants onto the needs of
the child has been traced.
What emerges is evidence of not just a change for children, but also for adults
whose parental rights in relation to their children’s post-separation care and
contact of their children post separation have been diluted over time. At the same
time procedures have been introduced in private law disputes to provide for the
new participation rights of children. Yet ‘old habits die hard’. Century old concerns
that listening to children poses a threat to parental authority prevail despite the
UNCRC’s support for parental rights and the family unit in the context of advancing
children’s rights. Children’s participation, thirty years following adoption of the
Convention, continues to be constrained by the influence of centuries old adult
attitudes.
When considering the process of participation itself, Article 12 does not provide
any details about how children should participate. The UN confirmed it was the
responsibility of the States Parties to develop procedures that ensured
implementation of Article 12.8 The UN provided significant guidance on the
essential elements for principled participation processes yet, globally there is no
consensus on the extent to which children should participate and how and when
they should do so. In the absence of a universally accepted child participation

8 UN Committee on the Rights of the Child (CRC), General Comment No 12 (2009): The right of the
child to be heard, at 18.
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model for private law disputes, the Article 12 rights for many children who are the
subjects of such disputes remain unrealised.
New Zealand was initially recognised as a world leader in child participation.9
Prior to the UNCRC being adopted a mandatory requirement to ascertain and take
into account the wishes of the child in private law disputes was introduced in law
in 1968.10 At the same time the law included a formal mechanism for eliciting the
wishes of the child, via the discretionary appointment of a separate legal
representative. 11 However, over time the approach to realising children’s
participation rights has waxed and waned. The incorporation of children’s
participation rights in family law policy has occurred in a fractured manner and
children’s participation opportunities have been eroded in legal policy.
Child participation models, their origins and development are examined. The
extent to which they each meet the individual requirements of Article 12 and the
other relevant provisions of the UNCRC, and what they require under international
children’s right law, is examined. Each model’s applicability to participation
processes in private law disputes in the New Zealand family justice system is
discussed. The need for a best practice model of child participation, that meets the
requirements of the UNCRC and can be universally applied in private law disputes
is highlighted.
The mechanisms introduced in New Zealand family law policy, to enable children’s
participation are evaluated for their effectiveness in relation to both the policy and
the practice. Therefore, this research explores why and how children, in the
context of private law disputes, should be participating if they wish to do so.

9 Samuel

Henry, Mark Henaghan, Jackie Sanders and Robyn Munford “Engaging youth in youth
justice interventions: wellbeing and accountability” (paper presented to the 7th World Congress on
Family Law and Children’s Rights, Dublin, June 2017)
10 Guardianship Act 1968, s 23.
11 Guardianship Act 1968, s 30.
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2.

Research

The UNCRC has established the inherent right of the child to participate and the UN
has noted the importance of considering the particular context within which this
occurs. It is important to consider not only how children should and are
participating, but also why children are participating in private law disputes. This
study takes a comparative approach with the foundational focus centred on the
two key elements of Article 12: the purpose and the process of participation.
There is a plethora of research supporting children’s participation in private law
disputes,12 the scope of participation sought by children in such disputes,13 as well
as the elements of participation that make it meaningful for children and adults.14
Internationally, multiple participation models that have been developed and used
to inform participation processes, 15 none of which have been designed to
specifically apply to private law disputes. Yet, globally there is no consensus on
when, how and to what extent children should participate in private law disputes.
The gap that is evident between the practice of participation in the family justice
system and children finding their participation meaningful is what this thesis seeks
to investigate and improve.

12 Sharon Bessell “Participation in decision-making in out of home care in Australia: What do young
people say” (2011) 33 Children and Youth Services Review 496 at 496; Anne B Smith, Nicola Taylor
and Pauline Tapp “Rethinking children’s involvement in decision-making after parental separation”
(2003) 10(2) Childhood 201 at 201; and Gary B Melton Child Advocacy, Psychological Issues, and
Interventions (Plenum Press, New York, 1983) at 111.
13 Patrick Parkinson and Judy Cashmore The Voice of a Child in Family Law Disputes (Oxford
University Press, Oxford, 2008) at 64-74; and Carol Smart, Bren Neale and Amanda Wade The
Changing Experience of Childhood Families and Divorce (Polity Press, Cambridge, UK, 2001) at 102.
14 Karl-Franz Kaltenborn “Individualization, family transitions and children’s agency” (2001)
Childhood 8(4) 463 at 484-485; Anne Graham and Robyn Fitzgerald “Exploring the Promises and
Possibilities for Children’s Participation in Family Relationship Centres” (2010) 84 Family Matters
53 at 55.
15 Roger A Hart Children’s Participation: The Theory and Practice of Involving Young Citizens in
Community Development and Environmental Care (Earthscan Publications Limited, United Kingdom,
1997) at 40; Nigel Thomas “Towards a theory of children’s participation” (2007) The International
Journal of Children’s Rights 199 at 205; Harry Shier “Pathways to particiaption: Openings
opportunities and obligations – a new model for enhancing children’s particpation in decision
making in line with Article 12.1 of the United Nations Convention on the Rights of the Child” (2001)
15 Children and Society 107 at 111; Laura Lundy “”Voice” is not enough: conceptualising Article 12
of the United Nations Convention on the Rights of the Child” (2007) 33(6) Children’s Rights and
Perspective British Educational Research Journal 927 at 933.
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My study compares the intended ambit of children’s participation as anticipated by
the UNCRC, with the participation processes developed in order to realise their
Article 12 rights in private law disputes. Their effectiveness in realising children’s
participation rights whilst meeting the needs of children experiencing interparental conflict is examined.
This research identifies the need to consider children’s participation in the specific
context of private law disputes. A thought model was developed to illustrate a new
approach to how we could think about and interpret Article 12. This provides
contextualisation for the purpose of children’s participation, is designed to drive
behavioural change, and challenge the prevalent attitudes of adults. Further a new
Child Participation Model was developed with the seven essential steps required to
ensure that children’s participation is both UNCRC compliant and meaningful for
children and adults. The model can be applied not only in private law disputes, but
also in other areas of practice within the family justice system and has
applicability to all spheres of life for all children.
3.

Theory

Historically, children were considered to be passive observers, to be seen and not
heard.16 They were considered vulnerable and in need of protection. These views
have been challenged over time by various theories and the law has recognised the
improved status of the child.17 It is now understood that children are considered
active citizens and rights holders. Their competence is not age-related, but instead
evolves through active participation and the support and scaffolding of adults or
more experienced peers. This enables children to move towards becoming fully
autonomous citizens.

J Cobb “Seen but not heard” (paper presented to the ALC Conference, Bristol, United Kingdom, 14
November 2014).
17 Anne B Smith Children’s Rights: Towards Social Justice (Momentum Press, New York, 2016) at 16;
Guardianship Act 1968, s 23; and Care of Children Act 2004, s 6.
16
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As children’s legal and social status has been elevated, parental rights in law, to
their children’s post separation care, have been diluted.18 Children were once
considered the property of their fathers’ and fathers’ rights to custody of their
children, post-separation, were supreme. Gradually, social attitudes towards
children shifted and they came to be viewed as individuals, yet the common law
rights of fathers prevailed. The interests of the child in private law disputes was
not an explicit legal concern until the 19th century.19 By the 20th century, the
political crusade for mothers’ equal custody rights resulted in an equal footing for
mothers and fathers with regards to applications for custody and access of
children. The elevation of the welfare of the child to a paramount consideration in
law was a by-product of the political fortunes of women at this time.
Rights Theory, Childhood Studies and Sociocultural Theory support children’s
participation, individually and collectively to contribute to our understanding of
children’s participatory frameworks. Their interconnectedness is under-theorised
and a greater nexus between them is required to overcome the deeply entrenched
barriers to children’s participation rights. This thesis draws on these theories to
re-conceptualise the paradigm around Article 12.
4.

Personal Background

I commenced practice in law in 1995 in provincial New Zealand. My main area of
practice has always been family law and I have a strong sense of wanting to ensure
social justice for children. Over the years I have witnessed countless families in
conflict where the child and their needs seem to be lost in the noise of the interparental conflict, where the parents focus on their rights rather than the welfare
and best interests of their child. The child’s views may be given no weight due to
allegations of coaching, alienation or parental influence and/or because of adults’
general attitudes that children cannot contribute meaningfully or should not have

18 Guardianship of Infants Act 1926, s 2. This legislation elevated the welfare of the child to the
paramount consideration and in doing so removed any reference to the wishes of the parents being
principles of consideration when making decisions over the care of the child in private law
disputes.
19 See Chapter two and the Custody of Infants Act 1839 (Eng) came into force.
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a say as adults know best and are excluded from participation entirely. It was after
one particular settlement conference that I asked myself “what is the point of
children participating?”
The case involved a family who litigated three times over a period of five years.20 I
was representing the mother of four children aged between eight and 15 years of
age. On separating the parties agreed to a week-on week-off care arrangement.
There was then a pattern of the father ‘dropping in and out’ of parenting, at times
having no contact or having his family supervise contact at his initiative, before
returning to again parent. Due to ongoing mental health issues there were
significant periods when the father was unable to care for the children.
At the time of the settlement conference in question, there were two reports
before the court detailing the children’s views. In the first report the children all
expressed a preference for the status quo to remain. In the second report two of
the younger children’s views changed from a preference for no change to aligning
with their father’s proposal. The two older children’s views remained unchanged.
The second report noted that the mother did not ‘promote’ her care proposals to
All children’s names and sexes have been changed in this case study to avoid any risk of
identification of the children and family. The parties separated in 2010 and agreed to shared care
on a week-on week-off basis. In 2012 the mother filed a s46R application when the father refused
to consent to her proposed overseas holiday with the children to her country of origin. The father
agreed to the holiday in principle, but the number of nights away were not agreed. The matter was
resolved only after the father was granted the same number of nights for overseas travel for
himself and the children in alternate years to the mother’s biennial trips (which he never
undertook). A new Parenting Order was obtained during this process, confirming week-on week-off
care. Later that year shared care was suspended at the father’s request due to his mental health
issues. It was recommenced six months later, but was again stopped for the same reasons. In mid2013 when the father felt he was able to care for the children again, and without any formal
approach to the mother requesting a return to week-on week-off, he filed a Without Notice
Application seeking a Warrant to enforce the Parenting Order. This matter was placed on notice,
settled, and a second Parenting Order issued. This provided for the children to have regular contact
with their father along the lines of what was already occurring. In 2015, in breach of new section
139A of the COCA, the father brought proceedings within the two-year limitation period once again
seeking a return to week-about care. The breach was technical, and not opposed by the mother, as
it was a matter of one month outside the allowed time and she considered any opposition was
simply ‘putting off the inevitable’ of more litigation. This matter was settled in 2015 at the
settlement conference referred to and a third Parenting Order issued providing for regular contact
with the children and their father. The father has unfortunately maintained a litigious approach, for
example, he threatened to issue proceedings for a warrant to enforce the order when the 15-yearold child indicated they wished to stay home to study for school exams (preferring the study
environment of the home they spent the majority of their time in) rather than have contact on a
designated night on one occasion. My client ensured the child attended contact.
20
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the children, but the father clearly had. The judge commented, ‘children’s views
change’ which was acknowledged by counsel.
Allegations of alienation and influence against the mother were raised by the
father, opening the door in my view for us to obtain a specialist report. Lawyer for
the child saw no need for a specialist report. My client, notwithstanding the
allegations, did not want to expose the children to yet another interview in the
process. My client had a strong view that she wanted the children to ‘move as a
group’ in the contact so the children could provide each other with support when
in their father’s care and to end the litigation. A slight adaptation of the father’s
proposal was agreed to, the result being slightly more time for the children in his
care.
At the conclusion of the conference, my client was left to explain the outcome to
the children. After informing the children, she called me. One of the older children
said to her, “what was the point of telling the lawyer what I wanted when I didn’t
get it? That was pointless.” The child was angry with the mother, felt let down by
the participation process and considered their own participation to have been a
waste of time. One of the younger children said, “Mum, why didn’t you tell us what
to say? Dad told us what to say to the lawyer - you should have too.”
My client clearly had difficulty explaining to her children the reasons for the
outcome included her decision to settle the litigation, stop the conflict and keep the
children together as a group during contact. The children’s views were one of the
factors that were taken into account in her decision. I questioned why we left an
exhausted mother, drained by the stress of repeated litigation, to explain the
outcome of proceedings to her children alone.
This situation also made me query how well the role of lawyer for the child had
been explained to the children and whether it was made clear to the children ‘it
was about having a say, not getting their way’.
I really began to think more deeply about how we could better ensure children’s
participation was meaningful and what could be done to enable it to be effective
10

and principled for children. Could the children’s participation have been managed
better in this case and, if so, how?
This case cemented my decision to embark on my doctoral journey. I commenced
study part-time in 2015, upon completing the Postgraduate Diploma in Child
Advocacy at the University of Otago. I have continued working as a family law
barrister, lawyer for the child and FDR mediator throughout this time. My aims in
undertaking this research were to find answers to the key research questions and
to also give purpose and validity to children’s participation. It is my hope that
children’s outcomes will improve through more effective opportunities for their
participation in private law disputes. Their views need to be ascertained and
conveyed in a manner that has the confidence of all professionals and parties to
proceedings so they may be relied upon and given due weight in the decisionmaking process.
5.

Structure of the Thesis

The key concept in this thesis is children’s participation, what that means in
private law disputes, what theoretical support there is for children’s participation
in this context, what is required in policy and practice for children’s participation
to be effective and participation rights realised for every child, what benefits there
are for children and parents when children participate in a meaningful way, how
participation can influence the decision-making process and how children should
participate.
Chapter two traces the genesis of children’s participation rights. The legal status of
the child is explored to highlight the improved status of the child over time.
Traced, is the shift in legislation away from parental rights towards parental
responsibilities and the emergence of the welfare and best interests of the child as
a paramount principle. It then moves to identify the shift in status of the child to
that of a holder of individual rights, including the right to participate, by the 20th
century. Alongside this analysis the origins of children’s participation are traced to
guardianship disputes in the Court of Chancery in the 17th century. How this
principle was transferred to the Court of Common Law and private law disputes
11

over care and contact before becoming enshrined in the UNCRC as a right held by
all children is also examined.
Chapter three traces the origins of children’s participation in the New Zealand
family justice system from the 19th century to the present day. It highlights how
children’s participation developed from a discretionary judicial practice to a
right’s-based entitlement prescribed by statute. Children in New Zealand have
experienced world leading participation opportunities at times, but there has also
been a weakening of those opportunities due to fiscal constraints.
Children’s participation opportunities in other areas of New Zealand family law are
examined in Chapter four. This comparison across our family law policy domain
highlights the lack of a cohesive approach to policy development in the field of
children’s participation rights.
Chapter five provides an international comparison of participation processes that
have been developed for children in private law disputes. It provides an
understanding of their strengths, weaknesses and compliance with Article 12 and
the UNCRC generally as intended by the UN.
Chapter six reviews the research literature on children’s participation, focusing on
children’s views of participation, benefits of participation, the scope of
participation sought by children, what causes children to be dissatisfied by their
participation and how due weight is applied to children’s views by the judiciary. It
further examines the barriers to children’s participation, identified as being
extremely consistent at a global level. It introduces a new thought model designed
to overcome these barriers, encourage a new way of thinking about child
participation and a new course of action to better honour the way Article 12 rights
are implemented.
Chapter seven outlines the theoretical basis for the development of children’s
participation rights by examining the evolution of the UNCRC and Article 12 itself.
It provides a legal and literal interpretation of the article and how it interlinks with
surrounding articles in the Convention. The chapter then sets out the theoretical
12

framework drawn upon to support children’s participation. This involves
consideration of Childhood Studies and Sociocultural Theory which are interlinked
with Rights Theory to provide an expanded purpose for children’s participation to
help inform child participation processes.
Chapter eight examines the three different categories of participation that have
been identified and explores their key characteristics. The importance of the
category of participation being known to the child and adults is highlighted. The
chapter also examines various models of participation that have been developed,
critically analysing them in relation to their compliance with the key components
of Article 12. It concludes by identifying the seven essential elements required for
a future model of child participation that can be applied in private law disputes at a
global level.
The thesis concludes in Chapter nine with a discussion of the research findings in
the context of the law domestically, current research evidence and theoretical
issues. Implications for policy and practice are also considered and a number of
recommendations made.
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Chapter Two
The Historical Context of Children’s Participation Rights

1.

Introduction

The relationship between parents, children and the state, together with the social
attitudes and legal norms of the times, determine how children are dealt with
when the family justice system formally intervenes following the breakdown of a
family unit. This breakdown can occur because of the death of one or more parent,
parental separation/divorce, disputes between parents over guardianship issues,
or when abuse and neglect perpetrated by a parent occurs requiring intervention,
and sometimes removal of a child from their home, by the state. The family justice
system is responsible for carrying out, and making explicit to all involved, what
society’s values are, through the application of established legal rules and
principles.
Examining the participation rights of children within that family justice system is
central to this thesis. To better understand the contemporary approach to child
participation, it is important to trace New Zealand’s family law heritage and to
consider the international and domestic developments that have shaped children’s
engagement with this system over time.
In family law there has undisputedly been a shift over the centuries from the
supremacy of father’s rights to laws that are more child-centred and emphasise the
need for consideration of the child’s welfare and best interests. The historical
developments that have contributed to this change are complex, but several factors
have consistently and significantly influenced family law. This chapter
acknowledges the development of women’s rights and examines how the feminist
movement ultimately influenced changes in children’s legal status. There has been
a persistent theme of interdependency between the status of women in society and
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the development of child custody laws.21 This interdependence has been regarded
as the most significant explanation for the changes in child custody law.22
This chapter explores four historical eras and the respective changes they brought
for the status of children in both society and the law. In the first era father’s rights
were supreme and children were treated as their father’s property. The second
era, during the 16th-18th centuries, saw social attitudes towards children change.
Children began to be viewed as individuals in their own right, however, the
common law rights of fathers still prevailed. During the third era, the 19th century,
paternal presumption gave way to the view that the placement of children with
their mothers was in the children’s best interests. The 20th century, the fourth era,
saw a shift away from the maternal preference principle, the emergence of the
social sciences and the elevation of ‘the best interests of the child’ to a paramount
principle. By the end of the 20th century legislation placed mothers and fathers on
equal footing with regards to applications for child custody and access, and the
child’s welfare and best interests finally outranked those of both parents.
This chapter begins by examining the status of children in Roman Times because,
as Taylor notes, New Zealand’s family law heritage can be traced back to the law of
the Roman Empire and its subsequent influence on the development of English
common law. 23 The laws of New Zealand relating to child custody and
guardianship have followed, and been heavily influenced by, the developments in
both English common law and legislation. This chapter therefore also traces the
development of judicial involvement and English legislation in child custody
disputes. It then considers the rapid advancement of the status of children during
the latter part of the 20th century, to the point where the concept that the child’s
views should be taken into account is introduced.

Mary Ann Mason From Father's Property to Children's Rights (Columbia University Press, New
York, 1994) at introduction xii.
22 Mary Ann Mason, above n 21, at introduction xiii.
23 Nicola J Taylor “Care of Children, Families, Dispute Resolution and the Family Court” (PhD Thesis,
Otago University, 2005) at 14.
21
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2.

Pre 16th century: Roman and Medieval Times

A.

Roman Children and their Legal Status

Little is known about the legal history relating to children in the Roman era (27BC395AD), but these were patriarchal times and the status of children was arguably
at an all-time low.24 The oldest living male in the Roman family, known as the
‘Paterfamilias’ held absolute power over his family. He had legal rights to kill,
disown or sell his children into slavery.25 The paterfamilias also had the right
under Roman law to the ownership of any property the child might acquire.26
Roman women had no potestas (control) over their children, legitimate or
illegitimate, and very little or no control over the testamentary disposal of their
property.27 Legitimate children were under their father’s control and took their
father’s status. Illegitimate children took their mother’s status, but this did not give
the woman control over her children.28 Children born to a woman slave were
themselves slaves and were owned by the woman’s owner who could dispose of
the children at their discretion.29 A child of a slave inherited this status and, upon
birth belonged to the slave owner who could dispose of their slaves as they
wished.30
After divorce, the father retained potestas over his children and the right to their
physical custody.31 However, Gardner notes that there were indications the best
interests of the child were sometimes recognised, as an appeal could be made to a

Jane F Gardner Women in Roman Law and Society (Croom Helm Ltd, Kent, 1986) at 5.
At 6.
26 WV Harris “Child-Exposure in the Roman Empire” (2012) 84 Journal of Roman Studies 1 at 15.
See generally WV Harris, at 5 and 12, the Paterfamilias was permitted to expose any infant born in
his family however exposure was not just limited to deformed infants but also resulted from
extreme social embarrassment or disapproval for example when children were born to unmarried
women.
27 Jane F Gardner, above n 24, at 137.
28 At 139.
29 At 139.
30 At 139.
31 At 146.
24
25
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magistrate requesting that a child live with his mother after divorce.32 Such
appeals were most often based on the grounds of the father’s bad character, yet
success in gaining custody did not equate to the mother being given any real
control over the child since the father retained this.33
While widows and mothers of illegitimate children might have their children
living with them, again they had no potestas over them. These children were
deemed to be sui iuris (independent), in the sense that they were not subject to the
control of a father, and as a result they required a tutor.34 Tutors were appointed
either by the intestacy of the father, by will or by appointment by a magistrate:
women could not be tutors.35
Under Roman law children had no status and were extremely vulnerable as the law
was mostly concerned with the relationship of the child to the family to which,
through the pater, they belonged.36 The focus of Roman law was on preserving the
integrity of the family and the family’s property, not on protecting children.37
An example of the vulnerability of children under Roman law is found in the
practice of child exposure. This was legally sanctioned in the Roman Empire and
very often, but not always, resulted in the death of a child.38 While the reasons for
exposure were varied, infants were most commonly exposed for economic
reasons. 39 Children saved from exposure (‘foundlings’), were often further
exploited as they “contributed on a substantial scale to the supply of slaves”. 40

32

At 146.

33 At 146.

Jane F Gardner, above n 24, at 147. See generally Jane F Gardner, above n 24, at 14-16, The role of
the Roman tutor was essentially a guardian and all children without a pater (father) were required
to have a tutor, this guardianship ran until the age of 14 for boys and 16 for girls. An adult woman
who became independent on the death of her husband was also required to have a tutor.
35 At 14.
36 At 137.
37 At 137.
38 WV Harris, above n 26, at 1.
39 At 13.
40 At 18.
34
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Managing the demand for slaves required an organised supply network.41 In 313
AD, the sale of free children into slavery was authorised which increased the
availability of slaves and likely assisted in reducing the child exposure rate.42 Yet
child exposure continued to prevail after 313 AD, as selling a member of the citizen
community was regarded by some as more abhorrent than exposing them.43
Between 313 AD and 374 AD, disapproval of child exposure slowly gathered
momentum44 due to concerns over depopulation, rather than from concern for
children and any desire to protect them.45 In 374 AD, child exposure was
criminalised in “an attempt on the part of Christian emperors to assert ideological
control in the reproductive lives of their subjects”.46
By 374 AD, with the criminalisation of the custom of exposure, the status of the
child had slightly improved, but children were still widely considered for their
economic benefits. While the interests of the child were occasionally taken into
account during divorce proceedings in Roman times, the general status of the child
was one of invisibility.47
B.

Medieval Children and their Legal Status

Children’s status improved in the Medieval period (476 AD-1500) when attitudes
dictated a special place in their society for children, including concern for their
welfare and safety.48 Medieval parents were fiercely protective of their children
and anyone who perpetrated abuse against a child was penalised, although
physical discipline of one’s own child was deemed necessary in raising children.49

At 19.
At 19.
43 At 19.
44 At 1.
45 At 19.
46 At 22.
47 Jane F Gardner, above n 24, at 90-91.
48 Sara M Butler Divorce in Medieval England: From One to Two Persons in Law (Routlegde, New
York, 2013) at 108.
49 At 110.
41
42
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Butler observes that records from Medieval times show little or no reference to
children in divorce proceedings and their existence was, in fact, seldom
acknowledged.50 Perhaps there was little need to address the issue of custody by
the courts since children were still viewed as property in this era. Given this, like
all other property acquired during a marriage, the children on divorce went with
the father.51 However, Butler questions whether a Medieval father would want
custody of his very young children? Butler differentiates between the economic
value of having custody of an older child who can provide labour for the father,
compared to a small dependent child necessitating greater attention and care that,
in itself, was deemed to be women’s work.52
Of the few recorded court cases making reference to children, the majority show
mothers were the primary carers of children: however, any theory that upon
divorce children remained with their mothers would be purely speculative.53
Unsurprisingly, these records reveal that the Medieval courts did not play the same
role in custody disputes as they do today. Butler purports that this intervention
was unnecessary as social expectations very likely dictated where a child would
live after divorce.54
Child custody law in this period, like Medieval laws of guardianship, was a
derivative of the laws of inheritance and land ownership.55 A married woman
could not own property of her own, and custody laws surrounding children who
stood to inherit land were well developed and complex.56 Where children did not
stand to inherit land, custody laws were minimal and seldom petitioned.57 The law
recognised only the father of children as having legal rights within the family.

At 106.
At 112.
52 At 116.
53 At 117.
54 At 117.
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55 At 118.

Sarah Abramowicz “English child custody law, 1660–1839: The origins of judicial intervention in
paternal custody” (1999) Columbia Law Review 1344 at 1366.
57 At 1366.
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Mothers had no parental rights in relation to their own children.58 Entering the
16th century the legal status of mothers in custody disputes was non-existent and
children had no legal status whatsoever.
3.

16th-18th Centuries

A.

Children and their Legal Status

During the 16th and 17th centuries the social status of women and the view of
families themselves began to change. Industrialisation and capitalism led to
improved wealth for the middle classes and resulted in freedom from work for
women.59 Women were granted more status and gained decision-making power
within the family, whilst also continuing to focus on the raising and nurturing of
children.60
The 17th century saw the development of the concepts of childhood and
parenthood.61 The status of the child was elevated as social attitudes to children
changed. Children came to be viewed as separate individuals in their own right,
small human beings with feelings worthy of understanding: they were a
responsibility and in need of both discipline and protection.62 The concept of
parenthood emerged from the obligations and duties one held to the child.63
Although social historians do not agree on how or why many of the changes in the
family structure occurred, they do concur that it was the status of women and
children in society that shifted most significantly in this period.64 As a result,
women themselves were increasingly aware of their limited social status and

58 Susan Maidment Child Custody and Divorce: The Law in Social Context (Croom Helm Ltd, Great
Britain, 1984) at 108.
59 At 109.
60 At 110.
61 At 91.
62 At 91.
63 At 91.
64 At 110.
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children were becoming more visible in society.65 Such social and economic change
would inevitably mean change within the law and the legal system.
When disputes over the custody of children needed to be resolved, two pathways
were available for parents via two separate branches of the English judicial
system: common law and equity. Equity was dispensed by the Court of Chancery
and the Kings Bench dispensed common law.66
B.

Father’s Absolute Rights at Common Law

At common law, a dispute regarding custody of a child was usually brought in the
form of a writ of habeas corpus.67 The traditional purpose of the writ was to
release a person who was being improperly restrained. However, in early custodial
disputes, the writ was used to request the delivery of a child to the petitioner.68
Given its traditional purpose, the court was at first uncertain how to respond when
a child’s guardian brought the writ seeking delivery of a child into their custody, as
this action was not recognised as part of the proceedings.69 In 1734 the English
case, Rex v Smith, confirmed the court’s view that the purpose of the writ was to set
a person at liberty and held that the court should go no further than to see if a child
was under illegal restraint.70
When parents separated and disagreed about care of their children it was a matter
of protecting legal interests. Parental rights were akin to property rights. Property
rights acquired during marriage vested exclusively in the husband. 71 Mothers held
no property rights and children had no enforceable rights against their parents.72

Susan Maidment, above n 58, at 110.
See generally, Sarah Abramowicz, above n 56, at 1371. English Common Law was law that had
evolved over centuries from the custom of people and was dispensed from three courts, The Kings
Bench, Exchequer Court and Court of Common Pleas. The Court of Chancery dispensed equity and
evolved out of the Kings power to mediate possible effects of strict legal rules.
67 Sarah Abramowicz, above n 56 at 1348.
68 At 1348.
69 At 1348.
70 Rex v Smith (1734) 93 Eng. Rep. 983 (KB); and Sarah Abramowicz, above n 56, at 1349.
71 Ramsay Laing Klaff “The Tender Years Doctrine: A Defence” (1982) 70 California Law Review
335 at 337.
72 At 337.
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Therefore in disputes over children, fathers alone had interests that were entitled
to legal protection and custody was his entitlement.
In the Court of Common Law, this rule was clearly established. The rights of a
father dominated, and mothers held no rights to custody of their children.73
With the Court of Common Law establishing legal rule in custody disputes, the
Court of Chancery was simultaneously extending its power to remove children
from their father’s custody.74 The prerogative to alter the right of custody was
considered the sole prerogative of the Court of Chancery and not that of the
Common Law Courts.75 The Court of Chancery held the authority to determine
where proper custody should lie, regardless of who had physical custody of a
child.76
C.

The Court of Chancery

The Court of Chancery had evolved out of the King’s power to mediate the possible
effects of strict legal rules established in common law.77 The jurisdiction of the
Court of Chancery originated in the need to protect the proprietary interests of
infant wards.78
In 1660 the Tenures Abolition Act (Eng) was introduced.79 One of its provisions
allowed fathers to appoint guardians for their children by their will, known as
testamentary guardians.80 This power of appointment was held exclusively by
fathers.81

Sarah Abramowicz, above n 56, at 1359.
At 1349.
75 At 1350.
76 Danaya C Wright, “The Crisis of Child Custody: A History of the Birth of Family Law in England”
(2002) 11 Columbia Journal of Gender Law 175 at 295.
77 Susan Maidment, above n 58 at 94.
78 At 94.
79 See generally Sarah Abramowicz, above n 56 at 1369.
73
74

80 Sarah Abramowicz, above n 56, at 1391.
81 Antonio Buti “The Early History of the Law of Guardianship of Children: From Rome to the
Tenures Abolition Act 1660” (2003) 7 University of Western Sydney Law Review 91 at 105.
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Buti describes the Act as providing “a revolution in the law of guardianship”82 and
notes that this legislation returned fathers’ rights to the absolute position they
held in Roman times.83 However, the Act was argued by Abramowicz to have
“opened up a tradition of judicial involvement in child custody that would
eventually be turned against fathers”.84
With the Act’s introduction, supervision of guardianship by the court was allowed
and this was the beginning of the end for the supremacy of father’s rights.
Abramowicz states that, “once judicial discretion entered, even though initially in
the guise of strengthening paternal rights, the empire of child custody was no
longer the father’s but that of the judge”.85
What gradually developed in the Court of Chancery during the 18th century was an
extension of jurisdiction, with an analogy drawn between testamentary guardians
and fathers.86
Like a testamentary guardian, rights of a father were held to stem from his
obligation to fulfil certain duties and, upon breach of those duties, he could forfeit
his paternal rights at the discretion of the judiciary.87 Once a father had lost his
parental rights, the court could, in effect, stand in the place of the father and decide
what was best for the child.88
D.

Judicial Development of the ‘Welfare of the Child’ Principle

The ‘welfare of the child’ principle originated from the original jurisdiction of the
court to protect the proprietary interests of infant wards.89 What the court thought
was for the ‘benefit of the child’ was usually the basis for decisions in early

At 91 and 104.
At 105.
84 Sarah Abramowicz, above n 56, at 1391.
85 At 1345.
86 At 1381.
87 At 1382.
88 At 1386.
89 Susan Maidment, above n 58, at 112.
82
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guardianship cases.90 The ‘benefit of the child’ was sometimes phrased in the
negative with the court acting to prevent a guardian from acting in a manner that
would prejudice a child.91
Once it was determined that judicial discretion could be exercised in deciding who
should have custody of a child, consideration of factors other than common law
guardianship rights became possible, if not mandatory.92 Judicial discretion meant
the individual circumstances of each case could be looked at and many factors
taken into account. As the judiciary began to impose decisions that were made on
the principle of what, in their view, was best for the child, one of the factors for
consideration became the welfare of the child.93
The Court of Chancery gradually developed an awareness of, and need for,
protection of children’s interests as it moved to “protect the child for the child’s
sake”.94
In this era the majority of decisions in custody disputes ruled in favour of fathers.
However, fathers did lose custody of children when the father’s behaviour was
held to justify their removal, most often in cases of adultery, irreligion or cruelty.95
Despite the deeply entrenched principle that father’s custody rights were supreme
in common law, Maidment notes that by the second half of the 18th century the
Court of Chancery had “begun to develop the equitable principle that the father’s
absolute rights could be forfeited by the welfare of the child” in disputes over their
children.96

Sarah Abramowicz, above n 56, at 1379.
At 1379.
92 Jamil S Zainaldin “The Emergence of a Modern Family Law: Child custody, Adoption and the
Courts 1796-1851” (1979) 3 Northwestern University Law Review 1038 at 1054.
93 Susan Maidment, above n 58, at 150.
94 At 94.
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In the Court of Chancery, mothers could obtain custody of their children, but not as
of right: rather this was awarded at the loss of the right held by fathers or in the
face of a lack of other competing interests to trump hers.97
The discretionary powers of the Court of Chancery were expanding. The law of
guardians had provided the basis for the principle of the welfare of the child. It also
provided the original basis for seeking the ‘wishes of the child’ through the
practice of infant discretion.
E.

Wishes of the Child

Infant discretion originated from three English doctrines of guardianship: election
of infant, socage and nurture.
In the ecclesiastical court the election of a guardian by the child was permitted
when the child was of suitable age.98 A limited privilege that was subject to
approval of the court, the discretion was granted to all children between the ages
of seven and 21.99
Guardianship in socage arose at common law when a child under 14 acquired legal
title to land.100 At 14, the child had the right of choosing a guardian to act until the
child reached the age of majority.101
Guardianship in nurture belonged exclusively to the parents of a child, first the
father, and on his death, to the mother, if not superseded by the child’s election at
14 for boys and 16 for girls.102 This form of guardianship held authority of the
person, but not the property of the child.103
At 112.
James Schouler and Arthur W Blakemore A Treatise on Law of Marriage Divorce Separation and
Domestic (6th Edition 1921) at 915.
99 At 915.
100 At 910.
101 At 911.
102 James Schouler and Arthur Blakemore, above n 98, at 908-909; and Susan Maidment, above n
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By the 18th century, guardians appointed by the Court of Chancery all but
superseded the other forms of guardianship, except for testamentary guardians.104
What did survive was the practice of the court examining the child to hear their
views in guardianship disputes. Sometimes, in the case of an older child, the judge
would ask them how or where they wished to be raised.105
In 1730 in the case of Storke v Storke, a 16-year-old was brought before the court
and asked where she desired to live.106 Her father deceased, she expressed a desire
to remain with her uncle and Lord Chancellor King declared she should continue to
live there if she pleased.107
Two years later in Ex parte Hopkins, Lord Chancellor King sought the views of a 13year-old.108 The child’s father sought her return to his care. The court asked the
child if she was being held under force and where she would rather be.109 The child
replied that she was not being held against her will and she felt she should remain
in the house in which she had been placed.110
These cases show the Court of Chancery not only sought the wishes of the child,
but determined they could be upheld, even against the wishes of the father.111
Despite these early examples of ‘infant discretion’ the principle was restricted.
At 913.
Sarah Abramowicz, above n 56, at 1379.
106 Storke v Storke (1730) 3 P. WMS. 51 at 52, 24 ER 965 (Ch) at 965. A father of Presbyterian
religion appointed his brothers (also Presbyterians) together with a Clergyman of the Church of
England as guardians of his three daughters, sent his eldest daughter to live with his brothers and
then died. The Clergyman of the Church took custody of the younger children and sent for the older
child. The brother’s disagreed wanting instead to raise her as Presbyterians and not in the manner
of the Church of England, the dispute was heard in the Court of Chancery. At 51.
107 Storke v Storke, above n 106, at 52.
108 Ex parte Hopkins (1732) 3 P. Wms. 152 at 152, 24 ER 1009 (Ch) at 1009. Mr Hopkins died
childless and unmarried leaving to his three nieces, who lived with him a considerable sum of
money to be severally paid to them on their turning twenty-one or marrying, with consent of the
executors. There was a question over the behaviour of a cousin of the testator who resided with the
girls and suspicions that he was attempting to sway the eldest girl towards marriage. The Father
presented a petition to the court stating that he had the right to guardianship of the children and
asking that they be returned to him at 1009-1010.
109 Ex parte Hopkins, above n 108, at 155.
110 William Forsyth A Treatise on the Law Relating to the Custody of Infants in cases of Difference
between Parents and Guardians (T & JW Johnson, Philadelphia, 1850) at 48.
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Cases include dicta that the wishes of the child were still liable to reasonable
objection and the court would base its decision on what it felt was ‘proper
custody’.112 Proper custody was usually that a child should be with the father.113
F.

The First Interference with Father’s Rights of Custody at Common Law

By the late 18th century the equitable discretion principle established by the Court
of Chancery began to be incorporated into the Court of Common Law.114
The 1763 English common law case, Rex v Delaval, demonstrated the first
substantial interference with the absolute custody rights of fathers and is
recognised as the first case where Chancery’s equitable discretion principle was
incorporated into common law.115 Delaval established, upon deciding a habeas
corpus petition concerning a child, that the court could exercise its discretion to
decide whether or not to deliver a child to the hands of a legal guardian.116
In 1774 in Blissets case this judicial discretion was expanded further, and a father’s
custody rights were held to be theoretically capable of forfeiture to the mother.117
The development of the welfare principle and the seeking of children’s views by
the courts, illustrate the changed status of the child in this era. While the welfare
principle is credible in improving the status of the child, in reality it was a judicial
creation by the equity courts designed to protect children’s property.118 The
‘wishes of the child’ was a circumscribed principle that would be challenged in
future habeas corpus cases.

William Forsyth, above n 110, at 48-49.
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Despite the shift in the 18th century from a property-based theory of child custody
to a ‘welfare of the child’ principle, the superior status of fathers would prevail in
common law until the 19th century.119
The legal status of children would further improve in the 19th century as a byproduct of the campaign for maternal custody rights - when the absence of such
rights became increasingly unacceptable to not only many women, but also to
some lawmakers.
4.

The 19th Century: The Emergence of Maternal Rights in Custody Law

A.

Introduction

In the Victorian era, as in earlier times, the role of children within the family
largely depended upon the status of one’s family and their level of wealth. 120
Children from wealthy families had what have been described as “sad, redundant
and affectionless existences”.121 Children from poor families had very different
lives. There was a high demand for cheap labour and a call for children to work in
such jobs as mining, factories, street sweepers, textile mills and as servants.122
Regardless of their background, all children in the Victorian era shared the
commonality of being held in very little regard, with a status secondary to all
adults within their family and society. Children were inactive spectators whose
voices were considered to have no value. This general attitude is clearly evident in
the table prayer found in the early 19th century book “Table Rules for Little Folks”.

Nicola J Taylor, above n 2, at 14.
The Victorian era ran from 1837-1901. “Victorian Children - Victorian Children & Life in
Victorian Times” (11 December 2012) Victorian Children <www.victorianchildren.org>.
121 “Victorian Children – Victorian Children & Life in Victorian Times” (11 December 2012)
Victorian Children <www.victorianchildren.org>.
122 “Victorian Children – Victorian Children & Life in Victorian Times” (11 December 2012)
Victorian Children <www.victorianchildren.org>.
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The first verse of this prayer reads:123
In silence I must take my seat
And give God thanks for what I eat,
Must for my food in patience wait
Till I am asked to hand my plate
I must not scold, nor whine, nor pout,
Nor move my chair, nor plate about,
With knife, or fork, or napkin ring,
I must not play, nor must I sing.
I must not speak a useless word,
For children must be seen, not heard.
Cobb notes that while this particular verse highlighted attitudes towards children
at this time, the doctrine itself was not the creation of the Victorians, but had been
embedded in the custom of society for centuries.124 The approach of adults
towards children within the family was very stark and was also reflected in the
civil courts of the time, which are described by Cobb as being “essentially
paternalistic and protective”.125
At the beginning of the 19th century, as the dissolution of marriage became
increasingly more common, more cases began to emerge in the courts of mothers
competing for custody of their children.126 They sought this on the back of the
argument that maternal rights should surpass paternal rights.127
The supremacy of a father’s right to custody of his children was, however,
entrenched in judicial decision-making and a plethora of cases existed which
repeatedly overruled the proposal that maternal rights were a basis for the
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removal of children from the care of their fathers.128 The continued paternal
domination created the impetus that led to introduction of the Custody of Infants
Act 1839 in England, viewed as a response to the perceived injustice to wives and
“a humanitarian intervention for the benefit of mothers”.129
B.

Custody of Infants Act 1839: “The Interests of the Child” as a Considered Legal
Principle

The Custody of Infants Act allowed for a mother to apply for access to any of her
children who were in the sole custody of her husband, no matter the age of the
child, and to apply for custody of her children aged less than seven years.130
Maidment said the Act represented “a turning point in English family law”131, yet
fathers’ custody rights prevailed in the majority of cases being decided after its
introduction. 132
The Act also heralded the introduction of a legislative obligation for the court to
consider “the interests of the children”.133 The requirement was progressive, but
not one of priority. It was the first-time children’s interests were required to be
considered under statutory obligation, but these were not yet a principal
consideration. The status of the child was still muted and the child’s interests were
ranked as the last consideration after consideration of both the rights of the
parents and what Taylor describes as “marital duty”.134 Maidment depicts the
undercurrent of concern for what was best for children as perhaps mirroring “the
nascent concern for children in other areas of social life”.135
Despite the principle that a father’s custody rights could now be eroded, the
judiciary continued to hold the view that, in general, it was in the best interests of
At 1356.
Susan Maidment, above n 58, at 116.
130 Anthony Dickey Family Law (2nd ed, The Law Book Company, Sydney 1990) at 321.
131 Susan Maidment, above n 58, at 115.
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children to remain with their father.136 What was happening at this time was the
raising of awareness with the English public of the lack of maternal custody rights.
The women’s rights movement played a major role in championing this cause.
C.

The Influence of the Women’s Rights Movement: 1839-1873

In the period between 1839 and 1873, the women’s rights movement became
established on the international stage.137 This movement had a broad set of goals
aimed at reforming the social and institutional barriers that limited women’s
rights. Child custody rights following divorce and testamentary guardianship were
just two of the many areas in which the women’s rights movement was seeking
change. Mason observes that in private law disputes it was the changing status of
mothers that was the most definitive factor contributing to the new consideration
of children’s needs and this also influenced the change in children’s legal status in
this era. 138
What the women’s rights movement did not do was intentionally advance the
status of children, nor promote children as having interests that came before their
parents. Instead, the movement had, as a primary concern, the enhancing of the
rights of mothers. 139 Taylor notes the “benefits for children were actually
incidental to the feminist victories”.140
Nevertheless, what did occur during this period was a supplementary, and perhaps
largely unanticipated, benefit for the status of children in family law. With the push
for mothers’ rights, and the corresponding argument for these to be considered as
superior to fathers’ rights in custody cases, a greater spotlight was placed on the
needs of children.
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Following the industrial revolution, children started to become more visible in
society and the first legislation providing for protection of children’s rights also
emerged in England.141 Children’s status improved as both they and their welfare
became culturally valued and thus worthy of protection. Despite the improved
status of the child, within both society and the family, the status of the child was
still very much that of a deferential observer and not an active participant.
At times, children did have a participatory role in habeas corpus cases. The court
initially acknowledged the principle of infant discretion and provided an
opportunity for children to actively participate in custody disputes. As case law
developed the discretion became more restricted and was not always observed
amidst fears of it resulting in the erosion of paternal authority.
D.

Wishes of the Child in Habeas Corpus

Like the Court of Chancery, the Court of Common Law considered “that the child’s
wishes were worthy of consultation and consideration”.142 The rule that prevailed
the court was stated in R v Greenhill in 1836:143
Where a young person of age is brought before the court by habeas
corpus, if he be of an age to exercise a choice, the court leaves the
infant to elect where he will go, but if he not be of age, the Court must
make an order for his being placed in proper custody.
In 1857 The Queen v Clarke it was argued that all children aged between seven and
14 years should have their wishes heard and adhered to.144 The court questioned

141 See generally, Factory Act 1833 (UK), The industrial revolution ran from circa 1820–1840. In
1833, the Factory Act was established and made it illegal for children under the age of nine years to
work in factories. In 1842 the Mines Act was introduced which made it illegal for woman and
children to mine underground.
142 Jamil S Zainaldin, above n 92, at 1054.
143 Rex v Greenhill (1836) 111 ER 922 (KB).
144 The Queen v Clarke (1857) 7 EL & BL 186 at 192, 119 ER 1217 (QB) at 1219.
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whether the infant discretion should apply to those under 14 years or if the legal
right to custody through guardianship of nurture prevailed.145
The judgment notes that the law books failed to define the exact age on which the
court will order a child to be examined.146 Deep concern was raised over the
proposition put to the court. The court noted “such a doctrine seems wholly
inconsistent with parental authority” and respect for parental authority was
viewed “as essential for the welfare of the human race”.147
The court refused to examine the child relying on guardianship of nurture in
ordering her return to her mother’s care.148
In the 1860 case The Queen v Howes the court refused to examine a 15-year-old in
habeas corpus proceedings. The child was held to not be of age to exercise her
discretion.149 The case acknowledged Rex v Greenhill and Queen v Clarke had
established, as a general rule, 14 years as the age at which a child reaches
discretion.150
In Howes, the court held it was not age of nurture that should define discretion but
the legislature.151 The Custody of Infants Act 1839 provided that a father’s right to
custody of his children continued until they were 16 years of age.152 Therefore, up
to 16 years a child had no discretion to choose to leave their father and should not
be encouraged to do so.153
The wishes of the child were clearly seen as a threat to paternal authority and
family discipline. At first a widely exercised judicial discretion, father’s rights had
silenced the voice of the child.
The Queen v Clarke, above n 144, at [192-195].
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E.

The Custody of Infants Act 1873

The Court of Chancery had been the first to assert a power of interference between
father and child, but for some time a large segment of the population was
unaffected by these legal developments.154 The Court of Chancery was less
accessible, more expensive to litigate in and met less frequently than the Common
Law Courts.155 It was not until the Judicature Act 1873 (Eng) merged the Common
Law Courts with the Court of Chancery that the latter’s developments in child
custody law became applicable to the public at large.156
The women’s rights movement was at full strength and gave further impetus in the
latter part of the 19th century for the extension of mothers’ custody rights. In
England, the Custody of Infants Act 1873 was introduced and went further than the
1839 Act in extending the rights of mothers. Mothers could now seek custody of,
and access to, their children aged 16 years or younger.157 Again, the Act included
reference to consideration of the children’s interests, but this remained a lesser
right that was still outranked by the father’s and mother’s legal rights to custody of
their children.158
Dickey notes that, despite these legislative advances, the courts largely continued
to act as they had prior to 1873 in regarding the father’s common law rights as
predominant.159 He attributes this sustained preference by the courts as providing
the impetus to Parliament to enact the Guardianship of Infants Act 1886.160
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F.

The Guardianship of Infants Act 1886: The “Welfare of the Child” as a Principle
for Consideration

The Guardianship of Infants Act 1886 provided that, upon an application by a
mother for custody of, or access to, a child, the ‘welfare of the child’ must be of
consideration.161 In turn, the courts came to take the view that the appearance of
the ‘welfare of the child’ in s 5 of the Act was intentional and was a consideration
they were required to take into account.162
Dickey notes that cases decided after 1886 demonstrate a clear increase in the
principle of ‘the welfare of the child’ as a dominant consideration and a
corresponding steady decline in the supremacy of the common law rights of
fathers.163
By the latter part of the 19th century the courts had begun to associate the welfare
of children with the qualities of motherhood relying on the ‘Tender Years
Doctrine’.164 The tendency of the courts was to award custody of infants to their
mother relying on this doctrine that presumed the welfare of younger children was
best served by being placed in the care of their mothers.165
However, a mother’s conduct could still provide an exception to the tender years
doctrine and considerable weight was also given to the child’s gender.166 Younger
children under the age of seven years were starting to be considered as better off
in their mother’s care, while the courts favoured placing older children with the
parent of the same sex.167 For a boy, this could mean a change of primary carer
around the age of seven so they could benefit from their father’s masculine
influence as they grew older.168 Mothers who strayed from conventional moral
Guardianship of Infants Act 1886 (UK), s 5.
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standards of the time could also face a finding of lack of parental fitness.169 Mason
observes that the two most common grounds for a mother losing custody of her
children in this era were adultery or a judicial finding that a woman had left her
husband without ‘just cause’.170
By the late 19th century, children were viewed positively by society.171 The home
was no longer a place of work but a retreat, fathers were out of the house more
often, urbanisation meant children had less productive power and everyday tasks
of child raising fell predominantly to mothers.172 The cult of motherhood was
established and this term described the new emphasis that society placed on the
roles of mothers in raising children. 173 The primacy of mothers also became the
theme of professional childrearing manuals and populist magazines and a trend
toward natural law had begun.174
However, child custody law was “riddled with contradiction and still evolving”.175
On the one hand, there was a developing judicial presumption towards mothers as
the more nurturing parent and, on the other, an argument from the women’s rights
movement for legal equality of mothers and fathers.176 Courts displayed concern
for the welfare of the child and endorsed the nurturing nature of mothers.177 There
were also the prevailing social views about the sanctity of marriage and the need
to punish an adulterous mother guiding judicial interpretation of the “welfare of
the child” principle.178 Divorce, a previously unusual event, was becoming more
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commonplace and more children were being impacted by custody disputes,
causing concern for the courts and the legislatures.179
5.

The 20th Century: The Improved Legal Status of Children

A.

Introduction

The start of the 20th century saw great social change as a result of urbanisation and
industrialisation. Children were now viewed as being in need of protection and
legislation was introduced, amongst other things, to protect them from sexual
exploitation and parental abuse, require their attendance at school until a certain
age and prohibit marriage until a certain age.180
In the first quarter of the 20th century women’s rights organisations continued to
seek reform of the laws affecting them, including pursuing equal rights to the
guardianship of their children.181 The established legal principle of the “welfare of
the child” was promoted to the paramount consideration in custody disputes in
England in 1925.182 Finally, it ranked higher than the interests of fathers and
mothers. The modern notion of ‘parental responsibility’ also emerged. The
traditional view of child custody as a parental right was thereby overtaken by the
legal emphasis on the child’s welfare.183
The emergence of psychology as a social science discipline began to impact on
family law with new psychological theories supporting lawmakers and the
judiciary in custody disputes and the introduction of expert witnesses to evaluate
parent-child relationships.184
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This was just the beginning of what could arguably be described as the most
progressive century in terms of the advancement of the social and legal status of
children.
B.

Guardianship of Infants Act 1925: Welfare of the Child as a Paramount Principle

As the women’s groups continued to fight for equality of rights through law
reform, it was in guardianship arena where “the women’s rights issue became
muddied with the children’s welfare issue”.185
With the introduction of the Guardianship of Infants Act 1925, mothers and fathers
were placed on equal footing in court when it came to custody disputes over their
children and each parent had an equal right to appoint a testamentary guardian for
their children.186 The political manoeuvrings that led to this development have
been credited as providing the foundation for the subsequent elevation of the
status of the child.187 Maidment argues the provision of equal rights was a
compromise designed to quieten the voice of the women’s rights movement.188
The welfare of the child was confirmed as the paramount principle with the
introduction of s 1 of the Act.189 This section applied to all proceedings affecting
the custody of children and provided that in any such proceedings the court shall
have regard to the welfare of the child as the first and paramount consideration.190
The compromise that transpired was an extension of rights for mothers by
Parliament, but this was only incidental to the extending of the principle of the
welfare of the child.191 The rights of both mothers and fathers were now secondary
to the needs of the child.
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Despite the elevation of this principle to paramountcy, children remained virtually
silent parties to proceedings as mothers and fathers continued to battle over legal
claims to custody of their children.
The ‘welfare of the child’ principle provided a clear invitation to the judiciary to
determine what was, in truth, an indeterminate standard.192 The uncertain nature
of the principle was arguably deliberate, to allow current social and cultural
ideologies to be reflected and upheld over time.193 Judicial interpretation of the
“welfare of the child” principle was influenced by social norms and beliefs about
the institution of the family and marriage, and by the emerging psychological
theories about what was really best for children, as the courts faced decisions over
‘which parent?’.194
Childrearing manuals of the time and mass circulation magazines were sending a
clear message that mothers were both more nurturing and morally superior to
fathers and children were best raised under a mother’s gentle guidance.195
The common law rights of parents had been turned on their head by the
emergence of natural laws favouring mothers and the principles of care and
nurture. State concern for the welfare of children saw unprecedented intrusion
into the previously private sphere of the family. The right to custody could now be
severed if the state determined that either parent had been neglectful or
abusive.196 ‘Parental responsibility’ became a firmly established doctrine as the
State set minimum standards of parenting that had to be met.197
As the century unfolded, the social sciences began to influence family law and, in
turn, became increasingly relied upon by lawmakers.198 This newly developing
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field suggested that social organisation could be studied empirically and it would
first support, but later, erode the confidence held in natural law. 199
C.

Attachment Theory and Continuity of Care

In the 1940s studies were undertaken to assess the effects of early
institutionalisation on children’s mental and physical development.200 John Bowlby
reviewed these studies for the World Health Organisation in the 1950s and came
up with a theory of maternal deprivation that was highly influential on the
thinking about children and parenting.201 Bowlby extended his work and drew
heavily on extensive research by Mary Ainsworth regarding the detailed effects of
everyday separations, rather than traumatic separation as was the focus of his
initial work. 202 Acknowledged worldwide as the architect of attachment theory,
Bowlby believed that a child was predisposed to primarily attach to one person
only, the mother, and that continuity of care was critical: discontinuity bringing
with it damage to the child.203
Bowlby also claimed it was essential that a child experienced a continuous
relationship with his or her mother, since disruption to this relationship would
cause permanent emotional damage to the child.204 Bowlby concluded that being
separated from one’s mother was as damaging to a child’s mental wellbeing as
contagious diseases were to a child’s physical health.205
Bowlby’s research focused almost exclusively on mother-child separations and
gave no attention to the effects on a child of separation from the father.206 Bowlby
justified this focus by explaining that children were monotropic and selected one
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principal attachment figure, usually the mother, particularly in the cultures that
Bowlby studied.207
This early empirical research had a significant impact on child custody laws. It
ratified the superiority of mothers and reinforced the Tender Years Doctrine.208 By
the mid-20th century social science theories, particularly psychological theories,
started being discussed by legislators and cited by judges.209 The Tender Years
Doctrine was established as a rule as shown in Re S [1958] where custody of a boy
aged under five years was in dispute: “The prima facie rule (which is now quite
clearly settled) is that other things being equal, children of this tender age should
be with their mother.”210
Bowlby’s work was held in high regard until the late 1960s when psychologists,
due to methodological flaws in the empirical research, largely discredited it and his
monotropic view of attachment was rejected.211
D.

The Psychological Parent

In the 1970s Joseph Goldstein, Anna Freud and Albert J Sonit published their book,
Beyond the Best Interests of the Child, which had considerable influence on child
welfare policy internationally.212 Their work on the psychological parent theory
was based on psychoanalytic theory and helped to make this theory and
terminology part of child custody laws. It also shifted the main focus from the adult
claimants to the child, in inter-parental disputes over the care of children. 213
Goldstein, Freud and Solnit said the primary consideration of the judiciary should
be to “address the needs of the child based on the child’s particular age,
At 351.
Mary Ann Mason, above n 21, at 164.
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attachments and stage of development,”214 and to consider which of the adult
claimants could best meet those needs.215 They urged reform of family law policy
to protect against disruption of relationships between the psychological parent
and child.216 The psychological parent was defined as the person who provided
uninterrupted day-to-day care to a child and could be filled by a biological parent
or any other caring adult, but never by an absent or inactive adult whether a
biological parent or not.217
Psychological parent theorists took a similar monotropic view to Bowlby
concluding that, more than anything, children needed to be under the constant
care of the main psychological parent. 218
In the case of custody disputes, they recommended protecting the dyadic
relationship between each child and the psychological parent who was providing
day-to-day care.219 In the opinion of Goldstein et al., the psychological parent
should have total custody rights, including the right to refuse a non-custodial
parent contact with the child if the psychological parent thought contact was
inappropriate. 220 While the recommendation of such power lying with the
custodial parent was controversial, it was central to the theory that ensuring
stability and continuity was paramount to a child’s wellbeing. 221
A further important consequence of the work of Goldstein et al. was the emphasis
on the need to consider the child’s sense of time.222 The authors held that children
have their own built-in sense of time and that this varied with age. Continuity of
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attachment and considering a child’s sense of time became important
considerations for the judiciary in decision-making over the care of children.223
Goldstein et al. thus advocated a model that favoured one primary caregiver and
this became the centrepiece for those arguing against joint custody of children.224
The work also struck a chord with professionals within the family justice system
grappling with the concept of the welfare of the child and “hungry to give
definition to a concept that relied so heavily on personal values and case-by-case
decision-making”.225
E.

The Rejection of the Monotropic View of Attachment

By 1980 the growing consensus was that children developed security not from one
attachment, but from a network of attachments. 226 Empirical research on
attachment was expanded and Ainsworth’s measure of attachment was used more
extensively than it had been by Bowlby to examine children’s attachment to
caregivers other than mothers and across cultures.227 Bowlby’s original theory that
a child forms an attachment to one person only was replaced with the idea that
children can be securely attached to multiple figures: their mothers, fathers and
even other caregivers.228 Multiple attachments were not just possible, but were
also considered beneficial to a child.229
While psychological parent theorists were amongst those who refuted Bowlby’s
work on the monotropy of attachment, they nevertheless upheld his work on
continuity of care.230 The recommendation for children’s continuity of care was
well received into a profession seeking definition in the analysis of the ‘best
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interest of the child’.231 It provided conceptual clarity to the child custody decisionmaking process giving a simple prescription that could be followed to ensure the
developmental needs of the child were met.232
The rejection of the monotropic view of attachment held implications for the
psychological parent theory. Child development experts argued that there was no
evidence for the existence of a sole psychological parent.233 A growing body of
convergent research further examined the role of fathers, attachment, adjustment
of children of divorce and cross-cultural comparisons of interactions between
children and their caregivers.234 Child development experts also argued that
psychological parent theory was based on an assumption that separation causes
lasting psychological harm to children when there was no specific research to
confirm this.235 The argument was that it was everything that surrounds a child
that is fundamental to a child’s security, not just the bond to the mother.236
Psychological parent theorists were now strongly opposed by family network
theorists who sought to influence policy makers with their theory of the need to
provide a child with an expanded social environment.237 Like Goldstein et al. they
recognised that family separations were disruptive, but worked to develop
systems to give children the opportunity to overcome and take control of feelings
of grief and betrayal.238 This was in contrast to the psychological parent theorists
whose approach to an absent parent was akin to ‘out of sight out of mind’.239
The work of Goldstein et al. remained persuasive but was not accepted in its
entirety by the courts.240 Their principle of exclusivity of the psychological parent
to determine contact between the child and the non-resident parent was never
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adopted by common law jurisdictions.241 The implication for practitioners and
policy makers was that the psychological parent theory and attachment could no
longer be used to advocate for a model favouring a primary responsible parent and
to oppose joint custody.242 This new body of work from the social sciences
supported the extension of custody claims by non-biological caregivers as it
legitimatised and encouraged legal reformers to set time frames that considered
the child’s sense of time. Despite the differing opinions of those within the social
sciences, a key conclusion from the literature was that what should be preserved
were stability and continuity in a child’s relationships and environment.243
The social science field, although contradicting itself at times, had successfully
turned the focus of disputes over children away from the claimants and placed the
child and their individual developmental needs at the forefront of the decisionmaking process. The impact on the substantive nature of custody disputes was
significant and also provided the impetus for a change in procedure.
F.

Mediation: From Rights to Relationship Rhetoric

Methods of alternative dispute resolution (ADR) provide a means to avoid the
delays, costs and formalities of litigation. 244 Arbitration and mediation are
enduring methods of ADR. In Arbitration a neutral third party is given authority to
settle a dispute: the decision is binding and can be enforced by the court.245
Mediation is a party driven process with participants encouraged to reach
settlement with third party assistance; the decision-making power stays with the
parties. 246
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In the 1980s the social science paradigm of mediation was proposed for use and
began to challenge the judicial model of litigation as the preferred model for
resolving parenting disputes. The reasons for mediation being proposed and
accepted were substantively and procedurally based. There was pressure from the
social sciences and the judiciary to change the procedure for resolving child
custody disputes, but there was also a shift in the substantive rules of custody law
as a result of the influence of judgements of mental health professionals working in
this field.247
With the growing influence of the social sciences, courts were shifting away from
the legalistic rights approach as the principal rule of custody law and towards the
“rhetoric of relationships”.248 Goldstein et al. held that a child custody dispute
should be approached from the view that, wherever possible, parents or caregivers
should resolve family matters privately thereby preserving family autonomy in
decision-making.249
From a practical point of view the Judiciary supported mediation as the courts
became overwhelmed by the increasing number of divorces resulting from the
elimination of fault-based divorce during the 1970s and 1980s.250
In the 1990s ‘collaborative law’ was created as a new method of ADR for use in
family law disputes.251 In collaborative law, the parties in dispute commit to
settlement rather than litigation by signing a collaborative participation agreement
that describes the scope of the dispute.252 Participants are legally represented,
agree to use good faith to try and reach a mutually acceptable settlement and can
always resort to litigation if the process is terminated.253 In the event of the
process being terminated and litigation commenced, the collaborative lawyers
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cannot represent the parents in proceedings. Recognised as a method that was
client centred, empowering, designed to minimise conflict and stress, it was
quickly embraced for use in resolving family law disputes.254
When introduced, the ADR movement enjoyed significant support from the family
law sector.255 This was not limited to the cost and accessibility benefits since ADR
also supported the relationship rhetoric.256 The adversarial nature of litigation was
accepted as one of the least effective methods for dispute resolution when
disputants had long-standing relationships.257 Supporters contend that ADR
processes, and their focus on causes of disputes, are more suitable for those who
must continue to deal with each other after the current dispute ends.258
By the last quarter of the 20th century the maternal preference claim in child
custody disputes had been wiped out and the judiciary was left with the still
somewhat vague, but overriding, principle of ‘the welfare of the child’. 259
Neutrality between mothers’ and fathers’ claims to their children had been
established with new laws stating that it was not to be presumed that the welfare
of a child would require them to be placed with a particular person due to their
gender.260 The social sciences had succeeded in shifting the focus in child custody
disputes away from the rights of parents towards the child and their
developmental needs and had become firmly entrenched as an influencer in child
custody law.
The result was that the status of the child was shifted to the front and centre of
legal

policy

in

the

latter

part

of

the

20th

century.

This

occurred

contemporaneously with international developments leading to a new convention
declaring the rights of children. By the end of the century the next shift in status for
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children would be witnessed with the establishment of the paradigm that children
were rights-holders and should be able to express their views in judicial (and
other) proceedings affecting them.
G.

The Principle of ‘the Best Interests of the Child’

At the same time that the principle of children’s welfare was being elevated in
custody legislation in England in the early 20th century, children’s rights were
being placed on the international stage by the League of Nations following the
horrors suffered by children during World War One.261 The Geneva Declaration on
the Rights of the Child was drafted in 1923, the League of Nations adopted it the
following year.262 The Declaration summarised, in five points, the fundamental
needs of children and was the first international human rights instrument to
explicitly address children’s rights.
The Declaration remained extant in almost its original form until 1959263 when the
UN General Assembly adopted ‘The Declaration of the Rights of the Child’ which
was based on the contents and the structure of the Geneva Declaration. The 1959
Declaration contained an expanded 10 principles and stated that “the best
interests of the child shall be the paramount consideration” in two of the ten
principles and particularly with reference to the enactment of laws.264
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By incorporating the term ‘best interests’ into the 1959 Declaration the
transformation of this concept into a rule began.265 There was no mention of
children’s participation rights in the 1959 Declaration, rather the focus of the
Declaration appears to have been on establishing an international consensus on
the fundamental rights of children.
In 1978, with the twenty-year anniversary of the adoption of the 1959 Declaration
approaching, Poland proposed that the rights of children should be recorded and
preserved in a Convention. The genesis of what ultimately became the UNCRC
emerged with Poland providing a draft Convention to the UN for consideration.
However, it would be another decade of submissions, working parties and drafting
before the UNCRC itself was to be finally adopted and opened for ratification in
1989.266
The first draft of the UNCRC made no mention of children’s participation rights or
the views of the child: nor was there any mention of this in the responses from the
countries involved in the drafting process.267 This absence has been explained as
being due to the lack of mention of the views of the child in the 1959 Declaration,
upon which the UNCRC was based. 268 Children’s participation rights were
considered for the first time in the second draft text of the UNCRC presented by
Poland in 1980.269
The two articles of the UNCRC that most clearly exemplify the raised status of
children with regards to participation in family law are Articles 3 and 12.
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Article 3 of the UNCRC in part provides:
1.

In all actions concerning children, whether undertaken by public or
private social welfare institutions, courts of law, administrative
authorities or legislative bodies, the best interests of the child shall be
a primary consideration.

Article 3 thus confers an obligation on decision-makers, as well as law and policy
makers, to primarily consider the impact of a decision on a child’s life and to
elevate the best interests of the child to the primary concern in the final decision.
This principle is arguably an attempt to redress the problem that had historically
arisen in custody disputes when there were competing interests and it highlights
the priority to be given to children’s interests.
H.

Genesis of the Right of the Child to Participate

Article 12 of the UNCRC provides the greatest demonstration of how far the status
of the child shifted between the 19th and 20th centuries. This internationally
agreed document specifies that when there are proceedings affecting a child, that
child has a right to not only express their opinion but also to have that opinion
taken into account by the decision-makers. Article 12, in its dicta, acknowledges
that children should be recognised as citizens to be engaged with.
Article 12 of the UNCRC provides:
1.

States Parties shall assure to the child who is capable of forming his or
her own views the right to express those views freely in all matters
affecting the child, the views of the child being given due weight in
accordance with the age and maturity of the child.

2.

For this purpose, the child shall in particular be provided the
opportunity to be heard in any judicial and administrative
proceedings affecting the child, either directly, or through a
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representative or an appropriate body, in a manner consistent with
the procedural rules of national law.
Furthermore, the child’s right to express a view is identified as one of the four
guiding principles of the UNCRC: the others being the right to non-discrimination,
the right to life and development and the primary consideration of the child’s best
interests.270 Whilst these four principles all establish rights in themselves, as
guiding principles of the UNCRC they also require consideration in the
interpretation and implementation of all other rights.271
The UNCRC indisputably raised the visibility of children and children’s rights at an
international level for all governments and changed the position of children in the
legal systems around the world.272 Morrow notes that the UNCRC also infers that
children, like adults, are citizens entitled to participate in social, political and
cultural life.273 All parties, on ratifying the Convention, have agreed to take on the
legal obligation to implement the UNCRC’s minimum standards for children’s
rights within their nation.274 The UNCRC has been ratified by all but one UN
member country, the United States of America, making it the most ratified
international human rights instrument to come into force.275 The UNCRC also had
the fastest ratification process of any UN treaty: which is an indication of the
commitment to work towards realisation of children’s rights.276
6.

Chapter Summary

The primary purpose of this chapter has been to trace the genesis of children’s
participation rights, which have been inextricably linked with developments in
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children’s custody following parental separation. This chapter has shown the
significant shift in the social and legal status of the child over four distinct eras.
A striking feature of the first era was the apparent lack of concern for the child
during Roman Times. Although there was early reference to the ‘best interests’ of
the child being considered, those interests were subordinate to the absolute rights
held by the paterfamilias. Under Roman law, the paterfamilias had absolute rights
over their children. This included rights over their property and labour as well as
over their life or death. In Medieval Times little improved for the child. Reported
divorce proceedings make little or no reference to children with social
expectations considered likely to dictate care of children on parental separation.
Essentially the child was invisible and without legal status in this period.
During the second era, the 16th -18th centuries, fathers held absolute rights to their
children at common law. Mothers had no legal rights to their children but began
challenging the supremacy of fathers’ rights by calling upon the Court of Chancery
for equitable relief. This era witnessed the development of the welfare of the child
principle and the first diminution in father’s absolute common law rights of
custody. The greatest shift in this period affecting the status of the child was the
move away from a property-based theory of child custody to a principle based
upon ‘the welfare of the child’. The legal status of the child was improving, but the
interests of children remained incidental to the rights of their parents. The child
was still largely invisible in custody proceedings.
The third era, the 19th century, was renowned for highlighting the continuing
strength of father’s rights to custody of their children, but it was the correlating
weakness of mother’s rights that provided the impetus for change. Equity’s
changing attitudes greatly affected the legal status of the child. The century began
with a great reluctance by the courts to interfere with a father’s common law
rights to custody. At first the Court of Chancery did not interfere with these rights
and upheld them. However, the Judicature Act 1873 expressly provided that the
rules of equity relating to custody prevailed over the rule of common law. Despite
this, the courts applied common law over the rules of equity into the next century.
The 19th century ended with the courts increased readiness to interfere with
those rights if it was in the child’s interests to do so. However, the courts were still
52

pretty much focused on the rights of parents. Yet what had begun was the sowing
of the seed of wider interpretation of the principle of the ‘welfare of the child’. This
principle would further evolve in the next century and eventually take precedence
over parent’s rights.
In the fourth era, the 20th century, the establishment of mothers’ rights to custody
of their children was of passing significance as the focus of proceedings turned to
the welfare of the child as a paramount principle. The legal status of the child was
no longer subjugated by the rights of the parents and would continue to advance
across this era to achieve widespread awareness and recognition of children as a
separate social group in society. The ascendancy of the social sciences also turned
the focus away from the competing rights of parents and towards the
developmental needs of the child.
Children were now beginning to be considered as active citizens in society with
their own rights and no longer as simply passive observers who should be seen
and not heard. The focus shifted away from early rights and duties akin to
proprietary interests and towards parental responsibility. Parents’ legal status
now had to accommodate children’s welfare and best interests, as the status of the
child received unprecedented elevation in the law.
The emergence of international children’s rights instruments during the 20th
century meant that the changed legal status of the child was no longer viewed in
isolation as a domestic issue, but rather became a global concern. The many
countries, which ratified the UNCRC, took on the legal obligation to agree to
implement its minimum standards for children’s rights. Participation rights,
although not at the forefront of drafters’ minds at the inception of the UNCRC
drafting process, have now become accepted as one of its key contributions to the
advancement of children’s rights.
The shift in status has not just affected children. The end result is that over the
course of time parental rights to their children’s post-separation care have been
diluted as the legal status of the child has been raised.
53

Today there is an international expectation that children have a right to be heard
and to participate in proceedings affecting them, either directly or through
representation.277 The New Zealand Government, in ratifying the UNCRC in 1993,
agreed to uphold the principles of the UNCRC in the development of domestic
policy. How our family justice system incorporated the historical legislative
developments in English child custody laws into New Zealand law, and forged
ahead with its own initiatives, including those honouring the intent of children’s
participation rights in the UNCRC, is discussed in the next chapter.
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United Nations Convention on the Rights of the Child (1989), art 12.
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Chapter Three
The Genesis of Children’s Participation Rights in the New Zealand Family Justice
System

1.

Introduction

Colonial family law was firmly tied to its English origins. Yet New Zealand, as a
colony, had a more fluid social system than the motherland and quickly made its
mark as a progressive country in many areas of social reform, including
progressive private law legislation. Listening to children in private law
proceedings in England was shown, in the previous chapter, to be a historically
entrenched judicial practice, weakened by the introduction of statute. As England
removed participation opportunities for children in private law disputes and
stalled on social reform, New Zealand forged new participatory pathways for
children within the courts.
This chapter explores the origins of children’s participation in private law
disputes. The chapter traces participatory developments from the discretionary
practice of judicial interviews of children through to its current status as a rightbased entitlement. Three distinct periods are examined in this chapter,
highlighting the progress and sometimes regression of children’s participation
opportunities.
The chapter begins with an examination of the genesis and development of
children’s participation in the New Zealand family justice context in the 19th and
20th centuries. This first period saw world-leading participation opportunities
created in legislation covering care and contact disputes. Both the ratification of
the UNCRC and developments in Childhood Studies, acted as influencers in
development of family law policy in this era. By the 20th century the view that
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children were citizens and ‘rights holders’ was globally recognised.278 This came
with recognition that when these rights are fully realised the result for children is
improved quality of life, better opportunities for healthy development and the
ability to reach their potential.279 Complementing the rights movement was the
field of Childhood Studies, providing a conceptual framework for children’s
rights.280
The rapid shift in thinking and movement towards enhanced participation is then
considered in the second period, the 21st century until 2014. This was a time of
change, review, and reform. The movement toward more child-inclusive practices
and greater participation of children in both in- and out-of-court processes gained
momentum. However, increased participation opportunities in the out-of-court
processes never came to fruition with the failure to implement proposed
participation pathways. In contrast, participatory gains were made in in-court
processes, through the strengthening of the role of lawyer for the child. On an
international level a shift towards child inclusive mediation would begin to
influence out-of-court processes worldwide.
The chapter then explores the post-reform period from 2014 to 2019. The in-court
and out-of-court systems are examined in relation to participatory opportunities
for children. This period tracks the erosion of children’s participation rights within
the in-court system and the omission of the right to participate in legislation
governing the out-of-court system. The subsequent shift in late 2016 back towards
child inclusiveness in family mediation and the strengthening of children’s
participation rights in the family justice system overall is then explored. The
subsequent 2018 appointment of an independent expert panel to review the 2014
family justice system reforms, their report and recommendations to the
government on children’s participation are also examined.

Anne Smith, above n 17, at 2.
At 1.
280 At 15.
278
279
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The chapter concludes with an overview of the current framework and pathways
for children in the New Zealand family justice system that gives effect to their
‘participation rights’ of children.
2.

19th-20th century New Zealand: Children’s Participation Opportunities

A.

Infants Guardianship and Contracts Act 1887

Common Law regarding the custody of children traversed the oceans from England
to New Zealand virtually unchanged. New Zealand closely followed England’s child
custody laws and introduced the Infants Guardianship and Contracts Act 1887
immediately after enactment of the Guardianship of Infants Act 1886 (Eng).
Under the Act the presumption of a father’s right to custody was removed and
mothers were granted the right to apply for custody of their infant children. The
Act also introduced the welfare of the child principle into New Zealand law.281
When the welfare principle was prescribed in England, as a mandatory
consideration, this was only one of several factors to be taken into account by the
court when determining a case. Like its English predecessor, the Infants
Guardianship and Contracts Act 1887 provided the welfare of the child was to be
considered, alongside the conduct of the parents and the wishes of the mother and
the father.282
Between 1887 and 1908, the Act remained extant without amendment.
Representative of the progressive approach to social reform within New Zealand,
during this time other relevant legislation both protecting children and
strengthening children’s participatory rights was introduced. The Children’s
Protection Act 1890 gave the State power to intervene when children were at risk
of abuse and New Zealand became the first commonwealth country to formalise
the adoption of children with the Adoption Act 1881.283 Both areas of law, their
The Infants Guardianship and Contracts Act 1887, s 6.
The Infants Guardianship and Contracts Act 1887, s 6.
283 Children Protection Act 1890; and Adoption Act 1881.
281
282
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relevant legislation, and implications for children’s participation will be examined
in Chapter 4.
The next development in guardianship and custody laws came in 1908 with the
introduction of The Infants Act 1908. The Act repealed the Infants Guardianship
and Contract Act 1887 and consolidated a group of Acts, as per its schedule.284
B.

Guardianship and Custody Laws

The Infants Act 1908 contained the same custody rights for mothers and fathers
and gave mothers the power to appoint testamentary guardians.285 Its provisions
also meant that the principle of the ‘welfare of the child’ was confirmed as part of
New Zealand law when questions relating to the custody and/or upbringing of a
child were being considered.286
The welfare of the child principle was still to be considered, alongside the
consideration of the conduct of both parents and the wishes of the mother and
father.287
C.

Welfare of the Child of Paramount Consideration

The Guardianship of Infants Act 1926 was introduced on the heels of the
equivalent legislation in England in 1925.288 The New Zealand Act followed the
English Act and elevated the welfare of the child principle to the status of being the
first and paramount consideration.289 Section 2 of the Guardianship of Infants Act
1926 also removed any reference to the conduct and wishes of the parents as
principles of consideration when deciding questions on the care and upbringing of
a child. This was the first time that the child’s interests truly trumped those of their
parents in family law legislation.

Infants Act 1908.
Infants Act 1908, ss 3 and 6.
286 Infants Act 1908 s 6.
287 Infants Act 1908, s 6.
288 Guardianship of Infants Act 1925 (Eng), s 1.
289 Guardianship of Infants Act 1926, s 2.
284
285

58

This is not to mean that until this time the courts had ignored the wishes of
children. Dickey observes that the practice of ascertaining the wishes of the child
had long been recognised by the English courts as a matter of judicial discretion.290
There is evidence of similar judicial enquiry being made in the New Zealand courts
shortly after the turn of the 20th century, with Taylor noting that judicial
interviews with children occurred in New Zealand as early as 1913.291
D.

Participation by Judicial Interview

Taylor also notes that in many cases judges afforded greater respect to children’s
views throughout the 20th century, with some willing to talk with children, even of
very young ages.292 These judicial interviews created an opportunity for children
to have a role in the legal process and they assisted the court in determining what
was in the child’s interests.293
One of the earliest New Zealand cases recording details of a judicial interview of a
child was Re Gilberd (An Infant) (1913). The willingness of the judiciary to listen to
and uphold the wishes of the child is evident in the dicta. Judge Chapman, refusing
custody of a 12-year-old girl to her father, stated:294
I questioned the girl in private and can quite understand her statement
that until recently she neither remembered nor knew any other home
than her uncle’s house. I am further satisfied that she had neither desire
nor intention to return to her father’s home as far as her wishes are to
be consulted.

Anthony Dickey, above n 130, at 360. Dickey cites the earliest reported case as being in 1732
where the Court of Chancery sought the child’s wishes (a 13-year-old girl) in a custody dispute.
Dickey further observes that the purpose of the enquiry into the child’s wishes was noted in the
Irish case of Re O’Hara as being to assist the judiciary in determining what was in the child’s
welfare. The practice of judicial enquiry as to the wishes of the child has never been intended to
give the child the choice or decision-making power in proceedings and this remains relevant to the
courts today.
291 Nicola J Taylor, above n 2, at 6. See generally the case of Re Gilberd (An Infant) (1913) 15 GLR
631.
292 Nicola J Taylor, above n 2 at 6.
293 At 5.
294 Re Gilberd (An Infant) (1913) 15 GLR 631.
290
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In Re H (An Infant) (1940), infant discretion295 was referred to as a principle
recognised by the court that should be given effect wherever possible:296
Where the person brought up is capable of exercising a discretion,
the function of the court is to see that effect is given to the option
which he or she declares. … In practice, children are frequently
interviewed. … So here, I think emphasis must be placed on the views
of this boy of thirteen. Where a youth of his age and intelligence
expresses a preference, the court should have clear reasons for
disregarding his wishes.
The discretionary judicial interview in New Zealand, based on historical practice
traced back to the Court of Chancery, was an important mechanism enabling child
participation. The notion of listening to the wishes of the child as a mandatory
requirement, prescribed by statute, would emerge for the first time in New
Zealand in the Guardianship Act 1968.
E.

The Guardianship Act 1968

The Guardianship Act 1968 replaced the Guardianship of Infants Act 1926 and had
jurisdiction when there was a dispute over the custody, guardianship or access to a
child.297 The Act re-enacted the paramount principle of the Guardianship of Infants
Act 1926 providing for the welfare of the child to be the first and paramount
consideration.298
Most importantly, the Act heralded a new era for children’s participation rights
when it introduced s 23(2) regarding ascertainment of the wishes of the child.

295 See generally Antonio Buti, above n 81, at 102, The principle of ‘Infant Discretion’ was derived
from the practice in the ecclesiastical court where a child could elect its own guardian when the
child was deemed to be of suitable age. A limited privilege the discretion was granted to children
aged between seven and 21 years of age, the term infant thereby being somewhat misleading when
read in a current context.
296 Re H (An Infant) [1940] GLR 165, 168-169.
297 Guardianship Act 1968, s 5.
298 Guardianship Act 1968, s 23(1).
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F.

Mandatory Ascertainment of the Wishes of the Child

Section 23(2) read:
In any such proceeding, the court shall ascertain the wishes of the
child, if the child is able to express them and shall… take account of
them to such extent as the court thinks fit, having regard to the age
and maturity of the child.
This section provided the first mandatory requirement in New Zealand law to
ascertain the wishes of the child in parental disputes over care, contact and
guardianship issues. The Act incorporated a formal mechanism for eliciting the
wishes of the child. Section 30 provided a discretionary power to appoint either
counsel to assist the court or a barrister or solicitor to act for the child.299 The role
of a lawyer appointed to assist the court is to provide advice on complex legal or
factual issues and to undertake specific tasks as required by the court.300

G.

Counsel for the Child

Quite distinct from the role of Counsel to Assist, Counsel for the Child was
appointed by the court to represent any child who was the subject of proceedings
under the Act.301 Given the appointment process, a child could not dismiss counsel
and was not party to the proceedings.302
The role of Counsel for the Child was one of dual purpose: to ensure the child’s
wishes were presented to the court and their welfare considered.303 The role was
introduced without practice guidelines to assist counsel to understand and fulfil

Guardianship Act 1968, s 30.
Family Courts Act 1980, s 9C.
301 Guardianship Act 1968, s 30.
302 Nicola Taylor Megan Gollop and Anne Smith “Children and Young People’s Perspectives on the
Role of Counsel for the Child” (2000) 3 New Zealand Family Law Journal 146 at 146.
303 At 146.
299
300
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their dual obligations.304 There were also no specific training requirements for the
role, beyond being enrolled as a barrister or solicitor of the High Court of New
Zealand.305
Although discretionary, the statutory provision for appointment of counsel to elicit
the child’s wishes and convey these to the court was a first in any legislation within
the New Zealand justice system.306 Children’s participation in custody and access
disputes would be further strengthened upon review of the Act.
H.

Amendment of the Guardianship Act 1968

In 1980 the Guardianship Act 1968 was amended. Two specific amendments
directly affected children’s participation opportunities. Firstly, the discretion to
appoint counsel to represent a child remained but was strengthened. The
appointment became mandatory when the matter appeared likely to proceed to a
hearing, unless the court felt the appointment would serve no purpose.307
The second amendment directly affecting children’s participation was a new
provision for the obtaining of specialist reports on children who were the subject
of applications.308 Section 29A allowed the court to request a qualified person to
prepare a written medical, psychiatric or psychological report on the child who is

At 146.
Robbie Laven “The Role of Counsel for the Child Appointed Under s 159 of the CYPF Act 1989”
(1994) 1 New Zealand Family Law Journal 151 at 151.
306 Guardianship Act 1968, s 30; and See – a thorough review of historical Hansard records, New
Zealand Parliamentary Debates, was undertaken in an attempt to explore and examine why ss 23
and 30 of the Guardianship Act 1968 were introduced, the impetus behind both the requirement to
ascertain the wishes of the child and the creation of the role of Counsel for the Child. There was
very little debate recorded in any of the readings of the bill and nothing specifically recorded on the
reasoning behind the development and introduction of section 23 nor on the development of the
role of Counsel for the Child.
307 See generally s 18 of the Guardianship Amendment Act 1980, this section introduced new s
30(2) of the Guardianship Act 1980 which made the appointment mandatory when the matter
appeared likely to proceed to a hearing, unless the court felt that the appointment would serve no
useful purpose.
308 See generally s 17 of the Guardianship Amendment Act 1980, this introduced new s 29A of the
Guardianship Act.
304
305
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subject of the application, if the court was satisfied that doing so would assist in
the disposition of a case.309
I.

Establishment of the Family Court of New Zealand

In 1976 the Royal Commission on the Courts was appointed to “inquire into the
structure and operation of the judicial system of New Zealand”.310 At the time
jurisdiction in family law matters was divided between two courts, the Magistrates
and the Supreme Court.311 The New Zealand Family Court was established as a
division of the District Court on 1st October 1981.312
The Family Court initially acquired jurisdiction over dissolution of marriages,
spousal and child maintenance, relationship property, guardianship, custody and
access, adoption and paternity.313 Over time, responsibility was extended and the
Domestic Protection Act 1982, Children, Young Persons and Their Families Act
(CYPTF) 1989 and Protection of Personal and Property Rights Act 1988 were all
added.314
The Family Court Judge is described as having a role that is more inquisitorial in
nature compared to other judges.315 Rules of evidence are relaxed, with the Family
Court holding the discretion to receive evidence that would otherwise be
inadmissible, if the court considers it may assist it to determine proceedings.316

See generally s 17 of the Guardianship Amendment Act 1980, this introduced new s 29(A) of the
Guardianship Act which provided, if the court felt fit to do so it may, if satisfied it is necessary for
the proper disposition of the application, request a medical, psychiatric, or psychological report on
the child who is the subject of the application, the report is to be prepared by a suitably qualified
person.
310 Nicola Taylor “Establishment of the New Zealand Family Court” (2006) 5 New Zealand Family
Law Journal 169 at 169.
311 At 173.
312 Family Court Act 1980.
313 Nicola J Taylor, above n 2, at 39.
314 At 39.
315 At 41.
316 Family Court Act 1980, s 12A(4).
309
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In terms of volumes of cases, the Family Court has one of the highest workloads of
any court in New Zealand.317 Appeals from the Family Court go to the High Court
where they can be heard by either one specialist judge or a full bench of two
judges.318 There is a further right of appeal, on questions of law only, from the High
Court to the Court of Appeal.319
Since the establishment of the Family Court there have been three significant
reviews and subsequent reforms reflective of the changing social climate within
which the Court operates.
J.

First Family Court Review

The first review of the Family Court occurred in 1992-1993 and aimed to address
whether or not the court was functioning in a balanced manner.320 The review
made various recommendations for improvements to service delivery together
with a recommendation for the establishment of a separate Family Conciliation
Service and the use of mediation as a primary method of dispute resolution. 321
Following the review, case management recommendations were acted upon, but
the recommendation for the establishment of the Family Conciliation Service was
not taken up.322 Significant legislative reform was embarked upon, including the
initiation of a further review of the Guardianship Act 1968. At the same time the

Nicola J Taylor, above n 2, at 40.
At 42; and Family Proceedings Act 1980, s 174(1).
319 Nicola Taylor, above n 2, at 42.
320 At 42.
321 P Boshier, L Beatson, K Clark, M Henshall, J Priestley and F Seymour A Review of the Family Court
– A Report for the Principal Family Court Judge (Auckland, New Zealand Family Court 1993)
recommendation 5.7.1 and 5.7.3. The theory behind the establishment of a Family Conciliation
Service was to ensure that Court time was reserved for the deciding of matters of law. It was
proposed this could be achieved through a system that ran alongside the Court system, to be used
by parents who had disputes over care arrangements and/or guardianship issues. The proposed
service would enable parents to resolve disputes without having to use lawyers, which was an idea
with merit given the expense, common delays and sometimes-inflammatory effect of involving
lawyers in interfamilial disputes. Under this proposal the Family Conciliation Service would refer
disputes involving matters of safety and/or welfare concerns for children and matters of urgency,
such as imminent removal of children from New Zealand, to the Family Court.
322 Family Courts Matters Bill 2007.
317
318
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UNCRC would spotlight the rights of children and influence legislative reform
particularly with regard to children’s participation rights.
K.

New Zealand Ratifies the UNCRC 1993

In 1993 New Zealand ratified the UNCRC, with three reservations.323 This signalled
the Government’s commitment to the UN Committee on the Rights of the Child that
our domestic legislation, policy and practices would comply with the UNCRC.324
The decade following the UNCRC’s ratification saw the child participation
initiatives introduced in 1968 in the New Zealand family justice system, built upon,
influenced by the participation rights enshrined in Articles 12 and 13 of the
UNCRC.
With the UNCRC, children’s participatory rights had become internationally
accepted. The concept of participation was introduced because it encompasses the
ideologies of the four general principles of the UNCRC.325 This term ‘participation’
has evolved and is broadly used to describe an ongoing process which includes an
educative component through information sharing and discourse between
children and adults.326 During the process, children learn how their views and
rights must accommodate the views and rights of other participants and further

See generally Ministry of Justice “Constitutional Issues and Human Rights” www.justice.govt.nz,
the reservations are, firstly, the right to not provide entitlements and benefits described in the
Convention to children deemed to be unlawfully in New Zealand and the right to interpret and
apply the Convention at their discretion was reserved for example children illegally in New Zealand
can access free health care but not benefits or housing support. Secondly, the New Zealand
Government considers the rights of the child provided in article 32 of the Convention are
adequately covered in existing legislation and reserved the right to not legislate further or take the
additional measures envisaged by article 32(2), and thirdly, the Government reserved the right to
not apply article 37(c), the right of the child deprived of their liberty to be separated from adults
and maintain contact with his or her parents, save in exceptional circumstances. The grounds for
the reservations were cited as lack of available resources or when the removal is either in the
interests of other children or the child themselves.
324 See generally the United Nations Convention on the Rights of the Child, the UNCRC articles 42-45
confirm the obligation of ratifying nations to ensure their national laws are consistent with the
articles of the convention.
325 UN Committee on the Rights of the Child, General Comment No. 12 (2009) The right of the child to
be heard, above n 8, at 3.
326 At 3.
323
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learn how their views can influence decision-making processes, including the
outcomes from those processes.327
Interestingly, the first draft of the UNCRC made no mention of children
participating: the genesis and evolution of Article 12 during the drafting process is
examined in detail in Chapter 7 of this thesis.
The children’s rights movement had evolved from focusing on protecting children
to protecting their rights; this development is said by Freeman to have “coincided
broadly” with the advancement of sociological interest in children and
childhood.328
L.

Childhood Studies

Childhood Studies developed contemporaneously with the UNCRC and provides a
“conceptual framework for children’s rights, which is compatible with children’s
rights thinking”. 329
Childhood Studies and children’s rights proponents had similar aspirations for
children, namely: supporting citizenship and participation opportunities, and
treating children as social actors with voice and agency rather than as property,
passive recipients and objects of concern.330
From the 1990s, children’s participation, voice and agency have constituted
important elements of Childhood Studies thinking and research. The dominant
discourse of Western developmental psychology that had previously shaped
understandings of childhood was challenged. 331 Diversity of childhood was

At 3.
Michael Freeman “The Sociology of Childhood and Children’s Rights” (1998) 6 The International
Journal of Children’s Rights 433 at 433.
329 Anne Smith, above n 17, at 30.
330 At 15-17.
331 At 16.
327
328
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acknowledged, and the importance of social context recognised by Childhood
Studies as an important influencer on the lives of children.332
M.

The Influence of Children’s Rights and Childhood Studies on Family Law

Leading into the 21st century, children were no longer being viewed as passive
observers, but rather as social actors and citizens.333 Children were now regarded
as conscious thinking individuals capable of influencing the lives of those around
them, shaping their own lives and the holders of participatory rights. This shift in
status arose from the new understandings of children as citizens and rightsholders, together with broader views on children’s development.334 Citizenship
carries with it an entitlement to participate and this was further reinforced by the
concept of children as social actors also holding a moral entitlement to participate
in society and in decisions that affect their lives.335
In the 21st century, three key influences converged and contributed to children’s
participation being accorded far greater prominence in the New Zealand family
justice system. 336 These influences were i) the UNCRC; ii) development of
theoretical concepts in child development, and iii) research evidence highlighting
children’s desire to be afforded the opportunity to participate in proceedings
directly affecting them. 337 The theoretical and conceptual underpinnings of
participation are explored in Chapter five and the research findings in Chapter
eight of this thesis.

At 18.
Nicola Taylor, Anne Smith and Pauline Tapp “Children Family Law and Family Conflict: Subdued
Voices” (paper presented to the New Zealand Family Law Conference, Christchurch, October 2001)
at 5-6.
334 At 5.
335 At 6.
336 Nicola Taylor and Megan Gollop, “Children’s Views and Participation in Family Dispute
Resolution in New Zealand” in Anne B Smith (ed) Enhancing Children’s Rights: Connecting Research,
Policy and Practice (Palgrave Macmillan, New York, 2015) at 246.
337 At 246.
332
333
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3.

The Period 2000 to 2011

A.

2000: Review of the Guardianship Act 1968

New Zealand started the 21st century with an extensive review, and subsequent
reform of, the family justice system. What transpired was a review of the
Guardianship Act 1968 and a second review of the Family Court. This led to
developments such as repeal of the Guardianship Act and introduction of the Care
of Children Act 2004, the establishment of the office of the Children’s
Commissioner in 2003 and resultant expansion of powers extended to include
advocating for the interests of children by increasing awareness of the UNCRC.338 A
further development was the subsequent third review of the Family Justice System
which led to the introduction of the new ‘out of court’ system of Family Dispute
Resolution (FDR).
In August 2000 a review of the Guardianship Act was initiated with the release of
the discussion paper, ‘Responsibilities for Children: Especially when parents part –
The Laws about Guardianship, Custody and Access’.339 There was increasing
pressure on the government to modernise the law governing parenting issues.
Two key areas of concern over the existing Guardianship Act included its lack of
emphasis on children’s rights and its use of out-dated language. This review
ultimately led to the introduction of the Family Matters Bill in 2007, the Care of
Children Bill in June 2003, with royal assent given in November 2004 and the Care
of Children Act 2004 coming into force in July 2005. Overlapping the period when
the Guardianship Act was under review, the second review of the Family Court was
also initiated when the government provided the Law Commission with terms of
reference in June 2001.

338 In 2003 the Children’s Commissioner Act 2003 was introduced. This set up the Office of the
Children’s Commissioner responsible for the monitoring and reporting services, the role of the
Children’s Commissioner.
339 Ministry of Justice & Ministry of Social Policy Responsibilities for children especially when parents
part: The laws about guardianship, custody and access (Discussion paper, Wellington, 2000).

68

B.

2001-2003: Second Review of the Family Court

The fundamental purpose of the second review was to address changes required
within the Family Court, both administratively and procedurally, to enable the
earliest resolution of interfamilial disputes.340 The terms of reference did not
require the Law Commission to review the content of the law applied in the Family
Court, but rather to overcome criticism about the operation of the court.341
In relation to children’s participation, the terms of reference required a review of
the relevance of the Family Court as it pertained to child inclusiveness.342 One of
the tasks undertaken as part of the review was to critique the roles of child
participants in the system, with the Law Commission asked to consider “How the
views and interests of children should be best represented and at what stage of the
process?”.343 The Law Commission review identified a lack of means for children’s
views “to be appropriately heard and represented in proceedings affecting
them”. 344 However, as indicated in the following section, many of the
recommendations made by the Law Commission pertaining to children’s
participation would be surpassed by the enactment of the Care of Children Act
2004.
C.

Law Commission’s Findings and Recommendations

The report discussed general information about the family justice system that
could be provided to children that would in turn, help children thrive in
transitional periods being experienced.345

340 Law Commission Family Court Dispute Resolution (discussion/preliminary paper 47, Wellington,
2002) at 1.
341 At 54. The review process involved the presentation of a scoping paper in July 2001 then a
preliminary paper in January 2002, both of which were sent out to interested parties and groups
for comment and submissions.
342 Law Commission, above n 340, at 58.
343 Law Commission Dispute Resolution in the Family Court (report 82, Wellington, 2003) at 2.
344 At 3.
345 At 38.
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The recommendations of the report supported provision of age appropriate
information, through written material to assist children in dealing with the grief
and loss associated with family transitions.346
The report identified that in some countries, programmes were run for children of
divorcing parents aimed at provision of information, encouraging children to think
about how they feel, provide reassurance that their feelings are normal, providing
support and helping children adjust to their new lives.347
The report recommended that children’s programmes should be offered and
suggested liaison between childhood educators, child psychologists and the
Department for Courts to develop such programmes for children.348
The report promoted children’s participation within the judicial system.349 It
recommended expansion of participation opportunities for children, for those
opportunities to be provided at earlier stages of disputes than was currently
provided for and specifically for children to be provided with access to counselling
and mediation services.350
No recommendations were made on how to facilitate greater participation for
children within families experiencing transitions.

346 Law Commission (2003), above n 343, at 39. It also recommended providing information on the
Family Court services and the roles of participants in the system in a manner modelled on the
Australian Family Court website.
347 At 42. See generally Law Commission (2003), above n 343, at 52, Programmes were sometimes
mandatory and varied in duration and presenters (from counsellors to mental health workers). The
report further noted that for those children who did take part in such programmes, compared to
children who did not, there was reported decrease in anxiety, improved confidence and positive
feelings about both themselves and their families.
348 Law Commission (2003), above n 343, at 58.
349 At 135.
350 At 219 and 29. See Generally Law Commission (2003) above n 343, The Law Commission stated
that listening to the voice of the child within the family, prior to entering the Court system, was
“perhaps even more important” than listening to the voice of the child within the system. The Law
Commission stated that they believed children could provide valuable perspectives on family life
and their views could help inform decision-making which affected them. This belief that children
can provide valuable insight into family life during transition isn’t surprising given that those who
are most affected by the restructuring of a family are the immediate members of that family group
themselves.
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D.

The Government Response

The Government’s response to the Law Commission’s report was presented in
2003. 351 It focused on three urgent matters; namely, to extend the public
information strategy, develop a pilot of non-judge led mediation and train Family
Court staff to enhance their skills and efficiency.352
The Government stated it recognised the need for the information provided to
extend to information for participants on processes and procedures within the
Family Court.353 The Ministry of Justice website was overhauled and added to the
publications section were a guide on separation for children and a similar guide for
teenagers.354 The Government response noted that the extent of any work that
could be undertaken was limited by budgetary constraints.355
The recommendation for children’s programmes to be developed was not
specifically referred to in the Government response. The response went as far as
stating, some proposals in the Care of Children Bill, “dovetail” 356 with some of the
other recommendations of the Law Commission. In particular, the response
referred to the Bill’s provision to include a specific principle that children must
have the opportunity to express views on matters affecting them, either directly or
through a representative, and those views must be taken into account and
providing children with adequate age-appropriate information about how they
may participate and how their views will be ascertained and taken into account.357

351 Ministry of Justice Government Response to Law Commission Report on Dispute Resolution in the
Family Court (Wellington, March 2003).
352 At 4-5.
353 At 4.
354 See generally, The information on the MOJ website, which pertained to children, can be found at
http://www.justice.govt.nz/family-justice/about-us/documents/publications/brochure-andpamphlets/index/#without-court and consists of two publications, a children’s guide to separation
and a teenagers’ guide. Neither is easily found, and this falls well short of the recommendations of
the Law Commission report in relation to provision of information for children. There is no
reference to a child’s right to apply for a protection order or to apply for variation or discharge of a
parenting order and no reference on how to conduct an appeal of a Family Court decision.
355 Ministry of Justice (2003), above n 343, at 4.
356 At 9.
357 At 9.
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The Government considered that the recommendation for non-judge led mediation
pilot had merit and directed officials to seek funding for it and to subsequently
develop a pilot for non-judge led mediation.358 The pilot ran from March 2005 until
June 2006 and its evaluation was published in April 2007.359 As the pilot was about
to commence, the review of the Guardianship Act 1968 was concluded and new
legislation was about to be introduced. The new legislation would further reflect
the paradigm shift that had occurred in relation to the status of children, by
removing the proprietary approach of the Guardianship Act and replacing it with
recognition of children as individuals who were holders of rights.
E.

Outcome of the Second Review

On 1st July 2005, the Care of Children Act (COCA) 2004 came into force and
replaced the Guardianship Act 1968. Its purpose is stated in s 3(1) and is twofold:
firstly, to promote children’s welfare and best interests and, secondly, to recognise
children’s rights.360 The Act demonstrated an attempt to adequately implement the
fundamental obligations that New Zealand undertook in ratifying the UNCRC in
1993.
The recommendations made by the Law Commission as they related to improving
children’s participation rights in mediation were not addressed in the
development of the Act, as qualitative research into child inclusive models of
mediation was yet to be undertaken. The Act was implemented with no provision
for children’s participation in counselling or mediation, yet it still embodied the
greater expectation that children would participate in proceedings affecting
them.361

At 10.
Helena Barwick and Alison Gray Family Mediation– Evaluation of the Pilot (Research paper
presented to the Ministry of Justice, Wellington, April 2007) at 12.
360 Care of Children Act 2004, s 3.
361 Care of Children Act 2004, s 6.
358
359
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F.

Care of Children Act 2004: Extension of the Paramount Principle

Where the Guardianship Act 1968 confirmed the principle that the welfare of the
child was paramount, the COCA extended this to include welfare and best interests
of the child as the paramount consideration in all proceedings.362 ‘Welfare’ is
deemed to include the immediate care and nurture of a child whilst ‘best interests’
provided a wider inquiry into long-term interests.363 Both principles were now to
be paramount in the application of the Act. The Act went further by providing
guidance as to what principles relate to welfare and best interests. 364
The introduction of the term ‘best interests’ made the Act consistent with Article 3
of the UNCRC.365 The section removed previous notional or globalised views of
child welfare now held as inappropriate due to social science evidence and instead
required a child’s particular circumstances to be taken into account.366 The
importance of timeliness of decision-making was also highlighted with provision
made for the need for decision-making to be in time frame appropriate to the
child’s sense of time.367
Section 6 of the Act signalled Parliament’s intention to promote child participation
and, when compared to its predecessor, s 23 of the Guardianship Act 1968, the
scope of s 6 of the Act becomes apparent.
G.

A Comparison of Section 6 of the Care of Children Act 2004 and Section 23(2) of
the Guardianship Act 1968

There are three fundamental differences between the wording of s 23 of the
Guardianship Act 1968 and s 6 of the COCA.

Care of Children Act 2004, s 4.
“Family Law Service” Lexis Advance online ed <www.lexisadvance.com> at [para 6.104A.02].
364 Care of Children Act 2004, s 5. See generally, this section provides a non-exhaustive list of
guiding principles relevant to determining what serves a child’s welfare and best interests.
365 UN General Assembly, Convention on the Rights of the Child, 20 November 1989, United Nations,
Treaty Series, vol. 1577, article 3, available at: <www.refworld.or>[accessed 9 May 2016]
366 Care of Children Act 2004, s 4(1).
367 Care of Children Act 2004, s 4(2)(a)(i).
362
363
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Section 6 reads:
Section 6. Child's views(1) This subsection applies to proceedings involving(a) the guardianship of, or the role of providing day-to-day care
for, or contact with, a child; or
(b) the administration of property belonging to, or held in trust
for, a child; or
(c) the application of the income of property of that kind.
(2) In proceedings to which subsection (1) applies,(a) a child must be given reasonable opportunities to express
views on matters affecting the child; and
(b) any views the child expresses (either directly or through a
representative) must be taken into account.
In essence, s 6 requires that in any proceedings involving a child, a child must be
given reasonable opportunities to express their views and those views must be
taken into account.

(a)

Wishes to view

Firstly, the COCA used the term ‘views’ in place of the previously used ‘wishes’.
‘Wishes’ has a futuristic orientation rather than ascertainment of the child’s
current reality.368 A literal definition of wishes denotes a want or desire for
something to happen in the future and could be interpreted as giving the decisionmaking power to a child by asking ‘ what is it that you wish for’. The use of ‘views’
ensured the Act was consistent with Article 12 of the UNCRC and implies the court

368 Mark Henaghan “Legally Arranging Families” in Mark Henaghan and WR Atkin (eds) Family Law
Policy in New Zealand (5th ed, Lexis Nexis, Wellington, 2020) 293 at 357.
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should consider matters from the viewpoint of the child and in doing so should
consider a wide range of issues that the child considers important to them.369
(b)

‘If the child is able to express their views’

Secondly, when referring to ascertaining of the child’s views, the phrase ‘if the
child is able to express them’ is absent from s 6. The words are absent as they
clearly imply there will be instances where some particular children are unable,
versus unwilling, to express their views. This term places the decision-making as
to whether or not participation shall take place, in the hands of adults. As Taylor
observes, this phrase is restrictive and limits the ascertaining of a child’s views.370
The words also provide a direct breach of children’s rights and go against the child
development principles that all children have a ‘voice’ from birth and that nonverbal acts have meanings.371
(c)

Age and maturity qualifiers

Thirdly, the age and maturity qualifiers are not present in s 6. Under the
Guardianship Act 1968 the onus was on the child to demonstrate cognitive
capacity and development that was then determinative of the weight to be given to
those views.372 The age and maturity qualifiers meant the court could either not
ascertain the child’s wishes or disregard the wishes as not holding significant
weight given the failure to meet the age and maturity measure.373
The words ‘age and maturity’ were removed as they gave the impression that all
children developed along similar developmental trajectories.374 This failed to take

Nicola J Taylor, above n 2, at 55.
Nicola J Taylor, above n 2, at 54.
371 Anne Smith “Interpreting and Supporting Participation Rights: Contributions from Sociocultural
Theory” (2002) 10 International Journal of Children’s Rights 73 at 82.
372 Guardianship Act 1968, s 23.
373 Stephen Coyle “Sociology of Childhood: Implications for our Practice as Lawyers” (2007) 5 New
Zealand Family Law Journal 256 at 259.
374 Mark Henaghan “Children’s Views –Two Steps Forwards, One Step Backwards” (2006) 5 New
Zealand Family Law Journal 154 at 154.
369
370
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sociocultural considerations into account375 and also that children’s competence to
participate is not necessarily associated with their age.
H.

Other Child Centred Sections of the Care of Children Act 2004

The COCA provided further extensive opportunities for children’s participation.
Section 7 provided for the appointment of a lawyer to represent a child in
proceedings where day to day care of the child or contact with a child is in dispute
(unless the appointment can serve no useful purpose) and if the matter appears
likely to proceed to a hearing. This was similar to the provision under the
Guardianship Act 1968.376
This role under the Act was referred to as ‘lawyer for the child’ where it had been
‘counsel for the child’ under the previous Act. It also became mandatory, under the
Act, for the lawyer for the child to meet with the child they were representing,
unless there were exceptional circumstances. 377
Section 16 of the Act reflected the principle of the evolving capacity of the child,
found in Article 5 of the UNCRC, when guardians exercise their guardianship
duties and responsibilities.378 The section stipulates that a child’s guardians must
determine for the child, questions about important matters affecting them.
However, it further provides that determining such questions can also be
facilitated by the child’s guardians either working in conjunction with the child or
through the guardians helping the child determine such questions themselves.379
This confirms the child’s level of involvement in decision-making about important
matters affecting them is intended to increase as the child gains in maturity and
understanding.

Nicola Taylor et al., above n 333, at 9-13.
Guardianship Act 1968, s 30.
377 Care of Children Act 2004, s 7(3).
375
376

378 Care of Children Act 2004, s 16.
379 Care of Children Act 2004, s 16(1)(c).
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Section 46 of the Act provided the right for children aged 16 years or over, and
who are affected by either a decision of the Family Court or a parent or guardians
refusal of consent in an important matter, to seek a review of that decision.380
Section 55(4) of the Act reflected the principle of the child’s right to access
information relative to their wellbeing, found in Article 17 of the UNCRC. The
section provided that lawyer for the child must take all reasonable steps to ensure
that the effects of a parenting order are explained to a child in a manner and
language the child can understand.
Section 56 provided the right for an eligible person to apply for variation or
discharge of a parenting order, an order about the upbringing of the child or any
other order about the role of providing day-to-day care. Sections 56(3)(a) and (b)
defined an eligible person as meaning either a person affected by the order or a
person acting on behalf of the child. Arguably this means that children who are the
subject of orders referred to in s 56(1)(a)-(c) can make an application for a
variation or discharge in person but certainly provides that they may do so via a
representative.
Section 143 provided the right for a child to appeal to the High Court either an
order, a decision to refuse to make an order (other than an interlocutory or interim
order), a decision to dismiss proceedings or a decision to otherwise finally
determine proceedings.
Section 132 re-enacted s 29 of the Guardianship Act 1968 providing for social
work reports to be obtained on a child. Section 133 of the Care of Children Act
2004 re-enacted s 29A of the Guardianship Act 1968. This section provided

Care of Children Act 2004, s 46 was repealed on 31st March 2014 by s 9 of the Care of Children
Amendment Act (No 2) 2013 (2013 No 74) where the provision was extended to include ss 46A46C which covered the right to apply to the court to enter a de facto relationship when a child aged
16 or 17 years wished to do so but his guardians consent was unable to be obtained and the right to
seek the courts consent when the child had no guardian in place and the right when a child is aged
over 16 years to seek a review of a parent or guardians decision or refusal to give consent in an
important matter. This did not apply to the refusal to give consent to a child’s marriage, civil union
or de facto relationship.
380
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authority for the court to order a written cultural, psychologist, psychiatrist or
medical report on a child who is the subject of an application when the information
the report will provide is deemed necessary for the proper disposition of a case.
I.

Moving towards Child Inclusive Mediation

By 2007 there was an international shift to include children in mediation with both
Australia and Wales establishing child inclusive dispute resolution models.381
Family law in New Zealand was well and truly reflecting the paradigm shift
towards child inclusiveness in dispute resolution processes evident in the drafting
of the Family Courts Matters Bill in 2007. In September 2008, after much debate,
the Family Courts Matters Bill was passed by Parliament. The Bill sought to
improve the efficiency of Family Court proceedings but also incorporated
recommendations from the Law Commission report to include children in
counselling and mediation.382 The Family Courts Matters Bill was subsequently
divided into 12 Amendment Acts and it was the Care of Children Amendment Act
2008 that extended counselling and mediation services to include children.
(a)

Child inclusive counselling and mediation

Section 46T(3)(c) allowed for children to be involved in their parents counselling
process when in a dispute over day to day care, contact or guardianship of the
child. Section 46ZA provided where a mediator agrees that a child may attend
mediation the mediator is obliged to discuss with the child if he wishes to attend
counselling, the purpose of which is to assist the child in clarifying their views on
the matter in dispute. Section 46P(1) and (2) provided that if the court considers
the child is in need of therapeutic counselling (as opposed to the earlier two
provisions being for resolution counselling), then counselling is to be arranged for
that purpose.

Jill Goldson and Nicola Taylor “Child-Inclusion in Dispute Resolution in the New Zealand Family
Court” (2009) 6 New Zealand Family Law Journal 203 at 205.
382 Family Courts Matters Bill 2008.
381
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Children could be part of the mediation process, if it is considered appropriate,
when their parents seek mediation under ss 46F(3), 46J(3) or 46R(2).
The inclusion of children in counselling and mediation would sit well alongside the
existing in-court child participation practices under the Act. The development and
planning of these initiatives were set to occur once resourcing was finalised and
after the implementation of other aspects of the amendments under the 12
associated Amendment Acts. 383 The expectation in 2009 was that the
implementation of these changes was imminent. Also in 2009 the General
Comment on Article 12 would confirm that the right to be heard in any judicial and
administrative proceedings, under paragraph 2 of Article 12 of the UNCRC, was
intended to include being heard in ADR proceedings, such as mediation384 This
reaffirmed both the appropriateness and importance of the changes about to take
place in New Zealand.
(b)

Failure to implement

2009 would pass without the provisions in the COCA Amendment Act 2008 being
introduced. Child inclusive counselling and mediation would not come to fruition.
Although no reason for the failure to implement the changes has ever formally
been given, in early 2008 the New Zealand economy had slipped into a recession as
the world experienced the ‘Global Financial Crisis’ and arguably making available
the fiscal resources required to develop and implement these changes was no
longer a priority.
The pathways for children’s participation in the New Zealand family justice system
would remain unchanged until 2011 when the next reforms, that would impact
upon children’s participation rights, occurred. In late 2011 the Government
directed the Ministry of Justice to undertake a third review of the Family Court and
the Minister of Justice, the Hon. Simon Powers, released a consultation paper with
options for reform in September of that year.
Jill Goldson and Nicola Taylor, above n 381 at 203.
UN Committee on the Rights of the Child (CRC), General Comment No. 12: The right of the child to
be heard, above n 8 at 3.
383
384
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4.

The Period 2011 to 2017

A.

Introduction

The overarching objective of the family justice system since its inception can be
summarised as ensuring the focus is on achieving timely resolution of family
disputes in a manner that is as holistic and conciliatory in nature as possible. The
conservation of this overarching objective has arguably been the impetus for the
reviews and reforms to date yet from the inception of the third review process the
undercurrent of a Government focus on fiscal savings could not be avoided.385 With
this fiscal focus and clear aim of reducing costs, the risk that children’s
participation rights would again be pushed off the agenda, as they were in 2009,
was a legitimate fear.
The reforms were significant with 10 Acts amended as well as the Family Court
Amendment Rules (1 and 2) passed in January 2014 that came into effect at the
same time as the reforms.386 Despite affecting so many Acts, the 2014 reforms
largely focused on COCA matters and making these proceedings more efficient. The
pathways for children’s participation under the Children, Young Persons and Their
Families Act 1989 (‘CYPTF Act’) were unaffected by the reforms.
B.

Family Justice Reforms

The reforms provided for a new out-of-court system that included Parenting
Through Separation (PTS), FDR (including preparatory counselling) and the
Family Legal Advice Service (FLAS).

385 See generally Ministry of Justice Reviewing the Family Court a Summary (A public consultation
paper, presented by the Ministry of Justice, September 2011), in this paper reference was made to
the 63% increase in expenditure of the Court and a 49% increase in judicial costs with only a small
increase in application numbers and the growth in expenditure stated as unsustainable. The
current expenditure was also stated as unsustainable.
386 The 10 Amendment Acts that were the Care of Children Amendment Act (No. 2) 2013;
Protection of Personal and property Rights Amendment Act 2013; Property (Relationships)
Amendment Act (No. 2) 2013; Legal Services Amendment Act (No. 2) 2013; Family Proceedings
Amendment Act (No. 2) 2013; Family Courts Amendment Act 2013; Domestic Violence Amendment
Act 2013; Children, Young persons and Their Families Amendment Act 2013; Child Support
Amendment Act (No. 3) 2013; The Family Dispute Resolution Act 2013.
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PTS is a free information programme designed to teach parents, the effects of
separation on children, together with skills parents can use aimed at reducing
children’s stress during separation. PTS was expanded through the reforms and
participation made mandatory for many applicants who proceed to the in-court
system.387
FLAS provides eligible low-income parents, out of court support with up to 4 hours
of legal advice prior to FDR and/or prior to filing of court proceedings. Eligible
parents may also be provided up to three hours preparatory counselling designed
to prepare parties to ensure they make the most of the FDR service.
The out-of-court process of FDR sees an approved FDR mediator assist parents and
guardians to identify matters in dispute, and is mandatory for most parties prior to
commencing proceedings under the COCA , through the ‘in court’ process.388 It was
envisaged that the reforms would encourage parties to resolve parenting disputes
themselves without the assistance of the court. The focus of the balance of this
chapter provides, a review of the changes to the Act and an overview of the ‘in
court’ and ‘out of court ‘ systems as they pertain to children’s participation rights,
concluding with a summary of the impact of the reforms on children’s
participation rights within the family justice system.
C.

The ‘In Court’ System and Child Participation

The reforms introduced a three-track system that significantly changed how care
of children proceedings would navigate the court system. An application to the
court is allocated to a ‘track’ depending on its complexity; the three tracks being
without notice, standard and simple.

Care of Children Act 2004, s 47B.
See generally Care of Children Act 2004, s 46E(4), The exceptions for when FDR is not
mandatory before filing Care of Children Act 2004 proceedings include when an application is a
cross application, an application is made without notice, an application is for a consent order, an
application is for enforcement of an order, when an application relates to a child subject to
proceedings under the CYPTF Act 1989 or when a matter is held to be exempt from FDR on either
of the grounds that at least one of the parties is unable to participate effectively in FDR, there has
been domestic violence or when one party to a dispute refuses to attend FDR.
387
388
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The ‘without notice’ track is now reserved for urgent applications to the court
where, for example, violence is alleged, and immediate risk of safety is an issue.
Parties are permitted to have legal representation when on the ‘urgent track’ and
the provision of this track is designed to ensure that vulnerable at-risk adults and
children have urgent access to the court.
The ‘standard track’ is for on notice applications for multiple issue matters or more
serious matters such as an application for permission to remove a child from the
country.389 Under the standard track a party must file their own application on the
prescribed forms and if the application is for a parenting order or a variation or
discharge of a parenting order the application must include a mandatory statement
(and include exhibited proof) that they have attended PTS within the preceding
two years or have been exempted from attending PTS because they are unable to
participate effectively.390 If the application is for a dispute between guardians or a
parenting order then the application must include a FDR form signed by a FDR
provider within the last 12 months.391
There remain three pathways in which children’s participation can be effected in
the family justice system in the ‘in court’ system; namely, through the appointment
of a lawyer for the child, through specialist reports and through judicial interviews.
The discretion of the judiciary to undertake judicial interviews remained intact
and was unaffected by the reforms. However, the amendments were predicted to
result in a decrease in both the number of appointments of lawyer for the child and
in the number of specialist reports being sought by the court.392

389 Megan Gollop, Nicola Taylor and Mark Henaghan Evaluation of the 2014 Family Law Reforms:
Phase one (Report to the New Zealand Law Foundation, University of Otago, February 2015) at 5.
390 Care of Children Act 2004, s 47B.
391 Care of Children Act 2004 s 47E. See generally Care of Children Act 2004, s 47E, in the
alternative a party may provide an affidavit that provides evidence that one or both parties is
unable to effectively participate in FDR or that domestic violence by one party to either the other
party or the child has occurred.
392 Alan Goodwin “Court Processes in The New Family Justice System –Fundamental Changes”
(paper presented to New Zealand Law Society Seminar, 2014) 29 at 44.
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Under the reforms various amendments were made to the COCA. The cornerstone
provision of the Act, namely s 4, the welfare and best interest of the child, was
recomposed, but not changed substantively. Section 6, concerning the ascertaining
of children’s views, remained unchanged. Section 7B introduced a new statutory
duty on lawyers when giving advice to ensure the person they are advising is
aware of the child’s need for their welfare and best interests to be paramount and
provisions for when lawyer for the child was to be appointed were amended.393
(a)

Appointment of lawyer for the child post reforms

The appointment of lawyer for the child has been noted as the most common
method for ascertaining the views of the child.394
Following the reforms, s 7 of the Act was amended by s 5 of the Care of Children
Amendment Act (No 2) 2013. Section 7 of the principal Act continues to provide
the statutory authority for the appointment of lawyer for the child, but the
amendments have watered down the provisions for appointment.
Section 7 reads:
7. Appointment of lawyer to represent child in proceedings
The Court may appoint … a lawyer to represent a child who is the subject
of or party to, proceedings … under the Act if the court:
a) has concerns for the safety or well-being of the child; and
b) considers an appointment necessary.
In a time with increasing recognition of the rights of children to participate this
seems a retreat in upholding of those rights. The mandatory appointment in day-

393 See generally Care of Children Act 2004, The principal areas of change were; amendment to the
definition of violence in terms of s 5(e); expansion and amendment to s 60 matters; amendment to
orders preventing the removal of children from New Zealand; introduction of jurisdiction to apply
to remove an order for return under the Hague Convention; introduction of jurisdiction to have
Lawyer for Child in the Care of Children Act 2004 proceedings to attend DV proceedings.
394 Peter Boshier “Involving Children in Decision-Making: Lessons from New Zealand” (2006) 20
Australian Journal of Family Law 145 at 148.
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to-day care and contact proceedings heading to a hearing has been removed and a
higher threshold than previously held under the Act imposed. Whilst some have
openly stated that the intention is clearly budgetary focused and intended to
reduce the number of appointments of lawyer for the child thus saving costs one
can really only speculate as to the ‘why’ behind the amendment to s 7.395
The majority of lawyer for the child appointments arise from proceedings under
the COCA.396 In considering whether or not to make such an appointment the court
must, firstly, ascertain whether or not there are safety or wellbeing concerns for
the child and then whether or not the appointment is necessary. Whilst the term
‘safety’ is relatively straightforward to define, the term ‘wellbeing’ is capable of
very wide interpretation.
Judge O’Dwyer held that the well-being of a child could be considered as often
being threatened when parents in dispute issue court proceedings.397 Goodwin
also stated that

“it is arguable that any child who is subject of a parental

separation or court proceedings is a child who has their well-being threatened”.398
The Oxford Dictionary defines the word ‘necessary’ as meaning ‘essential’ or
‘needed to be done’.399 In considering if the appointment of lawyer for the child is
‘necessary’ the court will have to give consideration to the overriding principle
found in s 4 of the Act, being the welfare and best interest principle, as well as
considering s 6 and the statutory obligation to give the child reasonable
opportunity to express views on the matter affecting them. Despite the new

Alan Goodwin, above n 392 at 44.
Mary O’Dwyer “Professionals and Costs” (paper presented to the New Zealand Law Society “The
New Family Justice System – 15 months on” Seminar, 2015) 39 at 155. See generally in 58.7% cases
Lawyer for the child is appointed under The Care of Children Act 2004, they are appointed in 39.3%
of cases under CYPF proceedings, almost 2% (1.76%) are Domestic Violence cases, balance of 1% of
appointments are for proceedings under Child Support Act, in Dissolutions, Family Proceedings Act,
Property Division or Hague Convention Cases. (One appointment in the two-year period each for
property, child support, dissolution and three for family proceedings).
397 At 39.
398 Alan Goodwin, above n 392, at 44.
399 Oxford Dictionaries <www.oxforddictionaries.com/definition/english/essential>.
395
396
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wording and threshold for appointment what in reality has happened to the
number of appointments of lawyer for the child since the reforms?
The Ministry of Justice (MOJ) statistics show there has been a slight increase in the
number of appointments of lawyer for the child since the introduction of the
reforms.400 However, in consideration of the fact that the overall number of care of
children cases is trending upwards, it is likely that the overall number of lawyer
for the child appointments has remained reasonably static since the reforms.401
The reforms also codified the role of lawyer for the child and at the same time the
New Zealand Family Law Section Best Practice Guidelines were produced. This
confirmed that the role is guided by the principles of the UNCRC as well as aiming
to ensure there was a quality and consistency of practice amongst practitioners
acting as lawyer for the child.402 The requirement for the lawyer to meet the child,
unless it was determined inappropriate due to exceptional circumstances, was
removed from s 7 of the COCA in the reforms,403 and was instead added to s 9B of
the Family Court Act 1980, the section that codified the role of lawyer for the
child.404
(b)

The Role of Lawyer for the child

The role requires the lawyer to act for the child by advocating for their welfare and
best interests, informed by the child’s views. In practice this means the role has a
two-fold purpose, firstly to assess how the child’s welfare and best interest will be
promoted and secondly ensuring the child’s views are elicited and conveyed to the

Mary O’Dwyer, above n 396, at 39; and Geoff Adam “The 2014 Family Court Changes: Their
impact and what is happening now” (2018) 922 LawTalk 48 at 64. There was an initial drop in
appointment rates immediately after the reforms were introduced with a reported 17% drop in
appointments of Lawyer for the child but that has since changed with appointment rate rising once
reforms were bedded in.
401 Mary O’Dwyer, above n 396, at 39; and Geoff Adam, above n 400, at 66.
402 Section 9B: inserted, on 31 March 2014, by s 4 of the Family Courts Amendment Act 2013 (2013
No 78).
403 Care of Children Act 2004, s 7, replaced on 31 March 2014, by s 5 of the Care of Children
Amendment Act (No 2) 2013 (2013 No 74).
404 Family Court Act 1980, s 9B: inserted, on 31 March 2014, by s 4 of the Family Courts
Amendment Act 2013 (2013 No 78).
400
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court. It is the most common means of conveying the child’s views to the court in
the New Zealand family justice system.405
The lawyer must meet with the child, unless the court directs that it is
inappropriate to do so.406 They must file reports, from time to time, that include
the child’s views, an update on the child’s situation and addressing any procedural
matters arising. The legislation prescribing the role provides the lawyer with the
discretion, on seeing the child, to ascertain their views and is silent on the lawyer
informing the child of the outcome.407 However, s 55(4) of the COCA 2004 provides
lawyer for the child must take all reasonable steps to ensure the meaning and
effect and implications of any parenting order are explained to the child when an
order is made under s 48(1) of the Act.
The lawyer is expected to represent the child in proceedings in a way that
promotes the child’s welfare and best interests, ascertain the child’s views on
matters “affecting the child and relevant to proceedings”,408 where appropriate
and convey those to the court, assist the parties to reach agreement on the matters
in dispute, negotiate interim contact if required, explain court processes to the
child in a manner appropriate with the child’s level of understanding and provide
advice to the child about any rights of appeal against a decision and the merits of
pursuing an appeal.409
(c)

Social workers reports

Under the reforms the statutory provision for obtaining social worker reports
remained unchanged. The report may include the views of the child, but this is not

Pauline Tapp “Judges are human too: Conversations between the judge and a child as a means of
giving effect to s 6 of the Care of Children Act 2004” [2006] New Zealand Law Review 35 at 65.
406 Family Court Act 1980, s 9B(2) and (3). The lawyer may of course seek a direction from the
court that they not meet with the child based on their own assessment of exceptional
circumstances being extant.
407 Family Court Act 1980, s 9B(2).
408 Family Court Act 1980, s 9B(1)(c).
409 Family Court Act 1980, s 9B.
405
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their primary purpose: the reports are sought if there are concerns for the safety of
the child.410 The parties may request the report, or the court may order them.411
Eliciting the views of the child is not mandated, they may be included in the report
at the report writer’s discretion. A standard brief is set for the reports and may
include, but is not limited to, assessment of the following: the child’s home
environments, parenting style and ability of each parent, inter-parent relationship
and the child’s relationship with their siblings, the effect for the child and their
situation when siblings do not share the same house, the need for supervision of
contact, and what family/whānau resources and support networks are available
for the parents.412
In practice, the content of the reports is highly individualised and whether the
child’s views are conveyed in the report is at the discretion of the individual social
worker. The brief provides for recommendations to be made on the necessity for
supervision of contact but in practice reports can extend to including other
recommendations. There is no cost to the parties for the report; they are
admissible as evidence, and the report writer may be cross-examined at hearing.
(d)

Specialist reports

While provision for obtaining social worker reports was unaffected by the reforms
the threshold required for obtaining psychological reports changed significantly.
The wording of s 133 was expanded and new provisions require the court to be
satisfied that the obtaining of such a report is now essential, compared with the
previous wording ‘necessary’.413 The court also has to take into account whether
the report is the best source of information having regard to the effect of delay and

Care of Children Act 2004 s 132.
Care of Children Act 2004, s 132.
412 See generally, the Ministry of Justice “Brief for section 132 report” undated.
413 Care of Children Act 2004, s 133.
410
411
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costs.414 Of particular note is the reference to psychologists’ reports not being used
to solely or primarily ascertain the children’s wishes.415
The reports may be either a medical, psychiatric or psychological and the reports
are about the child who is the subject of the application.416 The most commonly
sought is the psychological report, it has a standardised brief and covers any or all
of the following: how the current care arrangements are working for the child, the
child’s relationship and attachment with each party and other significant persons
in the child’s lives, the effect or likely effect of each party’s parenting skills on the
child and their ability to cooperate in the parenting of the child, the advantages
and disadvantages for the child of the options for their care and any other matter
the court specifies.417 The report remains the property of the court, which retains
control over its use and distribution.418
There is no explicit requirement in the COCA to elicit the individual child’s views
on the obtaining of a specialist report. Nevertheless, it can be argued that as
specialist reports are “about the child”419 they could be considered as a matter
that “affects the child”. 420 Therefore, the child should be given reasonable
opportunities to make their views known when a specialist report is directed. This
approach is consistent with one of the two purposes of the Act which is to
recognise certain rights of the child.421 It also ensures s 6 of the COCA is
interpreted consistently with the UNCRC, and in particular, Article 12.

However, the best practice guidelines for lawyer for the child do not mention the
need to ascertain the child’s views on obtaining a specialist report. Further, to

Care of Children Act 2004, s 133(3).
Care of children Act 2004, ss 133(3) and 133(6).
416 Care of Children Act 2004, s 133.
417 Care of Children Act 2004, s 133.
418 Care of Children Act 2004, s 134.
419 Care of Children Act 2004, s133(1).
420 Care of Children Act 2004, s 6(2).
421 Care of Children Act 2004, s 3910(b).
414
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require this would have implications for the role and practice of lawyer for the
child and raise concern over further procedural delays that may be caused by such
a requirement. 422
Once commissioned the report may be given or shown to a child only with the
court’s direction.423 However, there is a requirement in every case for lawyer for
the child to discuss the content of a specialist report with the child, unless the
lawyer considers to do so would not be in the best interests of the child.424 On
completion the report is also released to the parties’ lawyers.425
Specialist reports are not designed with the objective of realising children’s
participation rights but may include their views. They hold the potential to help
parties re-focus on the needs of their children and reduce conflict. They can help
inform a party about the relationship between the child and other parent, can
assist in explaining the child’s views and can act as a reality check against party’s
positions in the litigation. All these features can help promote conciliation and
encourage settlement, in some cases, which benefits children. However, they are
costly, cause significant delays in proceedings and their method of delivery means
there is a missed opportunity to use the reports as tool to encourage settlement.
A weakness of the s 133 reports is the manner in which they are released and
discussed. The party reads the report at their lawyer’s office, no copies may be
taken, there is usually no opportunity to discuss the report with the report writer,
and as a result parents cannot ask questions of the specialist. The reports are also
costly and there are significant delays in obtaining them.

422 The issue was recently rasied under one of the causes of action in proceedings in the High Court
of New Zealand and is discussed in the following decisions, AA v Family Court at Auckland [2018]
NZHC 1638 and DN v Family Court at Auckland [2019] NZHC 2346 and DN v Family Court at
Auckland [2020] NZHC 210.
423 Care of Children Act 2004, s 134(5).
424 Care of Children Act 2004, s 134(5); and see this would be an example of the highly
individualised practice of lawyer for the child as in practice this is not a regular occurrence in the
jurisdiction the writer practices in.
425 Care of Children Act 2004, s 134(1).
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The additional considerations placed on the court with the new wording of s 133,
undoubtedly place a higher threshold for the requesting of psychologist reports.
Concern has been expressed the threshold will result in a reduction in the number
of reports being ordered.426 The reality in practice is that there are considerable
delays in obtaining of specialist reports. There is also the statutory obligation of
decisions makers, under s 4(2) of the COCA, to ensure decisions affecting the child
are made and implemented within a time frame appropriate to the child’s sense of
time when considering the welfare and best interest of a child. When these factors
are combined with the higher threshold now required to request a report, the
logical conclusion is that the number of psychologist reports being sought was
likely to reduce. This has been confirmed and statistics show the number of
reports has steadily decreased every year since introduction of the reforms.427
(e)

Cost contribution orders

The 2014 reforms also saw the introduction of cost contribution orders within the
in-court system. Section 135A was introduced into the Care of Children Act 2004
making it mandatory for the court to make an order to reimburse costs of the
appointment of lawyer for the child and to consider an order in all cases where a s
133 report is commissioned.428 Previously, these costs were payable out of public
money allocated by Government for this purpose.429
The prescribed portion of costs to be repaid is two-thirds, normally payable in
equal shares by each party.430 There is discretion for the court to vary the amount
payable by a party if repayment of the prescribed portion is held to be
inappropriate.431 In determining what might be ‘inappropriate’, the court must
look at the circumstances of the case and the conduct of the parties.432
Alan Goodwin, above n 392, at 47.
Number of service provisions for appointment of a s 133 report writer for the 2012/13 to
2018/19 financial years (obtained under Official Information Act 1982 request to the Official
Correspondent, Courts and Tribunals Regional Service Delivery Group, Ministry of Justice).
428 Care of Children Act 2004, s 135A.
429 Mary O’Dwyer, above n 396, at 45.
430 Care of Children Act 2004, s 135A(3).
431 Care of Children Act 2004, s 135A(4).
432 Care of Children Act 2004, s 135A(4).
426
427
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O’Dwyer describes the move to make the parties liable to cover the costs of these
services as “a deliberate legislative move to address fiscal constraints within the
family justice system”.433
(f)

Judicial interviews

The judicial interview is the only available pathway for children seeking to
participate directly in the New Zealand family justice system. The judicial
interview is a long-standing practice but also a fettered opportunity. Lawyer for
the child largely controls access to the interview with the best practice guidelines
stating the lawyer is to advise the court if they consider it appropriate for the child
to meet the judge.434 Despite this, judicial interviews occur reasonably frequently
and are a widely accepted practice.435
In conducting the interview, guidelines have been drafted for the judiciary,
designed to serve as a guide for engaging with children.436 If the judge elects to not
meet the child, it is recommended their reasons be noted in the judgment.437
The guidelines are silent on the purpose of the interview, but it has been noted as
varying dependent on the age and circumstances of the child.438 Matters typically
covered in the meeting are information about the proceedings and process of
decision-making, whilst removing the burden of responsibility, explaining the
scope of confidentiality, and offering to show the child the courtroom.439 The child
may be asked for their views and asking the child’s views specifically on the

Care of Children Act 2004, s 135A(4).
See Generally, Family Law Section New Zealand Law Society “Lawyer for the child-Best Practice
Guidelines” (National Guidelines April 2015) above n 6.
435 Michelle Fernando “How Can we Best Listen to Children in Family Law Proceedings?” (2013)
21(3) New Zealand Law Review 387 at 387; and Pauline Tapp, above n 399, at 64.
436 Aisling Parkes “Implementation of Article 12 in Family Law Proceedings in Ireland and New
Zealand: Lessons Learned and Messages Going Forward” in Tali Gal and Benedetta Faedi Duramy
(eds) International Perspectives and Empirical Findings on Child Participation From Social Exclusion
to Child-Inclusive Policies (Oxford University Press, Oxford, 2015) 111 at 116; and PF Boshier
“Judge’s Guidelines –Decisions with Children” (Guidelines New Zealand Family Court, 2007).
437 PF Boshier, above n 436, at 1; and Aisling Parkes, above n 436, at 116.
438 Pauline Tapp, above n 405, at 68.
439 At 68.
433
434
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desired outcome of the proceedings appears to be largely restricted to older
children.440
The individual judge can decide if the meeting will be recorded, and how the
record will be conveyed to the parties.441 Generally, information is shared and a
record of the meeting provided to the parties.442 If shared, the parties can respond
to the content of the interview by way of oral evidence or submissions.443 The
meeting details can be held confidential if considered to be in the child’s best
interests, the welfare of the child outweighing the requirements of natural
justice.444
The practice of when a judicial interview is conducted in New Zealand varies. Most
often the meeting is held immediately prior to a settlement conference or hearing
or may be conducted during a hearing itself. They take place in judicial chambers,
often with lawyer for the child present along with anyone else the judge deems
appropriate. 445
D.

The Out-of-court System and Children’s Participation

Under the reforms the most dramatic change for children’s participation rights
arises from the enactment of the FDR Act. Section 11 sets out the duty of the
mediator to assist parties to reach an agreement on the resolution of matters that
best serves the welfare and best interest of all children involved in the dispute.446
The Act is silent on the matter of the participatory role of children in the mediation
process. The result is that the role of children in mediation and the role that
children’s views might play are left to the contract that is agreed upon by the
parties to the mediation and the mediator. This enables adults to entirely exclude

At 68.
PF Boshier, above n 436, at 1.
442 John Caldwell “Common Law Judges and Judicial Interviewing” (2011) 23(1) Child and Family
Law Quarterly 41 at 52.
443 PF Boshier, above n 436, at 2.
444 Pauline Tapp, above n 405, at 68; and PF Boshier, above n 436, at 2.
445 Pauline Tapp, above n 405, at 63-68.
446 Family Disputes Resolution Act 2014, s 11.
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children from the start of the dispute until the making of a parenting or
guardianship agreement or an order by consent in the Family Court.
There is nothing in the Act to prevent mediators from including children in the
mediation process if the parties and the children themselves agree. There is a
range of options for how the mediator could ascertain and include children’s views
in the mediation. The mediator could include children in the mediation directly, in
all or parts of the mediation, they could consult the children prior to the mediation
and present the children’s views themselves, they could consult children after the
mediation but before any agreement is finalised or the children’s views could be
presented by an independent third party. All of these options and variations of
these themes of participation capture the essence of children’s participation rights
but at varying levels of recognisance. All of these options also provide participation
in an adult centric manner at the discretion of the parties involved.
The lack of a statutory right to participate in proceedings under the Act is a serious
blow to children’s participation rights and a serious breach of our international
obligations under the UNCRC.
E.

The Shift towards Child Inclusive Mediation in 2017

In December 2016 the MOJ implemented a new FDR service model with increased
hours. This included child participation as an essential area of practice requiring
implementation,447 with greater opportunities for children to participate within
future FDR processes. At this time there was no legislative or policy directive
around child-inclusion or even a set of national guidelines. Each of the FDR
suppliers was therefore responsible for developing their own child inclusive

447 Nicola Taylor, above n 2, at 663; and Ministry of Justice “Family Dispute Resolution - Operating
Guidelines” (Guidelines) 1 July 2018 at 13. The new service model also increased the flexibility of
the FDR processes in place since 231 March 2014 and identified child participation and cultural
competency as new area of practice, that were considered critical to implement.

93

practice, guidelines and training of their contracted mediators and child
consultants.448
The suppliers all implemented slightly different child inclusive services, the
participation practices across suppliers vary significantly with no uniformity in
how children are to be involved. Some children meet with the mediator who then
conveys the child’s views to the parents in a joint mediation session, while other
children see an external child consultant who passes the child’s view onto the
mediator.449
There is also no consistency with training requirements for professionals meeting
children, the scope of confidentiality for children, or parental consent
requirements.450
Despite the failure to include participatory rights for children in the FDR
legislation, five years post-reform, child participation is now heralded as a critical
component of family mediation. What remains outstanding is consensus on the age
of children who should be met, who should meet with the child, the purpose of the
meeting, the role of the child consultant, the ambit of confidentiality for children,
how the views of the child should be conveyed to parents and incorporated into
the mediation session(s), and whether or not the child should attend at least part
of the mediation session with their parents.
5.

Further Review of the Family Justice System: 2018 to 2019

In August 2018 the Minister of Justice, the Honourable Andrew Little, announced
the establishment of an Independent Panel to review the 2014 family justice
reforms.

See generally Nicola Taylor, above n 2, at 663, There are three main suppliers of FDR services in
New Zealand: Fairway Resolution Limited, Presbyterian Support/Family Works and the FDR
Centre.
449 Nicola Taylor, above n 2, at 663.
450 La-Verne King et al., above n 7, at 34.
448
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While the reforms had aimed to reduce the stress on families and children caused
by conflict, delays and the expense that court proceedings can cause, there had
been significant criticism of them. A key objective of the reforms was to provide a
modern and accessible family justice system that was efficient, accessible,
responsive to children and vulnerable people and where possible, and appropriate,
encouraged individual responsibility. 451 However, four years post reform
significant concerns were raised about the way the family justice system was
working.452 Issues prompting the review included the complex nature of court
processes, delays, lack of support for people to resolve disputes in the out-of-court
system and the needs of children being overlooked by the parties to proceedings
and the court as a result of the processes in place.453
The Panel examined the effectiveness of both the out-of-court and in-court services
post reforms, the roles of professionals and whether the system is upholding
outcomes that are in the welfare and best interests of children and particularly of
Tamariki Māori.454
Following extensive consultation, the Independent Panel’s report to the Minister of
Justice was released in June 2019. It made sweeping recommendations for changes
to strengthen and connect the family justice system; those pertaining to children’s
participation are now addressed.
The Independent Panel acknowledged child participation as “a developing area”.455
The recent introduction of child-inclusive processes in the out-of-court system was
recognised, but described as being developed and implemented in an ad-hoc
manner with concern expressed for the lack of national guidelines for child451 MM

Gollop, NJ Taylor, C Cameron and N Liebergreen Parenting Arrangements after Separation
Study: Evaluating the 2014 family law reforms -Parents’ and Caregivers’ perspectives (Children’s
Issues Centre, Faculty of Law, University of Otago, Research Report for NZ law Foundation, October
2019) ) at 2.
452 The Secretariat to the Independent Panel Overview of the 2014 Family Justice Reforms (Ministry
of Justice, Background Paper, 2018) at 2.
453 At 5
454 Ministry of Justice “Terms of Reference for the Rewrite of the 2014 Family Justice System
Reforms” (2018) at 1.
455 La-Verne King et al., above n 7, at 34.
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inclusion. 456 They recommended, as a priority, an immediate stocktake of
appropriate child-inclusion models including for FDR.457
They also noted the lack of an express right of the child to participate in the COCA
and the FDR Act 2014.458 They recommended both Acts were amended and
children’s participation made a guiding principle.459 This would bring the Acts
more in line with s 5(1)(a) of the Oranga Tamariki Act 1989, where a guiding
principle to be applied when exercising duties under the Act includes the duty to
assist and encourage children to participate and express their views and to ensure
those views are taken into account.460 The Independent Panel recommended
introducing a statutory duty for lawyer for the child to explain the nature of
proceedings to a child client, making the Act consistent with s 10(2) of the Oranga
Tamariki Act 1989.461
Not mentioned was s 10(2)(c) which includes a duty to explain the effects of any
order to the child. Further, s 11(2) creates a duty to support the child in their
participation, explain the options available to the decision-maker, how these
options may affect the child, take the child’s views into account and for any written
decision to set out the child’s views and if they were not followed to include the
reasons for not doing so as well as explaining the decision, reasons for it and how
it will affect the child. These are elements that contribute to children’s
participation being meaningful for them. Despite this, there was no
recommendation to adopt either section in the COCA.462

At 34.
At 35.
458 At 34.
459 At 35.
460 Oranga Tamariki Act 1989, s 5.
461 La-Verne King et al., above n 7, at 87.
462 Oranga Tamariki Act 1989, s 11(2)(aa-f).
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A further recommendation was to introduce a statutory obligation for parents to
consult with children on important matters affecting their lives, taking account of
the child’s age and maturity.463
The Independent Panel also expressed concern over the practice of lawyer for the
child. They found parties and children had a general lack of understanding of the
role, there was inconsistent practices between lawyers and they lacked adequate
knowledge and skill to advocate for children.464 Recommendations were made for
the strengthening of professional development for and improving supervision
requirements of lawyer for the child.465 They also suggested appointment panels,
responsible for selection of lawyer for the child, should include a child
development specialist.466
With regard to system wide issues, the Independent Panel identified that the
family justice services, including existing child participation processes, are
monocultural and the way in which many family justice services operate fails to
align with tikanga Māori467 or Māori views of whānau.468 The case for recognition
of Te Ao Māori, in both policy and practice, was noted as being repeatedly made in
reports on the family justice sector dating back twenty plus years.469
Further concern was expressed over COCA’s failure to explicitly recognise Te Tiriti
o Waitangi.470 The FDR Act also fails to do so but, this was not mentioned in the
report. What was noted was the lack of the responsiveness to cultural diversity in

La-Verne King et al., above n 7, at 35.
At 88.
465 At 88.
466 At 87-88.
467 Tikanga refers to the Māori customs, traditional values, practices and behaviours, to act in
accordance with tikanga is to behave in a way that is culturally appropriate.
468 At 37.
469 At 33.
470 At 24. Te Tiriti o Waitangi/The Treaty of Waitangi is a formalised agreement between the
sovereigns of New Zealand and the British Crown signed in 1840. The Treaty places an obligation
on Government to respect the right of self-determination for Māori. In New Zealand the UNCRC
needs to be implemented in the context of Te Tiriti o Waitangi and part of respecting participation
rights of Māori children includes recognising children’s views must be considered within the
context of their whānau/family.
463
464
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FDR processes. The justice system’s failure to recognise Te Ao Māori or
incorporate Tikanga Māori in procedures or processes was highlighted471 with the
system described as “insufficiently responsive”472 to the cultural diversity of New
Zealand.
A recommendation was made to direct the MOJ to develop, resource and apply a
new strategic framework designed to improve family justice services for Māori . As
part of that framework it was noted that appointment of Māori lawyer for the child
for tamariki Māori should be phased in, a tikanga-based pilot introduced for the
Family Court and funding for culturally appropriate FDR processes addressed.473
To further support diversity in the family justice system the report recommended
amendment to s 136 of the COCA widening the scope of who can request a person
speak on a child’s cultural background to include lawyer for the child or the judge.
The need for education and guidance about s 136 for lawyers and the parties was
also identified as was the need for adequate funding to properly resource cultural
reports.474
Also recommended was the lowering of the threshold for obtaining a cultural
report about a child, pursuant to s 133(2) of the COCA.475 Presently a cultural
report about a child can only be obtained if the court is satisfied the information in
the report is essential for the proper disposition of the application, is the best
source of the information, any delay in obtaining the report will not unduly delay
proceedings and any delay will not have an unacceptable effect on the child.476
There is also a requirement under s 133(4) that the court must have regard to the
parties wishes about obtaining the report before deciding whether or not to obtain
a report under s 133 (2).

La-Verne King et al., above n 7, at 24.
At 24.
473 La-Verne King et al., above n 7, at 8
474 At 8.
475 At 8.
476 Care of Children Act 2004, s 133(3)(a)-(d).
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Although not mentioned in the report, the child’s views on obtaining a s 133 report
is another area for redress. Section 6 of the COCA provides that in all matters
affecting the child the child must be given reasonable opportunity to express their
views and those views must be taken into account. A cultural report obtained
under s 133 is a report “about the child”477 and therefore is clearly a report that
affects the child. To seek the child’s views on the report being obtained is to uphold
both the statutory requirements of s 6 of the COCA and the principles of Article 12
of the Convention.
The Independent Panel also noted a lack of systematic accommodation for disabled
people and a lack of available support to assist the disabled to effectively
participate in the justice system was identified.478
The government response to the Independent Panel’s report was expected in early
2020. On 15th May 2020 the Minister of Justice, the Honourable Andrew Little,
made one announcement on the reforms in a media release. The release
introduced the Family Court (Supporting Families in Court) Legislation Bill.479 The
Bill forms part of a $62 million package designed to improve access to legal
representation and legal aid for parties in the Family Court, establish better
information resources to help families navigate the justice system and increase
remuneration for lawyer for the child.480 The media release also made reference
to the next phase of the reform which would be “focussing on better protection of
children’s rights”.481

6.

Chapter Summary

This chapter has traced the genesis of children’s participation in the New Zealand
family justice system from the 19th century to contemporary times. Participation
477 Care

of Childen Act 2004, s 133(1).
At 25.
479 Andrew Little “$62 Million Package to Suppport Families through the Family Court” (Press
Release, 15 May 2020) at 1.
480 At 1.
481 At 2.
478
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has developed from a discretionary judicial practice to a ‘right based’ entitlement
prescribed by statute. 20th century New Zealand was at the forefront of the
movement worldwide encouraging growth in the opportunities for child
participation in private law proceedings. Innovative practices were introduced and
celebrated. New Zealand children in the family justice system arguably
experienced participation opportunities that were world leading. The chapter has
also traced the weakening of participation opportunities as a result of fiscal policy.
19th century New Zealand closely followed England in the development of
custody and guardianship laws. The welfare of the child principle was introduced
in New Zealand law in 1887 but was only one factor to be considered alongside the
conduct and wishes of the parents. The judicial practice of listening to the voice of
the child also traversed the oceans from England. The judicial interview created an
opportunity for children to directly participate in legal proceedings on an informal
basis. It also highlighted the early respect given to children’s views by the
judiciary.
The first quarter of the 20th century witnessed the promotion of the welfare of the
child principle in law to one of paramount consideration. The greatest movement
towards realising children’s participation rights came in the second half of the
century with the introduction of the role of counsel for the child. This was a
discretionary appointment, later strengthened following legislative reform,
thereby heralding a new era in children’s participation rights.
Public thinking about children also changed in the latter part of the 20th century
with a shift towards recognising children’s rights and acknowledging the children’s
participation. The UNCRC cemented the movement towards children’s rights when
it was adopted in 1989. Childhood Studies and Sociocultural Theory endorsed
children’s agency and the socially constructed nature of childhood. By the end of
the 20th century children’s participation in private law disputes concerning
guardianship, day-to-day care and contact was firmly entrenched, with New
Zealand showcasing progressive practice.
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At the start of the 21st century there were indications of a shift towards even
greater participation rights for children in the family justice context. This was
evident in the development of legislation providing for the inclusion of children in
both counselling and mediation processes. Yet, these proposed provisions failed to
reach their potential due to the lack of financial resources to implement them.
Further reform in 2014 resulted in the family justice system acquiring more
hallmarks of a user-pays system than previously. The effects of this fiscally driven
policy were really no different to what had happened to children’s participation
opportunities prior to the reforms. The in-court process weakened participation
opportunities by increasing the threshold required for appointment of lawyer for
the child and the out-of-court legislation was silent on children’s participation
entirely.
Considerable inconsistency is evident in this examination of children’s
participation rights in private law disputes throughout the periods reviewed. As in
England, children’s participation rights within the New Zealand family justice
system emerged from the historically entrenched practice of judicial interviews,
evolved and gained strength in in-court processes through the 20th century.
Support for greater participatory opportunities for children in the family justice
context has been waxing and waning for the last two decades. Participation
opportunities have been weakened by statute in recent years, directly correlating
with fiscally driven policy development in the family justice sector.
In 2016 there was a push from government to enhance children’s participation in
the out-of-court system, with a directive for FDR suppliers to develop child
inclusive processes in the out-of-court context.
Those processes had only just been implemented when the Independent Panel was
appointed by the government to review the 2014 family justice system reforms.
The Independent Panel subsequently expressed concern for the apparent ad hoc
manner in which FDR child participation processes had been developed and
implemented. The monocultural nature of the family justice system was identified
and the need for family justice services, which include child participation
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processes, to align with tikanga Māori recognised. The government response to the
recommendations for national guidelines on child participation processes and an
assessment of suitable participation models, for both the in-court and out-of-court
contexts, is pending.
The next chapter outlines and examines children’s participation rights across
legislation covering adoption, care and protection, youth justice, domestic violence,
medical consent and international child abduction cases in New Zealand. The
inconsistency in approach becomes even more apparent when these related areas
of law within the family justice system are examined.
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Chapter Four
Children’s Participation Opportunities in Other Areas of Family Law

1.

Introduction

Participation rights for children were not just limited to private law disputes but
were also created in legislation governing several other allied areas of New
Zealand’s family law during the 19th and 20th centuries. The modern notion of
ascertaining the child’s views as a mandatory requirement in private law disputes,
prescribed by statute, had initially emerged in New Zealand in the mid-20th
century. However, the late 19th century Adoption Act 1895 was our first piece of
family law legislation to provide children with an opportunity to participate.
As the 20th century commenced, adoption law reform soon began to dilute those
opportunities, just as private law legislation pertaining to care and contact
disputes began to strengthen children’s participation rights. Later in this century,
New Zealand would gain a reputation as a world leader with the development of
innovative participation opportunities in the care and protection and youth justice
fields.
Despite these gains, the family law policy developed across the 20th century would
prove to be significantly inconsistent with regard to children’s participation. The
relevant areas of family law and this inconsistency within and between them is
examined in this chapter. The 21st century, to date, has been a time of significant
family law reform yet it continues to highlight the absence of a coherent thematic
framework for the development of children’s participation rights in policy and
professional practice.
This chapter traces the development, and sometimes regression, of opportunities
for children’s participation in the laws of adoption, child protection, youth justice,
domestic violence, international child abduction, relationship property, child
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support and in the law relating to domestic/family proceedings and consent to
medical treatment by minors.
2.

Adoption Law

Adoption is not a modern concept; historical records of informal adoptions can be
traced to 15th century Rome.482 Adoption legislation is however a relatively
modern notion.
There was history of informal adoption across all social classes in England.483 In
the 19th century, organisations interested in children’s welfare began to push for
adoption legislation to be introduced.484 When proposed, adoption legislation
nevertheless became stalled due to issues of “illegitimacy, inheritance and
class”.485 There would be no legislative action until 1918.486
In the colonies, there were not the same reasons to delay progressive adoption
laws. There was rising concern for children’s welfare with indentured child
labour487 and also a belief that a child’s illicit origins could be overcome by their
placement in a proper spiritual setting.488 The United States of America led the
world by introducing adoption legislation. The Massachusetts Adoption Act 1851
(USA) is regarded as the first modern adoption law.489 Thirty years later New
Zealand followed suit.

Jamil S Zainaldin, above n 92, at 1045.
Jenny Keating A Child for Keeps: The History of Adoption in England 1918-45 (Palgrave MacMillan,
Hampshire, England 2009) at 39.
484 At 67.
485 Keith C Griffiths New Zealand Adoption: History and Practice: Social and Legal 1840-1996:
Process and practice, special issues, records and access, Māori adoption, statutes and rules,
bibliography, case law indexes (Wellington, 1997) at 3; and see generally Jamil S Zainaldin, above n
92, at 1045, Adoption was also viewed as a threat to security of titled land, the ownership of which
was traced through ancestry, violating almost every rule of inheritance and against the Christian
institution of marriage.
486 Jenny Keating, above n 483, at 39 and 87.
487 Keith C Griffiths, above n 485, at 3.
488 At 3.
489 David Ray Papke “Pondering Past Purposes: A Critical History of American Adoption Law”
(1999-2002) 102 West Virginia Law Review 459 at 462; and Jamil S Zainaldin, above n 92, at 1042.
482
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3.

Adoption Law in New Zealand

The New Zealand Premier, George Waterhouse, introduced the Adoption of
Children Bill as a Private Member’s Bill to strong opposition from both sides of the
House.490 The Bill, introduced in 1881, was primarily based on the American and
German adoption laws.491
There were two main objections to the Bill.492 The first was based on moralist
grounds: by legitimising the illegitimate child social irresponsibility would be
encouraged and social offenders would be “able to avoid the consequences of their
misdeeds”.493 The second objection concerned the possibility that adoption might
be used to obtain children for immoral purposes or to provide cheap slave
labour. 494 Interestingly, the Honourable Mr Scotland

(Taranaki) expressed

concern that passing the Bill meant determining the future for children unable to
speak for themselves. 495
Despite the opposition, New Zealand became the first Commonwealth country to
pass adoption law with the Adoption Act 1881.496 Under the Act, children under 12
years of age could be adopted, married applicants had to be at least 18 years older
than the adoptee, single applicants had to be the same sex as the adoptee or at
least 40 years older and consent of the birth parents was required, unless the child
was deserted.497 In 1895, an amendment to the Act resulted in a significantly
changed legal status for children in the adoption process.

490 Anne Else “The Perfect Solution: Adoption Law and Practice in New Zealand” (1987) 15
International Journal of the Sociology of Law 237 at 240.
491 Keith C Griffiths, above n 485, at 3.
492 (22 July 1881) 40 NZPD 7.
493 Keith C Griffiths, above n 485, at 5.
494 (22 July 1881) 40 NZPD 7.
495 (22 July 1881) 40 NZPD 7.
496 Sandra Porteous “Children and Consent to Adoptions” (2006) 5 New Zealand Family Law Journal
105 at 105.
497 Keith C Griffiths, above n 485, at 5.
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A.

Consent of the Adoptee

The Adoption Act 1895 extended the age limit of adoption from 12 to 15 years but,
more importantly, required consent to the adoption by adoptees over 12 years of
age.498 Little is known about the reason for introducing the consent requirement in
the Act.499 Consent was not included in the original draft of the 1895 amendment
and concern was raised over this omission at the second reading.500
In requiring the consent of the adoptee, the Act strengthened the legal status of
children in adoption proceedings. The consent requirement would remain in place,
unfettered, for the next 47 years. 501
B.

Adoptee’s Consent becomes Discretionary

The Statutes Amendment Bill 1942 proposed that the court should have the power
to dispense with the adoptee’s consent.502 Strong protests were made in response
to this proposal503 with the reason for the suggested amendment unclear.504
In support of consent being subject to the court’s discretion, it was argued that
court concealment of adoption proceedings was sometimes appropriate, affording
children protection from the harm that disclosure of their illegitimacy might
bring.505

Adoption Act 1895, s 5(4).
See Generally (22 July 1881) NZPD 40, Parliamentary debate records show the Adoption of
Children Bill passing its first reading with no debate recorded on the issue of adoptees consent and
there are no historical writings in New Zealand on why the consent requirement was introduced.
500 See generally, (20 June to 17 July 1895) 87 NZPD 217, As the Amendment Bill was read a second
time it was once again the Honourable Mr Scotland who raised concern for the effects of the
legislation on children’s welfare and in particular for older children. He expressed his surprise that
there was no provision made for ascertaining the views of Adoptees in the Bill.
501 Infants Act 1908, s 18(d); and see generally, The Infants Act 1908, it consolidated a number of
enactments concerning children and covered guardianship and custody, adoption of children,
protection of children, infants’ homes and contracts and wills of infants.
502 Keith C Griffiths, above n 485, at 96.
503 (21 October 1942) 261 NZPD 856.
504 Parliamentary debate and committee records examined offer little insight and show no debate
into the motivation for the removal of the discretionary consent and introduction of the wishes.
505 (21 October 1942) 261 NZPD, above n 503, at (850-855); and see generally (21 October 1942)
850 NZPD at 855, which noted The Honourable Mr Wilson as stating: A boy about to be adopted,
may have lived with the particular people all his life and looked upon them as his parents. … one of
the people adopting him may be his real father or his real mother … and it is not in the best interest
of the child that he should be told that or be asked to consent to the adoption.
498
499
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In 1942, the provision relating to the adoptee’s consent was made discretionary.506
Once established, courts frequently received applications for the exercise of the
discretion.507 This was most often sought in situations where the adoptee was
either unaware of their illegitimacy or the adopting parents were not his or her
natural parents.508
The legal status of children in adoption proceedings had been weakened together
with their participation opportunities. Within 13 years, adoptees’ consent would
be removed altogether.
C.

Children’s Wishes and the Adoption Act 1955

When the Adoption Act 1955 was introduced two significant changes directly
affected children’s participation rights. The Act extended the definition of ‘child’ to
include anyone under the age of 20 years.509 The consent provision was removed
in the Act and replaced with s 11, a consultative clause.
Section 11(b) read;
… before making any interim or adoption order in respect of any child, the
Court shall be satisfied… (b) That the welfare and interests of the child
will be promoted by the adoption, due consideration being for this
purpose given to the wishes of the child, having regard to the age and
understanding of the child.510
This was the first legislation in New Zealand to prescribe the ascertainment and
consideration of the wishes of the child.

Statue Amendment Act 1942, s 15; see the section amended s 18 of the principal Act, namely the
Infants Act 1908.
507 W R Birks The Legal Relationship of Parent and Child (Legal Publications Limited, Wellington,
1952) at 261.
508 At 261.
509 Adoption Act 1955, s 2.
510 Adoption Act, s 11(b).
506
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Only conjectural conclusions can be drawn from available sources as to why the
phrase ‘wishes of the child’ replaced the previous consent provisions. Campbell
makes two observations on this change.511 Firstly, the section closely follows s
5(1)(b) of the Adoption Act 1950 (Eng).512 Secondly, it was thought at the time that
it was not always in the child’s interests to know of the adoption, especially if they
regarded the adopted parents as their natural parents.513
D.

Eliciting the Wishes of the Child

Despite the provision of s 11(b) of the 1955 Act, no formal mechanisms were
implemented to elicit the wishes of the child, and this remains true today. Three
pathways are used to elicit the child’s wishes: a social worker’s report,
appointment of counsel to assist, and a judicial interview with the child.
In most cases the only documented information recording the child’s wishes will
emerge in the social worker’s report.514 There is no prescribed form for the reports
and no statutory requirement for social workers to either interview a child or
record their wishes, although this is acknowledged as common practice.515
Under the court’s inherent jurisdiction, counsel to assist may be appointed, to meet
the child and ascertain their wishes.516 When an application is defended, complex
or opposed by the social worker, appointing counsel to assist is common
practice.517 Their role is a limited one. They are not normally an evidence gatherer
and cannot be cross-examined on any evidence given to the court.518

I D Campbell The Law of Adoption in New Zealand (2nd ed, Butterworth and Co (Australia) Ltd,
Wellington, 1957) at 24.
512 Adoption Act 1950(UK); see generally I D Campbell, above n 511, at 24, the first English
legislation on adoption was introduced in 1926 and included the requirement to ascertain the
wishes of the child in s 3(b) of the Adoption Act 1950 (UK).
513 I D Campbell, above n 511, at 25.
514 Sandra Porteous, above n 496, at 107. See generally, the social workers report is required to be
furnished under s 10 of the Adoption Act 1955.
515 Sandra Porteous, above n 496, at 107.
516 At 107.
517 At 108.
518 At 108.
511

108

Judicial interviews provide the most direct way for ascertaining the wishes of the
child.519 The power to conduct the interview falls within the inherent jurisdiction
of the court and is conducted at the discretion of the judge .520
E.

Summary of New Zealand Adoption Law

The Adoption Act 1955 has remained in place, unamended, since it took effect. The
deficiencies associated with the lack of formal mechanisms for ascertaining the
child’s wishes, continue. For the past thirty years successive governments have
promised adoption law reform, but this has not occurred.521 The Act does include
some progressive elements for children’s participation, particularly around the
ascertainment of their wishes, but lacks any formal framework for this to be
undertaken. Historically, adoption law was much stronger on children’s
participation as the adoptee’s consent was required. However, children’s
participation opportunities were eroded when an adoptee’s statutory right to
consent was weakened by court discretion, and later removed entirely.
In stark contrast to adoption law, children’s participation rights have gained in
strength in the care and protection and youth justice laws of New Zealand.
4.

Children, Young Persons and Their Families Act 1989

The Children and Young Persons Act 1974 related to children and young persons
in need of care and protection or those who offended against the law. Calls for the
Act to be revised during the 1980s were described as being motivated by the
desire to keep legislation abreast of the social and demographic changes marking
society at the time.522 The Act was extensively criticised in many aspects.523 One
criticism regarded the large number of children being placed into state care.524

At 108.
At 108.
521 Keith C Griffiths, above n 485, at 18.
522 David Swain, “Family Group Conferences in Child Care and Protection and in Youth Justice in
Aotearoa/New Zealand” (1995) 9 International Journal of Law and Family 155 at 159.
523 At 155.
524 Guy Burns and Frank Fruchtel “Family Group Conference: A Bridge Between Lifeworld and
System” (2014) 44 British Journal of Social Work 1147 at 1154.
519
520
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Furthermore, Māori families were being denied “their own ways of problem
solving and decision-making”.525
A lengthy consultation process was instigated, and a Ministerial Advisory
Committee on a Māori perspective established, to report on aspects of the
Department of Social Welfare, the department responsible for the Act, which were
detrimental to Māori.526
Puao-Te-Ata-Tu (Day Break), the report of the advisory group, was released in
1988. It found a disproportionate number of Māori children placed in state care for
minor offences as a result of culture of racism within the Department.527 The
report also identified a “profound misunderstanding or ignorance of the place of
the child in Māori society and its relationship with whānau, hapū and iwi
structures”.528
Key recommendations in the report included: a review of the Children Young
Persons and Their Families Act 1974, for Government to endorse an objective to
counteract all forms of cultural racism in New Zealand and to incorporate in all
policy, the values, culture and beliefs of Māori people.529
Parts of the report influenced policy development and in November 1989 the
Children, Young Persons and Their Families Act 1989 came into force repealing the
former 1974 Act.
Under the 1989 Act, family empowerment and promotion of the well-being of
children and their families were key principles.530 The Act recognised that the
needs of abused and neglected children differ from those who have offended
525 At

1147.
Keddell ”Cultural Identity and the Children Young Persons and their Families Act 1989:
Ideology, Policy and Practice” (2007) 32 Social Policy Journal of New Zealand 49 at 50.
527 Ministerial Advisory Committee The Report of the Ministerial Advisory Committee on a Māori
Perspective for the Department of Social Welfare Puao-Te-Ata-Tu (daybreak) (1988) at 7.
528 At 7.
529 At 9.
530 Children Young Persons and Their Families Act 1989, s 5.
526 Emily
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against the law, whilst acknowledging the common dynamics and providing
similar means for attending to these problems.531 The strengthening of children’s
participation opportunities would be an incidental benefit from the Act coming
into force.
The Act was the first family and social policy statute to explicitly legislate for
cultural values and included a number of Māori concepts.532 The Puao-Te-Ata-Tu
report had recommended there be consultation with whānau/hapu and iwi on
placement of a child in State care and introduction of the principle that members of
the hapu should be permitted to speak for a child subject to proceedings under the
Act. The Act provided for whānau, hapu and iwi, to have preference over others to
care for a child removed from its whānau, recognising the importance of
maintenance of cultural identity for children.533
The Act also expanded opportunities for children to participate directly in
proceedings in both the care and protection and youth justice systems. One
particularly innovative method of participation for children came with the
development of the Family Group Conference (FGC). The FGC was recognised
internationally as being uniquely child-focused in approach.534
The FGC model was broadly based on the Māori and Polynesian idea of the
extended family and understanding that problem solving lay not just with an
individual, but with the wider family.535 Placing the FGC centrally in the Act
represented the increased recognition of Māori and Polynesian practices in law
and social policy.536

David Swain, above n 522, at 160.
David Swain, above n 522, at 158.
533 Emily Keddell, above n 526, at 50.
534 Samuel Henry et al., above n 9, at 1.
535 At 157.
536 At 157.
531
532
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A.

The FGC Model

With the introduction of the FGC, decision-making about children in need of care
and protection and youth offenders shifted away from the courtroom and decisionmaking by professionals into the realm of the FGC.537
While an individualised process, all FGCs have a common structure and follow the
same rules/procedures.538 Those able to attend the FGC are the child or young
person, their parents, caregivers, guardians, whānau and support people; the
informant, the victim or a representative of the victim, their family and support
people.539 The FGC is run differently for care and protection and youth justice
proceedings
B.

FGCs in Care and Protection Proceedings

Each FGC starts with an information phase. The family is advised of the details of
the investigation and why it is considered the child is in need of care and
protection.540 Professionals then provide relevant information to the family to
assist them with making informed decisions and plans for the child.541 The family
then privately discusses the situation, available options, and possible solutions
before coming up with a plan.542
A care and protection service coordinator is involved in the final phase and
endorses the plan, providing it meets the care and protection needs identified in
the earlier phase.543
The 1989 Act established the child’s participation at the FGC as a right, but this is a
qualified right.544 The child can be excluded from the FGC if the care and protection

At 155.
Samuel Henry et al., above n 9, at 25.
539 Children Young Persons and Their Families Act 1989, s 22.
540 Children Young Persons and Their Families Act 1989, s 14.
541 Guy Burns and Frank Fruchtel, above n 524, at 1155.
542 At 1155-1156.
543 At 1156.
537
538
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coordinator is of the opinion that attendance would not be in the child’s interests
or if they believe, by reason of the child’s age and maturity, that the child would be
unable to understand the proceedings.545
C.

FGCs in Youth Justice Proceedings

The youth justice FGC deals with offenders aged under 18 years.546 Proceedings in
the Youth Court are unable to be commenced unless a youth justice coordinator is
consulted, and an FGC held.547
About half of all young people involved in a youth justice FGC are Māori.548 For this
reason, Māori principles and procedures were included in the design of the youth
justice FGC.549 Another key concept is the responsibility for offending does not
simply lie with the individual, but with the young person’s family or whānau, as
does reparation.550 While Māori culture has strongly influenced the development
and processes of the FGC, it is designed to be culturally responsive and to work for
families from any culture.551
The broad purpose of the youth justice FGC is to involve the young person, their
whānau and the victim in the decision-making processes.552 The primary goal is to
agree on an outcome that can be recommended to the judge when the case returns
to the Youth Court.553

Children Young Persons and Their Families Act 1989, s 22.
Children Young Persons and Their Families Act 1989, s 22(1)(a)(i) and (ii).
546 Oranga Tamariki Act 1989, s 2.
547 Children Young Persons and Their Families Act 1989, s 245; and see an exception applies when a
young person is arrested, and in this case, the young person is brought before the court to consider
their custody, pending a hearing. In all cases an FGC must take place where a charge is proved,
before the court can make a decision, Children Young Persons and Their Families Act 1989, s 248.
548 Carolyn Henwood and Stephen Stratford New Zealand’s Gift to the World: The Youth Justice
Family Group Conference (Printlink Ltd, Wellington, 2014) at 16.
549 Samuel Henry et al., above n 9, at 16.
550 At 16.
551 At 16-17.
552 At 26.
553 At 26.
544
545
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If the child or young person is unable to attend the FGC, they have the right to have
their views ascertained by a youth justice coordinator,554 who then acts as a
facilitator at the FGC. Participation is a right of the young person, even if in
custody, although they can choose not to attend.555
D.

Children’s Attendance at FGCs

The right of children to participate in FGCs is heavily fettered by the discretionary
power of the coordinator to determine if an FGC should be held in youth justice
cases and whether a child should participate, in care and protection cases.
In 2017 a review, to examine the quality of preparation for and experiences of
children who participated in FGCs, was undertaken.556 The review focused on the
preparation phase of the FGC known as hui a whānau. The review found it was the
norm across most sites to not include children in hui a whānau.557 The desire of
social workers to protect children from harm was the reason usually cited for noninclusion.558 The review did not examine levels of children’s participation during
the facilitation phase of the FGC. 559 The reality is the number of children
participating in FGCs is unknown due to the lack of measuring by the Ministry
responsible for the department.
The report held there were insufficient financial and personnel resources to enable
consistent preparation of children for FGCs and a lack of attention given to
children’s understanding of the process.560 Across the sites children expressed

554 Children Young Persons and Their Families Act 1989, ss 22, 251(1)(a), 252 (right to attend an
FGC even if in custody), 254.
555 Children Young Persons and Their Families Act 1989, ss 251, 252.
556 Office of the Children’s Commissioner Fulfilling the vision: Improving Family Group Conference
Preparation and Participation 2017 at 7. In total 6 sites were visited they involved a mix of care and
protection and youth justice sites. One of the purposes of the review was to examine the impact of
preparation on the engagement of children in FGCs and on the subsequent quality of decisionmaking and FGC plans.
557 Office of the Children’s Commissioner, above n 556, at 24.
558 At 24.
559 At 6; and see upon enquiry it has been established the Ministry responsible for governing the
Act, the Ministry of Social Development, does not record the numbers of children who participate
directly in either the preparation phase or during FGCs.
560 Office of the Children’s Commissioner, above n 556 at 9.
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confusion about the different roles of the adult participants and the pre FGC phases
and the FGC itself.561 There was also no regular system for collecting feedback
from children of their experience of the FGC or on the plan that eventuated from
the FGC.562
Touted as a world leading initiative promoting children’s participation, the
findings of the review show the participation rights of children in FGCs are being
subjugated by adult centrism.
E.

Further Participation Opportunities in the CYPTF Act 1989

An overarching principle was created in the Act allowing for the direct and indirect
participation of children in proceedings. This principle stipulates that, in making
decisions affecting the child, consideration must be given to the wishes of the child
having regard to the child’s age, maturity and culture.563 The Act introduced a duty
on the court and any lawyer representing a child to encourage and assist the child
to participate in the proceedings, where necessary and appropriate, to the degree
appropriate to the child’s age and level of maturity. 564 A further principle
stipulated that proceedings of any type must be explained to a child in a manner
and language the child understands, including explaining the right to
representation and an explanation of any orders made, provisions for variations
and rights of appeal.565
The mechanism for eliciting the views of the child, in care and protection
proceedings, was provided in s 159 of the Act.566 This section prescribed the
mandatory appointment of a lawyer to represent children in proceedings under
Part 2 of the Act.

At 9.
Office of the Children’s Commissioner, above n 556, at 12.
563 Children Young Persons and Their Families Act 1989, s 5(d).
564 Children Young Persons and Their Families Act 1989, s 11.
565 Children Young Persons and Their Families Act 1989 s 10.
566 Children Young Person and Their Families Act 1989, s 159.
561
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Further participation rights within the Act include the right of the child:
•

to attend the hearing of care and protection proceedings in the Family
Court;567

•

to request and attend a mediation conference;568

•

agreements for extended care of children cannot be made without the
consent of a child aged over 12 years;569

•

to receive a copy of an application for care and protection, if aged over 12
years;570

•

to request a cultural or community report when a declaration for care and
protection has been made;571 and

•

to appeal decisions of the Family Court to the High Court.572

Further participation opportunities within the youth justice system include the
right to appeal decisions of the Youth Court by making an appeal to the High Court
of New Zealand.573
F.

Commissioner for Children

The Act also made provision for the appointment of a Commissioner for
Children.574 This was a new role with the objective of monitoring, assessing and
reporting on services provided to children in state care. It involved wide ranging
functions from compliance to involvement in both research and policy related to
the well-being of children. The establishment of the Office of the Commissioner for
Children reflected the greater societal emphasis on children’s rights and
acknowledged the need for an independent advocate for children.

Children Young persons and Their Families Act 1989, s 166(1)(c).
Children Young Persons and Their Families Act 1989, s 170(b) and s 172(2)(a); and see these
provisions are used when an application was made for a declaration that a child is in need of care
and protection.
569 Children Young Persons and Their Families Act 1989, s 144.
570 Children Young Persons and Their Families Act 1989, s 153.
571 Children Young Persons and Their Families Act 1989, s 187.
572 Children Young Persons and Their Families Act 1989, s 341.
573 Children Young Persons and Their Families Act 1989, s 351.
574 Children Young Persons and Their Families Act 1989, s 410.
567
568
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The functions of the Office were broad ranging: investigating decision-making and
recommendations made with regard to the CYPTF Act, monitoring and assessing
the policies and practices of the Department of Social Welfare and encouraging
policies and services within the Department that promoted the welfare of children,
undertaking and promoting research as it related to the wellbeing of children,
increasing public awareness of and advocating for children’s rights.575
In 2003 a new statute renamed the role as the Children’s Commissioner and gave
the status of an independent crown entity.576 The Commissioner’s functions were
also extended by adding responsibility for raising awareness of the UNCRC and
enabling the Commissioner to report directly to the Prime Minister on matters
affecting children’s rights.577
The new social paradigm on the status of children, combined with the by now
embedded right to participate enshrined in the UNCRC, provided the foundation
for greater child participatory opportunities in the New Zealand family justice
system in the 21st century. This would lead to the biggest reforms witnessed in the
system to date.
G.

Review and Reform of the CYPTF Act

In 2011 a Green Paper on vulnerable children was published by the Ministry of
Social Development to kick start discussion about how the lives of vulnerable
children could be improved. 578 Predominant themes from submissions on the
paper included: the need for earlier intervention, concern over children’s needs
rating lower than those of the family, the need for legislation to place children at its
centre, the need for improved screening and monitoring of vulnerable children as

Office of the Children’s Commissioner, above n 556, at 19-20.
Children’s Commissioner Act 2003, s 12.
577 Children’s Commissioner Act 2003, s 12(1)(k).
578 The Green Paper for Vulnerable Children (Ministry of Social Development, Green Paper, July
2011).
575
576
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well as mandatory reporting and making child-centred practice changes to better
connect children to services .579
Those submissions contributed to the development of the White Paper for
vulnerable children published by the Ministry in October 2012. This paper set out
the Government’s plan for better outcomes for the most at risk children in our
country. 580
In response, the Government appointed an Expert Advisory Panel responsible for
conducting a review of the care and protection and youth justice system, informed
by the views of children and young people.581
Submissions received in the review included criticism of the system for ranking
the stability of family higher than the welfare and rights of children.582 It was
thought to require a more child-centred and rights-focused approach.583 From this
review the recommendation for a major overhaul of the care and protection
system and lesser reform of the youth justice system were made.584 The Panel
described the degree of the alterations required as “substantial”. 585
Commencing in 2014, the changes focused on expanding children’s participation
opportunities in care and protection proceedings. The Vulnerable Children Act
2014 was enacted. The broad objectives of the Act were to improve the well-being
of vulnerable children and to strengthen New Zealand’s child protection system.
579 The Green Paper for Vulnerable Children: Complete Summary of Submissions (Ministry of Social
Development, Paper, August 2012) at 10-18.
580 The White Paper for Vulnerable Children (Ministry of Social Development, Paper, October 2012).
The paper came in four parts. Volume one as referred to above, secondly the Children’s Action Plan
setting out actions and timeframes, thirdly volume three containing evidence and the detailed
rationale for the plan and fourthly the Summary of Submissions covering the nearly 10,000
submissions received under the Green Paper.
581 Ministry of Social Development, above n 579, at 8.
582 Ministry of Social Development, above n 580, at 11.
583 Nessa Lynch “Children’s Rights or Children’s Interests? Legislative and Policy Developments in
New Zealand” (paper presented at the World Conference on Children’s Rights, Dublin, Ireland
2017) at 8.
584 Ministry of Social Development Modernising Child, Youth and Family Expert Panel Final Report:
Investing in New Zealand’s Children and their Families (2016) at 206.
585 At 206.
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One of its provisions required measures be taken to increase children’s
participation in both decision-making about them and their contribution to
society.586
The new Ministry for Vulnerable Children – Oranga Tamariki587 was established on
1st April 2017. It has child-centred goals and is designed to put children’s safety
and well-being first, providing a single point of accountability for children and
improving pathways for children to raise concerns.588
A duty was placed on the Ministry’s Chief Executive to provide children with
opportunity and support to express their views. 589 This newly created
participation right is available to children subject to actions or receiving services
under Parts 2 to 7 of the Act.590 The opportunity must also be provided to express
views on both the operation and effectiveness of deliverables under the Act.591 The
purpose of this is to contribute to the continued improvement of the actions and
services provided under the Act through engagement with child participants.592
The pathway for this new participation opportunity was created when the
advocacy group VOYCE Whakarongo Mai (‘VOYCE’) was established and began
operating in April 2017.

Vulnerable Children’s Act 2014, s 6(e).
renamed Oranga Tamariki -Ministry for Children.
588 <www.beehive.govt.nz/release/new-ministry-vulnerable-children-oranga-tamariki-launched>.
589 The Children Young Persons and Their Families (Advocacy, Workforce and Age Settings)
Amendment Act 2016, s 6 amending s 7 (Duties of the Chief Executive) by inserting new s 7(2)(bb).
This Act came into force on 1st April 2017 and amended the Principal Act the Children, Young
Persons and Their Families Act 1989.
590 Children Young Persons and Their Families Act 1989, s 7(2(bb) as amended by the The Children
Young Persons and Their Families (Advocacy, Workforce and Age Settings) Amendment Act 2016, s
6.
591Children Young Persons and Their Families Act 1989, s 7(2)(bb)((i) and (ii).
592 Children Young Persons and Their Families Act 1989, s 7(2)(bb)(ii).
586

587 Later
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H.

VOYCE Whakarongo Mai

VOYCE is an independent connection and advocacy service run as a nongovernment charitable trust, aiming to promote the voice of the child at both a
systematic and individual level.593 Its core function is to connect children in care,
assisting them to build a “positive care identity”594 and influence the development
of services that will support children’s individual and collective rights.595 The
service is available for children aged between 0-25 years, in care or ‘careexperienced’, and ensures children in care have an independent person to speak
to.596
Children’s access to information about VOYCE, and to the service itself, can be
facilitated through multiple platforms including written material provided in a
welcome pack when a child enters care, connection events, social media using
Facebook and Instagram, a toll-free phone number and an interactive website.597
VOYCE introduced a new pathway for children’s participation. Its multiple
platforms reflect a modern approach to enabling participation and supports the
mandate to encourage and assist children to participate and express their views.
VOYCE exemplifies the improved legal status of children and the effect on
participation rights when a more child centred approach in legislation is provided
in the New Zealand family justice system.
I.

Oranga Tamariki Act 1989 (Children’s and Young People’s Wellbeing Act 1989)

In 2017 the principal Act was amended and renamed. On 14th July 2017 the
Children Young Persons and Their Families (Oranga Tamariki) Legislation Bill was

“VOYCE Whakarongo Mai Frequently Asked Questions” (22 March 2017) Voyce-Whakarongo
Mai <www.voyce.org.nz> at 3-7.
594 At 3.
595 At 3.
596 At 3-8.
597 At 5.
593

120

enacted and the Oranga Tamariki Act 1989 Children’s and Young People’s Wellbeing Act 1989 introduced (“Oranga Tamariki Act”).
The Oranga Tamariki Act introduced the general principle that the welfare and
interests of the child shall be of paramount consideration.598 The previous statute
(the CYPFT Act 1989) required the child’s welfare and interests to be a deciding
factor only where there was a conflict of principles or interests.599 Section 13(1) of
the 2017 amendments to the Act further reinforced this improved status. This
section detailed the principles to be followed in both care and protection
proceedings and appeals against decisions of the Family Court, confirming the
welfare and interests of the child as the paramount consideration.600 This brought
the principles of care and protection proceedings in line with the general
principles of the Act.
This change clearly enounced the child-centric shift in the legislation, made these
sections of the Act compliant with the principles of Article 3 of the UNCRC and
aligned them with the wording of the COCA.
Other changes designed to improve participation opportunities instead created
contradiction within the Act and inconsistencies between it, UNCRC and COCA.
J.

Children’s Participation under Oranga Tamariki Act 1989

Changes affecting children’s participation included the establishment of further
independent services to provide children with the opportunity and support to
express their views.601 There was also a stronger emphasis on children taking part
in decision-making, the duty to encourage and support participation was
broadened and mandatory consideration of the child’s views, introduced.602 All
other existing participation opportunities under the 1989 Act remained unaltered.

Oranga Tamariki Act 1989, s 6.
Children Young Persons and Their Families Act 1989, s 6.
600 Oranga Tamariki Act 1989, s 13(1).
601 Oranga Tamariki Act 1989, s 13(1).
602Oranga Tamariki Act 1989, s 13(1).
598
599
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The Ministry stated there would be opportunities for children to be involved at a
systematic level in the design of services, policies and procedures for further
independent services.603 The two independent services listed by the Ministry were
VOYCE and a free phone line to the Office of the Children’s Commissioner.604
New s 11 broadened the existing duty to encourage children to participate in
proceedings. Previously, the duty applied to the court and a lawyer representing
the child in proceedings.605 This was extended to any person exercising significant
decision-making powers under the Act.606 The section also extended the duty to a
wider range of proceedings and processes under the Act including proceedings in
the District Court, Family Court or Youth Court and higher Court of Appeal, in the
process of convening and proceedings of a FGC, in preparation or review of a plan
for a child and in taking any other action or making any other decision under the
Act that significantly affects the child.607
Further amendment to s 11 meant the views expressed by a child either directly,
or through a representative, must be taken into account in processes and
proceedings.608
K.

Restrained Right to Participate

Despite the strengthening of children’s participation rights in the semantics of the
2017 amendments, those rights remained fettered and the statute had internal
conflict that risked hindering children’s participation.
While the Act made it mandatory for any views the child expresses to be taken into
account in processes and proceedings, this was constrained by subsection 11(2)(a)
of the Act.609 This provides that those with a duty to encourage and assist
Oranga Tamariki Act 1989, s 13(1).
Oranga Tamariki Act 1989, s 13(1).
605 Oranga Tamariki Act 1989, s 11.
606 Oranga Tamariki Act 1989, s 11.
607 Oranga Tamariki Act 1989, s 11.
608 Oranga Tamariki Act 1989, s 11(2)(d).
609 Oranga Tamariki Act 1989, s 11(2)(d).
603
604
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participation can, at their discretion, either limit or totally deny participation.610
The discretion can be exercised if participation is held to be inappropriate based
on the content of the matter being heard or considered.611
There was also further restraint on children’s participation due to an existing
conflict within the Act between the wishes and views of the child.
L.

Wishes and Views of the Child

This conflict was evident in reading the guiding principles of the Act. Section 5
provided the general guiding principles that should be applied in the exercise of
powers under the Act.
Section 5(d) read: 612
The principle that consideration should be given to the wishes of the
child, so far as they can be reasonably ascertained, and those wishes
should be given such weight as appropriate having regard to the age,
maturity and culture of the child.
Section 13 of the Act then set out the principles to be considered under care and
protection proceedings.

Oranga Tamariki Act 1989, ss 11, 5.
Oranga Tamariki Act 1989, ss 11, 5.
612 Oranga Tamariki Act, s 5(d).
610
611
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Section 13(2) read:613
In determining the welfare and best interests of a child … the
court…must be guided by the principles that children and young
people must be protected from harm and have their rights upheld,
and also principles in section 5 as well as the following principles …
The following principles espoused in subsections section (2)(a) to (f) of s 13, were
silent on children’s views.
Despite this conflict between the child’s wishes and views, the duty to assist and
encourage participation and for consideration of any views expressed provided in
s 11, was not to be limited by s 5(d) of the Act.614 The duty to elicit and give
consideration to the child’s views prevailed, but it was the wishes of the child that
must be considered when determining welfare and interests.615
Arguably, the expanded participation opportunities intended by s 11 could be
prevented from coming to fruition due to ss 5 and 13. Views could be elicited and
considered, but ignored when final determination was required on welfare and
interests.616 Wishes were to be considered in this determination, but the weight
given to those wishes could also result in the child’s voice being discounted due to
either their age, deemed level of maturity or culture.617
M.

Amendment to the Oranga Tamariki Act 1989

On 1st July 2019 further amendments to the Act were made which purportedly
brought the “legislative framework closer to advancing children’s participation
rights”. 618

Oranga Tamariki Act, s 13(2).
Oranga Tamariki Act, s 11(6).
615 Oranga Tamariki Act, s 11, s 5 and s 13.
616 Oranga Tamariki Act, s 11(2)(a).
617 Oranga Tamariki Act, s 5.
618 The Children’s Convention Monitoring Group “Getting it Right: Are we Listening? Children’s
Participation Rights in Government Policy” (Report June 2019), at 16.
613
614
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Section 6, which introduced the general principle that the welfare of the child was
of paramount consideration, in 2017, was repealed.619 A new s 4A was introduced.
Section 4A reads (in part);
In all matters relating to the administration and application of this
Act ...the wellbeing and best interests of the child or young person
are the first and paramount consideration, having regard to the
principles set out in sections 5 and 13.
Section 5 of the Act, providing the general defining principles to be applied in
exercising powers under the Act, was replaced.620 The duty to encourage and
support children to participate and the mandatory requirement for their views to
be taken into account remained.621 The reference to wishes no longer appears in
the section. The requirement to listen to the child’s wishes was inconsistent with
the wording of UNCRC and COCA and the amendment resolves this.622 Also
removed were the references to age and maturity of the child. The Act’s failure to
take account of sociocultural considerations and that children’s competence is not
associated with age was resolved by this amendment.
New obligations were introduced to include the child’s views in any written
decisions and to provide reasons where the views were not followed.623 An
obligation to ensure the decision and its effect were explained to the child was also
introduced.624 A further requirement introduced, was for the court or person

619 Section 6 was repealed by s 12 of the Children, Young Persons and Their Families (Oranga
Tamariki) Legislation Act 2017 (2017 No 31).
620 Section 5 was replaced on 1st July 2019, by s 11 of the Children Young persons and Their
Families (Oranga Tamariki) legislation Act 2017 (2017 No 31).
621 Oranga Tamariki Act 1989, s 5(1)(a).
622 United Nations Convention on the Rights of the Child, above n 277, art 12; and Care of Children
Act 2004, s 6.
623 Oranga Tamariki Act 1989, s 11(2)(e).
624 Oranga Tamariki Act 1989, s 11(2)(f).
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exercising powers under the Act to respect the child’s rights including those set out
in UNCRC. 625
The specific incorporation of the UNCRC into the principles section of the Act was a
first for New Zealand family law policy. It was hoped this would lead to an
improved approach in how children’s rights were considered by the judicial
system and decision-makers themselves.626
Section 13 was amended and the principles under care and protection proceedings
brought in line with the new principles under s 5 of the Act.
While the amendments clearly indicate a shift towards a more child centric
approach in legislation, the restraint on children’s rights to participate in
proceedings or processes under the Act is unchanged with s 11(2)(a) remaining
extant. The discretion lies with any person specified in s 11(3) to determine if the
child’s participation is appropriate, in their view, having regard to the matter being
heard.627
The effect for children’s participation is, frontline staff can exclude children from
FGC’s, children can be excluded from participating when plans about their care are
being made or reviewed, lawyer for the child representing children can exclude the
child from participating as can a judge. This would be a direct breach of children’s
rights and creates a direct conflict with s 5(1)(b) and the statutory obligation to
respect and uphold children’s rights as set out in UNCRC when exercising powers
under the Act.
N.

Summary of Care and Protection and Youth Justice Laws

Reform of the CYPTF Act responded to criticism that it was not sufficiently childcentred nor focused enough on children’s rights.628
Oranga Tamariki Act 1989, s 5(1)(b).
The Children’s Convention Monitoring Group, above n 618, at 16.
627 Oranga Tamariki Act 1989, s 11(2).
628 Nessa Lynch, above n 583, at 2.
625
626
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The introduction of the Oranga Tamariki Act was intended to improve children’s
participation, imposing a new duty to encourage and assist children’s participation
and introducing a statutory requirement for those views to be considered.629
However, the Act included internal inconsistencies which threatened to restrain,
not enhance, children’s participation rights.
The principles introduced in the Act aimed at strengthening children’s
participation, were expanded upon in 2019. The requirements for written
decisions to include an explanation when a child’s views are not followed and
explaining to the child the reasons for the decision and how it will affect them, are
all elements that enhance children’s participation and contribute to participation
being meaningful for them.
However, the claim amendments provide for improved participation opportunities
for children and enhancement in the recognition of their rights risks being an
empty one. The ability to deny participation remains with s 11(2)(a) of the Act.
Despite introducing a mandatory requirement to respect and uphold children’s
rights under UNCRC, children’s participation rights under the Act remain a gift
from adults not an inherent right of the child.630
Examination of other relevant legislation in the family justice context further
highlights the lack of cohesion in enouncing children’s participation rights and the
lack of consistency in how children’s views are required to be considered, if at all. I
turn first to the Hague Convention on the Civil Aspects of International Child
Abduction 1980 (“the Hague Convention”).
5.

International Child Abduction 1991

The Hague Convention is a multilateral treaty that provides expeditious methods
for the return of children if they are abducted or retained across international

629
630

Oranga Tamariki Act 1989, s 11.
Oranga Tamariki Act 1989, s 11(2)(a).
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boundaries.631 The Convention provides for co-operation between its 98 signatory
States on the procedure to promptly return any child abducted from their state of
habitual residence in breach of rights of custody.632 The focus of proceedings is on
jurisdiction not the child’s welfare, as is the case in other family law matters. The
Convention has limited defences. One available defence applies when a child
objects to return and has reached an age and maturity at which it is considered
appropriate to take their views into account.633 This defence, known as the ‘child
objection clause’,634 helps to ensure a child’s individual interests are protected.
At first glance one could attribute the ‘child objection clause’ with leading the way
for participation rights developed in the UNCRC, the Convention predating the
UNCRC by nearly a decade.635 Yet the motivation behind Article 13(2) has been
attributed to pragmatism rather than recognition and promotion of children’s
participation rights.636
The Convention was implemented in New Zealand by the Guardianship
Amendment Act 1991 637 and incorporated a narrow window for children’s
participation rights to be taken into account in these private law proceedings.
Convention proceedings differ from others under the COCA. The proceedings are

Anastacia M Green “Seen but Not Heard?: Children’s Objections Under the Hague Convention on
International Child Abduction” (2005-2006) 13 University of Miami International Company and
Law Review 105 at 108.
632 At 107.
633 The child objection clause appears in the text of the Hague Convention as a separate
independent paragraph immediately after Article 13(1)(b) and is usually referred to as Article
13(2) of the Convention despite not being numbered.
634 Anastacia M Green, above n 631, at 109.
635 Rhona Schuz The Hague Child Abduction Convention: A Critical Analysis (Hart Publishing, Oxford
and Portland, Oregon 2013) at 317.
636 P Beaumont and P McElary The Hague Convention on International Child Abduction (Oxford
University Press, Oxford, 1999) at 177-178. The Convention applies to children up to sixteen years
of age. At the time of drafting there was argument from experts that the age limit should be
lowered. The forced repatriation of older children, being subjects of Convention proceedings, was
viewed as risking a detrimental effect on the public perception of the Convention. It was in an
attempt to offset these concerns that the child objection clause was drafted.
637 Guardianship Amendment Act 1991 (no 19). The Care of Children Act replaced the Guardianship
Act 1968 and now ss 94-124 of the Care of Children Act 2004 implement the Convention. The
Ministry of Justice continues to act as the Central Authority to respond to complaints of child
abduction to or from New Zealand together with international access disputes.
631
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summary in nature and are designed to return the child so the ‘welfare of the child
enquiry’ can occur in the child’s stated habitual residence.
Under the COCA, decision-makers are bound to take the views of the child into
account when reaching their decision.638 Yet, this obligation only applies to
proceedings involving guardianship, day to day care and contact, the
administration of property belonging to or held on trust for a child or the
application of the income of property of that kind.639 Convention proceedings do
not require such a duty given their summary nature.
The COCA further provides that the welfare and best interests of the child are the
paramount consideration.640 This provision does not limit subpart 4 of the Act,
which governs Convention proceedings.641 Indeed, the welfare of the child is “seen
as irrelevant in Convention proceedings”.642
If successfully used, the ‘child objection clause’ results in a child remaining in the
country to which they were abducted, avoiding their return to their habitual
residence.643 Judicial discretion prevails, enabling a decision to be made as to
whether or not a child should have their views considered by the court, even if the
child’s objection is made out.644
A.

Operation of the ‘Child Objection Clause’

When used the child objection clause gives effect to children’s participation rights.
However, empirical evidence indicates the clause is used sparingly and case law

Care of Children Act 2004, s 6.
Care of Children Act 2004, s 6.
640 Care of Children Act 2004, s 4.
641 Care of Children Act 2004, s 4(4)(a).
642 Rhona Schuz, above n 635, at 318.
643 At 109.
644 At 124.
638
639
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demonstrates a judicial tendency to construe the clause narrowly, restricting its
effect.645
In the 2015 Statistical Survey of Global Applications made under the Convention,
only 10 percent of judicial refusals were based solely on the child’s objections. 646
Where judicial refusals were based on multiple reasons the percentage of refusals,
where the child’s objections were one of the reasons, was 15 per cent.647 This was
down on the number in 2008 and in line with findings of 2003.648
In 2015, of 25 applications, 55 children were involved where the child objection
was the sole or partial reason for refusal.649 Of the ‘objecting children’, the average
age was 11 years.650
In turn, the judiciary in New Zealand has narrowly construed the clause. The Court
of Appeal has expressly preferred the approach known as the Balcome or ‘shades
of grey approach’.651 It provides, where a child objects to return and is of an age
and maturity where it is appropriate to give weight to his/her views, this should be
balanced against the objectives of the Convention.652 Return of an objecting child,
of age and maturity, can take place on the basis that the weight to be given to a
child’s views should not override the policy of the Convention, to favour return. 653

N Lowe A Statistical Analysis of Applications Made in 2015 Under the Hague Convention of 25
October 1980 on the Civil Aspects of International Child Abduction- Global Report- Provisional Edition,
(Preliminary document No 11A) at 15.
646 At 15.
647 At 16.
648 Judicial refusals based on combined reasons (sole and multiple) in applications in 2015 were
15% compared to 22% in 2008, 18% in 2003 and 21% in 1999. There has been an increase in the
number of applications refused on the basis the child was found to not be a habitual resident in the
Requesting State ( 17% in 1999, 19% in 2003, 20% in 2008 and 25% in 2015) and Article 13(1)(b)
the second ranked reason, the grave risk exception, has remained more or less constant (26% in
1999, 26% in 2003, 34% in 2008 and 25% in 2015; and N Lowe, above n 614, at 16.
649 N Lowe, above n 645 at 17.
650 At 17.
651 White v Northumberland [2006] NZFLR 1105 [29] and upheld in M v M [2012] NZHC 429.
652 Rhona Schuz, above n 635, at 321-322.
653 See generally, Care of Children Act 2004, s 106; Guardianship Amendment Act 1991, s 13; Rhona
Schuz, above n 635 at 321; and see generally White v Northumberland above n 651 , where the
Court of Appeal was influenced by changes in legislation seen to endorse the shades of grey
approach. The legislation enacting the Hague Convention referred to a child who had attained an
645
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Schuz argues this approach is incorrect, the policy of the Convention is not to
return children but to “return children the Convention requires to be returned”.654
Schuz notes, the ‘child objection clause’ should be interpreted in light of the
purpose behind the clause itself and not in light of the general policy of return.655
The Balcome approach has now been rejected as misconceived by the English
Supreme Court.656 New Zealand’s interpretation of the ‘child objection clause’
should be viewed in light of developments in English case law yet both
jurisdictions operate under the shadow of the Brussels IIa Regulation and how that
is enforced in the European Union.
B.

The Brussels IIa Regulation

The Brussels IIa Regulation is a Regulation on conflict of laws in family matters
involving EU member states.657 The Regulation reinforces the Convention but in so
far as both cover the same matters, the Regulation takes precedence.658 It is much
more progressive with regard to children’s views, providing children a greater
opportunity to be heard in proceedings.659
Article 11(2) is of particular importance; it states:660
When applying Article 12 and 13 of the 1980 Hague Convention, it
shall be ensured that the child is given the opportunity to be heard
age and degree of maturity at which it was appropriate to give weight to a child’s views being a
change from the wording which referred to a child who had attained an age and degree of maturity
at which it was appropriate to take account of the child’s views. The Court of Appeal viewed the
change in wording as Parliamentary support for the Balcolme approach.
654 Rhona Schuz, above n 635, at 321.
655 At 321.
656 See generally In re M (Abduction: Zimbabwe) [2007] UKHL 55 [46] the House of Lords set
straight some of the uncertainties and misconceptions that had arisen from the 1980 Convention.
Re M (Republic of Ireland) (Child’s Objections) (Joinder of Children as parties to appeal) [2015] EWCA
Civ 26 followed re M.
657 European Commission, Practice Guide for the Application of the Brussels IIa Regulation (2014)
at 5.
658 At 5.
659 Council Regulation (EC) No 2201/2003 Concerning Jurisdiction and the Recognition and
Enforcement of Judgements (Brussels IIa Regulation) article 11(2).
660 Brussels IIa Regulation, art 11(2).

131

during the proceedings unless this appears inappropriate having
regard to his or her age or degree of maturity.
Dicta from the House of Lords notes that Article 11(2) establishes a presumption
that a child will be heard unless it appears inappropriate, as a principle it should
be universally applied to Hague cases and would ensure obligations under Article
12 of the UNCRC are met. 661 The Regulation casts new light on the growing
importance of children’s participation in Hague proceedings.
On 25th June 2019 the Brussels IIa Recast Regulation was adopted.662 The revised
Regulations will apply from 1st August 2022. The objective of the revision was to
improve the rules surrounding children involved in cross border disputes and in
turn improve children’s rights.663 The amendments include new rules relating to
children’s participation.
New Article 21 provides, in both return and parental responsibility proceedings
under the Hague Convention, the child who is capable of forming his/her own view
should be provided with an opportunity that is both effective and genuine to
express their views either directly or through a representative.664 Due weight is to
be applied to any views expressed, in accordance with the child’s age and
maturity.665 How the child will be heard and by whom is to be determined by the
Member States.666
Article 21 goes further than the statutory provision in the COCA to provide the
child with a reasonable opportunity to express their views,667 and is more aligned
with the intended ambit of Article 12 of the UNCRC. The adoption of Article 21

Re D (a Child) (Abduction: Rights of Custody) [2007] 1 AC 619 at 58.
Regulation 2019/111 on jurisdiction, the recognition and enforcement of decisions in
matrimonial matters and the matters of parental responsibility, and on international child
abduction (recast) [2019] Offical Journal of the European Union L178/1.
663 At 1.
664 At 7 and 25.
665 At 25.
666 At 7.
667 Care of Children Act 2004, s 6(2).
661
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indicates a shift at an international level to ensuring the intent of Article 12 is
honoured.
C.

Summary of the Hague Convention, Child Objection Clause

In ratifying the UNCRC, New Zealand undertook an obligation to take all
appropriate legislative, administrative and other measures to implement the rights
contained therein. 668 Arguably, 1980 Hague Convention proceedings in New
Zealand do not apply the rights contained in Article 12 of the UNCRC. Under the
Convention, if the child objects, children are given an opportunity to be heard and
express their views but those views will only be taken into account if the court
considers the child to be of sufficient age and maturity that it is appropriate to take
account of those views.669 In contrast, Article 12 provides an unqualified right and
requires a child’s views be given ‘due weight’.670
Convention proceedings give a limited voice to some children in abduction cases,
regarding where they want to live. As currently interpreted by the New Zealand
judiciary, the child objection clause creates a vexing issue relating to child
participation.
In contrast the Brussels IIa Regulation explicitly states that a child is to be given
the opportunity to be heard in return proceedings unless the court considers such
a hearing inappropriate.671 More recently, Article 21 of the Brussels IIa Recast
Regulation recognises the opportunity for the child to express their views must be
both genuine and effective and the child’s views must be given due weight in
accordance with the child’s age and maturity. This further strengthens children’s
participation opportunities in return and parental responsibility proceedings at an
international level and demonstrates a significant shift towards honouring Article
12 of the UNCRC.

United Nations Convention on the Rights of the Child, above 277, article 4.
Care of Children Act 2004, schedule 1, Convention on the Civil Aspects of International Child
Abduction, article 13.
670 United Nations Convention on the Rights of the Child, above n 277, article 4.
671 Brussels IIa Regulation, art 11(2).
668
669
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6.

Family Violence Laws

Laws protecting children from violence provide very limited participation
opportunities for children and until recently have also maintained age and
maturity qualifiers in relation to consideration of children’s views.
A.

Domestic Violence Act 1995

The introduction of the Domestic Violence Act 1995 reflected the established
position of children in society as holders of rights, in this case in relation to the
right to providing children with further protection from violence. The object of the
Act was to reduce and prevent violence in domestic relationships by empowering
the Family Court to make orders to protect victims of domestic violence.672
Section 9 of the Act provided for a child to make their own application for a
protection order, through the use of a representative pursuant to the Family Court
Rules.673 When this particular application was made the child had a right to be
heard. Subsection 9(3) provided when a child expressed a view on the need and
outcome of the proceedings, those views were to be taken into account by the
court to the extent it felt fit, given the age and maturity of the child.674
Children aged 17 years or over, or who had been married, seeking a protection
order were required to make such applications by themselves without a
representative.675
Under s 10 an application for a protection order could not be made against a child,
unless that child was married or over the age of 17 years. 676

Domestic Violence Act 1995, s 5.
Domestic Violence Act 1995, s 9.; and see generally Family Court Rules 2002, rr 90-90C The
Family Court Rules 2002 provide that a child must not take part in proceedings without a next
friend or litigation guardian.
674 Domestic Violence Act 1995, s 9(3).
675 Domestic Violence Act 1995, s 9(4).
676 Domestic Violence Act, 1995 s 10.
672
673
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Section 81 of the Act provided for the appointment of a lawyer to represent a child.
The ambit of appointment was very narrow. A lawyer could be appointed for any
child, in any proceedings brought on behalf of the child under the Act or in any
proceedings relating to or arising out of any protection order made, on any such
application on the child’s behalf. 677 The effect, an appointment could only occur
when a representative application was made pursuant to s 9; the appointment
itself was discretionary. 678
The Act came under review in 2016, with the aim to stop and reduce family
violence by providing a more embracing and ‘fit for purpose’ body of legislation.679
In March 2017 the Family and Whānau Violence Bill was introduced to Parliament
and on 1st July 2019 the Family Violence Act 2018 came into force.
B.

Family Violence Act 2018

The Act introduced two new guiding principles relevant to children’s participation
opportunities. One principle is found in section 4(j), it provides victims of family
violence should have access to services to help secure their safety.680 The second,
in s 4(m), provides decision-makers should consider and respect the views of
victims of family violence unless good reason particular to the individual
circumstances of the situation exist for not doing so.681 As children are victims of
family violence the proposed principles must be read as encompassing them. Use
of the terms ‘consider’ and ‘respect’ arguably means views should be taken into
account, but the wording is inconsistent with other legislation in the family justice
system when referencing views.
Provision remains for children to be able to make their own application for a
protection order, via an authorised representative.682 Section 63 states the child,

Domestic Violence Act 1995, ss 81(1)(b)(i) and (ii).
Domestic Violence Act 1995, s 81(1)(b).
679 New Zealand Law Society “Submissions on the Family and Whānau Violence Legislation Bill
2017” at 2.
680 Family Violence Act 2018, s 4(j).
681 Family Violence Act, 2018 s 4(m).
682 Family Violence Act 2018, s 62.
677
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on whose behalf an application is made by a representative, may be heard by the
court and if the child expresses views, those views must be taken into account.683
Arguably this new section strengthens children’s participation opportunities,
however it has internal inconsistencies noting a child “may” be heard but
expressed views “must” be taken into account. It is unknown how this section will
be interpreted by the courts and if this participation opportunity will be realised in
practice.
The age at which a child can make an application for a protection order without a
representative was reduced from 17 to 16 years.684 Section 140 of the Act enables
a child to make an application for a property order via a representative or on their
own if aged 16 years and over.685 This was only possible if the child was aged over
17 years, or was married and made an application in person under the Domestic
Violence Act.686
Submissions on the Bill recommended amendment to s 81 of the principal Act, to
provide mandatory appointment of lawyer for the child.687 Further submissions
proposed a new section providing for specialist reports to be obtained as available
under the COCA. 688 Such amendments would have met the participation
obligations

under

UNCRC

689

and

strengthened

children’s

participation

opportunities.
Despite the guiding principles stating decision-makers must consider and respect
the views of victims of family violence, the formal mechanism for eliciting views of
the child, appointment of lawyer for the child, remains discretionary.690 The ambit
of appointment is extended to applications for protection orders made against a

Family Violence Act 2018, s 63.
Family Violence Act 2018, s 62(1)(2(b).
685 Family Violence Act 2018, s 140.
686 Domestic Violence Act 1995, s 71.
687 New Zealand Law Society, above n 679, at 6-7.
688 At 6-7.
689 United Nations Convention on the Rights of the Child, above n 277, article 12.
690 Family Violence Act 2018, s 166.
683
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child.691 Lawyer for the child may also be appointed in any proceedings relating to
or arising out of a protection order or a direction, under the Act, on any such
application.692
The final amendment to the Act affecting children’s participation opportunities is
the new s 168. It prescribes the way the judiciary should ascertain the child’s
views.693 The section states that, if the court is required or considers it necessary
or desirable to ascertain the views of a child, other than at a hearing, the judge may
interview the child for this purpose.694 The section does not preclude the rules of
the court that allow judicial interviews, in order to ascertain the child’s views, at a
hearing.695
7.

Summary of Family Violence Laws

Children’s participation under the Act is limited in opportunity and their views can
be discounted. The reforms demonstrate a shift towards greater participation
opportunities for children, but this falls short of complete compliance with the
UNCRC principles and further highlights the inconsistency within family law
policy.
The guiding principles are not strongly child specific, but rather group children in
with all victims of family violence. The wording when referencing ‘views’ is not
consistent with other legislation within the family justice context and children’s
best interests are not a paramount consideration.
In many other proceedings in the family justice system, lawyer for the child and
social worker, specialist and cultural reports play a role in ascertaining views of
the child. The Act does not allow for such reports and while there is an extension
to the ambit of appointment of lawyer for the child, it is still very limited.

Family Violence Act 2018, s 63.
Family Violence Act 2018, s 166(1)(b)(i) and (ii).
693 Family Violence Act 2018, s 168.
694 Family Violence Act 2018, s 168.
695 Family Violence Act 2018, s 168(2).
691
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While it is acknowledged that children can be the perpetrators of violence, to allow
protection orders to be made against children as young as 16 years subjects
children to the same conditions of an order as adults and appears onerous in
nature. There is no evidence in the Act of a mandatory mechanism to assist
children participating in or to provide them with information about these
proceedings.
Arguably, prescribing in statute for judicial interview, where the court considers it
necessary to ascertain a child’s views, strengthens children’s participation
opportunities. On face value this is a child centred clause. However, it is a
discretionary power and one that can be exercised without prescription in statute.
It is also contrary to research by Taylor and Caldwell that notes the understanding
of the purpose of judicial interview, held by the judiciary, is not to elicit views but
rather to honour the participation rights of the child.696 This creates inconsistency
between legislation in the family justice context and within the judiciary itself.
Other areas of relevant family law legislation demonstrate a wide spectrum of
children’s participation pathways now in existence in the New Zealand family
justice system. Reviewing these pathways further highlights the inconsistency
between various family law policies and at times within policy itself. It also
demonstrates the incomplete approach to children’s participation where a
pathway is provided but no mechanism to enable the participation made available.
8.

Other Relevant Family Law Policy with Provision for Child Participation

A.

COCA: Consent to Medical Treatment by Minors

The COCA provides a clear example of the inconsistent treatment of children’s
participation rights that can occur within the same piece of legislation. Section 36
of the Act states that a child who is aged over 16 years or is married, in a de facto
relationship or civil union can consent or refuse to consent to general medical

696 Nicola Taylor and John Caldwell, “Judicial Meetings with Children: Documenting Practice in the
New Zealand Family Court” [2013] New Zealand Law Review 445 at 456.; see chapter three, pages
90-91.
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procedures.697 Medical procedures include donation of blood, medical, surgical or
dental treatment including blood transfusions.698 The section is silent on consent
of minors.
Meanwhile, s 38 of the Act allows a female child of any age to consent to a medical
or surgical abortion and to refuse to consent to the same procedure being carried
out on her.699 This section overrides s 36. Section 36 of the Act is inconsistent with
children’s participation rights created by the New Zealand Bill of Rights and the
UNCRC.700
As far back as 2004 there have been calls to reform the medical consent provisions
under the COCA.701 There has also been the call for government to work together
to develop a more standardised approach to children’s right to consent or refuse
medical treatment. 702 Despite this the medical consent provisions remain
unchanged.
B.

COCA and Applications to Vary, Discharge or Appeal Parenting Orders

Under COCA an eligible person may make an application to vary or discharge a
parenting order, an order about the upbringing of a child or any other order about
the role of providing day to day care for or about contact with a child.703 An eligible
person is defined as any person affected by the order.704 Therefore, a child can
make an application to vary or discharge an order.

Care of Children Act 2004, s 36.
Care of Children Act 2004, s 36(1)(a)(b).
699 Care of Children Act 2004, s 36.
700 The New Zealand Bill of Rights Act 1990 grants every New Zealander the right to refuse to
undergo medical treatment with no age restriction in place see New Zealand Bill of Rights Act 1990,
s 11; and Article 12.1 of the UNCRC conferred the right of every child to express their views on
matters affecting them and to have those views taken into account and due weight given to them.
701 Robert Ludbrook “Children and the Law Update: A Child’s Right to Consent to or Refuse Medical
Treatment” (2007) 11(2) Childrenz Issues 37 at 38.
702 Robert Ludbrook “Children and the Law Update: How Old is Old Enough? A Survey of Recent
Laws Setting Ages at which Children Can or Cannot Engage in Certain Activities” (2009) 13
Childrenz Issues 59 at 61.
703 Care of Children Act 2004, s 56.
704 Care of Children Act 2004, s 56(3)(a).
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The Act further provides a right for a child to make an appeal to the High Court of a
Family Court decision to make or refuse to make an order, dismiss proceedings or
otherwise finally determine the proceedings.705 Despite the opportunities for
children to make applications and appeals, no mechanism is in place to enable this
participation.
These statutory provisions when viewed as an opportunity to participate, can only
be described as decorative. By not providing enabling mechanisms, the Act fails to
afford children’s participation. These provisions highlight the ineffectiveness of
some participation opportunities through the lack of degree to which children’s
participation is being enabled.
C.

The Child Support Act 1991

The Child Support Act 1991 covers child maintenance arrangements for families to
ensure that parents who are not living with, help pay for the costs of raising their
children.706 The Act affirms the right of children to be financially supported by
their parents.707
The Act does not provide a right for the child to express their views and be heard
in proceedings. However, a child can bring and continue or defend proceedings
under the Act.708 The corresponding clause in the Act provides the mechanism for
the child to be represented through the appointment of lawyer for the child.709 The
appointment is discretionary and there is no statutory obligation on the court to
take any views expressed into account in decision-making.
D.

The Family Proceedings Act 1980

The Family Proceedings Act 1980 deals with a wide range of matters relating to
matrimonial proceedings including proceedings relating to the status of a marriage

Care of Children Act 2004, s 143.
Child Support Act 1991, s 4.
707 Child Support Act 1991, s 4.
708 Child Support Act 1991, s 225.
709 Child Support Act, 1991 ss 226(1)(a) and (b).
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or a civil union, determination of paternity, spousal maintenance applications,
enforcement of New Zealand and overseas maintenance orders.710
The Act is silent on the right of the child to express their views and be heard in
proceedings. It does provide, in granting a dissolution that the court must be
satisfied suitable arrangements have been made for the maintenance and day-to day care of all children aged less than 16 years.711 Further, the Act provides a right
for a child to bring and continue or defend proceedings under the Act.712
Two mechanisms are provided to enable the child’s views to be elicited and put
before the court. A social worker’s report may be requested in any proceedings
under the Act, relating to the child.713 This reports on the day-to-day care,
maintenance and welfare of the child and any other matters relevant to the child in
the proceedings.714 Lawyer for the child can also be appointed under the Act,
providing representation to a child who is a party to proceedings.715
These mechanisms are both discretionary. There is no mechanism explicitly
supporting a child in bringing, continuing or defending proceedings and there is no
statutory obligation for the court to take views expressed by the child, into
account.
E.

The Property (Relationships) Act 1976

The Property (Relationships) Act 1976 deals with how the property of married
partners, de facto couples and civil union parties will be divided on separation.
In all proceedings under the Act, the court must have regard to the interests of any
minor or dependent children and may make an order settling all or part of the
relationship property for the benefit of the children.716
Family Proceedings Act 1980.
Family Proceedings Act 1980, s 45.
712 Family Proceedings Act 1980, s 158.
713 Family Proceedings Act 1980, s 46.
714 Family Proceedings Act 1980, s 46.
715 Family Proceedings Act 1980, s 46 and s 126(1)(a) and (b).
716 Property (Relationships) Act 1976, s 26.
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A restricted right for a child to be heard in proceedings is prescribed in the Act,
although not explicit. Before any order is made under the Act, notice must be given
to any person who has an interest in the property which would be affected by the
order.717 Such a person is entitled to be heard as a party to the application.718 The
nature of the notice to be given is at the discretion of the court.719 Arguably a child
will have an interest in the family home and chattels amongst other property that
may be subject of an order under the Act. The corresponding clause in the Act
supports this notion, allowing for lawyer for the child to be appointed to represent
a child of a marriage, de facto relationship or civil union.720 However, special
circumstances must exist that render that appointment desirable or necessary.721
Again, there is no mandatory obligation for a child’s views to be considered by the
court.
In 2016 the Minister of Justice requested the Law Commission commence a review
of the Act. The terms of reference included a review of how the interests of
children are both recognised and protected under the Act.722
The

Law

Commission

report

was

released

in

June

2019.

Extensive

recommendations were made in relation to the Act and a conclusion reached that
the Act ‘as a whole is no longer fit for purpose’.723
Key recommendations pertaining to children’s interests included raising children’s
best interests to a primary consideration in the Act and for the Government to

Property (Relationships) Act 1976, s 37.
Property (Relationships) Act 1976, s 37.
719 Property (Relationships) Act 1976, s 37.
720 Property (Relationships) Act 1976, s 37A.
721 Property (Relationships) Act 1976, s 37A.
722Ministry of Justice “Terms of Reference for the Review of the Property (Relationships) Act 1976”
(2016).
723 Law Commission Review of the Property (Relationships) Act 1976 Te Arotake i te Property
(Relationships) Act 1976 (NZLC 143, 2019) at 5; and Ministry of Justice “Government Response to
the Law Commission Report, Review of the Property (Relationships) Act 1976 Te Arotake i te
Property (Relationships) Act 1976” (27th November 2019).
717
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consider ways to strengthen children’s participation opportunities in proceedings
under the Act.724
Elevating children’s interests to a primary consideration would modernise the
language of the Act and align it with the wording of Article 3 of the UNCRC.725 The
report notes this principle could be given effect through the introduction of: a
statutory principle for the best interests of the child to be given primary
consideration, a duty on the courts to have regard to the child’s best interest and
procedural rules to ensure the court is provided with sufficient information to
enable performance of the duty to consider the child’s best interests.726
In relation to strengthening children’s participation opportunities the report
identified the need to improve children’s participation opportunities in relationship property proceedings.727
However, the report noted the division amongst the profession on the notion of
lowering the threshold for appointment of lawyer for the child in proceedings
under the Act as a means of achieving this.728 Concern was expressed that
increased participation rights for children may pose risk of harm to them.729
In summary, the report identified the need for consideration to be given to
strengthening children’s participation in relationship property proceedings.
However, it proposed this was contemplated in the broader review the
Government might take in response to the report of the Independent Panel into the
family justice reforms of 2014.730

724 Law

Commission, above n 723, at 308-311.
299.
726 At 308.
727 At 316-317.
728 At 316.
729 At 316.
730 At 309.
725 At
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The Government responded to the report on 27th November 2019. It
acknowledged the assessment of the Act no longer being fit for purpose.731
However, one of the key recommendations of the Law Commission was for a
separate

review

of

succession

law.

732

The

Government

accepted

this

recommendation and deferred its response to the remaining recommendations in
the report until completion of the review of succession law.
9.

Chapter Summary

A standout feature of the late 19th century was the strong benchmark for children’s
participation rights set in New Zealand in the field of adoption law. The Adoption
Act 1895 required the consent of adoptees aged over 12 years, but this was
subsequently weakened. Mandatory adoptee consent became discretionary, before
being removed and replaced with the consultative clause introduced in the
Adoption Act 1955. While s 11(b) of the Adoption Act 1955 provides for the
mandatory ascertainment of the child’s wishes this clause is unsupported by any
formal mechanisms. In the adoption triangle the child is currently at risk of being
entirely voiceless.
Despite the weakening of the voice of the child in adoption laws by mid the 20th
century, both the welfare and best interests of children became the paramount
consideration and the ascertaining and consideration of children’s views became
well-established statutory principles in private law disputes.733 These principles
have since been applied in an inconsistent manner across legislation in the family
justice context.
The care and protection and youth justice systems introduced world-leading child
participation initiatives with the development of the FGC in this era. The FGC
deeply embedded children’s participation rights in both the youth justice and care
and protection systems in New Zealand. Our country became recognised as

Ministry of Justice, above n 722, at 1.
Law Commission, above n 723, at 70.
733 Nicola Taylor “What do we Know About Involving Children and Young People in Family Law
Decision-making? A Research Update” (2006) 20(2) Australian Journal of Family Law 154 at 154.
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developing pioneering participation initiatives for children.734 The FGC model was
influential on other jurisdictions, with many countries adapting the model for their
own use.735 Despite these accolades, the reality here is children do not usually
attend preparatory sessions for FGC’s736 and actual attendance of children during
FGC’s is not measured737; coordinators and social workers738 can and do prevent
children’s participation often citing the grounds of protecting children from harm.
Further, advancing children’s participation rights was not the motivation behind
developing the FGC model. Strengthening children’s participation opportunities
was an incidental benefit.
The CYPTF Act further strengthened children’s participation rights by providing
numerous participation opportunities, allowing for the direct and indirect
participation in proceedings, introducing a duty on the court and any lawyer
representing a child to encourage and assist participation, the requirement to
explain proceedings to children, in a manner and language they understand,
including explaining the right to representation, the effect of orders and rights of
appeal.739
Recent critics of the care and protection and youth justice systems argued the
focus of the legislation was too slanted on the family and society and not enough
on the rights and welfare of the child.740 A complete overhaul of the care and
protection system was undertaken. Again, this area of law seems to be leading the
way in strengthening children’s participation opportunities with the introduction

Nessa Lynch, above n 583, at 1.
Carolyn Henwood and Stephen Startford, above n 548 at 137. Northern Ireland, England, United
States of America, Canada, Belgium, Norway, Sweden, the Netherlands, South Africa and most states
in Australia now have a Restorative Justice FGC model.
736 Office of the Children’s Commissioner, above n 556, at 2.
737 This was confirmed by a request made by email to the MOJ and the Office of the Children’s
Commissioner for statistics on the number of children attending FGCs in New Zealand.
738 Office of the Children’s Commissioner, above n 556, at 7-8.
739 Children Young Persons and Their Families Act, s 10.
740 Ministry of Social Development, above n 579 at 10-18; and Nessa Lynch, above n 583, at 1.
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of a wider duty to encourage and elicit the views of children and the establishment
of the independent child advocacy group VOYCE.741
Significantly the Oranga Tamariki Act has incorporated the UNCRC into the
principles section requiring the court or any person exercising powers under the
Act to respect and uphold children’s rights. 742 However, the Act at the same time
includes a wide provision that enables the professionals working with children to
exclude children from participation at their discretion when deemed as “not
appropriate”.743
The COCA legislation provided additional pathways for children’s participation,
introducing the right for children to make an application to vary or discharge
parenting orders and to appeal decisions of the court.744 Yet no corresponding
mechanism to enable this participation exists. The Act is also inconsistent in its
treatment of children’s participation rights in relation to medical consent.745
Despite the provision of the child objection clause in the Hague Convention, an
order for return to a state of habitual residence can be made, disregarding the
child’s express objections. The issue of forced repatriation of mature young
persons is in direct contrast to the modern understandings of children as social
actors whose views should be respected in decision-making processes affecting
them. The fear of this occurring, raised by experts during the drafting process of
the Convention, have been realised despite attempts to avoid this exact scenario.746
An examination of the reforms in legislation covering family violence, relative to
children’s participation, shows there is no clear thematic structure to development
of participation rights in family law policy in New Zealand. The focus of the new
Act is not child-centred, but rather combining children into the wide group of
Oranga Tamariki Act 1989, s 11.
Oranga Tamariki Act 1989, s 5.
743 Oranga Tamariki Act 1989, s 11(2)(a).
744 Care of Children Act 2004, ss 56 and 143.
745 Care of Children Act 2004, ss 36 and 38.
746 P Beaumont and P McElary, above n 636, at 177-178.
741
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victims of family violence, provides extremely narrow opportunity for
appointment of lawyer for the child, yet in reference to consideration of the views
of the child, has removed the age and maturity qualifiers making it consistent with
the wording of the COCA.747
In laws covering relationship property division, child support and the more
general matrimonial proceedings, discretionary mechanisms to enable children’s
participation are provided.748 Participation is possible through reports by either
social workers and/or lawyer for the child, yet there is no requirement for the
court to take any views expressed by the child into consideration in decisionmaking.
Twenty-six years after New Zealand ratified the UNCRC, agreeing to uphold its
principles and recognise children’s rights in legislation, children’s participation
rights in family law policy and practice, are inconsistently applied and often not
realised. The most progressive policy is the care and protection and youth justice
legislation administered by the Oranga Tamariki - Ministry for Children, also
responsible for administering the UNCRC and its protocols. Yet, legislation under
the ambit of Oranga Tamariki-Ministry for Children, demonstrates internal
contradiction and inconsistencies with UNCRC rights. Thematic unity in family law
policy is patently absent resulting in children’s participation rights not being
upheld.
What this and the previous chapter have highlighted is the inconsistent approach
to both policy and practice for children’s participation within the New Zealand
family justice system. There is a clear need for a cohesive strategy to help promote
greater consistency and to address the monocultural nature of the family justice
system, for the COCA 2004 to be amended to recognise Te Tiriti o Waitangi and for
the services operating within the system to better align with tikanga Māori.

Family and Whānau Violence Legislation Bill 2017, cl 14.
Property Relationships Act 1979, s 37A; Child Support Act 1991, s 226(1)(a) and (b); and Family
Proceedings Act 1980, s 46.
747
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The next chapter compares and evaluates various international processes of child
participation.
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Chapter Five
Child Participation Processes: An International Comparison

1.

Introduction

Article 12 of the UNCRC has established the right of the child to participate in any
judicial and administrative proceedings affecting them and places the obligation on
decision-makers to take into account any views the child expresses. Social science
research has identified the benefits of child participation, for children and their
parents, and confirms the majority of children want to participate. However, the
body of research is noted as being limited.
Article 12 not only confirms a right in itself but must be considered in the
interpretation and implementation of other rights under the Convention.749 As
such, children’s participation is intended to be an underlying basis for, not
additional to, the decision-making process.
On ratification of the Convention the UN encouraged States Parties to design and
implement mechanisms to enable child participation. However, a critical challenge
in the development of participation processes was how to represent the views of
the child, whilst safeguarding their best interests.750 Globally, there are now
multiple ways children can be heard in private law disputes. This chapter focuses
on the most common and generally accepted methods of child participation in
private law disputes, both in the in-court and out-of-court contexts. It compares a
number of these approaches, across multiple jurisdictions. In some instances, there
are substantial differences even within the same jurisdictions.

UN Committee on the Rights of the Child (CRC), General Comment No. 12: The right of the child to
be heard, above n 8, at 3.
750 Andy Bilson and Sue White “Representing Children’s Views and Best Interests in Court: An
International Comparison” (2005) 14 Child Abuse Review 220 at 222.
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The chapter begins by exploring the participation opportunities for children in
ADR processes. It then moves on to examine participation by children in the incourt system via court reports, separate legal representation, and the judicial
interview/meeting. The benefits and limitations of each of these methods, in
enabling meaningful participation for children, is discussed together with research
evidence on their effectiveness. Other less common and/or newer child
participation initiatives that are available in some jurisdictions are also identified
and their effectiveness in supporting the child’s right to participate evaluated.
2.

Alternative Dispute Resolution

ADR plays an important role in resolution of private law disputes, however the
practice of involving children in ADR process varies widely both within and across
jurisdictions. A variety of ways in which children can be included have emerged in
both mediation and collaborative law. Participatory practices in the field of ADR,
across jurisdictions, are now examined.
A.

Child-focused and Child-inclusive Mediation

In Australia, like New Zealand, before a care and contact dispute can be heard in
court, parents are required to engage in FDR services.751 The legislation for FDR in
this jurisdiction is also silent on the right of the child to have their views heard and
taken into account.
Despite this, Australia has distinguished two forms of mediation practice: childfocused and child-inclusive mediation. Both practices share the same objectives, to
create an environment that supports parents in focusing on the needs of the child,
to build parental awareness and actively advocate for the interests of the child.752

751 Family Law Act 1975 (Australia) s 60I(7), Care of Children Act 2004, s 46E. See generally, Care of
Children Act 2004, s 46E(4), FDR is not mandatory when an application is without notice, or is for a
consent order, relates to a child who is subject to proceedings under Part 2 of the CYPF Act 1989 or
if at least one of the parties is unable to participate effectively in FDR and/or at least one of the
parties or a child of the parties has been subject to domestic violence by the other party to the
dispute.
752 Jennifer McIntosh “Child Inclusion as a Principle in Evidence-based Practice: Application to
Family Law Services and Related Sectors” (2007) 1 Australian Family Relationships Clearinghouse
1 at 5.
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The mediator’s goal is to facilitate an agreement that preserves parent-child
relationships, supports the child’s adjustment to the parental separation, helps the
child recover from parental conflict, protects them from future conflict and reflects
the psycho-developmental needs of the child, to the degree they can be known in
the child’s absence.753
The important differentiation between the two models is that child-inclusive
mediation includes a specialist practitioner, in addition to the mediator, who meets
with the child to consult with them about their experience of their parents’
separation and the matter(s) in dispute.754 This consultation is conducted in a
supportive and age-appropriate manner and aims to ensure the child is not
burdened with decision-making. 755 The consultant provides feedback to the
parents and mediator and the mediation then proceeds in light of this feedback. A
key feature of this model is that it is a “specialist therapeutic mediation model”.756
Australian research into the effectiveness of child focused and child inclusive
mediation established that both processes resulted in improved outcomes for the
participants.757 However, outcomes were reported as significantly better for both
adults and children in child inclusive mediation.758 The identified benefits included
decreasing conflict between the adult parties, reduced re-litigation rates, improved
wellbeing for children and greater compliance with parenting agreements.759
In the United States child-focused and child-inclusive mediation are practised in
line with the Australian methodology.760 The two methods have been grouped

At 5.
At 5.
755 At 5.
756 At 5.
757 Jennifer E McIntosh, Caroline M Long and Yvonne D Wells Children Beyond Dispute: A Four Year
folllow up Study of Outcomes from Child Focused and Child Inclusive Post Separation Family Dispute
Resolution (Family Transitions, Melbourne, Australia, Research Report, 2009) at 95.
758 At 95.
759 At 95.
760 Robin H Ballard, Amy Holtzworth-Munroe, Amy G Applegate, Brain M D’Onofrio and John E
Bates “A Randomized Controlled Trial of Child-Informed Mediation” (2013) 19(3) Public Policy and
Law 271 at 272.
753
754
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together and labelled as models of ‘child-informed’ mediation,761 defined as being
designed to “promote protective factors by motivating parents to consider the
perspectives of their children during mediation”.762
Noting the findings of positive outcomes from child inclusive and child focused
mediation in the Australian research, a child inclusive mediation study was
conducted in the United States.763 Unlike the Australian study it used random
assignment of cases to mediation group types and compared the two types of
child-informed mediation to the usual American divorce mediation, ‘Mediation as
Usual’ (‘MAU’). Overall the research established that the child-informed mediation
processes had more positive effect on outcomes than MAU and were more likely to
facilitate children’s adjustment to post separation life.764 Results did not favour
child-informed over child-inclusive mediation processes.765
In England and Wales, the government has actively promoted the voice of the child
in family mediation, relating to private disputes. In 2015, a ‘Voice of the Child
Advisory Group’ was established with the objective to promote child-inclusive
mediation practices.766 The group noted at the time there were several models of
child inclusive practice in the United Kingdom.767 They included the mediator
meeting the children and providing feedback to the parents during the mediation,
a second mediator being appointed to elicit the children’s views and attending the
mediation to provide feedback, the mediator working with a specialist child
consultant being a child advocate, psychologist or counsellor and children
attending a workshop with other children and their views fed back into the

At 272.
At 272.
763 Amy Holtzworth-Munroe, Amy G Applegate, Brian M D’Onofrio and John E Bates “A randomised
controlled trial of child informed mediation” (2013) 19(2) Psychology Public Policy and Law 271 at
272.
764 At 278.
765 At 278.
766 Carol Powell “UK: Family Mediation Task Force Report and Government Response: The Voice of
the Child” [2015] New Zealand Law Journal 157 at 157.
767 The Voice of the Child Dispute Resolution Advisory Group Final Report of the Voice of the Child
Dispute Resolution Advisory Group (March 2015), at ii.
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mediation by the mediator.768 The group did not recommend one particular model
of practice but suggested several pilot schemes be introduced to trial the various
models.769
Two

other

key

recommendations

pertained

to

parental

consent

and

confidentiality. Firstly, it recommended Gillick competent 770 children should
participate in family mediation, if they wished to, regardless of parental consent
being provided. It was also proposed that non-Gillick competent children should
be entitled to participate with the consent of only one parent.771 Secondly, if
children want their views to remain confidential this should be respected by the
mediator.772
The government endorsed numerous recommendations made by the group. The
relevant dispute resolution bodies were encouraged to drive change and adopt the
child inclusive model flow chart, included in the group’s report, as a best practice
guideline.773 The flow chart depicted several models of practice, the child’s views
being heard by either the mediator, a co-mediator or child consultant.774 Despite
the recommendation for pilot schemes to be introduced no government funding
was provided.775

Carol Powell, above n 766, at 159; and The Voice of the Child Dispute Resolution Advisory
Group, above n 767, at ii.
769 Carol Powell, above n 766, at 160; and The Voice of the Child Dispute Resolution Advisory
Group, above n 767, at ii-iii.
770 In the case Gillick v West Norfolk and Wisbech AHA [1986] AC 112 (Eng HC) as decided by the
House of Lords, a mother of a girl aged under 16 years objected to Department of Health advice
that permitted doctors to give contraceptive advice and treatment to children without parental
consent. Their Lordships held that a child under 16 years of age had the legal competence to
consent to both medical examination and treatment if they had sufficient maturity and intelligence
to understand the nature and implication of the treatement.Today the term ‘Gillick competent
child’ refers to the right of the child under 16 years of age to consent to medical examination and
treatment, including immunization.
771 Letter from The Right Honourable Simon Hughes MP, (Minister of State for Justice and Civil
Liberties) to Dispute Resolution Professionals regarding Voice of the child: Dispute resolution
advisory group (18th March 2015) at 3; and The Voice of the Child Dispute Resolution Advisory
Group, above n 767, at v-vi.
772 Letter from The Right Honourable Simon Hughes MP, above n 771 , at 3; Carol Powell, above n
766 at 158; and The Voice of the Child Dispute Resolution Advisory Group, above n 767, at v.
773 The Voice of the Child Dispute Resolution Advisory Group, above n 767, at iii.
774 Letter from The Right Honourable Simon Hughes MP, above n 771, at 3.
775 At 5.
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Presently, in the United Kingdom, child-centred and child-inclusive mediation are
being practised. In 2018 the Family Mediation Standards Board approved new
standards for child inclusive mediation practice.776 They state that children aged
over 10 years who want to participate may be included in family mediation, if dual
parental consent is provided.777 The child is given the opportunity to meet with the
mediator who then shares the child’s expressed views with the parents, if the child
consents.778 In something of a contradiction, the standards do refer to Article 12 of
the UNCRC and every child’s right to participate and also note that younger
children should not be excluded from child-inclusive mediation.779 Given the
recency of the new standards for child inclusive mediation, the extent to which
children are being included in mediation in the United Kingdom is unknown at this
time.
In Canada, no one model of mediation is followed and children’s involvement in
mediation varies significantly within the jurisdiction. 780 A variation of the
Australian model of child-inclusive mediation is practised in Canada, as it is in the
United States, Australia and New Zealand. In all jurisdictions the varied practice
extends beyond the methodology of the Australian model of child-inclusive
mediation.
In the extended model, children directly participate in the mediation process by
attending a parent-child meeting where they express their views.781 This approach

“Standards Framework changes for CIM – May 2018” (14th May 2018) Family Mediation Council
<www.familymediaitoncouncil.org.uk>.
777 “Standards Framework changes for CIM – May 2018” (14th May 2018) Family Mediation Council
<www.familymediaitoncouncil.org.uk>.
778 “Standards Framework changes for CIM – May 2018” (14th May 2018) Family Mediation Council
<www.familymediaitoncouncil.org.uk>.
779 “Standards Framework changes for CIM – May 2018” (14th May 2018) Family Mediation Council
<www.familymediaitoncouncil.org.uk>.
780 Rachel Birnbaum The voice of the child in separation/divorce mediation and other Alternative
Dispute Resolution processes: A literature review (Department of Justice, Canada, research report,
2009) at 19-43.
781 Ernest A Sanchez and Sherrie Kibler-Sanchez “Empowering children in mediation an
intervention model” (2004) 42(3) Family Court Review 554 at 554-560; Rachel Birnbaum, above n
780, at 18.
776
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requires the mediator to have “keen, sophisticated assessment skills”782 in order to
ensure the child is protected both during and after the process. It is noted as not
being suitable for all families and requires multiple assessments before a child is
ever put in a joint interview with a parent.783 In Australia, McIntosh notes these
methods have not been analytically defined in any published literature and are not
grounded in any empirical research.784
B.

Collaborative Family Law

Globally, the level and practice of child participation in collaborative law varies
depending on the views of the lawyers for the parents, the parents themselves, and
the issues at hand.785
If the parents wish to incorporate the child’s views in the collaborative law process
a child specialist is appointed to interview the child.786 The child specialist then
joins the collaborative law process and reports the child’s perspective on the
parenting dispute.787
Like child-inclusive mediation it is the adult participants who determine children’s
involvement in the collaborative law process. Globally, there is no statutory
obligation to include children, nor any obligation on the parties to take any views
expressed by the child into account if their participation is allowed.
C.

Strengths and Weaknesses of Child Participation Processes in ADR

A commitment to enhancing children’s participation in ADR processes is evident
across multiple jurisdictions with widespread support for the practice of childinformed mediation highlighted in such countries as Australia, New Zealand,

Ernest A Sanchez et al., above n 781, at 559.
At 559.
784 Jennifer McIntosh, above n 752, at 9.
785 Rachel Birnbaum, above n 780, at 24.
786 At 24.
787 At 24.
782
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Canada, England and Wales, and the USA. Notwithstanding this, the models
examined all illustrate a gap between principle and practice.
Child-focused mediation is about finding the voice of the child in their absence. In
the child being absent it falls short of upholding the child’s right to participate.
Whilst a child-centred model, it is the weakest of the three types of mediation
examined, given the child does not actively participate in the process.
The practice of child-inclusive mediation, based on the Australian methodology, is
the stronger model for upholding children’s rights and ensuring the welfare of the
child is protected. Yet, it also falls short of meeting the ambits of the UNCRC and
Article 12. In most jurisdictions dual parental consent is required before a child
can participate in child-inclusive mediation,788 the child often meets the child
consultant with their sibling group and there is no requirement for the consultant
to provide feedback to the child once a decision has been reached.789
In contrast, a strength of the extended model of child-inclusive mediation is that it
is the only process offering children the opportunity to participate directly and not
via a representative. This is an entitlement enshrined in Article 12(2) of the
Convention. However, children’s participation in this model in all jurisdictions
examined is dependent on parental consent and at times the discretion of the
mediator.790 This creates a barrier to the realisation of children’s inherent right to
participate.
There are also inherent risks associated with the extended model which may
outweigh its strengths. Whilst the practice in America identifies the need for
continued assessment for suitability of child-inclusion and requirement of
specialised training, this extended child-inclusive model is practised in other
jurisdictions without any such parameters in place. The practise is identified as
Jennifer McIntosh, above n 752, at 6; and Fairway Resolution Limited “Fairway FDR Contractors
Manual” (Training Manual June 2018) at 16.
789 Jennifer McIntosh, above n 752, at 9.
790 Jennifer McIntosh, above n 752, at 6; Fairway Resolution Limited, above n 788, at 16; and Ernest
A Sanchez et al., above n 781, at 561-562.
788
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being inappropriate to implement if the parents do not have the required capacity
to understand the parameters of the parent-child interview, empathy to
appropriately respond to the child and are not genuine in their objective of
attending mediation. 791 An absence of robust assessment processes and
specialised training for mediators could expose the child to risk of harm through
their direct participation.
All the jurisdictions examined lack a legislative commitment for children to
express their views and for those views to be taken into account in mediation
processes. None of the models of practice align with the principle that children’s
participation is an entitlement.
These gaps highlight the need for jurisdictions to continue developing childinclusive mediation processes and procedures that support children to participate
and confirm the place of children as a subject of rights with participation as an
entitlement, not a discretionary option, determined by adults. If the child wishes to
be heard they should be.
3.

Child Participation in Family Court Proceedings via Reports

One of the central mechanisms adopted to facilitate children’s indirect
participation is via a report that includes the child’s views. Reports as a means of
participation for children vary in purpose and nature across and within
jurisdictions. They range from prescriptive, providing verbatim reports of the
child’s expressed views to being evaluative in nature. Some of the various types of
reports, that facilitate children’s participation, are now examined.
A.

Cafcass Welfare Reports – England and Wales

In England and Wales an officer of the Children and Family Court Advisory Support
Service (‘Cafcass’) may provide what is called a welfare report to the court in

791

Ernest A Sanchez et al., above n 781, at 561.
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private law disputes.792 These reports are considered expert reports.793 The report
writer’s primary function is to ascertain and report the child’s views and advocate
for the child’s best interests.794 Usually the reports include information on the
issues in dispute, options available to the court and recommendations for the
course of action to be taken, including whether orders should be made.795
A recent review of Cafcass report content in private law disputes, over care
arrangements where domestic violence had occurred, examined how children’s
views

were

represented

in

the

reports

and

how

they

informed

recommendations.796 Of significant concern were the findings that the reports
selectively used children’s views to support contact recommendations, children’s
voiced experiences of the violence were not routinely included and the vast
majority of children were asked their views on the contact or residence proposals
in dispute.797
This review underlines the gap between research and the development of
participation processes. Research confirms, when interviewing children, all efforts
should be made to avoid placing children in the position where they carry the
burden of decision-making.798 Also highlighted by the review, is how children’s
views risk being marginalised in reports if they do not fit into current ideologies, in
this case a pro-contact position despite prevalence of domestic violence.799

Michelle Fernando “Family law proceedings and the child’s right to be heard in Australia, the
United Kingdom, New Zealand and Canada” (2014) 52(1) Family Court Review 46 at 49; and
Children Act 1989 (UK), c.41, s 7.
793 Michelle Fernando, above n 792, at 49.
794 At 49.
795 Gillian S MacDonald “Hearing children’s voices? Including children’s perspectives on their
experiences of domestic violence in welfare reports prepared for the English courts in private
family law proceedings” [2017] Child Abuse and Neglect 1 at 2.
796 At 1.
797 At 8-9.
798 Rachel Birnbaum and Michael Saini “A scoping review of qualitative studies about children
experiencing parental separation” (2012) 20(2) Childhood 260 at 277; Nicola Taylor, above n 733,
at 159; and Bren Neale and Carl Smart Agents or Dependents?: Struggling to listen to children in
family law and family research (Centre for Research on Family, Kinship & Childhood, Working Paper
3, 1998) at 28.
799 Adrienne Barnett “Contact at all costs? Domestic violence and children’s welfare” (2014) 26(4)
Child and Family Law Quarterly 439 at 462.
792
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B.

Family Reports - Australia

In Australia the most common method of conveying children’s views is through a
‘family report’ prepared by a ‘family consultant’.800 The family consultant is
usually a psychologist or social worker, experienced with working with children
and is considered an expert witness for children’s matters.801 The family report
may be ordered by the court at its initiative or after a party to proceedings makes
an application.802 Their purpose, to assist the court in determining what is in the
child’s best interests and ascertain the child’s views.
The family consultant has access to court proceedings filed by the parties. On
completion the report may be released to the parties, or their lawyers, and the
Independent Child’s Lawyer (‘ICL’), if appointed.803
Generally the reports contain information on the issues in dispute, past and
present care arrangements, the parenting capacity of each party, the child’s
relationships with significant people, the children’s views and any risk to them.804
The family consultant must meet with and ascertain the child’s views as part of the
process.805 There is no cost to the parties for the reports.
As a matter of routine children do not see the completed family report.806 Children
may not be made aware of how their views have been conveyed within the report.
This negates any ability for children to ensure their views have been accurately
represented.

Michelle Fernando, above n 792, at 48. The reports are also referred to as welfare reports.
At 48.
802 At 49; and Family Law Act 1975 (Aus) s 62G(1).
803 See generally Family Law Rules 2004 (Aus) r 15.04, It is an offence to publish or distribute to the
public, any part of a family law proceeding that identifies one or more of the parties, witnesses or
other persons. This would include showing the family report to other people, contrary to the Rules
and court orders. A person interviewed for the report cannot view the completed report without
the court’s permission, Family Law Act 1975 (Aus) s 121.
804 Michelle Fernando, above n 792, at 48; and Michelle Fernando, above n 435, at 390.
805 Family Law Act 1975 (Aus) s 62G(3A).
806 Michelle Fernando, above n 435, at 391.
800
801
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The reports may contain the consultant’s recommendations and opinions on what
care arrangements would meet the children’s best interests.807 The opinions of the
family consultant are considered expert opinion and are thus admissible as
evidence.808 The court holds the reports in high regard and attributes significant
weight to them.809
Little research has been undertaken to look at the effectiveness of Family Reports
in Australia. One study examined the report’s effect on outcomes of cases, it found
in 76% of cases where reports were obtained there was either settlement or the
judiciary relied upon the reports in their decision-making.810
C.

Voice of Child Reports – Canada

In Canada a ‘Voice of the Child Report’ may be court ordered, when it is
determined to be necessary and appropriate to determine the best interests of the
child or a party to proceedings requests a report.811 It is a non- evaluative report,
much narrower in scope than a more traditional custody evaluation or assessment.
The court directs the scope and nature of the report in a ‘Voice of the Child Report
Order’.812 Report guidelines suggest, in order to ensure the elicitation of reliable
information of the best quality, the report order should ensure attention is given to
posing specific questions to be answered.813

At 390.
Evidence Act 1995 (Aus) s 79.
809 Michelle Fernando, above n 792, at 48; and Michelle Fernando, above n 435, at 391.
810 Michelle Fernando, above n 792, at 48; and Thea Brown, Margarita Frederico, Lesley Hewitt, and
Rosemary Sheehan, “Mandated coordination; Aspects of the interface between the Family Court of
Australia and the Victorian State Child Protection Services Children at Risk; Now and in the Future”
(paper presented to, Australian Association of Family Lawyers and Conciliators seminar,
Melbourne, April 1997) at 15.
811 Nova Scotia Department of Justice Court Services Voice of the Child Report Guidelines,
Information on Conducting a Court-ordered Voice of the Child Report in Private Family Law
Proceedings in Nova Scotia (Nova Scotia Department of Justice Court Services, Guidelines, 2015) at
5.
812 At 5.
813 At 5.
807
808
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The report writer is expected to consider factors that may affect the participation
process for the child including but not limited to considering the prevalence of
coaching or inappropriate influence, the child’s willingness and ability to
participate in a meaningful way and whether the child’s views can be reliably
ascertained. 814
The reports may be prepared on their own or as part of a wider evaluation.815
When conducted alone they generally do not provide an assessment of the child’s
best interests and generally do not make recommendations.816 The purpose of the
report is to gather information on the child’s perspective of their life and the
matter affecting them.817
However, exemplifying the ‘within jurisdiction’ disparity evident in this
comparison of international participation practices, the ‘Voice of the Child Report
Guidelines’ prepared by the Nova Scotia Department of Justice Court Services note
that the report may include, when appropriate, recommendations.818 This may
occur when requested by the court or at the initiative of the report writer.819 The
guidelines indicate the scope of any recommendation is limited to suggestions for
further intervention and should not be as to best interests of the child.820
There is a systematic approach to these reports with a clear framework for the
report content provided. The intention is to ensure both the objectives of the
guidelines are met and particular information is included for the court. The report
should include details of the child’s present living circumstances and the child’s
views on; their relationship with and the relationship between the adult litigants,
transitions between homes, relationships they have with significant others,
practicalities of any expressed preferences and any expressed worries or
At 6.
At 4.
816 Rachel Birnbaum “Views of the Child Reports: Hearing Directly from Children Involved in PostSeparation Disputes” (2017) 5(3) Social Inclusion 1 at 2.
817 At 2; and Nova Scotia Department of Justice Court Services, above n 811, at 3.
818 Nova Scotia Department of Justice Court Services, above n 811, at 19.
819 At 19-20.
820 Nova Scotia Department of Justice Court Services, above n 811, at 19-20.
814
815
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anxieties.821 It is recommended the child’s preference for the proposed parenting
plans is only discussed and reported if raised by the child, however some report
writing guidelines appear to contradict this.822 To actively ask the child for their
preference of care plan, can place the child in the difficult position of taking the
side of one parent. This can result in the child feeling burdened that they carry
responsibility for the decision-making. Seeking out the child’s preference for the
proposed care plans is therefore best avoided.
The reports are usually based on two interviews with the child although variance
means some children may only be interviewed once.823 The report writer does not
read pleadings; however, parties must submit to the report writer their parenting
proposals in a ‘Parenting Proposal Form’ provided by the court.824
In conveying the child’s views the report is expected to reference the clarity of the
child’s views as well as the duration the views have been expressed, influences on
the views, practicality of the views, the child’s maturity level and if further
interviews should be conducted.825
On completion, a copy of the report is provided to counsel for the parties, the
parties themselves and may be provided to the child if authorised by the court.826
The reports can be produced within two weeks of request and vary in cost but are
usually completed for $500 for one child and $250 for each child thereafter.827

At 18.
Rachel Birnbaum, Patti Cross, Katherine Kavassalis and John-Paul E Boyd “Views of the Child
Reports across Canada” (paper presented to AFCC Regional Conference, Ohio, 2015) at 39. See
generally Nova Scotia Department of Justice Court Services, above n 811, at 18, the guidelines do
not provide clarity on this point rather they state the information from the child should include
their preferred parenting plan and thoughts and feelings on that plan, therefore, indicating the
specific question should be asked of the child.
823 Rachel Birnbaum, above n 780, at 2.
824 Nova Scotia Department of Justice Court Services, above n 811, at 16.
825 Nova Scotia Department of Justice Court Services, above n 811, at 6-7.
826 At 8.
827 Rachel Birnbaum et al., above n 822, at 34.
821
822
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Provision is available for cost contributions to be ordered for the reports, making
them fiscally attractive to the courts.828
Little research has been undertaken on the usefulness of the reports their benefits
and/or limitations. One study, by Birnbaum, examined children’s experiences of
the reporting process but not the effectiveness.829 It found the majority of children
were happy to have the opportunity to participate but some expressed concern
over the accuracy of the treatment of their views.830
D.

Reports Summary

Reports restricted to the views of the child are demonstrably quicker to obtain,
cheaper and effective in realising children’s participation rights. Such reports play
an important role in protecting those rights, when they are mandated to include
the child’s views.
A limitation of the Canadian views reports is they do not gather any contextual
information. Aside from the proposed parenting plans being provided the
interview relies strictly on meeting the child, once or twice. The failure to gather
further data from other sources such as the parents, the child’s school, or doctor
may limit the reliability of the expressed views. It also limits the scope of
recommendations that can be made.
The Canadian and Cafcass reports both risk placing the burden of decision-making
responsibility onto children by seeking out their preferences on proposed care
plans.
Including recommendations in reports on what is in the child’s best interests may
be a factor contributing to their effectiveness in encouraging settlement and
shortening litigation. However, such recommendations should only be done when
the report writer is suitably qualified to do so. This is an area that warrants further
Nova Scotia Department of Justice Court Services, above n 811, at 8.
Birnbaum, above n 780, at 2.
830 At 5.
828

829 Rachel
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research. No research has been undertaken on the effectiveness of the Cafcass,
Canadian or New Zealand reports in encouraging settlement. Their usefulness in
this regard is unknown. In contrast, the Australian family reports are attributed
with encouraging settlement and shortening trial length,831 factors that promote
children’s welfare and best interests.
For many children, non–evaluative reports may realise their participation rights
and satisfy their own participation requirements. Many children may not want or
benefit from further participation. However, children generally express
dissatisfaction with reports when their confidentiality and privacy is not
respected, they feel their views are not properly understood or taken seriously
and/or are filtered and reinterpreted. 832 This highlights the importance of
developing reports and reporting practices that realise children’s participation
rights but go further than ticking the box of rights realisation in their purpose and
process.
In conclusion, reports provide an opportunity for children’s participation rights to
be realised and can provide a useful triage service. They can help ascertain how
the child is adjusting to and coping with the parental separation or dispute and
identify whether referrals for support or more evaluative type assessments are
required. They are an important option in what should be a continuum of services
enabling children’s participation.
4.

Child Participation in Family Court Proceedings via a Separate Legal
Representation

Articles 3 and 12 of the UNCRC provide two complementary principles, to act in
the child’s best interests and to ensure the child’s views are both heard and taken
into consideration.833 These two needs have influenced the development of the

Michelle Fernando, above n 435, at 390-391.
At 392.
833 United Nations Convention on the Rights of the Child, above n 277, arts 3 and 12.
831
832
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role of separate legal representation for children, now a common method of
providing children with an indirect way to have their views conveyed to the court.
The guardian ad litem (‘GAL’) is a method enabling indirect participation for
children in private law disputes. This role may also be referred to as ‘Best Interests
Guardian’ or “Best Interest Lawyer’.834 At an international level, there is no agreed
definition for the term ‘GAL’,835 nor agreement on functions they must have.836
Generally, the GAL has a dual role, namely to elicit and convey to the court the
child’s views and advocate for what the lawyer considers is in the child’s best
interests.837
In Ireland a GAL may be appointed in private law disputes.838 Appointment is
discretionary and occurs only if the court is satisfied appointment is “necessary in
the interests of the child to do so”.839 The GAL in Ireland undertakes the dual role,
to inform the court of the child’s views and make recommendations in the child’s
best interests.840
In Canada the role is referred to as a ‘Best Interest Guardian’ and often involves
exploring options for care arrangements for the child and negotiating settlement
between the parties.841 The Guardian will meet with the child and advocate for a
position, from their viewpoint, of what is in the child’s best interests.842 They must
keep the child informed of proceedings, ensure all relevant evidence pertaining to
the child’s welfare is before the court, and convey the child’s expressed views.843
Nicholas Bala, Rachel Birnbaum and Lorne Bertrand “Controversy about the role of children’s
lawyers: Advocate or best interests guardian? Comparing practices in two Canadian jurisdictions
with different policies for lawyers” (2013) 51(4) Family Court Review 681 at 683.
835 Aisling Parkes, above n 436, at 122; and Andy Bilson and Sue White, above n 750, at 223.
836 Andy Bilson and Sue White, above n 750, at 223; and Aisling Parkes, above n 436, at 99.
837 Aisling Parkes, above n 436, at 122.
838 Guardianship of Infants Act 1964 (Ireland), s 28.
839 Aisling Parkes, above n 436, at 122.
840 At 122.
841 Nicholas Bala and Rachel Birnbaum “Rethinking the Role of Lawyers for Children: Child
Representation and Canadian Family Relationship Cases” (2018) 59(4) Les Cahiers de Droit 787 at
815.
842 At 814.
843 At 814.
834
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In Australia, the role is referred to as an Independent Child’s Lawyer (ICL).
Children whose parents are in dispute over their care and contact may have an ICL
appointed by the court, at their discretion.844 They are most often appointed in
complex cases.845 The role of the ICL is to represent the child’s best interests. The
ICL is not required to meet with the children they represent and many in practice
rely on the welfare reporter, who conducts the earlier assessment of the family, to
do so. 846 Criticism of the role from children is it results in their feeling
marginalised, their expectation being their views, not their best interests, should
be represented when they have their own lawyer.847
Similarly, in private law disputes in England and Wales a best interest lawyer may
be appointed.848 In America, there is significant variance in the construct of the
role of the child’s separate legal representative. In some states a best interest
lawyer is appointed with the dual role of representing views and interests of the
child. In others, two separate representatives for the child are appointed, one to
represent the child’s views and one to advocate for their best interests. A further
variation in some states sees the child attorney appointed to represent either the
child’s views or best interests. In the instances where best interests only are
represented, there is no statutory requirement for the representative to inform the
court of the child’s views.
5.

Strengths and Weaknesses of the Separate Legal Representative

The dual nature of the role of views and best interests advocate is not without
controversy. There is doubt over the suitability of lawyer’s qualifications to be
making recommendations over what is in a child’s best interests.849 The risk is the

844 Felicity Bell “Meetings between children’s lawyers and children involved in private family law
disputes” Child and Family Law Quarterly (2016) 28(1) 5 at 5.
845 Family Law Act 1975 (Australia) s 68L.
846 Felicity Bell, above n 844, at 5.
847 Michelle Fernando “Children’s direct participation and the views of Australian judges” (2013) 92
Family Matters 41 at 43.
848 Nicholas Bala et al., above n 834, at 683; Andy Bilson and Sue White, above n 750, at 223.
849 Nicholas Bala et al., above n 841, at 815.
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representatives bring to the role their own biases and advance, in their personal
and unskilled opinion, what they consider is in the child’s best interest.
The dual role may result in the conveying of the child’s views becoming a distinct
secondary duty of the representative. There is also “limited empirical work on the
impact of models of children’s representation”850 but in research that has been
done on children’s satisfaction with their participation processes, those using only
lawyers fare badly with children reporting they didn’t feel listened to.851
A person appointed in this role brings with them knowledge of the law and its
application as well as an ability to represent the child in court. In private law
disputes, often parents are under heightened stress and unable to consider the
child’s best interests due to emotional unavailability and/or the prevalent adult
conflict. A separate legal representative with a dual role gives the child a strong
independent advocate whose role is to support their welfare and best interests.
Despite the concerns over the dual model of legal representation significant
support for the role is found from many judges, lawyers, and commentators.852
They consider by providing the court with additional information the court is
assisted in understanding to a fuller extent the child’s circumstances, make their
determination and the child’s best interests, are promoted in the process.853
Appointing two legal representatives to represent a child’s views and best
interests separately, might be favoured in a children’s rights-based approach but
would be a fiscally unattractive proposition for most parties, courts and
governments. Conversely, to appoint a representative to advocate for a child’s best
interest, and not their views, falls short of the intended ambit of Article 12.

Andy Bilson and Sue White, above n 750, at 235.
At 235.
852 Nicholas Bala et al., above n 834, at 683.
853 At 683.
850
851
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6.

Child Participation in Family Court Proceedings via Judicial Interviews

The UN Committee has interpreted Article 12, to mean each child should have the
opportunity of being heard directly, wherever possible.854 There are two main
ways this could happen. Firstly, by appearing in open court, which is uncommon in
family law proceedings generally, 855 secondly via the judicial interview in
chambers.
In Canada the practice of judicial interviews has not been common outside Quebec
but it is considered an area where there is growing interest.856 In most Canadian
Provinces there is no legislative authority for judicial interviews but, case law has
established in private law disputes when the child’s welfare is at issue, judges have
the inherent authority to interview the child privately in chambers.857 It has also
been confirmed the purpose should be strictly for ascertaining the child’s views,
not for forensic purposes and a record of the interview should be kept.858
The timing of the judicial interview in Canadian proceedings can vary. The
meetings may take place at motions, pre-trial settlement conferences and at
hearing.859 In a national survey of judges, it was reported some met the child after
a decision was reached, to explain their decision or wrote a letter to the child for
this purpose, a copy of which was provided to the parties.860 The location of the
Aisling Parkes above n 436, at 115; and UN Committee on the Rights of the Child (CRC), General
Comment No. 12: The Right of the Child to be Heard, above n 8, at 9.
855 Michelle Fernando “Express Recognition of the UN Convention on the Rights of the Child in the
Family Law Act: What Impact for Children’s Participation?” (2013) 36(1) UNSW Law Journal 88 at
99.
856 Rachel Birnbaum, Tamar Morag and Francine Cyr The Twists and Turns of Children’s
Participation in Family Disputes: What a Tangled Web Professionals Weave (paper presented to
World Congress on Family Law and Children’s Rights conference, Dublin, Ireland, 2017) at 14.
Quebec provides a presumptive statutory provision that establishes the right of the child to be
heard by the court providing their maturity warrants this, this is found in Article 34 of the Civil
Code. If a child, in this District, requests it a judicial interview must be held; and Nicholas Bala,
Rachel Birnbaum and Francine Cyr “Judicial Interviews of Children in Canada’s Family Courts:
Growing Acceptance but Still Controversial” in Tali Gal and Benedetta Faedi Duramy (eds)
International Perspectives and Empirical Findings on Child Participation From Social Exclusion to
Child-Inclusive Policies (Oxford University Press, Oxford, 2015) 135 at 143.
857 Rachel Birnbaum et al., above n 856, at 14.
858 Rachel Birnbaum et al., above n 856, at 15; and Nicholas Bala et al., above n 856, at 142.
859 Nicholas Bala et al., above n 856, at 145.
860 At 145.
854
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meeting also varies. Most often it occurs in chambers with a court clerk present or
in the courtroom with the parties counsel present.861 If the child has separate legal
representation they are invariably included.862
The majority of meetings are recorded but again there is significant variation
across districts.863 Ontario has a legislative requirement for meetings to be
recorded when held during a motion or hearing, however there appears to be no
real consensus on the issue of record keeping of meetings.864 There is variation in
the type and extent of information provided to parents about the meeting. Some
may receive a full transcript of the meetings, some a summary only and in Quebec
parents may be asked to waive their right to hear any recording entirely.865
Likewise the approach to confidentiality of the meeting is inconsistent.
Confidentiality is often not discussed with the child at all or the child may be
advised a summary of the meeting will be provided to the parents.866
In Canada there has been a call for legally mandated guidelines, for judicial
interviews, to be adopted.867 Proposed guidelines have been developed, by Bala,
Birnbaum, and Cyr, but are yet to be ratified. Bala et al. note, guidelines should
allow for the particular culture, resources, and law of the jurisdiction they are
developed in but should always include a clear purpose for the interview, together
with provisions that cover the duty of professionals, parental attendance at the
interview and the scope of confidentiality.868
The proposed guidelines define the primary purpose of the interview as providing
the child with information on the proceedings and assisting them in feeling

At 146.
At 146.
863 At 146.
864 At 146.
865 At 147.
866 At 147.
867 At 150.
868 Nicholas Bala, Rachel Birnbaum, Francine Cyr and Denise McColley “Children’s Voices in Family
Court: Guidelines for Judges Meeting Children” (2013) 47(3) Family Law Quarterly 379 at 397.
861
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involved in the decision-making process.869 They note, the purpose is not to gather
evidence or elicit from the child information to assist in determining factual
matters in the dispute rather the primary purpose is to benefit the child from
making sure they feel included in the decision making process.870
The proposed guidelines further provide professionals representing children have
a duty to make it known to the child a judicial interview is an available option, and
if the child wishes to participate in this manner, to convey that preference to the
judge.871
Bala et al. consider the practice of providing parties with a summary of the
interview, while keeping a full record in case of appeal, appears to adequately
balance parties concerns about due process and reliability of views with the need
to protect the welfare and interests of the child.872
Israel does not have a statutory obligation to consider the views of the child in
private law disputes. 873 However, the case law of the Israeli Family Court
illustrates a growing recognition of children’s right to participate commensurate
with ratification of the UNCRC by Israel in 1991.874
In the majority of states in America judicial interviews are conducted but there is
no consensus on the scope of the interview and significant concern for the due
process rights of adult litigants.875 The interviews are widely known as “in camera”
meetings. The meeting may be recorded, and the recording sealed in case of appeal

At 397; and Nicholas Bala et al., above n 856, at 150 and 152.
Nicholas Bala et al., above n 868, at 397.
871 At 390-397.
872 Nicholas Bala et al., above n 856, at 152-153.
873 Nicola Taylor et al., above n 1202, at 661-662.
874 Nicola Taylor et al., above n 1202, at 662.
875 Barbara A Atwood “The Child’s Voice in Custody Litigation: An Empirical Survey and Suggestions
for Reform” (2003) 45 Arizona Law Review 629 at 630-631.
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or it can be made available to the parties. There is also variance, within states,
about the permissible scope of the judicial interview. 876
Unlike other jurisdictions, in Australia, England and Wales judicial interviews
rarely occur.877 Similarly, in Scotland, the judiciary themselves are divided over
both the issue of the appropriateness of judicial interviews and confidentiality that
should be ascribed to any views expressed by the child during an interview.878
In Australia the judicial interview may occur in camera or privately but with the
conversation being recorded, that recording becoming part of the proceedings. 879
Despite their rarity, research indicates many Australian judges believe judicial
interviews to be useful, but the majority considered they lacked the skills required
to conduct the interview in a meaningful manner.880
In the United Kingdom the Family Justice Council has also developed guidelines for
judicial interviews.881 They note the purpose of meeting children is not to gather
evidentiary material but to aid in the child’s understanding of what is going on and
assure the child they are being listened to.882 The meeting is not confidential.883
Children are to be informed their views are one of the factors being taken into
account in the decision-making process and how the decision will be conveyed to
them.884 The parties have the chance to respond to the material gained in the

876 The judicial interview in the United States of America is commonly referred to as the ‘in camera’
interview, see generally Barbara A Atwood “The Child’s Voice in Custody Litigation: An Empirical
Survey and Suggestions for Reform” (2003) 45 Arizona Law Review 629 at 631.
877 Michelle Fernando, above n 847, at 41.
878 Pauline Tapp, above n 405, at 40.
879 Family Court Rules 2004 (Australia) R 15.02.
880 Michelle Fernando, above n 847, at 45.
881 London Family Justice Council “Guidelines for Judges meeting children who are subject to family
proceedings” Guidelines April 2010) Family Law UK ,www.familylaw.co.uk>; Michelle Fernando,
above n 877, at 46.
882 Michelle Fernando, above n 847, at 46.
883 London Family Justice Council “Guidelines for Judges meeting children who are subject to family
proceedings” Guidelines April 2010) Family Law UK, <www.familylaw.co.uk>.
884 London Family Justice Council “Guidelines for Judges meeting children who are subject to family
proceedings” Guidelines April 2010) Family Law UK, <www.familylaw.co.uk>.
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judicial interview through evidence or submissions.885 In deciding whether to
conduct the interview, consideration of the child’s age is relative but not
determinative.886
7.

Strengths and Weaknesses of the Judicial Interview

The notion of speaking to a judge will not appeal to all children. However, for
some, a desire to express their views directly to the decision-maker exists and
those children should have the opportunity to do so. The judicial interview can
realise participation rights of children generally and, for some, the child’s
preferred method of participation. It may assist in the child’s adjustment to
parental separation887, help them in accepting the outcome888 and result in general
feelings of positive self-worth for the child from directly participating in the
decision-making process. The judicial interview also provides the child with the
opportunity to clearly express the strength of their views and may heighten the
child’s ability to influence the decision.889 These are all strengths of the judicial
interview.
However, across jurisdictions the right to access the judicial interview is largely
discretionary and controlled by legal professionals. Control to this extent, of the
child’s right to participate, demonstrates the sustained paternalistic approach to
thinking about children in family justice systems.
A further weakness of the meeting is its one-off nature and brevity. No
professional, whether it is a judge, mediator, lawyer, assessor should ever rely on
just one interview to establish a child’s views and preferences.890 A child’s views
London Family Justice Council “Guidelines for Judges Meeting Children Who are Subject to
Family Proceedings” Guidelines April 2010) Family Law UK, <www.familylaw.co.uk>.
886 London Family Justice Council “Guidelines for Judges Meeting Children Who are Subject to
Family Proceedings” Guidelines April 2010) Family Law UK, <www.familylaw.co.uk>.
887 Nicholas Bala, et al., above n 856, at 153.
888 Pauline Tapp, above n 405, at 37.
889 Tamar Morag, Dori Rivkin and Yoa Sorek “Child participation in the family courts- Lessons from
the Israeli Pilot Project” (2012) 26(1) International Journal of Law Policy and the Family 1 at 20.
890 Rachel Birnbaum, Nicholas Bala and Francine Cyr “Children’s experiences with Family Justice
Professionals in Ontario and Ohio” (2011) 25(3) International Journal of Law, Policy and the Family
398 at 414.
885
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are informed by context. Views may change over time, vary in different
environments dependent on how comfortable the child is or be influenced by
factors such as who took them to the meeting that day or who is taking them home
after the meeting and might interrogate them on what they said. A one-off brief
meeting also fails to allow for building of both trust and rapport with the child,
which may affect their level of disclosure.
The timing of the judicial interview is also worthy of consideration. In practice, a
close nexus may occur between the meeting and the decision. This may result in
the child feeling they were responsible for the outcome, inadvertently placing the
burden of decision-making upon the child, a position widely accepted as best
avoided.891 There is also a chance the child is placed at risk of harm with this
immediacy if the parent whose position was not upheld by the court, perceives the
child’s views as having swayed the decision-maker.
In summary, the judicial interview is an important participation option,
complementary to other participation pathways for the child. It also provides the
safest opportunity for children’s direct participation in private law disputes, a right
prescribed in Article 12. Any preferences expressed during the meeting should be
taken into account by the judge alongside previously conveyed views and the
context within which all views were communicated.
8.

Innovative Participation Practices

Whilst reports, separate legal representation and judicial interviews form the most
common participation processes in in-court proceedings globally, in recent years
innovative participation practices have been introduced in Scotland and Israel. The
innovative processes for child participation introduced in those two jurisdictions
are now examined and evaluated.

Megan M Gollop, Nicola J Taylor and Anne B Smith “Children’s perspectives of their parents
separation” in Anne B Smith, Nicola J Taylor and Megan M Gollop (eds) Children’s Voices Research
Policy and Practice (Pearson Education New Zealand Limited, Auckland, 2000) 134 at 155; and see
generally Patrick Parkinson and Judy Cashmore, above n 13, at 68, the majority of children noted
being specifically asked what they wanted in a care and contact disputes placed them in a difficult
position with particular concern expressed over their views being made known to the parents.
891
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A.

Scotland - Form 9 and Letters to the Judge

Scotland provides a unique method by which children can participate in family law
proceedings. At the time of filing proceedings in private law disputes, the judge
makes a decision whether to have a copy of the application served on any child
who will be affected by the order.892 Either party to proceedings can request
service on the child is dispensed with.893
If served, the application is sent to the child accompanied by a prescribed form,
referred to as ‘Form 9’, requesting their views.894 The applicant’s lawyer must
complete the first part of the form. This advises the child of the decisions the
applicant has asked the court to make.
The child is invited to complete a section on the form or to write a letter to the
court on a separate piece of paper, if they wish to convey their views on the
matter.895 Included in the form is information on their right to instruct a lawyer
and how to contact the Scottish Child Law Centre for further advice.896
On completion by the child, the form is returned to the court in the addressed
envelope provided, no postage required. When received by the court the child may
be spoken to, at the court’s discretion.897 The form is silent on who else might view
the completed form.
The form, when used, provides an example of a quick, cheap participation pathway
for children and technical realisation of the child’s Article 12 rights. The child is
also assured their expressed views are directly relayed to the decision-maker and
are not filtered through a third-party representative.

892 Fiona E Raitt “Judicial discretion and methods of ascertaining the views of a child” (2004) 16(2)
Child and Family Law Quarterly 151 at 155; and Michelle Fernando, above n 792, at 50.
893 Fiona E Raitt, above n 892, at 156.
894 Michelle Fernando, above n 847, at 50.
895 Fiona E Raitt, above n 892, at 155.
896 At 155.
897 At 155.
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However, a written invitation to a child to provide a written response to a court
application affecting them is a very formal approach. It relies on the party’s lawyer
being able to inform the child in age appropriate language the proceedings before
the court and then assumes the child can read and write to a competent level. The
form would be a challenge for children with learning difficulties and for whom
English is their second language. There is no assurance the child has personally
filled out the form and it exposes the child to parental pressure by receiving the
form and completing it at home. Finally, access to this participation process is
fettered by adults and notably service is dispensed with frequently.898
There has been heavy criticism of the form some of which notes its use of adult
language and terms children were not familiar with. It assumes knowledge of the
court proceedings and process, fails to refer to the right of the child to access
support to assist them in communicating their views and is ‘one size fits all’ in
nature. 899 A very low return rate of the form is also noted.900
In 2016 a review of the form was initiated by the Scottish Family Law Committee
of the Civil Justice Council. The Council consulted with children’s organisations
and children themselves over the use of the form. In reply, the language of the form
was noted as including difficult and unknown terms and failed to accommodate
children of different ages.901 Concern and worry was also expressed by children,
who had received the form, as they did not know the sender nor who the audience
would be.902 Further, children stated there was a lack of follow up once the form
was returned.903 The Form 9 was replaced in June 2019 with an updated version
designed to be more child friendly and the accompanying letter adapted to include

898

At 156.

899 Together

Scottish Alliance for Children’s Rights “Hearing the Voice of the Child in Family
Actions- Form 9 Review” (submissions to the Scottish Civil Justice Council Family Law Committee,
25th January 2016) at 3.
900 EKM Tisdall “Subjects with agency? Children’s participation in family law proceedings” [2016]
Journal of Social Welfare and Family Law 1 at 8.
901 Together Scottish Alliance for Children’s Rights, above n 899, at 8-10.
902 Together Scottish Alliance for Children’s Rights, above n 899, at 8-10.
903 At 10.
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advice to the child of their right to express their views.904 What is still lacking is a
mechanism for providing feedback to children when a decision has been made,
assurance the views written down are the child’s own views and the use of the
form remains at the discretion of the court.905 Despite the revision, the form fails to
ensure effective and meaningful child participation without these matters being
remedied.
B.

Israel - Child Participation Units

In Israel, adjunct to the Israeli Family Courts are Social Service Units (“SSU”) run
by the Ministry of Social Affairs and Social Services. Social workers and
psychologists operate from the SSU, their purpose, to assist the court in decisionmaking in family disputes.906
A pilot project for child participation was introduced in two family courts in Haifa
and Jerusalem, where a Child Participation Department (“CPD”) was attached to
the SSU’s.907 The project ran from 2006-2009 and was accompanied by an
evaluation study. 908 Special regulations were ratified to enable the projects
operation.909
The key elements of the interdisciplinary child participation model were: the CPD
was staffed by Participation Social Workers (PSWs”), a judicial referral could be
made for a child to meet with a PSW, this invitation was worded as a direction of
the court and information on the process sent to the parents and their legal

904 Kirstin Hudson “New Form 9: Worth the wait?” (20th May 2019) Law Society of Scotland
<www.lawscot.org.uk>
905 Kirstin Hudson “New Form 9: Worth the wait?” (20th May 2019) Law Society of Scotland
<www.lawscot.org.uk.>
906 Tamar Morag and Yoa Sorek “Children’s Participation in Israeli Family Courts: An Account of an
Ongoing Learning Process” in Tali Gal and Benedetta Faedi Duramy (eds) International
Perspectives and Empirical Findings on Child Participation from Social Exclusion to Child-Inclusive
Policies (Oxford University Press, Oxford, 2015) 157 at 160.
907 Tamar Morag et al., above n 889, at 14.
908 Nicola Taylor et al., above n 1202, at 664.
909 At 664.
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representatives.910 Children who attended the CPD were informed of their right to
participate, the purpose of the participation, rules of confidentiality, the options of
participation available to them, either a judicial interview or indirect participation
through the PSW providing a written report to the court on the child’s views.911
If the child’s elected method of participation was judicial interview, this was
arranged and held with the PSW present.912 If the child elected to be heard by the
PSW, the PSW prepared a written report on the child’s views. This included the
PSW’s views of the child’s “behaviour and situation” at the time.913
Records of the reports and judicial meetings remained confidential, unless the
child waived the right to confidentiality, and records were available on appeal.914
The child’s expressed views were not included in the decision unless the child
consented and even then only if the court considered disclosure would promote
the best interests of the child.915
When a child had participated, the decision was explained to the child, either at the
time of making the decision or soon thereafter, by the judge or the PSW.916 After
this meeting, if the child consented, the PSW may contact the parents and discuss
with them all or part of the child’s expressed views.917
The project did not examine in detail whether or how children’s participation
contributed to judicial decision-making.918 It did demonstrate one of the first

Tamar Morag and Yoa Sorek, above n 906, at 160; and. See generally Tamar Morag et al., above n
889 at 8, the PSW were assisted from time to time as needed by a psychologist.
911 Tamar Morag and Yoa Sorek, above n 906, at 160.
912 Nicola Taylor et al., above n 1202, at 665.
913 At 661.
914 Tamar Morag and Yoa Sorek, above n 906, at 161.
915 At 161.
916 At 161.
917 At 161.
918 Tamar Morag et al., above n 889, at 15.
910
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attempts in the world to “regulate the legal details of children’s participation in
family court proceedings”.919
After the follow up study, the model was extended to mediation proceedings and
later applied to all family courts in Israel.920
A significant weakness of the Israeli model of child participation is the
discretionary nature of the referral process. A clear directive to refer every case to
the participation section was provided, unless it was considered participation
would not promote the child’s welfare, yet referral rates were low.921 Less than
half of all files in the project were referred to the CPD, the preference of Judges was
to refer hard and complex cases.922
Despite the UN Committee’s aim for States Parties to develop legislation that
recognises the right to participate as the inherent and independent right of the
child, the aspect of the model providing for the discretion to refer, creates tension
with this objective. The child’s ability to exercise their inherent right to participate
remains dependent on the judge deeming participation appropriate.
Key reasons provided by the judiciary for non-referral included: concern
participation would overburden the children, place undue pressure on them or the
view participation would not assist the court in reaching their decision.923 These
explanations are reflective of the deeply entrenched and out-dated views of
children as objects of concern in need of protection and have been refuted by
research in this field. The projects examination of judges views on the participation
model revealed resistance to a universal right to participate for children.924
Without a change in judicial attitudes, any model that relies on providing a
Tamar Morag and Yoa Sorek, above n 906, at 158.
Tamar Morag and Yoa Sorek, above n 906, at 169.
921 Tamar Morag and Yoa Sorek, above n 906, at 163.
922 At 168.
923 At 168.
924 At 171; and See generally Tamar Morag and Yoa Sorek, above n 906, at 171, However, this
finding was qualified by the views of the SSWs that new judges were more likely than senior judges
to have children participate.
919
920
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discretionary system to allow children’s access to participation processes, risks
failing to realise the right of all children to participate.
A further weakness of the model was that only those children who expressed their
views were advised of the outcome. While the right to participate is voluntary,
even electing to not express a view is active participation and demonstrates a child
exercising their Article 12 rights. The outcome is relevant and important for all
children and children should be provided with details of the outcome regardless of
whether they verbally expressed their view.
A strength of the project, was the high level of satisfaction with the process
reported by both children and parents in the formative evaluation.925 In the followup study, social workers also reported their perception that participation
contributed positively to the majority of children’s psychological health and in
some cases contributed to behavioural changes in parents becoming more suited
to the needs of the child.926
A further strength of the model was the wide acceptance of the confidential nature
of the child’s expressed views.927 This is often a controversial issue when
developing child participation models due to the adversarial nature of legal
proceedings and rules of evidence. By maintaining confidentiality, until appeal, risk
to the child from possible parental reprisal can be mitigated.
The findings of the project have major implications for the development of future
models of child participation in family courts. The evaluation highlighted a
significant gap between children’s views and their parents’ perspectives of how
their children were feeling as well as the centrality of the role of the PSW in

Tamar Morag et al., above n 889, at 14.
At 14; and see generally Tamar Morag and Yoa Sorek, above n 906, at 176-177 the researchers
acknowledge the evaluation study and the subsequent follow up study on the Israeli model differed
in their methodology and as a result changes and trends between the two studies could not be
analysed and the authors relied on impressions of those interviewed.
927 At 171.
925
926
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providing the child with emotional support.928 This model stresses the importance
of involving a therapeutic professional in the process. They assist the parents in
being able to hear their child’s views and as a result focus on the needs of the child.
They also play an important role in emotionally supporting children through the
parental dispute.929 Both factors are critical components of the re-conceptualised
‘purpose’ of participation in private law disputes.
A further finding of importance for the development of future models is associated
with the degrees of participation developed. Both judges and PSWs were swayed
towards the option of direct participation when a child expressed a strong
preference and the case was more complex.930
This model of child participation also confirms, anchoring the right to participate
in legislation as a universal right of the child will help with the fuller
implementation of the right and is a critical element for any child participation
model developed in the future.
9.

Chapter Summary

This chapter has highlighted some of the various ways children can participate in
private law disputes in both the out-of-court and in-court systems across different
international family law contexts. These included reports, separate legal
representation for the child, judicial meetings and via a child consultant in child
inclusive mediation as well as the less common but innovative practices of a child
views form and the establishment of specialist child participation units. Despite
the significant diversity of family law jurisdictions, it confirms an international
commitment to enhancing children’s participation in private family law disputes.
Each method of participation examined in this chapter has its own strengths and
weaknesses. In addition, a number of important issues have emerged from the
chapter, they are summarised below.

Tamar Morag et al., above n 889, at 22.
Tamar Morag et al., above n 889, at 22-26.
930 At 22.
928
929
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This chapter demonstrates the evident gap between the principle of child
participation and its practice. All the mechanisms that enable child participation
had mitigating factors that limited and at times prevented children’s participation.
In particular, the prevailing attitudes of professionals and parents towards
children’s participation and unsupportive legal processes all create barriers to
children’s participation rights being realised.
The Voice of Child Reports in Canada and the Israeli Child Participation Unit are
outstanding examples of new services and approaches aimed at developing and
strengthening child participation processes. The Israeli project is one of the few
examples of a legislative commitment to children’s participation. However, even
with such commitment when a discretionary element for referral to a participation
process prevails, countervailing attitudes about children work to prevent
participation.
Internationally, there is no apparent procedural consideration given to the timing
of children’s participation and it can often be treated as a one-off event.
Participation is meant to be a process and it is a right to participate in the process
of decision-making that is enshrined in Article 12.
There is clear scope for further research examining the effectiveness of existing
participation processes and the extent to which they provide benefits for children
and adults and enable effective and meaningful participation for children. There is
also the possibility of exploring potential new degrees of participation for children,
informed by children’s views. Having a continuum of services available to children
would support and recognise children as individual agents.
This chapter has further highlighted the need for a template model for child
participation to ensure the practice of child participation accurately and effectively
reflects the principles of Article 12. The fundamental importance of Article 12 is of
little consequence if the principles of the article itself are not properly
implemented and realised in practice. The template must encapsulate not only the
basic elements of Article 12 but also the broader provisions of the UNCRC. Such a
child participation model,

when developed and applied, would confirm the
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minimum standard for the ideal of child participation as intended by the
Convention. It could support States Parties in the implementation of Article 12
rights and also be used to evaluate existing and inform development of new child
participation processes. This would lead to a more standardised and consistent
approach, between States Parties, in the practice of child participation. For
children it would mean realisation of their rights in the manner, and to the extent,
intended by the UNCRC.
The next chapter reviews the literature on empirical research examining if, and
how, children want to participate in private law disputes, the potential benefits
and risks of participation and arguments against it.
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Chapter Six
Literature Review and Examination of Barriers to Children’s Participation

1.

Introduction

When private law disputes commence, parental cooperation has ceased; conflict is
prevalent, often at very high levels, with either one or both parents having adopted
adversarial positions. Research on the effects of parental separation on children
has firmly established parental conflict is harmful to children. 931 A key
determinant of children’s wellbeing, post-separation, is the extent to which
parents are able to cooperate and manage conflict.932
Much has been written about the importance of children’s participation,
particularly during the time of parental separation.933 The UNCRC has provided the
legal and moral foundation for participation in matters affecting children, and
Childhood Studies and Sociocultural Theory both offer further conceptual support
for this right. In addition, the UN Committee has provided guidance on the
intended scope of Article 12 and the development of participation processes. Yet,
children’s participation rights remain some of the most unrealised of all
Convention rights. 934
This may be because a significant dilemma exists. Can we protect children from
further harm when their parents are in dispute and, indeed, improve their
wellbeing, whilst giving them the opportunity to participate?

Patrick Parkinson and Judy Cashmore, above n 13 , at 1.
Judy Cashmore and Patrick Parkinson “Children’s participation in family law disputes: The views
of children, parents, lawyers and counsellors” (2009) 82 Family Matters 15 at 15.
933 Gary B Melton Child Advocacy, Psychological Issues and Interventions (Plenum Press, New York,
1983) at 111;
934 Gerison Lansdown, The Evolving Capacities of the Child (UNICEF, Research report, 2005), at vi.
931
932
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The UN Committee identified various impediments to the realisation of Article 12.
They include political and economic barriers, together with long-standing
practices and attitudes to children.935 Tension exists between respecting children’s
right to participate in private law disputes and balancing the need to protect
children from conflict and risks of harm, in a context where the welfare and best
interests of the child is the first and paramount consideration.
Opposition to children’s participation remains unrelenting. There is strong
resistance from adults who perceive children’s participation rights as a threat to
parental authority. Beliefs also prevail that children cannot meaningfully
contribute because they lack competence, or their welfare will be placed at risk
through the act of participating.
This chapter reviews the research evidence and commentary pertaining to
children’s views and participation, the scope of participation that children seek
and the possible benefits and risks of their participation. It also reports on the
factors children identify as contributing to the helpfulness of their participation.
How the child’s evolving capacity affects the weighing of their expressed views in
practice is then explored. The core reasons for opposing participation are
identified and examined in the context of both the supporting conceptual
framework and the research evidence. The chapter concludes by considering why
the strong opposition to children’s participation remains.
In studying children’s perspectives on participation, most research has relied on
retrospective interviews from older children with experience of the family justice
system. That research is now reviewed.

935

Gerison Lansdown, above n 934 at 4.
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2.

Children’s Perspectives on Participation

The consensus within the published research literature is the majority of children
want to participate in decision-making processes when their parents separate. 936
Children want to be acknowledged, consulted, 937 listened to, 938 involved in
decision-making processes, 939 be better informed about the process and
decisions,940 want their involvement to be authentic941 and often want their views
made known to the decision-maker.942
In an Australian study by Graham and Fitzgerald, children were interviewed
concerning their views of participation in family law decision-making.943 All
children thought opportunities to participate in decision-making processes should
be provided to children following parental separation.944 This finding of majority
support for participation by children is replicated in multiple studies from a
number of countries.945

Rachel Birnbaum, above n 780 at 4; Rachel Birnbaum and Michael Saini, above n 798, at 408;
Judy Cashmore and Patrick Parkinson, above n 13 at 64; Anne Graham and Robyn Fitzgerald, above
n 14, at 54; and Anne B Smith et al., above n 12, at 207.
937 Alan Campbell “The right to be heard: Australian Children’s views about their involvement in
decision-making following parental separation” (2008) 14(3) Child Care in Practice 237 at 248;
Patrick Parkinson and Judy Cashmore, above n 13, at 67; and Anne B Smith and Megan M Gollop
“What children think separating parents should know” (2001) 30(1) New Zealand Journal of
Psychology 23 at 31.
938 Anne Graham and Robyn Fitzgerald, above n 14, at 55.
939 Rachel Birnbaum, above n 816, at 4.
940 Anne Graham and Robyn Fitzgerald, above n 14, at 55; Rachel Birnbaum and Michael Saini,
above n 798, at 405-408; Patrick Parkinson and Judy Cashmore, above n 13, at 31 -67; Carol Smart
“From Children’s shoes to children’s voices (2002) 40(3) Family Court Review 307 at 318; and
Anne B Smith and Megan M Gollop, above n 937, at 25; Tamar Morag et al., above n 889, at 1.
941 Rachel Birnbaum and Michael Saini, above n 798, at 406; and Anne B Smith and Megan M Gollop,
above n 937, at 26.
942 Rachel Birnbaum, above n 816, at 4.
936

Anne Graham and Robyn Fitzgerald, above n 14, at 54.
At 55.
945 Rachel Birnbaum, above n 816, at 4; Rachel Birnbaum and Michael Saini, above n 798, at 408;
Patrick Parkinson and Judy Cashmore, above n 13, at 64; Anne Graham and Robyn Fitzgerald, above
n 14, at 54; Anne B Smith et al., above n 12, at 207; and Rachel Birnbaum et al., above n 890, at 414.
943
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Campbell explored children’s perspectives of being listened to and participating in
family decision-making in separated families.946 Campbell found children valued
the importance of informed communication, consultation, and being listened to
during their parent’s private law disputes.947 Children equated feeling respected
and having respect for parent child relationships with being consulted about
matters directly affecting them and having their views taken into account.948 These
findings are mirrored in a number of other studies from numerous jurisdictions.949
Birnbaum found the majority of children wanted to make their views known
directly to the decision-maker and were grateful for the opportunity to express
their views to a legal professional.950 In contrast other studies have found many
children preferred family issues were kept within the family and did not feel they
benefitted from talking to professionals.951
These results highlight that children want the opportunity to participate when
their parents are determining care and contact arrangements that will affect them.
Parkinson and Cashmore found children’s main desire to participate was because
they believed there would be more informed decisions made and better
outcomes.952 Despite children’s perception of benefits from participation, their
participation was not associated with happiness with post separation care
arrangements.953
The research findings on the benefits of children’s participation in private law
disputes within the family justice system are now explored.

Alan Campbell, above n 937, at 237.
At 237.
948 At 246.
949 Anne B Smith and Megan M Gollop, above n 937, at 23; Anne Graham and Robyn Fitzgerald,
above n 14, at 54-55; Patrick Parkinson and Judy Cashmore, above n 13a, at 67; Bren Neale
“Dialogues with children, children divorce and citizenship” (2002) 9(4) Childhood 455, at 460; and
Tamar Morag et al., above n 889, at 15.
950 Rachel Birnbaum, above n 816, at 1 and 4; and Patrick Parkinson and Judy Cashmore, above n
13, at 64.
951 Alan Campbell, above n 937, at 250; and Bren Neale and Carol Smart, above n 798, at 30.
952 Bren Neale and Carol Smart, above n 798, at 68.
953 Patrick Parkinson and Judy Cashmore, above n 13, at 75.
946
947
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3.

Intrinsic Benefits of Participation for Children

Research has confirmed, when children's expressed views are listened to and
taken seriously there is intrinsic benefit for children.954 Children equate being
heard with feelings of being respected and valued in adult child relationships.955
Research by Smith, Taylor and Tapp in New Zealand examined children’s
perspectives of their parents’ separation, their ongoing relationship with both
parents as well as their living and contact arrangements.956 Children in this study
appreciated and valued having their views sought.957
More recently, Morag evaluated an Israeli governmental pilot project on children’s
participation in family court proceedings.958 In this study a significant majority of
children indicated their participation had helped them with the most frequent
responses being children felt respected and participating contributed to improved
adult-child relationships.959
Children’s participation may also be an important factor that helps children adjust
to their new post separation life.960 It can help children cope with the stress of
parental separation 961 and some children attribute their participation with better
outcomes and “workable arrangements they could live with”.962
Just as participation has been found to benefit children intrinsically, excluding
children from decision-making has also been found to cause unintended adverse

Sharon Bessell, above n 12, at 496; Anne B Smith et al., above n 12, at 201; and Gary B Melton,
above n 12 at 111.
955 Alan Campbell, above n 937, at 249.
956 Anne B Smith et al., above n 12, at 207.
957 At 207.
958 Tamar Morag et al., above n 889, at 1.
959 At 15.
960 Anne B Smith and Megan M Gollop, above n 937, at 23.
961 At 23.
962 Patrick Parkinson and Judy Cashmore, above n 13, at 68.
954
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consequences for children, increasing anxiety and causing a sense of frustration
and isolation.963
There are more likely to be detrimental effects for children and harm to their
emotional wellbeing when parents separate and children are ignored, not
consulted and excluded from involvement in decisions affecting them.964
The research has clearly established, participation results in intrinsic benefits for
children. In addition, there is a growing body of evidence to support the premise
that children’s participation also provides benefits to parents, impacting on their
ability to make agreements, be more emotionally available for their children, and
may lead to improved parent-child relationships and less parental conflict.965
Research on the benefits of children’s participation in the out-of-court context of
mediation is now examined.
4.

Benefits of Children’s Participation in Mediation

In a New Zealand study, Goldson found children’s participation in mediation led to
improved parent-child relationships and reduced parental conflict. 966 The
mediator interviewed the children whose views were fed back to the parents
before the children attended part of the mediation.967 This small study found
listening to the views of the child increased parental awareness of the impact their
conflict had on the child and highlighted the need for parents to work together on
behalf of the child. 968 The study also found parents reported improved

963 Carol Smart et al., above n 13, at 167; Anne B Smith and Megan M Gollop, above n 937, at 27 and
30; and Anne Graham and Robyn Fitzgerald, above n 14, at 55.
964 Anne B Smith and Megan M Gollop, above n 937, at 23; and Anne Graham and Robyn Fitzgerald,
above n 14, at 55.
965 Jill Goldson “Hello, I’m a voice, let me talk”: Child inclusive mediation in family separation
(Families Commission, Innovative Practice Report No 1/06, December 2006 at 14-17; and Jill
Goldson Child inclusion in dispute resolution in the New Zealand Family Court: A position paper (New
Zealand Law Foundation 2009) at 26.
966 Jill Goldson, above n 965, at 26.
967 At 9.
968 At 26.
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communications with their children and viewed their children’s anxiety, in relation
to the rearrangement of family life, had lowered.969
McIntosh conducted similar research in Australia, on a larger scale, comparing the
effectiveness of child-inclusive and child-focussed mediation.970 McIntosh found
both interventions lowered parental conflict and children’s distress about the
family dispute.971 The study also found those who participated in child inclusive
mediation reported; improved father-child relationships, more sustainable
agreements and were less likely to return to litigate the matter within the year
following mediation.972 The study reported less chance of benefits when cases
involved high conflict parents and those with mental health issues.973 A four-year
follow-up study by McIntosh Long and Wells demonstrated continuing benefits
and more significant benefits from child-inclusive mediation compared to the
child-focused intervention.974
However, the McIntosh study has faced criticism for its “methodological
limitations”.975 Families were not randomly assigned to the two conditions, there
was no mediation as usual control group,976 and the research was undertaken at a
time when FDR was not a pre-requisite for filing a parenting application as became
the case in 2006.977 Therefore, all participants were voluntary users of mediation
as an ADR and arguably may have come into the research with pre-conceived
At 26.
Jennifer McIntosh “Child inclusive divorce mediation: Report on qualitative research study”
(2000) 18 Conflict Resolution Quarterly 55 at 55; and Jennifer E McIntosh, Yvonne D Wells, Bruce M
Smyth and Caroline M Long “Child-focused and child-inclusive divorce mediation: comparative
outcomes from a prospective study of post separation adjustment” Family Court Review (2008)
46(1) 105 at 105.
971 Jennifer E McIntosh et al., above n 970, at 105.
972 At 120.
973 At 120.
974 Jennifer E McIntosh et al., above 970, at 105. Child focused mediation actively encourages
parents to consider the needs of their children but there is no direct involvement of children in the
mediation process, child inclusive mediation sees the child interviewed by a specialist consultant
and the child’s views are fed back into the mediation process, see generally Jennifer E McIntosh et
al, above n 970, at 105.
975 Robin H Ballard et al., above n 760, at 272.
976 At 272.
977 Felicity Bell, Judy Cashmore, Patrick Parkinson and Judi Single “Outcomes of child-inclusive
mediation” (2013) 27(1) International Journal of Law, Policy and the Family 116 at 118.
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notions of the usefulness of or prior positive experiences of ADR that influenced
their perspectives. Despite these criticisms, the research by McIntosh and
McIntosh et al. was “encouraging and stimulated more widespread use of child
inclusive mediation in Australia”.978
Following the Australian research an American study was conducted by Ballard,
Holtzworth-Munroe, Applegate, D’Onofrio and Bates with a more methodologically
sound research study comparing child inclusive, child focused and ‘mediation as
usual’ (‘MAU’).979 Ballard et al. found both child-focused and child-inclusive
mediations were more likely to result in agreements that facilitated children’s
positive adjustment to divorce than agreements reached under MAU.980 Ballard et
al. note the lack of significant difference between the two interventions, child
focused and child inclusive mediation, may be attributable to small samples sizes
and the use of students as child consultants rather than experienced professionals
as used in the McIntosh study.981 This highlights a significant methodological
weakness in the research.
Despite the differences in the research findings between these studies, generally
they suggest positive benefits occur, from children’s participation in mediation, for
families and consequently children. Realisation of those benefits appears to be
significantly affected by parental readiness and mental health, by the level of interparental conflict 982 and possibly by the level of experience of the child
consultant.983
Perhaps one further beneficial aspect of mediation is it keeps parents from
following the more adversarial pathway of commencing legal proceedings. The
family justice system is an adult focused system that was designed with adults in

At 118.
Robin H Ballard et al., above n 760, at 271.
980 At 279.
981 At 279.
982 Jennifer E McIntosh et al., above n 970 at 120; and Jennifer E McIntosh et al., above n 970, at 115.
983 Robin H Ballard, above n 760, at 279.
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mind, not children. This adversarial route can strain relationships beyond repair
and perpetuate conflict through delays.
5.

Benefits and Risks of Children’s Participation in In-Court Proceedings

A research study by Milojevich, Quas and Yano established that specific aspects of
participation in legal proceedings can cause distress to children and detrimentally
affect their wellbeing. 984 Those aspects are: testifying, repeatedly being
interviewed, the adversarial nature of legal proceedings, lack of understanding of
court processes, delays and experiencing unfavourable outcomes.985 There is little
research to date on the benefits of children’s participation in legal proceedings in
private law disputes. This can partly be explained by the few opportunities offered
to children to participate in many jurisdictions.
Children rarely testify in private law disputes, but they do participate in more
informal ways. Milojevich et al. note the effects on children of participating in the
more informal legal proceedings experienced in private law ‘in-court’ disputes, are
unclear.986
Amongst other matters, the research by Milojevich et al. examined the effect of
being interviewed in legal proceedings. They established that children find being
repeatedly interviewed stressful.987 What was unclear from the research was
whether it was the number of interviews or the number of interviewers that
causes stress for children.988
The adversarial nature of legal proceedings is “an overlooked but significant
source of stress”989 for children. Parental conflict and adversarial positions are

984 Helen M Milojevich, Jodi A Quas and Jason Z Yano “Children’s participation in legal proceedings:
Stress, coping and consequences” in M K Miller and B H Bornstein (eds) Advances in psychology
and law (Springer International Publishing, Switzerland, 2016) 185 at 185.
985 At 188-189.
986 At 191.
987 At 195.
988 At 195.
989 At 191.
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sustained until an outcome is reached with parental cooperation usually nonexistent during this time.
Another cause of stress for children involved in legal proceedings is the lack of
understanding of the justice system, its intricate procedures and the specific facets
of the case affecting the child.990 Delays and long case length, create feelings of
helplessness, and result in a sense of lack of control for children.991
Milojevich et al. further note, whether an outcome has detrimental effect on
children’s wellbeing may depend on whether the decision reflects the child’s
views.992
In summary, the literature shows there are many aspects of legal proceedings that
can cause stress for children. A call for further research into ways of including
children and enhancing their understanding of in-court proceedings is clearly
warranted to ensure children’s wellbeing is not further harmed by their
involvement in legal proceedings.
6.

The Scope of Participation Sought by Children

Children can clearly distinguish between consultation and autonomous decisionmaking, with the majority of children considering that their participation is being
about having a say and not getting their way.993 A majority of children report that
placing them in a decision-making role creates feelings of vulnerability and loyalty
conflict.994
The majority of children indicate being asked specifically what they wanted in
relation to care and contact arrangements put them in a difficult position.995 Most
At 192.
At 196.
992 At 197.
993 Rachel Birnbaum and Michael Saini, above n 798, at 277; Anne Graham and Robyn Fitzgerald,
above n 14, at 55; Alan Campbell, above n 937, at 249; Bren Neale and Carl Smart, above n 798, at
28 and Rachel Birnbaum et al., above n 890, at 410.
994 Patrick Parkinson and Judy Cashmore, above n 13, at 68; Anne B Smith et al., above n 12, at 207;
and Carol Smart et al., above n 13, at 102.
995 Patrick Parkinson, and Judy Cashmore, above n 13, at 68.
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children also do not want to choose between parents or to determine the
outcome.996 These finding have been echoed in multiple studies.997
Gollop and Smith found that the amount of involvement children want in the
decision-making varied.998 Some children appreciated being given a choice of
which parent to live with, even knowing they may not be making the final decision,
while other children thought making such a decision would be difficult.999 Despite
the variation amongst children in the amount of involvement they wanted in
decision-making, the strongest theme to emerge from this study was the
importance for children knowing their views would be listened to.1000
Despite these consistent findings, anomalies exist in the research evidence
regarding the strength of children’s desire to participate 1001

and the levels of

autonomy sought by children in private law disputes.1002 In some studies some
children considered they should choose their care arrangements, with marked
differences noted between the views of children involved in contested and noncontested cases.1003 These anomalies warrant further examination and will now be
addressed.
Children involved in contested matters involving high conflict, violence or abuse
indicated a stronger preference for participation than children involved in noncontested cases. 1004 They were also less concerned participation might place them

At 20 and 64-65.
Rachel Birnbaum and Michael Saini, above n 798, at 277; Nicola Taylor, above n 733, at 159;
Patrick Parkinson and Judy Cashmore, above n 13, at 7; and Bren Neale and Carl Smart, above n
798, at 28.
998 Anne B Smith and Megan M Gollop, above n 937, at 26; Anne B Smith et al., above n 12, at 207.
999 Anne B Smith and Megan M Gollop, above n 937, at 26-27.
1000 At 23 and 26.
1001 Patrick Parkinson and Judy Cashmore, above n 13, at 64-65; and Anne B Smith and Megan M
Gollop, above n 937, at 26.
1002 Anne B Smith and Megan M Gollop, above n 937, at 27.
1003 Judy Cashmore “Children’s participation in family law decision-making: Theoretical approaches
to understanding children’s views (20011) 33 Children and Youth Services Review 515 at 519;
Patrick Parkinson and Judy Cashmore, above n 13, at 88.
1004 At 65-66.
996
997
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in a difficult position and were more likely to “insist that they should be able to
make autonomous choice about residence and contact”.1005
Neale specifically examined whether children wanted to participate in decisionmaking or wanted autonomous choice.1006 She found children could distinguish
between participation and choice and children who had experienced oppression or
neglect were more inclined to want to make decisions about their care
arrangements themselves, despite being aware of how difficult this would be for
them.1007
These findings suggest children in contested cases, involving high conflict and/or
abuse, are less concerned about the risk of being placed in a difficult position by
expressing their preferences. This could be because their lived experience is an
environment they wish to see changed on a somewhat urgent basis, however
without further research being conducted on this point this is largely conjecture.
The findings also indicate, children involved in highly contested proceedings, are
more inclined to want to both participate and make autonomous choices in
relation to their care arrangements.
7.

Children’s Dissatisfaction with Participation

Despite the strong desire for children to participate and the confirmed benefits
from participation, some studies have found significant numbers of children view
participation negatively.1008 Research findings have established children can be
dissatisfied with participation when they have an inability to control how their
views are represented, participation processes are unsupportive, 1009 there is a

At 66.
Bren Neale, above n 949 , at 461.
1007 At 462-463.
1008 Tamar Morag et al., above n 889, at 15.
1009 Carol Smart et al., above n 13, at 163.
1005
1006
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lack of preparation and feedback1010 and when their desired outcome is not
realised.1011
Smart et al. found children expressed dissatisfaction when their views were
selectively used and no confidential space to explore their views provided.1012
Children in the study by Graham and Fitzgerald reported difficulties in
participating and feelings of distress, confusion and disappointment, when they
were not well informed about the purpose and degree of their participation and
were not provided feedback on the outcome.1013 This research highlights the
importance of developing principled participation processes. It also highlights the
importance of training for professionals working in those processes.
Morag et al. found 38% of children considered participation did not help them.1014
The most common reasons for why children felt this way were that they
experienced no change following the participation and the participation did not
influence the decision in the way the child desired.1015
In Germany, Kaltenborn examined long-term outcomes for children in contact and
residence disputes.1016 His research indicates where residential arrangements
reflect the child’s preferred parental attachment and residential preferences, they
had positive influence on children’s wellbeing.1017 Kaltenborn notes these findings
have direct support from the research work undertaken by Koechel1018 and
literature indicating it is the quality of parent-child relationships and parental
functioning that determines children’s wellbeing rather than the structure of care

Anne Graham and Robyn Fitzgerald, above n 14, at 55; and Anne B Smith, Nicola J Taylor and
Megan M Gollop , above n 1314, at 395.
1011 Tamar Morag et al., above n, at 15; 889and Karl-Franz Kaltenborn, above n 14, at 484-485.
1012 Carol Smart et al., above n 13, at 163; Bren Neale and Carol Smart, above n 798, at 35.
1013 Anne Graham and Robyn Fitzgerald, above n 14, at 55.
1014 Tamar Morag et al., above n 889, at 15.
1015 Tamar Morag et al., above n 889, at 15.
1016 Karl-Franz Kaltenborn, above n 14, at 486.
1017 At 483-484.
1018 At 486. The research work of Koechel has only been located in German language and has been
unable to be examined in detail as a result.
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195

arrangements.1019 It is unclear from the work of Morag et al. and Kaltenborn, if the
dissatisfied children understood how their views would be weighted or if they
knew this and simply wanted the choice not just a voice.
These findings indicate a need for a more cautious approach in the treatment of
children’s views in certain categories of cases. Further research into the reasons
for children’s dissatisfaction in these particular categories is warranted. Greater
consideration of how views are taken into account and how this is explained to
children in these specific cases may be necessary to ensure the best outcomes for
children.
8.

‘Taken into Account’ and ‘Due Weight’ for Children’s Views

The legal and literal definition of Article 12 confirms the article extends beyond a
right of the child to simply express a view. It also provides for the child’s views to
be taken into account and for due weight to be applied to those views in
accordance with their age and maturity.1020 This implies children’s views should
have some influence on outcomes in proceedings affecting them, an expectation
confirmed by the UN Committee in their General Comment.1021
The General Comment notes that listening alone is insufficient and “the views of
the child have to be seriously considered”.1022 Where a child can form a view, those
views must be “a significant factor in settlement of the issue”.1023 The Committee
also states that the views of the child must be accorded weight, capacity of the
child has to be assessed and all professionals involved in proceedings should be
trained in this regard.1024

Karl-Franz Kaltenborn, above n 14, at 464.
United Nations Convention on the Rights of the Child, above n 277, art 12.
1021 UN Committee on the Rights of the Child (CRC), General Comment No 12: The right of the child to
be heard, above n 8, at 8.
1022 At 8 and 10
1023 At 11.
1024 At 11.
1019
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As noted by Daly, “there is little point in hearing children if their wishes are
unlikely to make any difference to outcomes”1025 and research suggests there can
be negative outcomes for children when children’s strong preferences are
overridden by the decision-makers.1026
Article 12 does not exist in isolation. The article must be considered in the context
of the surrounding articles of the UNCRC and is to be read in conjunction with
Article 5, evolving capacity of the child. Article 5 makes no reference to the age of
the child determining capacity and in doing so recognises the emerging autonomy
of the child.1027 The premise is, as children’s capacity evolves, parental rights will
gradually cede to the child. The role of adults in terms of providing guidance in the
exercise of the child’s rights is also recognised in Article 5.
Taking account of the child’s views is only one aspect of the decision-making
process in COCA cases. The decision-maker must decide what is in the child’s best
interests by weighing up several factors set out in sections three to five of the Act.
There is little research on children’s participation in private law disputes with
respect to how children’s views are taken into account in decision-making.
An early American study in 2003 surveyed members of the judiciary about their
practices and strategies of assessing children’s views as well as questioning how
they rate, by age, the significance of children’s expressed preferences.1028 The
results of the study demonstrated the age of the child correlated generally with the
weight attributed to the child’s views, for younger children the weight attributed
varied significantly amongst the judiciary.1029

Aoife Daly Children Autonomy and the Courts: Beyond the right to be heard (Brill Nijhoof, Leiden,
2017) at 280.
1026 Karl-Franz Kaltenborn, above n 14, at 484-485; and Tamar Morag et al., above n 889, at 15.
1027 Gerison Lansdown, above n 934 ,at 4.
1028 Barbara Atwood, above n 875, at 634.
1029 At 635.
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A more recent study was undertaken in 2011 in New Zealand by Henaghan and
Robinson.1030 They examined what the court does with children’s views and
whether there was any trend in how s 6 of the COCA was interpreted and/or given
effect.1031 This study found that in 45.8 per cent of cases the child’s views were
either not ascertained, or were ascertained but how they were taken into account
and what weight, if any, was placed on them was not accounted for. 1032 It also
found that the category of case significantly impacted on the mechanism used to
ascertain the child’s views and, in the case of judicial interviews, whether the
views were given any weight.1033
The findings showed that weight was most likely to be attached to the child’s views
when their views aligned with the best interest principles set out in s 5 of the COCA
and age and maturity were the dominating factors which dictated how much
weight would be attached to the child’s views.1034 This was despite the legislative
change to s 6 and the removal of ‘age and maturity’ as qualifying
considerations.1035
This study indicated that s 6 was not being applied as intended in the New Zealand
family justice system and, as a result, children’s participation rights were not being
properly realised. Henaghan and Robinson considered that training in
Sociocultural Theory and Childhood Studies for those professionals obtaining
children’s views would result in s 6 being applied as intended.1036

Antoinette Robinson and Mark Henaghan “Children: heard but not listened to? An analysis of
children’s views under s 6 of the Care of Children Act 2004” (2011) 7 New Zealand Family law
Journal 39 at 39.
1031 At 39-40.
1032 At 47.
1033 At 50.
1034 At 50.
1035 Section 6 of the COCA replaced s 23 of the Guardianship Act 1968. Section 23 required the child
who was subject of proceedings be given an opportunity to express their wishes, if they were able
to do so and the court take into account those views with regard to age and maturity of the child.
Section 6 gives effect to current conceptions of child development.
1036 At 50.
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This study raised concern that children’s expressed views are not being taken into
account to the degree intended by or in a manner reflecting the principles of the
UNCRC, or as espoused by the UN Committee and by the underpinning theory. It
also indicates the judiciary has failed to internalise the conceptual framework that
underpins s 6 of the Act. However, this study is now eight years old and whether
the authors’ call for training was heeded, and whether this trend has continued, is
unknown.
9.

Research Summary

The studies examined in this chapter indicated an array of reasons for including
children as participants. These included a focus on children’s views about the
impact and consequences of their parents’ separation,1037 children’s experiences of
professionals in facilitating their participation,1038 and children’s perspectives of
their participation in decision-making about care and contact arrangements.1039
Many of the studies were small-scale in nature and comprised small sample sizes
of children.1040 Data collection methods in the studies examined included in person
and telephone interviews with scant attention given in any, to “the qualitative
methods and procedures used for data collection”.1041 Some interviews were not
conducted in private.1042 As a result children’s views may have been influenced by
parental presence at the time of the interview. Most studies conducted a thematic
analysis of the themes from interviews as their data analysis process, with no
specifics provided on the process.1043

Anne B Smith and Megan M Gollop, above n 937, at 23.
Tamar Morag et al., above n 889, at 1-2; Birnbaum et al., above n 890, at 398; Bren Neale, above
n 949, at 455; and Karl-Franz Kaltenborn, above n 14, at 463.
1039 Patrick Parkinson and Judy Cashmore, above n 13, at 22-23.
1040 Anne B Smith and Megan M Gollop, above n 937, at 24, this study had one of the larger sample
groups with 107 children interviewed. The largest group was the study by Tamar Morag et al. with
448 children.
1041 Rachel Birnbaum et al., above n 889, at 402.
1042 Rachel Birnbaum, above n780, at 5; and Anne B Smith and Megan M Gollop, above n 937, at 30.
1043 Tamar Morag et al., above n 889, 1-30; Patrick Parkinson and Judy Cashmore, above n 13; and
Anne Graham and Robyn Fitzgerald, above n 14, at 53-60.
1037
1038

199

Despite the concerns for the quality of the research, the findings of the studies
examined, which were conducted over a span of two decades, are consistent in
confirming the majority of children want to be heard in family law matters and
understand their participation is about having a say not autonomous choice.
Overall, the research documents that children want to be better informed and
want their views and preferences heard, the scope of participation sought by
children ranges from being offered an opportunity to participate, to speaking
directly to a decision-maker and their autonomous choice being recognised,
participation has been shown to provide children with intrinsic benefits, exclusion
from participation can be harmful for children’s wellbeing and more direct
benefits from participation exist, namely improved outcomes for both children and
families, in the out-of-court mediation processes.
Mixed findings are also evident across the research. Some studies indicate the
desire to participate is higher for children from contested proceedings involving
high conflict, abuse and family violence.1044 Those children are more likely to want
to make autonomous decisions than children from non-contested cases. The
research also indicates that when these children express strong residential and
relationship preferences, and these are not reflected in the outcome, they
experience more negative adjustment problems.1045
These latter findings indicate how, for some children, participation is about more
than just having their views listened to. They want to influence the outcome and
have their views considered as a significant factor in the decision-making process.
Research findings on how the court takes into account children’s views indicate a
need for greater alignment between the principles of Article 5 and 12, the
underlying conceptual framework behind s 6 of the COCA and judicial practice.

1044 Patrick
1045

Parkinson and Judy Cashmore, above n 13, at 89.
Karl-Franz Kaltenborn, above n 14, at 484-485.
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The research into children’s views of participation indicates different tiers of
weight need to be applied to different children’s views dependent on the existence
of all or any of the following factors: high conflict, violence, abuse, neglect, capacity
of the child and strength of views and parental attachment if we are to achieve the
best outcomes for children and benefits for them from participation. A ‘one size fits
all’ approach to participation in private law disputes will not meet the needs of all
children and, in some cases, may cause further harm.
Research has also clearly established there are certain elements of in-court
proceedings that cause children stress and harm their wellbeing.1046 Given many of
those elements are extant in the New Zealand family justice system as it currently
operates there is an urgent need for children’s participation in in-court processes
to be reviewed with a focus on how to achieve better outcomes for children. More
research in this field is called for to ensure improved outcomes result for children,
and their families, when they participate.
10.

Opposition to Children’s Participation

The UN Committee found the reasons provided for children’s participation rights
not being realised are extremely consistent around the world. 1047 These include
child participation as placing a burden of decision-making on children, exposing
them to risk of harm, children lacking sufficient competence, knowledge and
judgement to participate, parents knowing what is best for their children and
concern, children’s participation undermines parental authority.1048
Taylor, Smith and Tapp examined children’s participation in private law decisionmaking in the family justice system and found key objections to children’s
participation that align remarkably with the findings of the UN Committee.1049

Helen M Milojevich et al., above n 984 at 186-187.
UN Committee on the Rights of the Child (CRC), General Comment No. 12: The right of the child
to be heard, above n 8, at 2.
1048 Gerison Lansdown, above n 1027, at 7.
1049 Nicola Taylor, Anne Smith and Pauline Tapp “Children, family law and family conflict: Subdued
voices” (Proceedings of the New Zealand Family Law Conference, Christchurch 2001) at 1.
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Taylor et al. found those who argue against children’s participation most
frequently mentioned the following;1050
•

Children cannot understand relevant information, nor can they be expected
to do so.

•

Children are not able to evaluate information in light of enduring personal
values.

•

Being engaged in decision-making processes will unduly burden children

•

Children lack the maturity to understand their own best interests and are
likely to make ‘wrong’ choices.

•

The responsibility of participation is unfair on children and such
involvement will remove power and control of family matters away from
parents.

Lundy identifies three categories of adult concerns with child participation,
scepticism, concern, and compliance.1051 Scepticism about the capacity of children
to have meaningful input, concern that participation will lead to destabilisation, by
giving children more control it will undermine authority, and fiscal concerns that
compliance will require too much financial effort.1052
Examination of the literature from Children’s Rights Theorists and Childhood
Studies Theorists has enabled the identification of three broad categories that
contribute to the argument against children’s participation and that need to be
overcome to ensure children’s participation is a universally accepted notion. These
are risk to the child’s welfare, parental resistance and an inability for participation
to be meaningful. These categories are now examined.
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A.

Risk to the Welfare of the Child

One reason given for opposing children’s participation is risk to their welfare, as
soon as children are provided with participation opportunities.1053 If a child
participates in a private law decision-making process they may risk being placed in
the middle of their parents’ conflict, exposure to undue influence by being coached,
manipulated and/or pressured by one or both parents.1054
The risks to the child’s wellbeing as a result of carrying the ‘burden of decisionmaking’ on children is a further reason put forward for why children should not be
involved in decision-making processes.1055 Both Article 12 and s 6 of the COCA are
drafted in terms of the child’s views being ascertained on matters affecting and/or
relevant to the child.1056 The child being asked to make a choice between parents
or their proposed parenting plans/care arrangements is neither required nor
desired. The responsibility of decision-making in in-court proceedings is vested in
the court and this should be made expressly clear to the child participant and adult
parties.
Despite these concerns, there is significant research evidence that children in
contested private law proceedings are more likely to want the opportunity to
participate, generally do not want to make the final decisions themselves, and do
not find their involvement in decision-making processes to be a burden.1057
The right to participate does not make exceptions for situations of high conflict,
domestic violence or undue parental influence. The risks to children’s welfare
from participating in private law disputes are either going to be mitigated or
exacerbated by the professionals involved. It is the writer’s view such concerns can
Richard A Warshak “Payoffs and Pitfalls of Listening to Children” (2003) 52(4) Family Relations
373 at 375.
1054 Patrick Parkinson and Judy Cashmore, above n 13, at 194-197.
1055 Nicola Taylor et al., above n 1049 at 1; and Patrick Parkinson and Judy Cashmore, above n 13, at
195.
1056 Care of Children Act 2004, s 6; and United Nations Convention on the Rights of the Child, above
n 277, art 12.
1057 Patrick Parkinson and Judy Cashmore, above n 13, at 195; Nicola Taylor et al., above n 1049, at
7-10; Anne B Smith et al., above n 12, at 201.
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and must be addressed by the development of informed participation processes
that ensure the welfare of the child is of paramount consideration. This is a
challenge currently faced by family law professionals internationally who are yet
to reach consensus on best practice of participation.1058
B.

Resistance to the ‘Children’s Rights’ Rhetoric

The notion of parental rights is not new. The notion of children’s rights in
comparison is a relatively new concept. It has only been since the Geneva
Declaration was adopted in 1924 that children’s rights have been confirmed.1059
Even then, it was under the guise of a welfare approach with children being viewed
as vulnerable and in need of protection.1060 It was not until 1983 and the adoption
of the UNCRC that a citizenship approach was introduced and participation rights
for children established.
Since the adoption of the UNCRC children’s rights have been heavily promoted and
participation rights especially highlighted.1061
To speak of children’s rights as ‘equal rights’ for children implies a sense of power
to make decisions equal to that of parents or other overseeing adults.1062 When
you pit children’s rights against adult’s rights, this creates tension amongst rights
holders and fosters adversarial relationships and processes.1063

Nicola Taylor, Robyn Fitzgerald, Tamar Morag, Asha Bajpai and Anne Graham “International
Models of Child Participation in Family Law proceedings following Parental Separation/Divorce”
(2012) 20 International Journal of Children’s Rights 645 at 646.
1059 Geneva Declaration 1923.
1060 Geneva Declaration 1923.
1061 Didier Reynaert, Maria Bouverne-De Bie and Stijn Vandevelde “Between ‘believers’ and
‘opponents’ Critical discussions on children’s rights” (2012) 20 International Journal of Children’s
Rights 155 at 158; and Didier Reynaert, Maria Bouverne-de-Bie and Stijn Vandevelde “A Review of
Children’s Rights Literature since the Adoption of the United Nations Convention on the Rights of
the Child” (2009) 16(4) Childhood 518 at 521-522.
1062 Roger A. Hart, above n 15, at 16.
1063 Clare Huntington “Rights Myopia in Child Welfare” (2006) 53 UCLA Law Review 637 at 641670.
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It was the perceived potential to undermine parental authority that was given as a
key reason for the United States of America not ratifying the Convention.1064
Parents fear a negative impact on their rights if children’s rights are upheld; the
risk being a loss of parental control and authority over children.1065
Contributing to this fear is, what I consider to be, the misreading and
misapplication of the Convention. The UNCRC does not seek to remove the rights
of parents to make final decisions. Neither does it call for a collapse in teaching
children about responsibility and respect for parents. If the defenders of parental
rights read Article 12 in context with all other articles of the Convention, they
would realise parental rights are supported by the Convention. Freeman notes,
parent’s rights are put first in eight of the articles of the UNCRC.1066 The
Convention also supports the development of parental respect with Article 29
specifically stating a child’s education will be directed to the development of
respect for the child’s parents.1067
Freeman argues, even if Article 12 did result in curbing parental rights this is not
necessarily bad, and might even be viewed as necessary, stating, “It is salutatory
that we now talk about parental responsibility not rights”.1068
Although consideration of children as property has faded, legacies of this remain
today, and the notion parents own their children persists. In the parliamentary
debate of the Care of Children Bill 2003 in referring to the government’s concern
over language of the Bill, National MP Judith Collins said: “One of the big concerns
it has is that custody of a child for a parent denotes some sort of ownership. Well,
parents do own their children”.1069

1064 Susan Kilbourne “The Wayward Americans –Why the USA has not Ratified the United Nations
Convention on the Rights of the Child” (1998) 10 Child and Family Law Quarterly 243 at 244-245.
1065 Roger A Hart above n 15, at 16.
1066 Michael Freeman, “Why it Remains Important to take Children's Rights Seriously” (2007) 15(1)
The International Journal of Children's Rights 5 at 5.
1067 United Nations Convention on the Rights of the Child, above n 277, art 29(1)(c).
1068 Michael Freeman, above n 1066, at 5.
1069 (5 November 2004) 621 NZPD 16629.
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Hart notes we can expect “debate about children’s rights to rage for many
years”.1070 This is due to the fundamental shift in culture the Convention proposes.
As time passes, arguments become more streamlined and polarised1071 as the
debate between adults’ rights and children’s rights now is.1072
Children’s rights are, in fact, human rights for children, the most fundamental of
which is “the right to possess rights”.1073 Arguably what is needed is redirection
away from rights rhetoric so that the discussion on children’s participation in
private law disputes becomes a shared focused on rights and on children’s desire
for, and the benefits of, participation for both children and families. Perpetuating
the dominant ‘rights talk’ means we continue to generate a ‘winner-loser’
mentality, rather than build on the impetus to reach a common solution. This view
is supported by Woodhouse, who argues that replacing the ‘rights talk’ with the
language of parental responsibility would help redirect the discussion and result in
a more child centred focus.1074
In my view, the language of children’s rights versus human rights, and the myopic
promotion of Article 12, are contributing to the sustained parental resistance to
children’s participation rights and interfering with the realisation of this human
right.
C.

Inability for Children’s Participation to be Meaningful

Although the age and stage approach to child development is long since considered
inappropriate, concerns about age appropriateness of children’s participation and
lack of competence linger.1075 Lundy identified adult’s ability to listen to children
and respect their views as a challenge to children’s participation.1076 Smith notes it

Roger A Hart, above n 15, at 16.
At 16.
1072 Clare Huntington, above n 1063, at 16.
1073 Michael Freeman, above n 1066, at 8.
1074 Barbara Bennett Woodhouse “Out of children’s needs, children’s rights: the child’s voice in
defining the family” (1994) 8 BYU J Pub L 321 at 321.
1075 Nicola Taylor and Megan Gollop, above n 336, at 254.
1076 Laura Lundy, above n 15, at 938.
1070
1071
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is not uncommon for adults to hold very firm views and low expectations for
children’s capabilities.1077
Article 12 talks about the capability of the child to form a view and that
consideration given to views should depend on the age and maturity of the
child.1078 Adults particular beliefs on child development will therefore directly
affect how they construct age, maturity and capability and how they interpret and
apply Article 12.1079
Freeman, in 2007, noted that evidence goes “back 20 years or more demonstrating
that young children can be highly competent, technically, cognitively, socially and
morally”.1080 The Gillick decision of 1986 has resulted in ‘Gillick-competence’
becoming the yardstick for determining children’s competence.1081 The decision
acknowledged parent’s rights must yield to the child’s right to make their own
decision when the child has reached “sufficient understanding and intelligence to
be capable of making up his own mind on the matter requiring decision”.1082
For participation rights to be realised, a belief in children’s competence together
with parental readiness to listen are both essential. Without this, the views of the
child will hold no weight with either decision-makers or parents.
The belief of children’s incompetence has been extensively contested in the
literature with research clearly countering the lack of competence argument. It has
been established children, even of very young age, can offer “sensible and mature
advice to parents”.1083
Anne B Smith, above n 371, at 75.
The United Nations Convention of the Rights of the Child above n 277, art 12.
1079 Anne B Smith, above n 371, at 75.
1080 Michael Freeman, above n 1066, at 13.
1081 At 12.
1082 Gillick v West Norfolk and Wisbech Area Health Authority [1986] 1 A.C. 112.; and Michael
Freeman Children’s Rights as Human Rights in The Palgrave Handbook of Childhood Studies Jens
Qvortrup, William A Corsaro and Michael-Sebastian Honig (eds) (Palgrave Macmillan 2009
Basingstoke Hampshire) at 378. See generally Michael Freeman “Rethinking Gillick” 2005 (13) The
International Journal of Children’s Rights 201 at 201, Freeman notes the English Courts have since
retreated from the Gillick decision (which he views is wrong) and calls for a new ‘Gillick’ which
would place goals and values ahead of knowledge and understanding.
1083 Anne B Smith and Megan M Gollop, above n 937, at 29.
1077
1078
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D.

Corrupters of the Child’s Voice

A key barrier to the meaningfulness of children’s participation is the belief of
adults that the expressed views of the child are not their own. In practice you will
find the most support for a child’s participation from the parent whose position is
supported by a child’s views. When the views do not support a party’s position,
that party most often will challenge the validity of the expressed views.
Children are social agents and as such, their views are not formed in isolation.
Instead, views are naturally influenced and formed through relationships with
others.1084 Birnbaum et al. found children’s views may well change and be
influenced by a number of factors including who brought them to the interview or
cultural nuances.1085
Commentators on children’s participation express concern, rightly so, that children
will be subjected to pressure from their parents and caregivers when they
participate in private law disputes.1086 This pressure can come in many forms and
includes but may not be limited to: suggestion, intimidation, manipulation,
overindulgence, repetition, coaching, alienation, selective attention, alienation.1087
These factors, as a category, form what I call ‘corrupters’ of the child’s voice and
may influence the child’s preferences. Either party to proceedings may therefore
influence a child’s views deliberately or otherwise; this cannot be prevented but it
can be mitigated. The audience for children’s views will only be receptive to those
views, if satisfied they are the child’s own.
The challenge is to develop child participation processes that ensure children’s
views are conveyed in a manner that has the confidence of all parties and can be
relied upon to assist in determining what is in the child’s best interests. That
1084 Pauline Tapp and Mark Henaghan “Family law: conceptions of childhood and children’s voices the implications of Article 12 of the United Nations Convention on the Rights of the Child in Anne B
Smith (ed) Children’s Voices: Research, practice and policy (Pearson Education New Zealand Limited,
2000) at 103.
1085 Birnbaum et al., above n 890 at 414.
1086 Richard Warshak, above n 1053, at 375.
1087 At 375.
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process must also protect children from pressure to align with one parent by doing
all it can to limit exposure of the child to the corrupters.
E.

Mitigating the Corrupters

The existence of corrupters highlights the critical importance of the process of
participation and the consideration that should be given to the purpose of the
interview, degrees of participation made available, how the child is heard, how the
views are conveyed and the manner in which the outcome is communicated to all
participants.
The purpose of the child interview should not be to poll the child on their
preferred proposal. Parents should be informed of the purpose of participation and
that the child’s views will be but one of the factors that will be taken into account
in determining the child’s best interests. There is greater risk of the child being
pressured if parents believe the views will be determinative.1088
The training of the interviewer is also a critical element. They must have a
thorough understanding of the context within which the views are expressed, skills
in interviewing and an understanding of child development so potential corrupters
can be identified and flagged for further investigation. It has been held that proper
practice must ensure no professional ever relies on a single interview with a child
to establish a child’s views.1089 An inclusive, accessible, safe environment where
the child can express their views without fear of retribution and their
confidentiality is respected will also be critical to ensure validity of the child’s
views.1090
Different methods of participation are also required. The provision of an evaluative
interview by a specialist report writer will be required at times to assess the extent
to which the corrupters have influenced the expressed views, if at all.

At 375.
Birnbaum et al., above n 890, at 414.
1090 Gerison Lansdown, above n 934 at 52-154; and UN Committee on the Rights of the Child (CRC),
General Comment No. 12: The right of the child to be heard, above n 8, at 9-12.
1088
1089
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The issue of determining the weight to be attributed to the child’s views is a matter
for the judiciary to decide. Effective child participation processes will assist the
judiciary by providing information on the extent to which the views can be relied
upon.
Finally, delivery of the judicial decision must address if the child’s views were
followed or not and the reasons for doing so. It must also set out all other factors
taken into account in determining the welfare and best interests of the child
highlight for the adult participants the child’s views were but one of a number of
factors taken into account. This is an important step that will help mitigate risk to
the child from parental reprisal.
11.

Chapter Summary

This chapter has reviewed international research evidence on children’s
participation in private law disputes both in the ‘in-court’ and ‘out-of-court’
systems. It has identified children’s competence and willingness to participate, and
the associated benefits and risks associated with children’s participation.
Research has established there are not only benefits for children from
participation, but also benefits for parents.1091 The studies show these benefits are
particularly prevalent in ‘out-of-court’ mediation processes 1092 , designed to
promote protective factors that benefit children by encouraging parents to
consider matters from their child’s perspective.
This chapter has also identified how children in high conflict families and with
strong preferences may have a different perspective on the purpose of their
participation. For these children there can be dissatisfaction with their
participation, most often associated with; failure for their views to be accurately
represented, to influence outcomes and when strongly expressed residential

Sharon Bessell, above n 12, at 496; Anne B Smith et al., above n 12, at 201; and Gary B Melton,
above n 12 at 111; and Alan Campbell, above n 937, at 249
1092 Jennifer E McIntosh et al., above n 970 at 120; and Jennifer E McIntosh et al. (2008), above n
970, at 15.
1091
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preferences and personal relationships are ignored.1093 These children feel there is
no point to their participation and they can experience negative outcomes when
decisions do not reflect their views.1094
These findings confirm that a ‘one size fits all’ approach to children’s participation
practices in private law disputes is not going to meet the needs of the most at risk
children and may contribute to negative outcomes for them.
Despite the positive findings in the context of children’s participation in
mediation,1095 in New Zealand FDR children’s involvement varies greatly amongst
and within the supplier models, if it occurs at all. There is a gap between theory,
research and practice. What is required is an evaluation of how children are
currently involved in FDR mediation and consideration given to how children’s
participation should fit from the perspective of both the identified supporting
theories and research on child participation.
When it comes to understanding the impact of children’s involvement in the family
justice system, in-court processes, the question of how to ensure participation
promotes children’s wellbeing and improves their outcomes, remains largely
unanswered. These children are at the greatest risk of harm from lack of parental
cooperation, exposure to conflict and from their involvement in legal proceedings.
Many of the identified aspects of legal proceedings that cause children stress1096
are reflected at the current time in the New Zealand family justice system ‘in-court’
processes. Considerably more research needs to be done in regard to the specific
characteristics of ‘in-court’ processes as they relate to child participation, if we are
to ensure that children’s participation is optimal for their wellbeing and ensures
positive outcomes.

Karl-Franz Kaltenborn, above n 14, at 484-485.
484-485; and Tamar Morag et al., above n 889, at 15.
1095 Jennifer E McIntosh et al. (2008), above n 970, at 105 and 120; and Robin H Ballard et al., above
n 760, at 279.
1096 Helen M Milojevich, above n 984, at 188-189.
1093

1094 At
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In ‘in-court’ decision-making, the treatment of children’s views has three distinct
steps: ascertaining views, taking account of views and placing weight on those
views. This chapter has highlighted, how ensuring these three steps are realized is
required to ensure both the principles of child participation and the underlying
conceptual framework of s 6 of the COCA are upheld. There is also an apparent gap
in how children’s views are taken into account, due weight given and what is
reported in final decisions. This may be a factor contributing to children’s
dissatisfaction with participation and warrants further examination.
Opposition to children’s participation has been addressed and denounced by both
research and the supporting conceptual framework that underpins children’s
participation rights. Children are capable of participating, can be protected from
harm when participating and children’s rights are not a threat to parent’s rights,
rather they need to be promoted in the wider context of the UNCRC.
Chapter seven

examines the conceptual and theoretical understandings of

children’s participation, considers their contributions to the discourse and
narrative supporting children’s participation and explores how a more integrated
nexus between them can contribute to a new paradigm of child participation.
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Chapter Seven
Conceptual Foundations of Children’s Participation Rights

1.

Introduction

The first declaration of the Rights of the Child adopted in 1924, the Geneva
Declaration, contained basic principles relating to the welfare of the child. In 1948
the Geneva Declaration was expanded from five to seven principles and then came
the Declaration of the Rights of the Child in 1959. These early non-binding
Declarations confirmed everyone was entitled to rights and freedoms, including
children. They each focused on protection with children identified as being in need
of priority care. This reflected the concern society held for children in the first half
of the twentieth century was epitomised by a traditional welfare-based
approach.1097
The concept of children’s participation as a legally protected right did not emerge
until the latter part of the twentieth century. Since the adoption of the UNCRC in
1989 there has been worldwide action to give effect to what is now widely known
as the ‘child’s right to participation’.1098 A sustained focus on the promotion and
legitimisation of the concept of participation, together with the development of
strategies for translating the concept into practice, has occurred over the past 30
years.1099
For many “children’s rights have become synonymous with participation.”1100
Article 12 is commonly referred to as ‘the participation article’1101 and the right
Nigel Cantwell “The Origins, Developments and Significance of the United Nations Convention
on the Rights of the Child” in Sharon Detrick The United Nations Convention on the Rights of the
Child A Guide to the “Travaux Preparatoires” (Martinus Nijhoff Publishers, Dordrecht, The
Netherlands, 1992) 19 at 19.
1098 Gerison Lansdown Every Child’s Right to be Heard: A Resource Guide on the UN Committee on
the Rights of the Child General Comment No 12 [2011] at 3.
1099 At 3-4.
1100 At 4.
1101 Gerison Lansdown, above n 1098, at 3.
1097
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conveyed in this article is often referred to, in summary, as the child’s ‘right to be
heard’.1102
Undoubtedly, the children’s rights movement has been instrumental in raising
awareness of children’s participatory rights with the UNCRC as an important
foundational instrument.
This chapter begins by examining the genesis of participation rights as a legally
protected right. It goes on to provide a legal and literal analysis of Article 12 before
exploring its links and interdependence with other articles of the Convention. Child
participation is defined, and consideration given to the two key elements of
participation: purpose and process. The supporting conceptual framework for
those rights is also explored in this chapter, drawing primarily on the
jurisprudence of children’s participation rights that emanate from the UNCRC, as
well as Childhood Studies and Sociocultural theory.
The theoretical contribution of Childhood Studies to children’s participation is
examined and its role in the shift in how children are viewed, explored. Children’s
agency and their role as social actors capable of influence, together with how the
theory helps provide a conceptual framework for both the existence and
realisation of children’s participation rights, is then assessed.
The chapter also examines the influence of Sociocultural Theory on the process of
participation. Child development is regarded as deeply embedded in social context
with development as a continual process arising out of the child’s social
environment. The role of adults in assisting children to participate is explored.
Finally, the chapter integrates the shared attributes of the rights based,
sociological and sociocultural approaches thereby confirming their conceptual
support for children’s participation, why this right should exist and how it can be

1102 UN Committee on the Rights of the Child (CRC), General Comment No. 12: The right of the child
to be heard, above n 8, at 12.
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realised in private law disputes. The chapter concludes by illustrating how the
theoretical framework can better support children’s participation rights in a
thought model.
2.

The Emergence of a Rights Based Approach to Child Participation

In 1978 Poland presented a draft resolution for a Children’s Convention, to the UN
Commission on Human Rights at its thirty-fourth session, in the form of a mirrored
version of the 1959 Declaration.1103 Cantwell notes the proposed text was not met
with enthusiasm, that further scrutiny and considerable modification of the text
was thought necessary and that this could not be accomplished in time for the
Convention’s proposed adoption date of 1979.1104 However, the Commission
adopted the draft as submitted to allow member states, NGOs and specialised
agencies to further comment on Poland’s proposal.1105
In the thirty-fifth session, Member States provided comment on the First Polish
Draft and an open-ended Working Group to consider the Convention on the Rights
of the Child was established.1106 This operated on a consensus basis, resulting in a
lengthy drafting process as all text and proposed modifications had to be debated
until all members of the Group reached consensus.1107

Aisling Parkes Children and International Human Rights Law: The Right of the Child to be
Heard (Routledge, London and New York, 2013) at 28; and see generally Jaap Doek and Nigel
Cantwell The United Nations Convention on the Rights of the Child: A Guide to the "Travaux
Preparatoires" Sharon Detrick (ed) (Martinus Nijhoff Publishers, Dordrecht, The Netherlands 1992)
at 21. Doek and Cantwell observe the reason for the mirroring of the 1959 Declaration was to
minimise debate. With the text based on already agreed principles Poland sought to have the
Convention adopted rapidly and with the following year being the International Year of the Child
they hoped to mark the year with the adoption of the Convention.
1104 Aisling Parkes, above n 1103 at 21.
1105 Aisling Parkes, above n 1103 at 28, on 8th March 1978 the UN Commission on Human Rights
adopted resolution 20 (XXXIV) together with the draft Convention as submitted by Poland.
1106 Jaap Doek and Nigel Cantwell, above n 1103, at 21. See general Jaap Doek and Nigel Cantwell,
above n 706, the Working Group was to meet for one week to consider the question of a draft
Convention during the session of the Commission on Human Rights. It met again in 1980 and in
1981 was authorized to meet annually prior to the Commission. Chairman of the Working Group
was Mr Lopatka from Poland. In 1988 it met for two weeks for the first reading. The open-ended
nature of the Working Group meant any of the 43 states represented on the Commission could
participate and all other member states could send representatives to observe with a right to speak.
NGO’s could also attend but held no speaking rights.
1107 Jaap Doek and Nigel Cantwell, above n 1103, at 22.
1103
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A conference on the legal protection of the rights of the child was held in Warsaw
on 16-19 January 1979.1108 This was organised by the International Association of
Democratic Lawyers, the International Commission of Jurists and the Polish
Association of Jurists. The Lawyers Association welcomed the idea of an
international convention on the rights of the child.1109 At the final plenary session
attendees developed an unanimously agreed list of principles for the legal
protection of the rights of the child.1110 On the request of the Polish delegate, a
document summarising the conference, confirming member support for an
international convention on children’s rights and detailing the list of principles,
was circulated by the Secretary General as a document of the Commission.1111
Of particular significance was Principle 3, which stated:
At the same time, both State and parents should respect the right of
the child to be consulted about its welfare whenever the child is in a
position to express such opinions.1112
The Working Group met in February and March 1979 and produced a report on
the question of a convention for the rights of the child dated 2nd March 1979.1113
Consensus to adopt a human rights treaty was noted.1114 The need for the
convention to be more extensively drafted than the Declaration and to more
precisely reflect social, cultural, and economic developments was agreed.
Significantly, the report noted in the drafting process that consideration should be
given to the right of the child to be consulted in proceedings affecting his or her
welfare.1115
Legislative History of the Convention on the Rights of the Child, HR/PUB/07/1 (2007), at 50.
At 49-52.
1110 At 50-51.
1111 At 50.
1112 At 52.
1113 UN document E/CN.4/L.1468. See general Legislative History of the Convention on the Rights of
the Child, above n 1108 at 68, the working group met on the 14th, 20th, 21st, 22nd and 26th
February 1979 and again on the 2nd of March.
1114 Jaap Doek and Nigel Cantwell, above n 1103, at 21.
1115 At 40-73; Legislative History of the Convention on the Rights of the Child, above n 1108, at 68;
and UN Document number E/CN.4/L.1468. See generally Legislative History of the Convention on
1108
1109
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In 1980, a Revised Polish Draft was submitted to the Commission at its thirty-sixth
session.1116 It contained a new Article 7, confirming the right of the child, capable
of forming his own views, to express opinions in matters concerning the child.1117
This was the first explicit reference in the text of the Convention to a right of the
child to be heard1118 and, as noted by Cantwell, was the first time participation
rights had been “incorporated in a child focused international instrument”.1119
Although not explicitly acknowledged in any writings, it can likely be inferred that
the Revised Polish Draft adopted the notion of seeking the child’s opinions in
matters affecting the child from the principles of the 1979 Warsaw conference.1120
3.

The Drafting History of the UNCRC

The unofficial heading in what was then Article 7 of the Revised Polish Draft was
‘the child’s rights to express opinions’1121 and it read as follows:
The States Parties to the present Convention shall enable the child
who is capable of forming his own views the right to express his
opinion in matters concerning his own person, and in particular,
marriage, choice of occupation, medical treatment, education and
recreation.

the Rights of the Child, other matters noted for consideration to were the right to life of the unborn
child; the question of abortion, children born out of wedlock, the family and the child and the
question of children in territories under foreign occupation, children living under an apartheid
regime; racial discrimination; ill-treatment of children; the age of criminal responsibility of
children; child labour; the protection of foster-children; the right of the child to receive a religious
education; family reunification; the rights of students to peaceful assembly, to travel.
1116 Aisling Parkes, above n 1103, at 28.
1117 At 28.
1118 Legislative History of the Convention on the Rights of the Child, above n 1108, at 49-52; and
Aisling Parkes, above n 1103, at 28.
1119 Jaap Doek and Nigel Cantwell, above n 1103, at 28.
1120 The writer has failed to find any specific reference to why participation rights were added to
the draft convention to create the three p’s protection, provision and participation rights.
1121 Legislative History of the Convention on the Rights of the Child, above n 1108, at 438. The
Article was referred to as Article 7 throughout the first and second readings.
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In the Working Group’s considerations during 1981 most delegations considered
that the matters in which the child was to express his opinion should not be
restricted to a limited list.1122 The United States representative suggested the word
“all” be inserted before “matters”, with the list of matters deleted.1123
In 1981, the Working Group finally adopted the following for Article 7:
The States Parties to the present Convention shall assure to the child
who is capable of forming his own views the right to express his
opinion freely in all matters, the wishes of the child being given due
weight in accordance with his age and maturity.1124
The difference between ‘wishes’ and ‘views’ appeared to be nuanced as evidenced
by the use of both terms in the same paragraph and were later interchanged in the
same sentence within various drafts of the article.1125
In 1988, at the UN Technical Review, it was proposed that ‘wishes’ be replaced
with ‘views’ in the article after UNICEF representatives commented that the
intention appeared to be to take into account all views of the child, not just those
that comprised wishes.1126
Much debate occurred at the Working Group’s session in 1981, and again at the
Second Reading, on how to exactly formulate the right of the child to
participate.1127

Jaap Doek and Nigel Cantwell, above n 1103, at 225.
At 225.
1124 Jaap Doek and Nigel Cantwell, above n 1103, at 226. The Text was adopted by the 1981
Working Group E/CN.41575 and was adopted by the Working Group at the First Reading that same
year E/CN.4/1988/WG.1/WP.1/Rev.2 at 10.
1125 The Legislative History of the Convention on the Rights of the Child, above n 1108, at 441.
1126 The Legislative History of the Convention on the Rights of the Child, above n 1108, at 441.
1127 Lothar Krappmann, above n 272, at 503; and The Legislative History of the Convention on the
Rights of the Child, above n 1108, at 442.
1122
1123
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Thus, a second paragraph had been proffered for Article 3, the best interests of the
child, in order to make it clear opportunities were to be provided for the child’s
views to be heard in particular judicial and administrative proceedings.1128 Article
3(2), adopted at the first reading, stated the child’s views should not only be heard
but imposed the obligation that they should be “taken into consideration”.
By the Second Reading (1988-1989), the Working Group had before it for
consideration Article 7, as adopted at the first reading.1129
At the Second Reading the Working Group received a proposal from Finland, albeit
on behalf of a drafting group, to include the text that now forms Article 12(2).1130
Finland’s proposed wording for Article 7, was:
1. The States Parties to the present Convention shall assure to the child
who is capable of forming his or her own views the right to express
those views freely in all matters affecting the child, the views of the child
being given due weight in accordance with (his) the age and maturity of
the child.
2. For this purpose, the child shall in particular be provided the
opportunity to be heard in any judicial and administrative proceedings
affecting the child, either directly, through a representative or an
appropriate body, in accordance with the procedural rules of national
law.”
The observer for Finland noted the intention of the proposed second paragraph
had already been introduced in Article 3(2).1131

The Legislative History of the Convention on the Rights of the Child, above n 1108, at 442.
At 442. The working group adopted paragraph one before paragraph 2 was introduced being
the final text approved by the General Assembly. Article 7 merged with drafted Article 3 and
became Article 12 as it is known today.
1130 Jaap Doek and Nigel Cantwell, above n 1103, at 227.
1128
1129
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It was recognised Article 3(2) overlapped with Article 7.1132 To avoid this overlap
the respective paragraphs were united in Article 7.1133 In this process the
expression “taken into consideration” was recast as the obligation to give “due
weight” to the views of the child.1134 After debate at the Second Reading, the final
wording for the article was agreed and in the final version of the Convention
Article 7 became Article 12.
The Working Group adopted the final text of the Convention during the Second
Reading in December 1988.1135 The UN General Assembly adopted the Convention
on 20th November 1989 and opened it for signatures from all States on 26th
January 1990. 1136
The final text of Article 12, as adopted, read as follows:
1. States Parties shall assure to the child who is capable of forming his or her
own views the right to express those views freely in all matters affecting the
child, the views of the child being given due weight in accordance with the
age and maturity of the child.
2. For this purpose, the child shall in particular be provided the opportunity to
be heard in any judicial and administrative proceedings affecting the child,
either directly or through a representative or an appropriate body, in a
manner consistent with the procedural rules of national law.
Article 12 establishes the right of every child to unreservedly express his or her
views in all matters affecting them and a subsequent right for those views to be
given due weight in accordance with the age and maturity of the child. The article
1131 Sharon Detrick A commentary on the United Nations Convention on the Rights of the Child
(Nijhoff Publishers, The Hague and Boston, 1999) at 216; and Lothar Krappmann, above n 272, at
503.
1132 Lothar Krappmann, above n 272, at 504.
1133 The Legislative History of the Convention on the Rights of the Child, above n 1108, at 442.
1134 Lothar Krappman, above n 272, at 503.
1135 Sharon Detrick, above n 1131, at 18.
1136 At 18.

220

imposes a clear legal obligation on States Parties to both recognise and implement
this right.1137 States Parties must ensure the child receives information and advice
to assist in the decision of whether or not to exercise the right.1138
The expansion of children’s rights from protection and provision to participation
demonstrates how far the status of the child has shifted in society and confirms the
improved legal status of the child. The Convention was a world-first through its
incorporation

of

participation

rights

in

a

child-focused

international

instrument.1139
A.

A Legal and Literal Analysis of Article 12

In 2002, at the General Assembly on Children, the UN identified the need for clarity
on both the meaning of Article 12 and how to fully implement it.1140 The General
Assembly was aware that realisation of the right across societies was impeded by a
number of barriers, including political and economic ones, as well as longstanding
attitudes and practices regarding children.1141 In 2006, the Committee met for a
day of general discussion to explore the substance and significance of Article 12, its
links to other articles and the good practices required to ensure realisation of the
‘right to be heard’.1142 The General Comment on Article 12, arose from that
meeting and the information exchange that ensued.1143
The General Comment’s objective was to strengthen the understanding of both the
meaning and implication of the article, elaborate on the scope of “policy and
practice necessary to achieve full implementation of the article”1144 and propose

Marie-Francoise Lucker-Babel “The right of the child to express views and to be heard: An
attempt to interpret Article 12 of the UN Convention on the Rights of the Child” (1995) 3 The
International Journal of Children’s Rights 391 at 401.
1138 At 402.
1139 Jaap Doek and Nigel Cantwell, above n 1103, at 28.
1140 UN Committee on the Rights of the Child (CRC), General Comment No. 12: The right of the child
to be heard, above n 8, at (3-4).
1141 At 4.
1142 At 4.
1143 At 4.
1137

1144 At 4.

221

basic requirements for the appropriate ways to give due weight to children’s views
in matters affecting them.1145
B.

Paragraph 1 of Article 12

‘Shall assure’ is described in the General Comment as being “a legal term of special
strength”.1146 The wording denotes States Parties are under a strict obligation to
take all appropriate measures to ensure the rights of the child are properly
implemented. There is no room for States’ discretion.
‘Capable of forming his or her own views’ again imposes an obligation on the
States Parties to assess the capacity of the child to express a view. The General
Comment notes it is not up to the child to prove capacity, rather this should be
presumed to exist.1147 Introducing age limits either in policy or practice is
discouraged, as this would impose restrictions on the right.1148 The child need only
have ‘sufficient understanding’ of the matter affecting her or him to the level he or
she is capable of appropriately forming a view. States Parties are obliged to ensure
implementation of the right is not just afforded to the articulate and able bodied
and the child who is exercising their right to be heard must be ensured
protection.1149
‘The right to express those views freely’ means the child can elect whether or not
to exercise the right itself and such decision should be made without pressure.1150
The obligation is for the States Parties to provide an environment in which a child
can express their views that is secure, respectful and relevant to the individual
child’s situation.1151

At 4.
At 6.
1147 At 6.
1148 At 6.
1149 At 7.
1150 At 7.
1151 At 6.
1145
1146
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‘In all matters affecting the child’ introduces the second qualification of the right. If
the issue under discussion affects the child, the child must be heard.1152 This is of
direct relevance to private family law disputes as children are unequivocally
affected by their parent’s separation, divorce, and/or parenting disputes.
The views of the child must be ‘given due weight in accordance with the age and
maturity of the child’.1153 The views of the child have to be assessed on an
individual basis against the child’s capacity, with the Convention recognising that
maturity and levels of understanding are not linked to biological age.1154 The
article requires more than just listening to the views of the child – rather these
views must be seriously considered by decision-makers.
C.

Paragraph 2 of Article 12

The second paragraph of Article 12 specifies that the right to participate has to be
provided particularly “in any judicial and administrative proceedings affecting the
child”.1155
The General Comment confirms this provision pertains to all judicial proceedings,
whether initiated by the child or others, without limitation and may involve ADR
and Arbitration.1156 It also encourages the introduction of legislative measures, by
States Parties, that require decision-makers in judicial proceedings to explain to
the child the degree of consideration given to their views and the consequences of
the decision for the child.1157 Emphasis was placed on the need in proceedings to
provide child-friendly information, advocacy support and court environments,
together with suitably trained staff.1158

At 8.
United Nations Convention on the Rights of the Child, above n 277, art 12.
1154 UN Committee on the Rights of the Child (CRC), General Comment No. 12: The right of the child
to be heard, above n 8, at 8.
1155 United Nation Convention on the Rights of the Child, above n 277, art 12.
1156 UN Committee on the Rights of the Child (CRC), General Comment No. 12: The right of the child
to be heard, above n 8, at 9.
1157 At 9.
1158 At 9.
1152
1153
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Once a child has decided to exercise their right to be heard, the General Comment
states the child will then have to decide whether to participate directly “or through
a representative or an appropriate body”.1159 Parents, social workers and lawyers
are specifically referred to in the General Comment and such representatives are
expected to have sufficient comprehension of the decision-making process,
together with experience of working with children. 1160 The expectation is,
dependent on the individual case, either the child or the appropriate authority
shall be entitled to choose the method in which the child’s views are transmitted to
the decision-maker.1161 The representative must represent exclusively the best
interests of the child.1162 Parents are mentioned as possible representatives.1163 In
private law disputes it can however, be very difficult for a parent to set aside their
own feelings and interests and truly represent their child’s views in the
proceedings.
With the wording “in a manner consistent with the procedural rules of national
law” it is expected the opportunity for representation will “comply with the basic
rules of fair proceedings”.1164
4.

Article 12: Links with Other Articles in the Convention

Articles of the UNCRC should not be read in isolation as all the articles are
interconnected. The child’s right to participate in Article 12 is one of the four
general principles of the Convention, together with non-discrimination (Article 2),
best interests of the child (Article 3) and the right to survival and development
(Article 6).1165 The context provided by the general principle articles confirms the

At 9.
At 9.
1161 At 9.
1162 At 10.
1163 At 9.
1164 At 10.
1165 See generally, United Nations Convention on the Rights of the Child, articles 2, 3 and 6 are the
three other general principle articles of the UNCRC, they provide for the right to not be
discriminated against, best interest of the child being a primary consideration and the right to life
respectively.
1159
1160
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basic standards for interpretation within which Article 12 and the remaining
articles operate.
Article 12 is closely linked to the articles relating to freedom of expression
(encompassing the right to receive and share information) and the right to access
information from the mass media, as Article 12 cannot be realised without
provision of information to the child.1166
Article 12 is not the only article referring to active contributions by children. This
is explicitly mentioned in the articles on the life of disabled children, the right of
minorities and indigenous groups to practise their own culture, language and
religion, freedom of association, the right to freedom of play including the right to
join in a range of activities and in the juvenile justice article.1167
Articles 12 and 5 are also closely linked. While Article 12 confirms the right of the
child to be heard, Article 5 encourages parents to deal with all rights issues “in a
manner consistent with the evolving capacities of the child”.1168 Those lacking
capacity must rely on parents and/or their legal guardians who will be vested with
their rights and responsibilities.1169 Lansdown notes that age is not determinative
of capacity, but does encourage governments to introduce some age limits when
introducing legislation relating to the exercise of rights by children.1170
Article 12 should also be considered in the familial context provided by the
Convention particularly, Articles 9 and 29. 1171 Article 9 states that children should

1166 See generally United Nations Convention on the Rights of the Child, article 13 enables children
to participate in social and political life by expressing opinions, receiving information and
exchanging information and ideas. The distinctive difference between this and Article 12 is Article
13 provides no special obligation to ensure the information and opinions of the child are acted
upon or considered by the adult world.
1167 Marie-Francoise Lucker-Babel, above n 1137, at 392; and United Nations Convention on the
Rights of the Child, above n 277, arts 14, 15, 23, 30, 40, 31.
1168 United Nations Convention on the Rights of the Child, above n 277, art 5.
1169 Art 5.
1170 Gerison Lansdown, above n 1098, at 37.
1171 See generally United nations Convention on the Rights of the Child, article 9 recognises a child
shall not be separated from his or her parents against their will the right to know and be cared for
by his or her parents, other familial articles include article 7 the right of the child to be registered
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have the right to stay in contact with both parents if they separate; the exception
being in cases of neglect or abuse.1172 In any legal proceedings pursuant to this
article, all participants including children shall be given the opportunity to
participate and to make their views known.1173 Article 29 confirms the goals of
education and states children have a specific duty to respect the rights of their
parents, the education of the child is required to ensure respect for parental rights
is developed together with respect for parent’s values and culture.1174
5.

Defining Participation from the Rights Perspective

The rights perspective, through the UNCRC articles, provides a key framework
from which the definition of participation can be derived.
The General Comment confirmed the right of children to active engagement in
proceedings affecting them has been broadly conceptualised as ‘participation’,1175
with ‘participation’ described an ongoing process that includes information
sharing and discourse between children and adults, as well as an educational
component whereby children learn how their and adults’ views are taken into
account and, in turn, “shape the outcome of the process.”1176
In 2011 Lansdown wrote a resource guide to elaborate on the General
Comment1177 in response to the Committee’s concerns that, for many, the right to
be heard was not being realised.1178 The Committee had noted that many States
Parties were committed to meeting their obligations regarding the right to be
immediately after their birth and the right to have a name and to know and be cared for by his or
her parents, article 8 provides the right of the child to preserve his cultural identity including to
preserve family relations as recognized by law without unlawful interference.
1172 United Nations Convention on the Rights of the Child, above n 277, art 9.
1173 Art 9.2.
1174 Art 29.
1175 UN Committee on the Rights of the Child (CRC), General Comment No. 12: The right of the child
to be heard, above n 8, at 3.
1176 At 3.
1177 Gerison Lansdown, above n 1098, at vi.
1178 The Resource Guide was designed to elaborate on the General Comment and was viewed as a
major contributor to achieving change. The guide drew together examples from around the world
of positive approaches in implementing article 12 to assist States Parties to learn from and to
broaden the understanding of the meaning and scope of article 12.
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heard, yet the knowledge, capacity and confidence to realise that goal was
lacking.1179
Lansdown’s guide defined participation as:
… an ongoing process of children’s expression and active
involvement in decision-making at different levels in matters that
concern them. It requires information sharing and dialogue between
children and adults based on mutual respect and requires that full
consideration of their views be given, taking into account their age
and maturity.1180
‘Participation’ in a literal sense means contributing to a process or activity or more
specifically it can mean the action of taking part in something.1181 Participation as a
term can therefore refer to either a process or to an outcome.
‘Taking part’ means to have something to do with, to play or to have a part, play a
role or join in a process or activity.1182 ‘Contributing’ means to give to a process or
activity, while contribute means to help to cause.1183
Pursuant to the definitions of participation provided by the rights discourse and
from the legal and literal analysis of Article 12, two key elements of children’s
participation have emerged: purpose and process.
A.

The Purpose of Participation from a Rights Perspective

The UNCRC signified a change in the perception of children from being objects of
concern to active citizens and subjects, holding their own rights. The purpose of
participation espoused by Article 12 is to recognise and uphold the right of the

Gerison Lansdown, above n 1098, at vi.
At 3.
1181 English Oxford Living Dictionaries <www.en.oxforddictionaries.com>.
1182 English Oxford Living Dictionaries <www.en.oxforddictionaries.com>.
1183 English Oxford Living Dictionaries <www.en.oxforddictionaries.com>.
1179
1180
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child to actively contribute in decision-making processes affecting their lives.
There are two mechanisms that enable this purpose.
The first mechanism enabling a child’s active contribution is provision of
information pursuant to Article 7, the right to receive information.1184 A child
cannot make a decision to participate without understanding the proceedings
before them, options and decisions they can make and their possible
consequences.1185 The child should also be informed about the context within and
conditions under which they will be asked their views.1186 The provision of
information will ensure the child is fully informed and can make a decision
whether or not to participate further. Deciding to not participate is still considered
by the writer as an active contribution. If the child elects to not participate further
after being fully informed the second mechanism is not required, the active
contribution has ended.
The second mechanism, to enable an active contribution, comes into effect once
the right to receive information has been realised and a decision has been made by
the child to participate. This mechanism is the child’s views.1187 Further active
contribution is achieved through the expressed views of the child. Understanding
what is meant when referring to ‘the views of the child’ therefore forms an
essential part of the first element of participation – purpose - and is crucial to
conceptualising a new paradigm for children’s participation.
Beyond the genesis of Article 12 the General Comment provides guidance on
defining ‘views’. It refers to views as encompassing the child’s autonomous
opinions and notes for the full implementation of the right in Article 12 what must
be recognised are both verbal and non-verbal forms of communication by the

1184 Provision of information is also a component of the second element of participation being
“process”.
1185 UN Committee on the Rights of the Child (CRC), General Comment No. 12: The right of the child
to be heard, above n 8, at 54.
1186 At 8.
1187 A second mechanism is provision of information, which can result in a child electing not to
participate, this decision is also considered by the writer to be an active contribution.
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child.1188 It notes the youngest of children is capable of forming views even if they
are unable to communicate verbally.1189 The General Comment also states in nonverbal communications what must be recognised are the child’s body language,
facial expressions, play, drawing and painting through which children may
demonstrate understanding, choices and preferences.1190
Lansdown’s Resource Guide also references views. In the guide the terms ‘views’
and ‘opinions’ are used interchangeably and are also evidenced at times in the
same sentence.1191 The guide confirms the right to participate applies to all
children regardless of age and notes babies and young children are capable of
forming and expressing their views, including in a non-verbal manner, from an
early age.1192
Tracing the term ‘views’ through the legislative history of the UNCRC, the General
Comment and Resource Guide would indicate the term is intended to cover the
child’s opinions, wishes, choices, preferences, understandings and positions which
may be expressed either verbally or non-verbally.1193 The literal definition of views
is perspective and derivatives of all of the identified key terms would see the
extension of views also to encompass impressions, feelings, beliefs, ideas, thinking,
thoughts, sentiment, and attitudes of the child participant.1194
B.

The Process of Participation from a Rights Perspective

The second identified element of participation is process. The General Comment
confirms that the process of participation constitutes a back and forth relationship,
involving information sharing and dialogue between adults and children, is active

UN Committee on the Rights of the Child (CRC), General Comment No. 12: The right of the child
to be heard, above n 8, at 6 and 12.
1189 At 6-12.
1190 At 7.
1191 Gerison Lansdown, above n 1098, 152-154.
1192 At 3 and 18.
1193 Legislative History of the UNCRC, above n 1108 at 441; Gerison Lansdown, above n 1098 at
152-154; and UN Committee on the Rights of the Child (CRC), General Comment No. 12: The right of
the child to be heard, above n 8, at 7.
1194 English Oxford Living Dictionaries < www.en.oxforddictionaries.com>.
1188
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and ongoing in nature with an educational component where the child is informed
how their views will be taken into consideration alongside the views of adults.1195
The General Comment notes the process must have an outcome and provide
feedback for the child, confirming how decisions were made and what
consideration was given to the child’s contribution, assuring the child they have
been heard.1196 The latter component completes the participation process.
The process of participation can only develop if all elements of the article are
respected in each individual situation. A matter affecting a child must exist; the
capacity of the child to form and express a view must be established, the weight to
be given to that view determined and the protection of the child’s best interests
assured.
The General Comment confirms the responsibility of States Parties to ensure they
provide conditions for expressing opinions that account for the individual child’s
situation both socially and environmentally.1197 The conditions must also ensure
the child feels safe and respected when expressing their opinions.1198
The General Comment provided guidance on the process of participation by
detailing five steps required for the implementation of the child’s right under
Article 12 at the same time confirming the requirements have to be applied in a
manner suitable to given context.1199
Lansdown’s Resource Guide confirmed the five basic requirements for effective
and principled participation. 1200 Those requirements focused on the process

1195 UN Committee on the Rights of the Child (CRC), General Comment No. 12: The right of the child
to be heard, above n 8, at 7; and Gerison Lansdown, above n 1098, at 3.
1196 UN Committee on the Rights of the Child (CRC), General Comment No. 12: The right of the child
to be heard, above n 8, at 11; and Gerison Lansdown, above n 1098, at 152-157.
1197 UN Committee on the Rights of the Child (CRC), General Comment No. 12: The right of the child
to be heard, above n 8, at 7; and Gerison Lansdown, above n 1098 at 152-157.
1198 UN Committee on the Rights of the Child (CRC), General Comment No. 12: The right of the child
to be heard, above n 8, at 7; and Gerison Lansdown, above n 1098 at 152-157.
1199 UN Committee on the Rights of the Child (CRC), General Comment No. 12: The right of the child
to be heard, above n 8, at (8-11).
1200 Gerison Lansdown, above n 1098, at 51-57.
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element of participation and were: preparation of the child through the provision
of information about the purpose and process of participation, the context within
which the child’s opinions are heard should be enabling and encouraging, the
capacity of the child must be assessed, establishing if the child has capacity to form
a view then determining what weight should be attached to the child’s view,
feedback must be provided to the child about the weight given to the child’s views
and accessible complaint procedures should be in place for children for when their
participation rights are disregarded or violated.
The Resource Guide further confirmed the core obligation of the States Parties to
introduce their own legislative measures and appropriate mechanisms to ensure
the realisation of the right.1201 The establishment of mechanisms to realise
participation rights was left to the discretion of individual States Parties, the
Convention, General Comment and the Resource Guide providing the framework
which confirmed the minimum standards of expectation.
The subsequent various interpretations of the ‘process’ of participation will be
more thoroughly explored in Chapter eight. In that chapter, various models of
participation that have been theorised are critiqued. Their compliance with both
Article 12 and the broader provisions of the Convention together with their
applicability to private law disputes, will be examined.
6.

The Influence of the Rights Rhetoric on Children’s Participation in Private Law
Disputes

With the emergence of the children’s rights rhetoric, the legal status of the child
shifted. Children moved from being viewed as objects of the law to subjects in
proceedings affecting them, when decisions were being made on their behalf.1202
The UNCRC enabled the children’s rights movement to endorse the full citizenship

UN Committee on the Rights of the Child (CRC), General Comment No. 12: The right of the child
to be heard, above n 8, at 4; and Gerison Lansdown, above n 1098 at 1-2.
1202 Nicola Taylor et al., above n 1058, at 647.
1201
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status of children and the competent autonomous child was placed at the core of
the children’s rights framework.1203
Since adoption of the UNCRC there has been a demonstrated international
commitment to enhancing children’s participation within private family law
disputes and participation practices are now widespread.1204 Family law policy
and practice have been significantly influenced by the participation rights
discourse1205 and the child’s right to participate is now established as an important
legal principle in family law decision-making.1206 The UNCRC established universal
rights for children and in doing so built a moral case for children’s participation in
decision-making.1207
The UNCRC has been interpreted as an “instruction for policy and practice”.1208 It
was a catalyst for the adoption of a strong legal perspective in the children’s rights
discourse with participation interpreted as a legal imperative.1209 The UNCRC
established a robust legal frame of reference for children’s participation in
proceedings.
However, the UNCRC did not provide confirmation of what amounts to ‘best
practice’ for children’s participation in family law decision-making. Instead the UN
intended that steps for the application of the Convention and implementation of

Didier Reynaert et al., above n 1061 at 159.
Nicola Taylor et al., above n 1058, at 645-646; and Anne Trine Kjorholt “Small is Powerful
Discourses on ‘children and participation’ in Norway” (2002) 9(1) Childhood 63 at 65.
1205 Michael DA Freeman The future of children’s rights (Brill Nijhoff Leiden, The Netherlands, 2014)
at 5.
1206 Nicola Taylor et al., above n 1058, at 647; New Zealand policy references the right of the child to
have their views heard see generally Care of Children Act 2004, s 4; Children must be met and
views put before the court by Lawyer for the child see generally Family Courts Act 1980, s 9B.
1207 R Lister “Why Citizenship: Where, when and how children” (2007) 8 Theoretical Inquiries in
Law 693 at 705.
1208 Ann Quennerstedt “Children’s Rights Research Moving into the future – Challenges on the Way
Forward” [2013] International Journal of Children’s Rights 233 at 236.
1209 Laura Lundy, above n 15, at 930 and 939.
1203
1204
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participation rights had to “be applied in a way which is appropriate for the given
context”.1210
The Committee on the Rights of the Child, in the context of their General Comment,
the Convention and the Resource Guide, provided the framework confirming the
minimum standards of expectation for child participation processes. However, this
has not translated into any sort of global consensus in approach. Neither the
Committee nor the Resource Guide have provided, a suggested suitable model of
child participation that successfully encapsulates the requirements of Article 12
and that is also compliant with the broader provisions of the Convention.
This thesis has clearly identified the need for a child participation model to be
developed. Such a model must encapsulate the general provisions of the
Convention because, as a concept, child participation is much broader in nature
than the provisions of Article 12 alone. For example, a child cannot form a view on
the matter affecting them without firstly being informed of the voluntary nature of
their participation, the purpose and process of participation and being provided
with alternative forms of expression. Freedom of expression and access to
information are requirements of Articles 13 and 17 of the Convention. The model
must ensure children are not discriminated against regardless of their race, sex,
language, religion or disability (Article 2). Consideration must also be given to
children’s safety in participation processes and their right to be protected from all
forms of violence and abuse (Article 19). The child’s evolving capacity must be
considered (Article 5), as must the role of family, (Article 29) and the traditional
and cultural values of the individual child (as noted in the Convention’s preamble).
If one model was developed that met these requirements, it could represent a
minimum standard for a basic ideal of child participation. It could be designed for
adults with the aim of ensuring they listen to children effectively and hear what
they say. For children, it can ensure their participation is genuine, safe, meaningful

1210 UN Committee on the Rights of the Child (CRC), General Comment No. 12: The right of the child
to be heard, above n 8, at 10.
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and effective. In turn, such a model of child participation could be used as a best
practice model at a global level to clarify the elements required to ensure
realisation of Article 12 rights and UNCRC compliance whilst defining what is
meant by ‘child participation’.
Instead, in practice internationally there is a divergence of views on the
mechanisms; procedures, practices, purpose and form which participation should
take within private law disputes.1211 There is also evidence of a wide variety of
approaches being taken worldwide to ensure children’s participation rights are
enhanced.1212
Despite the comprehensive nature of rights contained in the UNCRC, research
shows participation rights were especially highlighted by the children’s rights
industry following its adoption.1213 In an analysis on the way in which scholars
have interpreted and constructed an understanding of children’s rights a
comprehensive literature review confirms “a preoccupation in the scholarly work
on children’s rights” with the autonomous child. 1214 This is despite the
comprehensiveness of the Convention’s provision and protection clauses.1215
7.

Summary of the UNCRC and Article 12

The UNCRC has provided the legal framework for children’s participation and, in
doing so, also created a strong moral case for realisation of these rights. Article 12
when read in context of the surrounding articles and principles of the Convention
is not a threat to parental rights and provides for familial and cultural contexts. It
acknowledges the evolving capacity of the child and the need for support from
adults for the realisation of rights. The General Comment provided significant

Didier Reynaert et al., above n 1061 at 522.
Nicola Taylor et al., above n 1058, at 645.
1213 Didier Reynaert, above n 1061, at 521.
1214 At 522.
1215 At 522.
1211
1212
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guidance on the required elements of the process of participation encouraging
States Parties to create their own best practices for child participation.1216

However, in the post-ratification promotion and implementation of Article 12, the
focus on participation as a ‘rights’-based entitlement has meant the discourse has
become decontextualized in an unintended manner. Further, there is no global
consensus on when, how and to what extent children should participate in private
law disputes.
The legal analysis of Article 12 provides an imperative starting point in defining
and establishing best practice in child participation. I have identified from my legal
and literal analysis of the article, two key elements of participation; purpose and
process. However, implementation of the right requires a greater understanding of
a range of theories that provide additional conceptual support to the theory of
child participation. Placing the two key elements, purpose and process, in a context
wider than the rights perspective is a critical step in the course of
reconceptualising a new paradigm for child participation.
In order to understand the purpose or the ‘why’ of children’s participation, I
propose we must draw on the contextual factors in the environment in which the
rights are to be exercised. This approach is supported by the work of Reynaert et
al. who note that the problem with a solely rights-based approach can be the focus
on rights becomes myopic and ignores social context.1217 In formulating a new
process of participation the influence and insight of theories beyond the rights
perspective are an indispensable starting point.
8.

The Contribution of Childhood Studies to the Theory of Child Participation

The growth of sociological interest in children has broadly developed alongside the
children’s rights movement and has evolved from the Sociology of Childhood to
UN Committee on the Rights of the Child (CRC), General Comment No. 12: The right of the child
to be heard, above n 8, at 11.
1217 Didier Reynaert et al., above n 1061, at 525.
1216
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become known as Childhood Studies.1218 Childhood Studies has been a significant
contributor to the theorisation of children’s participation. It is multi-disciplinary in
nature and takes “a larger perspective than traditional child psychology”1219 and
recognises a more flexible view of child development.1220 Childhood Studies is
compatible with children’s rights thinking. 1221 Smith argues it can provide a
conceptual framework for promoting children’s rights given the similarity of the
theory in its aspirations for children.1222
There are three essential elements of the Childhood Studies paradigm: the social
construction of childhood, children as social actors and the diversity of
childhood.1223 Each is now considered in turn.

A.

The Social Construction of Childhood

Traditionally, ideas about childhood have been heavily influenced by western
developmental psychology.1224 This perspective constructed child development as
“a universal experience for all children”1225 and viewed children as incomplete,
inadequate dependants, moving towards rationality.1226 However, in more recent
times a contemporary developmental science perspective has emerged. A core
feature of this perspective is that developmental change is adaptive and flexible

Michael Freeman, above n 328, at 433.
Jeanette A Lawrence and Agnes Dodds “Developmental Science, Child Development and the
Law” in Lisa Young, Mary Anne Kenny and Geoffrey Monahan (eds) Children and the Law in
Australia (2nd ed, LexisNexis, Australia, 2017) at 85.
1220 At 96.
1221 Michael Freeman, above n 328, at 433; and Anne B Smith, above n 17, at 15.
1222 Anne B Smith “Rights, Research and Policy” in Anne B Smith (ed) Enhancing Children’s Rights:
Connecting Research Policy and Practice (Palgrave McMillian, Basingstoke Hampshire New York,
2015) at 8 and 15.
1223 Anne B Smith above n 17 at 16-18.
1224 Anne B Smith, above n 17, at 16.
1225 At 16.
1226 Alan Prout and Allison James “A New Paradigm for the Sociology of Childhood? Provenance,
Promise and Problems” in Allison James and Alan Prout (eds) Constructing and Reconstructing
Childhood: Contemporary Issues in the Sociological Study of Childhood (2nd ed, Routledge Falmer,
London, 1997) at 9-12; and Allison James “Agency” in J Qvorturp, W A Corsaro and M-S Honig (eds),
The Palgrave Handbook of Childhood Studies (Palgrave Macmillan, Basingstoke Hampshire, England,
2009) 34 at 5.
1218
1219
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and as such it can progress along typical but also atypical pathways in a more
dynamic manner.1227
Childhood Studies theory has highlighted the social construction of childhood, it “is
neither a natural nor universal feature of human groups but appears as a specific
and cultural component of many societies”.1228
What is meant by ‘childhood’ and the status of children in society is not biologically
fixed but differs across societies, time, cultures and places. 1229 Society will
therefore be the decider of ‘when a child is a child and when a child becomes an
adult’.1230
B.

Children as Social Actors

Children’s ‘agency’ is at the heart of Childhood Studies. Children are accepted and
acknowledged as actively constructing their own independent social worlds and
should be treated as individuals meaning race, gender, ethnicity, disability, sexual
orientation, and all cultural variations become significant.1231
Children are now viewed as people capable of influencing relationships and adults
should therefore see issues from the child’s perspective and be sensitive to the
child’s lived experience.1232 When children’s agency is recognised it means adultchild relationships, whether interfamilial or professional, must be approached
differently to ensure the realisation of participation rights. This does create
something of a conundrum; in order to be able to realise their participation rights,
children need the assistance and support of adults. This assistance and support
will only be provided, beyond tokenistic levels, if adults accept children as social

1227 Jeanette A Lawrence and Agnes Dodds, above n 1219, at 84-87.

Alan Prout and Allison James, above n 1226, at 8.
Sultana Ali Norozi and Torill Moen “Childhood as a Social Construction” (2016) 6(2) Journal of
Educational and Social Research 75 at 79.
1230 At 77.
1231 Michael Freeman, above n 328, at 436.
1232 Anne B Smith, above n 1222 at 11; and Allison James, above n 1226, at 34.
1228
1229
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actors. Arguments against child participation, in particular adult objection to
participation rights, are addressed in detail later in this chapter.
The agency aspect of Childhood Studies has led to significant research supporting
the ‘voice of the child’ together with attempting “to provide a better understanding
of children’s viewpoints”.1233 The notion of ‘agency’ contributes to children’s
participation as it recognises the child’s capacity to make decisions, influence
events and generally have an impact on one’s own world. The concept of children’s
agency has connected the experience and views of children and supports the idea
of listening to the child as being important.
Childhood Studies therefore recognises the child as a social actor and an agent
capable of causing social change, rather than as a passive object to be viewed with
concern.1234
C.

The Diversity of Childhood

Another key feature of Childhood Studies is the diversity of childhood,1235 which
recognises that constructions of childhood have differed significantly across
cultural contexts and are culturally variable.1236 Theorists have worked to shift
adult understanding of children and childhood and how this varies across time and
different social contexts.1237
Childhood Studies has helped to put in the foreground, ideas about ‘childhood’ as
an important part of the social order and the child as a social actor, a member of a
social group.1238 When viewed as members of a social group, children are
recognised as having their own specific relationships with adults and power
structures, citizenship and participation opportunities for children in general are

Anne B Smith, above n 17, at 34.
At 3.
1235 At 18.
1236 Carol Smart et al., above n 13, at 11.
1237 Berry Mayall “The Sociology of Childhood in Relation to Children’s Rights” (2000) 8
International Journal of Children’s Rights 243 at 248.
1238 At 248.
1233
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supported as well as recognising that children as a group constitute multiple
voices and do not form one collective undifferentiated class of immature
beings.1239 If children are accepted as members of a social group we are then
forced to consider and reflect on that group’s rights, including the right to
participate in private law disputes.
D.

The ‘Purpose’ of Child Participation from the Perspective of Childhood Studies

The existence of a global consensus for the inclusion of children in decisionmaking processes has been established through the UNCRC.1240 Quennerstedt
notes that the UNCRC has been placed at the core of the research field about the
meaning of children’s participation rights.1241 The purpose as defined by the rights
perspective being to seek the child’s views. Childhood Studies relies on the UNCRC
to provide the foundation for child participation but can also contribute a
conceptual framework to support participation rights.1242
Childhood Studies theorists can inform and validate the rights perspective on the
purpose of participation. This is done by the theory confirming that all children, no
matter their age, are capable of expressing views, either verbal or non-verbal, with
the child considered as a social actor with agency.1243 It further validates the rights
perspective by identifying the social construction of childhood and acknowledging
the importance of cultural context.1244 There is some criticism of the UNCRC being
culturally biased and favouring a westernised vision of childhood.1245 However, the
preamble of the Convention and Article 30 says children have the right to enjoy
their own culture.1246 The UNCRC is culturally sensitive and the ambiguity of many

At 248.
Virginia Morrow, above n 273, at 8.
1241 Ann Quennerstedt, above n 1208, at 106-120.
1242 Nigel Thomas, above n 15, at 200; See generally Virginia Morrow, above n 273; and Anne B
Smith, above n 17, at 15.
1243 Anne B Smith, above n 17, at 15-18.
1244 At 15-18.
1245 At 12.
1246 See generally the United Nations Convention on the Rights of the child, the preamble of which
takes into account the importance of recognising cultural values of each people for the protection
and harmonious development of the child and article 30 recognises children of indigenous origin
1239
1240
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of the principles, allow for local interpretation and for a range of cultural values
and traditions to co-exist with it.1247 It also recognises diversity of children, the
first principle of the Convention is that of universality and respect for diversity,
rights for all children regardless of age, gender, ethnicity, disability, religion,
sexuality or any other difference.1248
Childhood Studies can also contribute to the conceptual framework by expanding
on the ‘purpose’ of child participation through the crucial element of the theory,
the child in context. Childhood Studies holds that children should be listened to
because they have unique perspectives.1249 The theory does not advocate placing
the decision-making power with children but rather respectful listening and
consideration being given to the child’s perspective.1250 This supports the general
principles and familial context of the UNCRC.
E.

The ‘Process’ of Participation from the Perspective of Childhood Studies

Like the Rights Perspective, Childhood Studies views participation as a process
that occurs over time, not as a one-off event.1251 Childhood Studies identifies
children as social actors yet also subordinates of adults.1252 Access to participation
processes can therefore be problematic as mechanisms to enable participation will
be both established and controlled by adults.1253 Adults must ensure suitable
conditions within participation processes are provided to enable the realisation of
participation rights.1254

shall not be denied the right to enjoy their own culture, profess or practice their own religion or use
their own language.
1247 United Nations Convention on the Rights of the Child, above n 277, arts 14, 30 and 31.
1248 United Nations Convention on the Rights of the Child, above n 277, art 2.
1249 Anne B Smith “Children as Social Actors: An Introduction” (2007) 15 International Journal of
Children’s Rights 1 at 2.
1250 At 2.
1251 Anne B Smith, above n 17, at 162.
1252 Berry Mayall, above n 1237, at 248.
1253 At 248.
1254 At 248.
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It is the conviction of Childhood Studies theorists that social processes are the
sources of agency.1255 Sociocultural Theory thus informs Childhood Studies which
in turn is linked with Children’s Rights.1256 From a Childhood Studies perspective,
the approach to the study of, and teaching about, children should be more
integrated with greater importance placed on social context.1257 Rights must then
be “placed within the cultural context where they are being applied.”1258
9.

The Influence of Sociocultural Theory on Children’s Participation Processes

The origin of Sociocultural Theory has been attributed to the work of Lev
Vygotsky, a Russian psychologist who died in 1934, aged 38.1259 The West
discovered his writings in the 1970s at a time when the mainstream thinking on
child development, so significantly influenced by Jean Piaget, a Swiss biologist, was
coming under heavy criticism.1260
At the time Vygotsky’s work was discovered it was Piaget’s theory that dominated
writings1261 and was a major theoretical influence on child development. Piaget’s
narrative of children’s capabilities at various ages and stages significantly
influenced expectations of what was regarded as normal development.1262 His
work determined many practices in law, education, and other fields as well as
governing legislative initiatives about children’s consent and competence.1263
Taylor notes that, understanding Piaget’s theory is vital in order to effectively
analyse laws concerning children, as well as being “an important precursor to
Anne B Smith, above 17, at 159.
Michael Freeman, above n 807, at 436.
1257 Anne B Smith, above n 17, at 159.
1258 At 159.
1259 At 18.
1260 At 18; Nicola J Taylor, above n 2, at 190, One of the criticisms of Piaget’s work was that he
conducted his empirical research in “artificial and misleading” ways when other researchers
changed the way experimental tasks were presented significantly different results to Piaget’s were
found.
1261 Anne B Smith, above n 17, at 18; and Nicola J Taylor, above n 23, at 189.
1262 Nicola J Taylor, above n 23, at 189-192.
1263 Nicola J Taylor, above n 23, at 189; and Berry Mayall “The Sociology of Childhood: Children’s
Autonomy and Participation Rights” in Anne B Smith (ed) Advocating for Children: International
Perspectives on Children’s Rights (Otago University Press, New Zealand, 2000) at 129.
1255
1256

241

identifying Vygotsky’s significantly different but now more accepted orientation to
children’s learning and development”.1264
Piaget adopted a biological perspective to children’s learning.1265 His model
considered children as “immature, irrational, incompetent, asocial and acultural”.1266 Piaget theorised four stages of cognitive development: the sensorymotor, preoperational, concrete operational and formal operational stage,
reflective of the child’s increasing sophistication of thought.1267
Piaget specified how all children moved through each stage in the same order –
while he provided age indicators for each stage, he did not go as far as saying that
each stage was reached at a particular age.1268 This conceptualisation by Piaget
encouraged the view of children’s development as being bound by the critical
periods identified, which operated in a fixed state.1269
It was not Piaget’s view that social processes had no influence on children; rather
they could only have influence after the child had reached an appropriate stage of
cognitive development. 1270 Unlike Piaget, Sociocultural theorists see child
development as deeply embedded in the child’s social context. Development is
considered a continued process, that arises out of the interactions between the
child and their surrounding social life. Social context is therefore a fundamental
determinant of performance. The richness of the interactions children are involved
in directly affects understanding and knowledge.1271

Nicola J Taylor, above n 23, at 189.
At 188.
1266 At 191.
1267 At 189-190.
1268 Nicola J Taylor, above n 23, at 189.
1269 At 191.
1270 Nicola J Taylor, above n 23, at 191.
1271 Anne B Smith, above n 371, at 74; and Nicola Taylor et al., above n 336, at 248.
1264
1265
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A.

The Zone of Proximal Development

Vygotsky’s concept of the Zone of Proximal Development (“ZPD”) is essential to
understanding his theory of child development.
Vygotsky argued, children moved to higher stages of development not in a
predictable staged fashion but more fluidly and from being guided by others who
stimulate them, challenge their competence and extend them.1272 He considered
learning creates the ZPD, the distance between what a child can do unassisted
versus assisted by adults or more skilled peers.1273 Thus, children develop through
participation and with support of those who surround them.1274 The sociocultural
aspects of Vygotsky’s theory are sympathetic to the perspective of contemporary
developmental scientists.
Another important feature of Sociocultural Theory relates to the roles of those
adults who act in a supportive manner assisting the child to build their
understanding. Ideally over time the child, through the provision of scaffolding,
learns rules, understands meanings and shifts from spectator to active
participant.1275 The term ‘scaffolding’ refers to the assistance and support given to
the child by the adult in the ZPD.1276
Rogoff expanded on the work of Vygotsky and introduced the notion of ‘guided
participation’.1277 This involves the practice of building bridges for children
between what they know and what they do not, supporting children’s efforts and
transferring the responsibility for problem solving to children.1278 Rogoff’s work
acknowledged the child as an individual, but noted this must be balanced with
Nicola Taylor et al., above n 336, at 248.
Anne B Smith, above n 17, at 3.
1274 At 18.
1275 Nicola Taylor et al., above n 336, at 248.
1276 At 248.
1277 Margaret Carr “Seeking Children’s Perspectives about their Learning” in Anne B Smith, Nicola J
Taylor and Megan M Gollop (eds) Children’s Voices Research, Policy and Practice (Pearson Education
New Zealand Limited, Auckland, 2000) at 38.
1278 Barbara Rogoff, Apprenticeship in Thinking Cognitive Development in Social Context (Oxford
University Press, Oxford, 1990) at viii.
1272
1273

243

recognition of the interdependence between the child and their social partners
within cultural contexts.1279
Smith notes the implication of guided participation for children’s participation is
ensuring they have “time, space, recognition and support”1280 to assist them to
advance their proficiency and to be able to both formulate and express their views.
B.

The Process of Participation from the Sociocultural Perspective

Sociocultural Theory provides an alternative to traditional child development
theory, offering a more appropriate framework for child participation and adding a
new theoretical dimension to the rights discourse on participation.1281
Smith notes the implication of a Sociocultural view on children’s rights theory is
that agency is sourced from children’s social environments.

1282

Guided

participation in sociocultural experiences provides a conduit between the known
and unknown.1283 In identifying the balance between children’s agency and
dependency the theory contributed to the understanding of child participation by
highlighting the role of adults in assisting children as they move from the unknown
to the known, through their ZPD.
Thus, Sociocultural Theory places children as the experts on their feelings and
perceptions and provides the impetus to try and find appropriate scaffolding and
support for children whilst engaged in the participation process. This approach
also recognises the importance of social relationships, adults supporting
participation and participation in cultural contexts as playing a vital role in child
development.

At ix.
Anne B Smith “Early Childhood Education in New Zealand: Progress and Challenges” in
Achieving Children’s Rights in Enhancing Children’s Rights Connecting Research Policy and Practice
Anne B Smith (ed) (Palgrave Macmillan, Basingstoke, Hampshire, 2015) at 82.
1281 Anne. B Smith, above n 17, at 74.
1282 At 19.
1283 Barbara Rogoff, above n 1278, at 66.
1279
1280
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10.

Thought Models

Since adoption of the Convention, ‘rights realisation’ has provided the foundational
core for children’s participation. However, Childhood Studies and Sociocultural
Theory both contribute significantly to the theoretical framework to support
children’s participation rights.
Given the ongoing implementation issues with Article 12, identified by the UN
General Assembly, 1284 and identified contributions of Childhood Studies and
Sociocultural Theory, I have developed a new ‘Thought Model’ symbolising the
theoretical framework underpinning children’s participation rights. It encourages
a new way of thinking about child participation and a new course of action in the
implementation of Article 12 rights. 1285
Thought models are based in cognitive psychology and neuroscience and are often
used in business ethics, organisational training, and operational research.1286 A
thought model often provides a fundamental way to understand aspects of
organisational life, usually expressed in diagram form.1287 They can help shape
behaviour, guide actions and set an approach to solving problems and doing
tasks.1288 Likewise they can cause organisations to fail when the model no longer
accurately represents current circumstances.1289

UN Committee on the Rights of the Child (CRC), General Comment No. 12: The right of the child
to be heard, above n 8, at 4.
1285 The term ‘Thought Model’ is commonly interchanged with the terms mental model, maps,
frames, paradigms, mindsets, world view see Lee G Bolman and Terrence E Deal “Think or Sink”
(2015) 76 Leader to Leader 35 at 35; and Tim O Peterson Claudette M Peterson Cynthia L Krom
and Brian A Griffith “Dance? I Can’t Dance! Developing an Understanding of Mental Models Through
Line Dancing” (2016) 1(4) Management Teaching Review 226 at 227.
1286 Tim O Peterson et al., above n 1285, at 227. The origin of mental models has been traced to the
work of Name Craik (1943) and his work titled the Nature of Explanation see Nancy Staggers and A
F Norico “Mental Models Concepts for Human-Computer Interaction Research” (1993) 38
International Journal Man-Machine Studies 587 at 587.
1287 Nancy Staggers et al., above n 1286, at 587.
1288 Tim O Peterson et al., above n 1285, at 226-227.
1289 Tim O Peterson et al., above n 1285, at 227.
1284
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A.

Simon Sinek – The Golden Circle

My thought model is based on the work of Simon Sinek and his theory known as
‘Start with Why’.1290 Sinek uses a model titled the ‘Golden Circle’, to provide an
alternative perspective, and challenge existing presumptions, on how great leaders
and companies have been able to achieve what others cannot.1291
Sinek states, every organisation operates on three levels, what we do, how we do
it, and why we do it.1292 Sinek claims most organisations think from the outside
inwards but the most influential leaders and successful companies, regardless of
industry, all act, think and communicate from inwards-out.1293 Sinek’s Golden
Circle is illustrated in Figure 1 below.
Figure 1: Sinek’s Golden Circle1294

Simon Sinek is an organisational consultant, New York Times best-selling author, motivational
and TEDX speaker and Professor at Columbia University New York where he teaches
communications.
1291 Simon Sinek Start with Why, How Great Leaders Inspire Everyone to take Action (Portfolio,
United States, 2009) at 37-64.
1292 At 39.
1293 At 39.
1294 Tejas Kinger “A 12-minute summary of “Starting with Why” by Simon Sinek” Freshworks
<www.freshworks.com>.
1290
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The ‘Why’ is the purpose, cause, or belief that drives us all.1295 He states, “Once you
understand your ‘Why’ … you can work with purpose on purpose”.1296 He claims
when others understand the ‘Why’ of, an organisation or leader, they will naturally
follow them as they understand and may share in the vision.1297 The ‘why’ is then
followed by the ‘how’, being the actions you take and the ‘what’ is the result.1298
Sinek claims the principles of the Golden Circle are based on the science of human
decision-making and are grounded in the tenets of biology.1299 He asserts how the
Golden Circle works maps exactly with how the human brain works.1300
He states the outer section of his model correlates with the Neo Cortex, the outer
section of the brain, responsible for rational and analytical thought that assists us
in understanding facts, figures, features and is also responsible for language.1301 He
further claims the two middle sections of the model, the ‘How’ and ‘Why’
correspond with the middle section of the brain, the Limbic System.1302 The Limbic
System is responsible for our behaviour and decision-making as well as our
feelings like trust and loyalty.1303 The effect of starting with ‘why’, communication
from the inside of the circle outwards results in emotions being called to, this is
directed to the part of the brain that controls decision-making and language,
driving behaviour.1304
In summary, Sinek argues, if you want to affect and inspire others and cause
change this will occur when, as a starting point, there is a clear purpose that
inspires and provides a positive feeling for individuals.

Simon Sinek, above n 1291, at 39.
<www.simonsinek.com>.
1297 Simon Sinek, above n 1291, at 54.
1298 At 39-45.
1299 At 51-55.
1300 At 55.
1301 At 56.
1302 At 56-59.
1303 At 56-59.
1304 At 56-59.
1295
1296
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A limitation of Sinek’s model is a lack of scientific support to the assertion his
theory is firmly grounded in the tenets of biology.1305 Despite the lack of scientific
backing for Sinek’s work I argue it still has applicability. It has been established
thought models can shape behaviour, guide actions and have been proven as useful
tools across disciplines.1306
The fundamental importance of Article 12 as a general principle of the UNCRC is of
little consequence if it is not implemented in an effective manner. This chapter has
highlighted that Childhood Studies and Sociocultural Theory contribute to the
discourse and narrative supporting children’s participation assisting in our
understanding of children’s participatory framework and providing a conceptual
foundation for children’s participation.
What has also been established is that the UNCRC, and Article 12 in particular,
have provided the foundational core for why children participate. Article 12 has
unintentionally been de-contextualised as a result of both the post ratification
promotion of Article 12, in isolation of the surrounding articles of the Convention
and alongside the autonomous child.1307 For many children this has meant that
their participation rights remain either unrealised and/or their participation not
meaningful.
It is therefore argued that what is required to advance realisation of children’s
participation rights is a fundamental shift in the way we approach, understand and
implement Article 12. Development and use of a thought model, illustrating the
shared foundational core for children’s participation by outlining the theoretical
underpinnings for children’s participation is argued as a requirement to drive this
change required.

1305 At 51; and Vicki L Wise “Book Review Start with the Why, How Great Leaders Inspire Everyone
to take Action” (2011) Research and Practice Assessment 64 at 64.
1306 Tim O Peterson et al., above n 1285, at 226-227.
1307 Didier Reynaert et al., above n1061, at 522.
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B.

A New Child Participation Thought Model

I propose changing the current foundational core and thus the communicated
purpose for children’s participation. Applying Sinek’s approach, this core
represents the ‘Why’ of child participation. I argue this needs to better represent
the current theoretical underpinnings of children’s participation rights.
Using the premise of Sinek’s Golden Circle, I argue that with a more precise
purpose the existing attitudes and beliefs about children’s participation in private
family law disputes can be challenged, individuals and organisations inspired, and
this can influence direct actions and development of participation processes.
Existing participation processes are embedded predominantly in the context of
rights realisation. A new thought model can contribute to re-defining ‘what’ child
participation is. My ‘Child Participation Thought Model’ illustrates the required
shift in perspective.
Figure 2 below highlights the current approach to considering child participation
in comparison with the new Child Participation Thought Model.
Figure 2: Comparative Child Participation Thought Models
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In the new Child Participation Thought Model, when defining the ‘Why’ of child
participation, purpose is located in a broader setting than it is currently. The
purpose for child participation draws on the theories of both Childhood Studies
and Sociocultural Theory, in addition to the UNCRC, resulting in contextualisation
of the purpose.
A new approach sees us drawing on the commonalities of the theoretical
underpinnings for children’s participation to assist in our understanding children’s
participatory framework. Child participation is no longer predominantly based on
the legal interpretation and literal application of the rights-based approach. The
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foundational core for children’s participation becomes a more evenly shared
domain between the theories.1308
Drawing on the theory of Childhood Studies, it is evident that all children no
matter their age, are capable of expressing views, either verbally or nonverbally.1309 Further, children are considered to be social actors with agency and
the importance of cultural context is acknowledged.1310 Sociocultural Theory
confirms that children’s agency is sourced from their cultural and social
environment.1311 Children’s development therefore cannot be understood without
reference to the social and cultural context in which it is embedded. As a result,
when realising children’s participation rights and eliciting the child’s views, those
rights and views must be placed within the social and cultural context where they
are being applied.
Placed in context, the purpose of child participation translates from ascertaining
the ‘views of the child’ to the views of the child specifically as they relate to the
child’s unique perspective on the private law dispute affecting them. Practitioners
meeting with children will then change their actions to ask and answer the more
specific question, “why is this child participating in this private law disputes over
their care and contact arrangements?”.
A further result is an expanded definition of ‘views’. It will include, but not be
limited to: the child’s unique perspective, opinions, wishes, preferences, opinions,
thoughts, beliefs, attitudes, ideas, positions and feelings on the private law dispute
affecting them, no matter their age, expressed either verbally or non-verbally and
taking into account the social and cultural context within which we find the child.

See, page 249, this chapter of this thesis at figure 2, the Comparative Child Participation
Thought Models.
1309 Anne B Smith, above n 17, at 3.
1310 Anne B Smith, above n 17, at 3.
1311 Anne B Smith, above n 17, at 19.
1308
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With the purpose for the child’s participation in the private law dispute
established, and an expanded definition of views, the participation process itself
can then be developed. The participation process is informed by the ‘Why’, the
purpose. The purpose is then realised by the actions taken in the participation
process.
With a more integrated nexus between the disciplines of Childhood Studies, Rights
Theory and Sociocultural Theory, the ‘How’ of children’s participation is confirmed
as being; a process, not a one-off event, developed to promote the child’s agency
whilst realising children’s rights, with adults playing an important role in
supporting and enabling realisation of the child’s right to participate and the social
and cultural context within which the child’s rights are being applied is considered.
The child is respectfully listened to and their unique perspective, on the private
law dispute affecting them, seriously considered. The child is not placed in a
position of being the decision-maker, but their participation should enable them to
influence both the decision-making process and outcome.
When the first two steps of the model, the ‘Why’ and ‘How’, are applied the ‘What’
in child participation is will be clearly defined.
My thought model provides for a more comprehensive nexus between the
theoretical underpinnings of child participation. It contributes to the reconceptualisation of children’s participation by illustrating how the theoretical
framework can better support children’s participation rights.
11.

Chapter Summary

This chapter has examined the contributions of the Human Rights perspective,
Childhood Studies and Sociocultural Theory to the discourse and narrative
supporting children’s participation. It has outlined the theoretical underpinnings
for children’s participation highlighting their commonalities. These contribute to
our understanding of children’s participatory framework, providing a conceptual
foundation for children’s participation.
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The UNCRC shifted the status of the child from being objects of the law to rights
holders who are the subjects of proceedings affecting them. It codified the
accepted societal values and practices of the time. By introducing and formalising
participation rights the UNCRC recognised children as more than vulnerable
human beings in need of protection and confirmed they were the subject of
fundamental rights and freedoms, now having the right to hold opinions and
express views on matters affecting them. In codification there is confirmation of
the need to change and recognise new values and in ratification a commitment is
made by States Parties to work towards universal absorption of those values into
our nations legal systems.
Through the UNCRC the rights perspective provided a framework for child
participation by setting out participation as an entitlement and in doing so created
a legal and moral argument for these rights. Undisputedly the UNCRC has been
placed as the foundational core of why we have children’s participation rights.1312
The Convention is rarely challenged or discussed and instead defines children’s
rights.1313
Childhood Studies grew out of a sociological framework and developed
contemporaneously with the UNCRC, promoting children’s agency, identifying the
social construction of childhood and the diversity of childhood. It confirmed the
shift from children being objects to subjects of the law and resulted in innovative
approaches to children’s participation in private law disputes in New Zealand.1314
Research in this field has informed the ‘purpose’ of participation by contributing
information on the benefits of children’s participation and that children want to be
heard in proceedings affecting them.1315
Childhood Studies both informs and validates the rights-based approach,
particularly with regard to the purpose of participation. It further confirms that all
children, no matter their age, are capable of forming and expressing a view, either

Ann Quennerstedt, above n 1208, at 236-237.
Didier Reynaert et al., above n 1061, at 155-156.
1314 Nicola Taylor et al., above n 336, at 242.
1315 At 244-246.
1312
1313
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verbally or non-verbally, and that children are social actors with agency. It
recognises the importance of cultural context and the diversity of childhood
influencing the process of participation. Childhood Studies has thus relied upon the
UNCRC to provide the foundation for children’s participation but has moved
beyond it to contribute a conceptual framework to support children’s participation
rights.
Sociocultural Theory has added a new theoretical dimension to children’s
participation. It has helped to raise awareness of the importance of children’s
social environments for agency and confirmed the balance between agency and
dependence and the subsequent importance of the role of adults in assisting
children in participation processes. It has further contributed to the discourse of
children’s participation by confirming models of child participation must be
socially and culturally relevant in order to be sustainable. Together with Childhood
Studies, the theoretical developments have influenced children’s participation
rights, so they are now recognised as an integral principle in family-law decisionmaking.1316
Despite the commonalities shared by the disciplines of Rights Theory, Childhood
Studies and Sociocultural Theory their interconnectedness is under-theorised in
practice and a more integrated nexus between them is required. My Child
Participation Thought Model illustrates this and is designed to drive a change in
how Article 12 is approached and implemented in practice.
In the next chapter I examine the three broad categories of participation, conduct
an analysis of existing models of child participation and their descriptions of the
elements of the process of participation. I then align those models with the thought
model articulated in this chapter and address the opposition to children’s
participation. This sets the scene for bringing together the various theoretical
approaches to child participation outlined, with the essential elements required in
child participation processes which when synthesised with the literature review

1316

Nicola Taylor et al., above n 336, at 249-251.
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findings, enable a new conceptual model for children’s participation in private law
disputes to emerge/develop.
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Chapter Eight
The Participation Process and Models of Participation

1.

Introduction

The UNCRC has clearly established participation as a legal right held by children.
The General Comment, as one of its objectives, elaborated on the scope of
legislation, policy and practice necessary to ensure the full realisation of Article 12
rights.1317 It confirmed a legal obligation on States Parties to develop participation
processes that ensured the “implementation of the right to be heard in different
settings and situations”.1318
Since the adoption of the UNCRC three broad categories of participation practice
have been identified to assist in understanding the second element of
participation, process. 1319 In turn, models of participation have also been
developed to help give effect to the principle embodied in Article 12 and to provide
guidance on the development of participation practices within organisations.
The theoretical contributions of both Childhood Studies and Sociocultural Theory
have provided conceptual support for this legal imperative. They provide
confirmation that participation promotes children’s agency, that all children are
capable of expressing their views, have unique perspectives and can benefit from
participation, and established the importance of context and the role of adults in
assisting children to participate.1320

1317 UN Committee on the Rights of the Child (CRC), General Comment No. 12: The right of the child to
be heard, above n 8, at 4.
1318 At 11.
1319 Gerison Lansdown, “The Realization of Children’s Participation Rights - Critical Reflections”
Barry Percy-Smith and Nigel Thomas (eds) A Handbook of Children and Young Persons Participation:
Perspectives from Theory and Practice (Routledge, London, 2009) 11 at 16-20; and Aisling Parkes,
above n 1103 at 15-16.
1320 Anne B Smith, above n 17, at 15-18.
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Despite this, Article 12 is identified as one of the most challenging articles to
implement.1321 There is a lack of understanding among governments over what the
article means when referring to listening to children and, for many, the realisation
of the right remains an abstract notion.1322 In addition, the UN has identified
concerns about the quality of many existing practices of participation.1323
This chapter begins by examining the three different categories of participation
that have been identified: consultative, collaborative and child led. The key
characteristics of each category are explored and the importance of the category of
participation being known at the outset of the participation process itself is
highlighted.
The models of participation developed by Hart, Treseder, Shier and Lundy are then
reviewed. These models, their origins, and development are examined. The extent
to which each reflects the three different categories of participation, meets the
requirements of Article 12 and broader UNCRC compliance, is then addressed
before each model is critically analysed in relation to the two key elements of
Article 12: purpose and process.
This chapter also discusses the applicability of the categories and current models
of participation, to participation processes in private law disputes within the New
Zealand family justice system. It concludes by identifying the essential elements for
a future model of child participation in private law disputes.
2.

The Second Element of Participation - Process

Chapter seven of this thesis discussed the five basic requirements for effective and
principled participation processes enounced by the General Comment and
confirmed by Lansdown.

1324

These requirements - preparation, hearing,

UN Committee on the Rights of the Child (CRC), General Comment No. 12: The right of the child
to be heard, above n 8, at vi.
1322 At 4-16.
1323 At 4.
1324 UN Committee on the Rights of the Child (CRC), General Comment No. 12: The right of the child
to be heard, above n 8, at 10-11, Gerison Lansdown, above n 1098, at 51-62.
1321
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assessment of capacity, feedback and complaints - are essential for the
implementation of Article 12 in all judicial and administrative proceedings. The UN
has identified that these five steps have to be applied in a way appropriate for the
particular context.1325
For children’s participation to be effective and purposeful all the elements of
Article 12 must also be realised, together with the individual requirements of
Articles 3 (best interests), 5 (evolving capacities of the child), 13 (freedom of
expression) and 17 (access to information). When applied, together with the five
basic requirements identified above, an appropriate environment that naturally
provides the necessary conditions for supporting and encouraging children to
express their views can be achieved. Children’s views will be given due weight by
the audience, there will be provision for feedback, and a pathway for complaints
and redress for the child participant will be established.
In preparing the child to participate, the information provided must include details
of both the purpose for, and the degree of, participation they can expect. Children
cannot exercise, or benefit from, their rights if they do not understand the right
itself and how it may be enacted. The specific manner in which the requirements
are applied to participation processes will be dependent on the context, as
recognised by the UN.1326
Lansdown has helped define the degrees of participation by identifying three
specific categories of engagement for children. 1327 These categories are not
intended to be mutually exclusive and can be applied in any participatory
context.1328

1325 UN Committee on the Rights of the Child (CRC), General Comment No. 12: The right of the child
to be heard, above n 8, at 10.
1326 At 10.
1327 Aisling Parkes, above n 1103, at 15; and Gerison Lansdown, Promoting Children's Participation
in Democratic Decision Making (UNICEF, Innocenti Insight, Italy, 2001) at 16.
1328 At 16.
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A.

Categories of Participation

The first category of child engagement is ‘consultative processes’. This generally
involves an adult-controlled process in which children may contribute to and
influence, but have no control over, outcomes.1329 However, the consultative
process confirms the validity of children’s unique experiences and the need for
these to inform decision-making processes.1330
The characteristics of this type of participation are largely that it is started and
controlled by adults: it is adult initiated, led and managed, children do not have
control over it but can inform the outcomes, children are provided with
opportunities to organise with others, acquire skills and confidence and contribute
towards influencing decision-making.1331
The second category, ‘collaborative participation’ requires a greater degree of
cooperation between adults and children, resulting in children being able to
influence or challenge both the process and the decision-making.1332 In this
category the collaboration allows children to actively engage at any stage of the
decision-making process.1333
In general, processes of collaborative participation have the following
characteristics: they are initiated by adults, involve collaboration with children to
the extent they can challenge or influence outcomes and may involve children
taking self-directed action once the project is underway.1334 This category requires
a concession by adults of the power they hold over controlling the processes and
outcomes.

At 16.
At 16.
1331 Gerison Lansdown, above n 934 at 16-17.
1332 Gerison Lansdown, above n 1327 , at 147-148.
1333 Aisling Parkes, above n 1103, at 15; and Gerison Lansdown, above n 934 at 21.
1334 Gerison Lansdown, above n 934, at 27; and Gerison Lansdown, above n1327, at 150.
1329
1330
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The third category is ‘child led participation’ where children are given the space
and time to come together and advocate for themselves.1335
This category has the following characteristics: the child identifies the issue of
concern, adults do not lead but facilitate participation, and children control the
process.1336 Adults still play a vital role in this category by continuing to support
and assist children as and when required.1337
By defining the various categories of participation, Lansdown contributes
significantly

to

the

conceptualisation

of

children’s

engagement,

whilst

acknowledging that the extent to which children participate will depend on the
context - that is, the specific decision-making process the child is involved in.
If children do not have a clear understanding of the purpose for, and degree of,
participation available to them, they cannot make an informed decision to exercise
their right. In the process of participation, the preparation stage must include
details of both of these elements. As essential components in the process of
participation, they should be clearly defined in any model of participation together
with the remaining four essential elements: hearing, assessment of capacity,
feedback and complaints.
3.

Models and Ideas of Participation

The increased importance placed on respecting children’s views is supported by
the development of a number of models of participation. Some of these models are
designed to measure the level at which child participation may occur in practice,
while others are more specific and determine children’s level of involvement in
decision-making, providing for degrees of power sharing between adults and
children. Four key models of participation, by Hart, Treseder, Shier and Lundy are
now reviewed, including their origins and development.

Gerison Lansdown, above n 1327, at 16;.and Gerison Lansdown, above n 934, at 150.
Gerison Lansdown, above n 1327, at 27.
1337 At 27.
1335
1336
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A.

Hart’s Ladder of Participation

In 1992 the first model conceptualising the ways in which children’s participation
may be realised was developed. Inspired by Arnstein’s ‘ladder of citizen
participation’, Hart developed the ‘ladder of participation’ as a tool for thinking
about children’s participation.1338 This model originated from a metaphor used to
highlight the different degrees of involvement that children can have when
working on community development and environmental care projects with
adults.1339
Hart has more recently stated he did not expect the ladder to become a model for
practice.1340 Despite this, Hart’s model “has come to dominate both discussion and
thinking about children’s participation.”1341
The model describes participation in terms of eight rungs of a metaphoric ladder
used to illustrate different degrees of collaboration that can occur when children
and adults work together, as Figure 3 illustrates.1342

Nigel Thomas, above n 15, at 204.
Roger A Hart, “Stepping Back from ‘The Ladder’: Reflections of a Model of Participatory Work
with Children” in A Reid BB Jensen J Nikel and V Simovska (eds) Participation and Learning
(Springer, Dordrecht, 2008) at 19-24.
1340 At 19.
1341 Nigel Thomas, above n 15, at 204.
1342 Roger A Hart, above n 15, at 40.
1338
1339
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Figure 3: Hart’s Ladder of Participation
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The three lower rungs represent what participation processes should not
constitute, namely manipulation, decoration and tokenism.1343
Manipulation occurs when children are used as a vehicle to carry the message of
adults, the child not having an understanding of the meaning of the message.1344
Decoration is when children wear costumes, for example, in a parade or at a
conference, bearing slogans written by adults of which the child has no
understanding.1345 In this example children are being used to “bolster the cause as
though they were understanding participants”.1346 The third rung, ‘Tokenism’, is
highlighted by Hart as a very common method of involving children by adults who
have deep concern for children’s voices being heard.1347 Tokenism occurs when
children are involved in an event, but no real consideration has been given to
ensuring they are informed, have input into the subject matter or the opportunity
to formulate their own opinions.1348
The other five rungs of the ladder better represent what is considered, by Hart, as
‘genuine participation’.1349
At the fourth level is ‘Assigned but Informed’ participation where the project is
chosen and designed by adults, but children are well informed.1350 The expectation
is that children will decide if they wish to participate after they have been
informed of the content of the project.1351 This meets the requirements of Article
13 of the UNCRC.
The fifth level is ‘Consulted and Informed’. Here the project is chosen and run by
adults, but the children are fully informed about the purpose and process, are
At 40.
At 40.
1345 Anne B Smith, above n 371, at 75.
1346 Roger A Hart, above n 15, at 41.
1347 At 41.
1348 At 41; and Anne B Smith, above n 371, at 76.
1349 Anne B Smith, above n 371, at 76; and Roger Hart, above n 15, at 42.
1350 Roger A Hart, above n 15, at 43.
1351 Aisling Parkes, above n 1103 at 19.
1343
1344

263

given the choice to participate, their views are taken into account and feedback is
provided at the end of the project.1352 This meets the requirements of both Article
12 and 13 of the UNCRC and, of all the eight levels, is the most UNCRC compliant.
The sixth level is ‘Adult Initiated, Shared Decisions with Children’ where decisionmaking is shared with adults, but the project itself is determined by adults.1353
Level seven, ‘Child-Initiated and Directed’, is best exemplified by children’s
play.1354 This level requires children to provide the initiative for the project, with
adults responding in a supportive but non-directive manner.1355
At the eighth and final level ‘Child Initiated, Shared Decisions with Adults’, children
design and manage the project and the adult’s role is to be responsive to the
children’s interests. The decision-making space is again shared between children
and adults.
In summary, Hart’s model has been interpreted and applied as a comprehensive
tool against which to measure participatory work with children.1356 It contains an
“implicit message that there is a linear progression from one rung of the ladder to
the next”1357 and implies that all participation should be operating at the upper
levels.1358

At 19.
Roger A Hart, above n 15, at 43.
1354 Roger Hart, Children’s Participation: From Tokenism to Citizenship (Florence Italy, UNICEF,
1992) at 14; and Aisling Parkes, above n 1103, at 18.
1355 Roger Hart, above n 1339, at 14.
1356 Roger A Hart, above n 1339 at 19.
1357 Rachel Hinton “Children’s Participation and Good Governance: Limitations of the Theoretical
Literature” (2008) 19 International Journal of Children’s Rights 285 at 287.
1358 At 287.
1352
1353
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B.

Treseder’s Model of Participation

Treseder adopted and redesigned Hart’s ladder by categorising five degrees of
participation as “different but equal forms of good practice”.1359 Treseder omits the
three ‘non-participation rungs’ of Hart’s ladder and sets out his five degrees in a
flattened circular design as shown in Figure 4 below.1360
Figure 4: Treseder’s Model of Participation

The five degrees are child initiated, shared decisions with adults; consulted and
informed; assigned but informed; adult initiated, shared decisions with children;
child initiated and directed.1361

Aisling Parkes, above n 1103, at 19.
Nigel Thomas, above n 15, at 205.
1361 At 204.
1359
1360
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Rather than following a Hart-type hierarchical approach to participation,
Treseder’s approach can, as appropriate, enable the degree of participation to be
chosen to suit the individual child’s circumstances. 1362 Treseder does not
anticipate that children will be able to engage in child initiated and directed
projects straight away, but rather considers that adults will assist children,
empowering them so, ultimately, they can fully participate in this manner.1363
In 1997 Treseder developed a manual for professionals and organisations working
with children.1364 The manual, although not a model of participation, did contain a
number of guidelines aimed at training professionals to understand the concepts
of participation and empowerment, since Treseder identifies the latter as the
outcome of participation.1365
The purpose behind Treseder’s idea of participation is what further differentiates
his approach from the other models examined. He is aiming to inform those
organisations seeking to work with children and wanting to include child
participation in their policy.1366 The purpose of the other models is to provide
qualitative ways to measure the degree of children’s participation in projects and
events.
C.

Shier’s Model

In 2001 Shier proposed a simplified model of participation influenced by Hart’s
ladder. His model aims to assist practitioners dealing with the process of
participation by describing different forms of participatory practice.1367 It is
comprised of five levels, again without the three lower rungs of Hart’s model.1368

Aisling Parkes, above n 1103, at 19.
At 19.
1364 At 19.
1365 At 20.
1366 At 19.
1367 At 19; and Harry Shier, above n 15, at 109.
1368 Anne B Smith, above n 371, at 76.
1362
1363
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In Shier’s model the levels are:
1. Children are listened to.
2. Children are supported in expressing their views.
3. Children’s views are taken into account.
4. Children are involved in decision-making processes.
5. Children share power and responsibility for decision-making.1369
Shier’s model of participation is illustrated in Figure 5 below.

1369

At 76.
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Figure 5: Shier’s Model of Participation

The first level has a requirement for adults to listen if a child independently
decides to express a view, to work in a way that allows them to listen to those
views and to formalise this by incorporating into policy the obligation to listen to
children.1370

1370

Aisling Parkes, above n 1103, at 21; and Harry Shier, above n 15, at 112.
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Level two is differentiated from level one by requiring affirmative action from
adults to elicit children’s views and support children in doing so.1371 The adults
must create the opportunities for children to express their views. Shier identifies
the need for development of age-appropriate consultation processes and
specialised training of adults.1372 Like level one, the model confirms the obligation
of organisations to incorporate this way of working into policy.1373
Level three provides that children’s views must be taken into account.1374 The
organisation must have a decision-making process in place that enables this to
occur, as well as policy to support implementation of Article 12 and confirm the
child’s views will be given due weight in the decision-making process.1375
Levels four and five are set apart by Shier as they mark what he calls “the
transition from consultation to active participation in decision-making”.1376 Shier
defines this as active involvement by children at a point where decisions are
actually made, adults must surrender some of the decision-making power and the
province of decision-making no longer belongs only to adults.1377
In summary, Shier’s model is useful for assessing how prepared and committed
differing organisations are to child participation, beyond distinct projects. It
establishes a set of questions so an organisation can work out where they are
currently standing and identify the areas they need to improve to develop more
effective child participation practices.
D.

The Lundy Model

In 2007 Lundy created a new model for conceptualising Article 12 of the UNCRC.
From a critical legal and rights-based perspective she examined empirical
Aisling Parkes, above n 1103, at 21.; and Harry Shier, above n 15, at 112.
Harry Shier, above n 15, at 112.
1373 Harry Shier, above n 15, at 112; and Aisling Parkes, above n 1103, at 21.
1374 Harry Shier, above n 15, at 113.
1375 Harry Shier, above n 15, at 113; and Aisling Parkes, above n 1103, at 20-22.
1376 Harry Shier, above n 15, at 113.
1377 Aisling Parkes, above n 1103, at 22.
1371
1372
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research, within the context of the education sector, to assess some of the barriers
to the meaningful and effective implementation of children’s participation
rights.1378
Lundy noted that in practice children’s enjoyment of the participation rights
provided in Article 12 were dependent on adult support.1379 Those adults may or
may not be committed to the facilitation of that right or may have a conferred
interest in the right not being realised.1380 Lundy also identified an additional
barrier to the implementation of the Article 12 rights as concerns of those adults
responsible for facilitation.1381
In effect, child participation was portrayed as an option that could be gifted by
adults.1382 Lundy argues however, that participation should instead be regarded as
“a legal imperative which is the right of the child”.1383 Lundy states there are two
key elements to Article 12, namely;
1. Right to express a view; and
2. Right to have the view given due weight.
Lundy notes that neither element is independent of the other and that the function
of each of the twin elements is both qualified and expanded by the additional
phrases contained within Article 12.1384 She identified four interrelated factors
that must be given consideration to ensure Article 12 can be successfully
implemented:1385 The four factors are Space, Voice, Audience and Influence and
they are illustrated in Figure 6 below.1386

Laura Lundy, above n 15, at 927.
At 929.
1380 At 929.
1381 At 929.
1382 At 929.
1383 At 931.
1384 At 931.
1385 At 933.
1386 At 933.
1378
1379
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Figure 6: : Lundy’s Model of Participation

Lundy examines how these four factors then interrelate with the two key elements
of Article 12, concluding that the article indeed has an “explicit chronology”.1387
(a)

Space

Space provides an opportunity and environment which encourages children to
express their views and is identified by Lundy as a prerequisite for meaningful
engagement.1388 She regards the requirement of States to ‘assure’ to the child the
right to express their views, as placing a positive obligation on States Parties to
“take proactive steps to encourage children to express their views,”1389 rather than
to just passively receive views.1390

1387
1388

At 933.
At 933.

1389 At 933.
1390

At 934.
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In accordance with the child’s right to protection from abuse, provided in Article
19, this space must be safe so the child does not fear punishment or criticism for
expressing their views.1391 The space must also be inclusive and accessible for all
children so as not to exclude the disadvantaged or marginalised in accordance with
Article 2, non-discrimination.1392
(b)

Voice

Voice represents the means by which children express their views.1393 Lundy
identifies one restriction on the right to voice and that is the right is given to the
child who is capable of forming their own views.1394 Lundy notes there is no
interdependency between the right to express a view and the age and maturity of
the child, this being a common misperception.1395
The age and maturity of the child applies to the second part of Article 12, which
refers to the amount of weight to be given to the views expressed.1396 This phrase
provides limitation to the application of the right. Lundy acknowledges some
children need to have help from others so they can form their views.1397 She
reiterates the need to read Article 12 in conjunction with other articles of the
Convention, referring specifically to Article 5 – the child’s right to receive guidance
and direction from adults.1398
(c)

Audience

Audience is the consideration of the views expressed by the child.1399 Lundy states
it is implicit within the notion of children’s views being given due weight that their
views will be listened to during the decision-making process.
At 934.
At 934.
1393 At 935.
1394 At 935.
1395 At 934.
1396 At 935.
1397 At 935.
1398 At 935.
1399 At 936.
1400 At 936.
1391
1392
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1400

She

acknowledges the need for training in active listening and notes that children need
to be assured their views will be communicated to an individual or body who is
both identifiable and who holds the responsibility to listen.1401
(d)

Influence

Influence refers to the phrase ‘the views of the child being given due weight in
accordance with the age and maturity of the child”. The General Comment
confirmed that simply listening to the views of the child is not sufficient; there
must be serious consideration of the views. 1402
In summary, Lundy’s model complements existing legal work in this field and
conceptualises the individual elements of Article 12 in a format that is practical.
Her model follows the chronology of Article 12 and takes into consideration other
principles of the UNCRC. It is designed for use in informing, understanding, and
developing policy, as well as to audit existing practice.1403
4.

Critique of the Participation Models

This thesis addresses what is meant by child participation and when, how and why
children should participate in private law disputes within the New Zealand family
justice system. It has defined a new and expanded purpose for child participation
in private law disputes.1404 It has identified an international commitment to
enhancing children’s participation in private family law disputes, but also a gap
between the principle of child participation and its practice, at a global level.1405
What is required it is argued, in order for children’s participation to be effective,
meaningful and UNCRC compliant, is a template model for child participation for
use in private law disputes within the family justice system, at all three levels of
participation identified - consultative, collaborative and child led.

At 936.
UN Committee on the Rights of the Child (CRC), General Comment No. 12: The right of the child
to be heard, above n 8 at 12.
1403 Laura Lundy, above n 15, at 941.
1404 See chapter seven this thesis, pages 227-252.
1405 See chapter five this thesis, pages 148-183.
1401
1402
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In order for children’s participation rights to be properly realised in private law
disputes, any such child participation model must, at a minimum, define the
purpose for the participation including the level of participation the child can
expect, encapsulate all of the essential elements of Article 12 and the broader
provisions of the UNCRC. The four participation models identified, are now
critiqued for their both respective success at encapsulating these elements and for
their applicability in private law disputes.
A.

Hart’s ladder

Hart’s model depicts various degrees of participation in considerable detail.
However, the majority of these either fall short of, or go beyond, the requirements
of Article 12 with ‘genuine participation’, as defined by Hart, not occurring until
level four.1406 Hart also fails to relate the rungs of his ladder to Article 12 or any
other articles of the UNCRC. Consequently, the reader has to assess each level of
the ladder and ascertain whether or not it supports the basic participation
requirements as prescribed by Article 12. In making that assessment, the first
three rungs of Hart’s ladder do not support even the most basic level of
participation as intended by Article 12. Instead, they provide a useful yardstick for
measuring what not to do in participatory processes.
The five upper rungs of the ladder represent Hart’s genuine participation and
Parkes observes that these rungs “may be CRC compliant”.1407
Assessing the model for UNCRC compliance, rung four, assigned but informed,
requires children to be informed about who made the decisions regarding their
involvement and why. It is not a requirement, for the purpose of participation to be
disclosed to the child. This rung also fails to make any reference to the provision of
an encouraging context for children to express their views, the capacity of children

1406
1407

Roger Hart, above n 15 at 42.
Aisling Parkes, above n 1103, at 17.
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being assessed, feedback to the child on the weight given to their views or the
requirement for a complaints procedure.1408
Rung five, consulted and informed, involves adults consulting children and taking
their views into account. It requires children to be informed of the purpose and
process of participation itself. However, it falls short of requiring due weight to be
given to the views expressed in accordance with age and maturity, and the
feedback and complaint elements of the process are omitted.
The upper three levels, adult initiated, shared decisions with children child
initiated and directed, and child initiated shared decisions with adults, all illustrate
increasing levels of initiation by children and greater participation overall.1409
However, they fall short of meeting the five essential requirements for effective
and principled participation, as identified by Lansdown.
A further weakness of Hart’s model is its failure to take into account the context in
which decisions are being made. Hart acknowledges this and states “only by
looking closely at each example and at the particular culture in which it was found
can we discover whether it is participatory or not”.1410
In summary, Hart’s model is process based and can be used to help adults reflect
upon their participatory practice and the extent to which they enable children’s
participation. The rungs of the ladder illustrate different degrees of collaboration
between children and adults with significant weight on the roles adults may play in
relation to children’s participation. The three upper rungs go beyond the intended
ambit of Article 12, with the top two rungs consistent with Lansdown’s third
category of participation, child led, where children control the process.

See generally Roger Hart, above n 15, Levels four and five, ‘assigned but informed’ and
‘consulted and informed’, specifically require the child to be informed about the project at hand and
its purpose with level five specifying feedback is provided to the child at the end of the project on
the results of the project.
1409 Aisling Parkes, above n 1103, at 17.
1410 Roger Hart, above n 15, at 42.
1408
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Overall, no one level of the ladder meets the five requirements now accepted as
essential for effective and principled participation processes.1411 As Hart observes,
the model was designed to ignite debate, not to be strictly applied as a tool, and
has now served its purpose.1412 He calls for collaboration between academics and
those working with children to answer the need for new models.1413
B.

Treseder’s Model

Treseder, like Hart, fails to specifically relate his levels of participation to the
UNCRC. However, he does point out that children involved in participation should
be fully informed so they can know what to expect from the participation process.
This makes his idea of participation processes at least partially UNCRC compliant
by meeting the principles of Article 13.
Treseder’s idea of child participation is different from the other models as it has a
specific purpose of informing organisations on how to include child participation
as part of their policy. He does advocate for children being informed prior to
entering the participation process and, in doing so, meets one of the five steps
required for effective and principled participation.1414
In summary, Treseder has reworked Hart’s ladder and aims to illustrate there is no
hierarchical progression or particular sequence in which participation should
always be developed.1415 Treseder’s degrees of participation are not fully UNCRC
compliant. Together with failing to meet the five identified steps for meaningful
participation processes, the model is of limited use in practice.
C.

Shier’s Model

Unlike Hart, Shier makes explicit reference to the UNCRC and Article 12 and
acknowledges both the participation rights established by Article 12 and the

Gerison Lansdown, above n 1098, at 51-57.
Roger A Hart, above n 1339, at 19.
1413 Roger A Hart, above n 1339, at 29.
1414 Aisling Parkes, above n 1103, at 19-20.
1415 At 19-20.
1411
1412

276

research supporting children’s desire to be heard.1416 Despite this, and reference to
his model being designed to support realisation of those rights, levels one and two
fail to meet the basic participation requirements as prescribed by Article 12.
UNCRC compliance is not reached until level three of Shier’s model.1417
Levels four and five advocate what Shier calls ‘active participation’ where
organisations involve children in the actual decision-making.1418 Level five goes
one step further than level four by imposing an obligation on organisations to
make an explicit commitment to share the power of decision-making with
children.1419
A common thread between Hart and Shier is the acknowledgment the upper levels
of their models extend beyond the scope of child participation as intended by
Article 12.1420 Shier argues, organisations should go this step further because the
majority of the identified benefits of participation cannot be realised unless, or
until, children are actively involved at the point of decision-making. 1421 No
empirical research is provided by Shier to support this claim. Shier further states
this extension is necessary for ‘true active participation’ to be effected and, while
acknowledging children’s active involvement at the point of decision-making is not
a requirement of the UNCRC, he argues that the case for them to do so is a
powerful one.1422
In response, I would argue such extension beyond the elements of Article 12 could
further strengthen parental resistance to children’s participation. To impose an
obligation for decision-making to be shared between adults and children could be
perceived by some adults as a threat to, or erosion of, parental authority. This is
identified as a core element by those opposing child participation and was

Harry Shier, above n 15, at 112.
Aisling Parkes, above n 1103, at 21; and Harry Shier, above n 15, at 113.
1418 Harry Shier, above n 15, at 113-114.
1419 Aisling Parkes, above n 1103, at 22.
1420 Harry Shier, above n 15, at 113-114; Aisling Parkes, above n 1103, at 22.
1421 Harry Shier, above n 15, at 113-114.
1422 At 114.
1416
1417
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discussed in chapter five where barriers to children’s participation were
examined.1423
Further, I argue that children are making an active contribution when all or any of
the following steps are undertaken; when children receive information about the
matter affecting them, make their decision on whether to express their views or
not, when those views are expressed, when their views are actively considered in
decision-making processes, when they influence an outcome, when they are
involved in the feedback process and when they access available complaints
procedures. When all of the identified five steps of participation processes are
present, it cannot be said the act of decision-making is the only active component
of that process.
In summary, Shier’s model is adult focused with emphasis on what adults can do,
rather than the status of the child within identified projects. The model contributes
to the conceptualisation of participation processes by helping organisations to
assess their readiness for child participation. Each level identifies the degree of
commitment required from an organisation against which they can measure their
practices. The model is not UNCRC compliant in levels one to three, and the upper
levels extend beyond the requirements of Article 12. This extension, I argue, risks
justifying parental opposition to child participation. Rather than depict degrees of
participation, the model reflects some, but not all, of the five steps required for
effective participation processes and thus its usefulness is limited.
D.

The Lundy Model

The Lundy Model contributes to publicising and explaining the nature of the right
to participation, including how the right can best be facilitated while providing
practice-based strategies for achieving increased child participation in the field of
education.

1423

See chapter six of this thesis.
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Lundy makes a contribution to the conceptualisation of child participation by
reiterating participation as a legal imperative, not a gift to be given to children by
adults. However, I argue maintaining a myopic legal perspective risks reinforcing
adult resistance to children’s participation. Cockburn states, a rights approach is
adversarial in nature.1424 Burman and Cockburn observe that an approach that
emphasises individual interests can result in opposing parties, and can give ground
to increased levels of conflict.1425 Applied in the context of private law disputes
where child participation is a strictly legal imperative, the interests of parents can
be viewed as being pitted against the interests of the child, creating tension. This
can only be resolved by opposing interests being weighed against each other,
resulting in a winner and loser.
The Lundy Model is the most UNCRC compliant. It encapsulates all the basic
elements of Articles 2 (non–discrimination), 3 (best interests), 5 (right to guidance
with respect for children’s evolving capacity), 12 (the right to express views and be
taken seriously), 13 (right to freedom of expression), 17, (right to information) and
19 (protection from abuse) of the UNCRC.
In 2015 Ireland became the first country in Europe to develop a National Strategy
on Children and Young Peoples Decision-Making.1426 The priority objectives of the
strategy are to ensure children have a voice in; decisions made in their local
communities, formal and informal education systems, decisions affecting their
health, the health and social services delivered to them and in the Courts and the
legal system.1427
The Lundy Model underpins the Irish National Strategy and has informed the
implementation of it, as the most appropriate model of participation, to ensure the

Tom Cockburn “Children and the Feminist Ethic of Care” (2005) 12 Childhood 71 at 77.
Erica Burman “Local, Global or Globalized? Child Development and International Child Rights
Legislation” (1996) 3 Childhood 45 at 55; and Tom Cockburn, above n 1424, at 77-85.
1426 Department of Children and Youth Affairs (2015) National Strategy on Children and Young
People’s Participation in Decision-making, 2015 – 2020. Dublin: Government Publications, available
at: <www.dcya.ie> at Foreword v.
1427 At 3-15.
1424
1425
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strategic objectives are achieved.1428 The model is used to focus decision-makers
on the elements of Article 12 and aims to help organisations working with children
to comply with Article 12.

In addition, Lundy together with a strategy

development sub-group, developed a checklist for participation, illustrated in
Figure 7 below.1429
Figure 7: Lundy’s Voice Model Checklist for Participation.

1428
1429

At 21.
At 22.
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The checklist provides additional detail to assist organisations in implementing
Article 12, providing a concrete measure against which to assess whether the
various components of the Lundy Model have been addressed in the participation
processes. The model and checklist have been widely endorsed and utilised
through various organisations working with children in Ireland.1430
Of the models examined, the Lundy Model is most useful in providing good
practical guidance on the ‘process’ element of Article 12 and meets the five steps
identified as essential for effective and principled participation.1431 However, it
falls short by not making any specific reference to the purpose of participation in
step one, the preparation stage. Further, by labelling ‘voice’ as a stage of the model
and the method by which children express their views the extent of the obligations
under Article 12 are undermined. With neither the model nor checklist making
reference to children of all ages being capable of expressing their views, nonverbal and pre-verbal children risk exclusion from participation when the model is
followed.
5.

Applicability of the Models to Private Law Disputes

The UNCRC, and specifically Article 12, does not suggest children should make
their own decisions in matters concerning them. However, it would be a very
narrow approach to interpret the right to participation as consultation only in its
purest form. By definition consultation is to ascertain a person’s opinion or
viewpoint only.1432 Article 12 clearly provides for the views of the child being
given due weight in accordance with the child’s age and maturity.1433
Lansdown highlighted three broad categories of participation: consultative,
collaborative and child led. These categories were developed within the wider

1430 The Lundy Model and checklist have been applied to; the Youth Participation Policy developed
by Youth Work Ireland in 2015, the Strategy for the Participation of Young People in Decisionmaking developed by the Oberstown Children’s Detention Campus in 2017 and the Children and
Young Persons Toolkit developed by the Child Family Agency Tusla in 2016.
1431 Gerison Lansdown, above n 934, at 51-62.
1432 Oxford Dictionaries <www.oxforddictionaries.com/definition/english/essential>.
1433 United Nations Convention on the Rights of the Child, above n 277, art 12.
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context of the general principles of the UNCRC and against the background of the
five steps required in participation processes to ensure the child’s right to be heard
can be realised: preparation, hearing, assessment of capacity, feedback and
complaints.
Lansdown states that in consultative processes it is anticipated the child can
contribute and influence, but not control, outcomes.1434 This confirms the degree of
participation in this category is greater than just listening to children and
constitutes the opportunity for the child to influence the decision-making process.
When participating in private law disputes the child needs to be met in their own
context, namely as a child of the parents in dispute over their care and contact.
Understanding the purpose of children’s participation in such disputes, beyond a
rights perspective, must be established as this has a direct consequence for how
participation processes will be developed and implemented.
Clarity about the objectives of participation will help inform and determine the
process of participation. The process of participation, in turn, confirms the degree
of participation made available to children by adults.
In the New Zealand family justice system, the category, consultative participation,
is reflected in the in-court system when lawyer for the child is appointed, a
specialist report is obtained, or a judicial interview takes place. In the out-of-court
system of FDR, this category is applicable only when parents’ consent to the child
being spoken to in accordance with the respective FDR supplier’s model of child
informed practice.
The second category, collaborative participation, is where there is a greater degree
of cooperation between adults and children enabling the child to influence the
process or decision at any stage.1435 This provides an opportunity for shared

1434
1435

Gerison Lansdown, above n 934, at 147.
Gerison Lansdown above n 934, at 148.
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decision-making with adults, and for children to influence both the process and
outcomes.1436
In the in-court system this category is applicable when a child expresses a view to
speak to the judge. The lawyer for the child has a duty but not a statutory
obligation to convey the request to the court.1437 If this is acted upon and a meeting
granted, arguably the child has influenced the process. However, the very nature of
in-court proceedings means that the process is subject to procedural rules and the
ultimate decision-making power is the sole domain of the judge. The influence a
child could have on judicial processes is therefore highly fettered.
This category, collaborative participation, is also applicable to influencing
outcomes in the in-court system when a report writer or decision-maker attributes
greater weight to the child’s views in accordance with the child’s age and maturity.
Influence on the decision can therefore be realised in the current in-court system.
Collaborative participation is arguably be applied in the current out-of-court
system if a child was included in the mediation process but is contingent upon a
number of adult controlled factors, including both the relevant supplier’s model of
child participation and the provision of parental consent for the child’s direct
attendance. The views of the child could then influence the process. The child could
also influence the decision if the adult participants gave their views significant
weight. This would require parents to recognise their children as having their own
unique perspectives, acknowledging their children can contribute meaningfully,
and parents seeing past their own personal agendas, if held.
The third category, child led participation is characterised by the issue of concern
being identified by the child.1438 The adults’ role is to facilitate, not lead, and the
child controls the process.1439

At 148.
New Zealand Family Law Section “Lawyer for the child Best Practice Guidelines (National
Guidelines April 2015) above n 6, at cl 10.
1438 Gerison Lansdown, above n 934, at 150.
1436
1437
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This category is reflected in the in-court system in the child’s entitlement to make
an application to vary or discharge a parenting order or to appeal a decision of the
Family Court.1440 However, both these participation pathways have been shown to
be lacking in mechanisms that are easily accessible to the child and that will assist
in the realisation of these participation opportunities.1441
This category is not applicable in the current out-of-court system as the child’s
participation opportunities are controlled by the adult participants. There is no
mechanism for children to initiate FDR nor their own participation in this out-ofcourt process.
In summary, all three categories of participation are applicable to private law
disputes in the New Zealand family justice in-court system using the existing
participation pathways, although adult assistance is required in their realisation
and procedural rules may fetter the degree of influence a child can have on
participation processes. In the out-of-court system, the first two categories are
applicable only with parental consent and the third is not applicable due to the
lack of supporting mechanisms.
The caveat on child participation in private law disputes in the family justice
system, as created by procedural rules, is anticipated and acknowledged by the
UNCRC. The Convention is cognisant of participation occurring within the context
of the relevant States Parties’ procedural rules - Article 12(2) provides that the
right to be heard must be in a manner consistent with the procedural rules of
national law.
Hart, Treseder and Shier all include degrees of participation in their respective
models which cannot be realised in private law disputes due to procedural rules.
They generally lack UNCRC compliance and fail to meet the five identified steps for
principled participation. Further, all three fail to take context into account in
considering the purpose of participation and provide categories of participation
At 150.
Care of Children Act 2004, ss 56, 143, 145.
1441 See generally chapter three this thesis.
1439
1440
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that extend beyond the intended ambit of Article 12. In so doing, they risk
strengthening any existing opposition to child participation by both parents and
professionals who may view the degree of autonomy conveyed in the models as a
threat to parental authority, the rights of adults and judicial authority. As a result,
the models of participation developed by Hart, Treseder and Shier lack direct
applicability to the in-court and out-of-court systems of the New Zealand family
justice system.
The Lundy Model also has limited use in private law disputes in both the out-ofcourt and in-court systems. In the out-of-court system the FDR legislation fails to
provide a statutory obligation for children’s views to be elicited. The adult parties’
consent for any child participation is thus required. If no consent is provided, the
Lundy model has no applicability to the system.
If the adult parties do consent to child participation, the level of participation the
child will experience is dependent on the specific supplier model of participatory
practice and/or the practitioner’s individual style. The Lundy Model does not
prescribe ‘how’ children should participate, it simply states, options for different
levels of participation should be provided to the child. The model could be applied
by FDR suppliers to inform their organisational policy on children’s participation
practices and in training professionals working with children on how to ensure
Article 12 compliance.
In the in-court system, the legal imperative of the right to participate is provided
through the statutory obligation to elicit the child’s views.1442 The legislative
framework will prescribe the category of participation available to children. The
range of participation pathways for children will be restricted by the procedural
rules of the Family Court. The result is, again the Lundy Model is somewhat
restricted in its applicability.

1442

Care of Children Act 2004, s 6.
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Of the various models, Lundy contributes the most to the modern
conceptualisation of a participation model by providing insight into the
importance of the environmental elements of the process of participation. It is
largely reflective of the five identified steps for principled participation and can be
used as an effective checklist against which to measure Article 12 compliance.
Where it lacks in its applicability to private law disputes is in its failure to detail
the purpose of the child’s participation, to specify the degrees of participation and
to implicitly recognise views of the child as including non-verbal communications.
Its applicability to private law disputes in the New Zealand family justice system is
thus limited to use as an educative tool for professionals and an auditing tool, once
the purpose and degrees of participation have been determined and the scope of
‘voice’ clarified. The use of ‘voice’ as a key element of the model and lack of
clarification around inclusion of non-verbal communications risks the model being
applied in a manner inconsistent with the ambit Article 12.
Of the four models reviewed, none is applicable to private law disputes in its
entirety. Only the Lundy Model meets the five steps required for effective and
principled participation as confirmed by the UN. It is also the only model that is
almost fully UNCRC compliant. All fail to address context and all but Treseder fail
to address purpose. It is therefore desirable to give consideration to the essential
elements of a model of participation for private law disputes about children’s care
and contact.
6.

Essential Elements of a Model of Child Participation for Private Law Disputes

My critique of Article 12, the process and models of participation has identified
seven essential elements, required to ensure Article 12 is implemented and
participation meaningful. These seven key elements are: purpose, degree,
preparation, hearing, assessment of capacity, feedback and complaints. Inclusion of
all seven elements is necessary in any future model of participation.
The thought model developed in Chapter seven of this thesis is an essential
component in the re-conceptualisation of Article 12. It illustrates how the
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theoretical framework can better support children’s participation and is therefore
influential in defining the essential elements required in any child participation
model.
Here are the aspects of the four models of participation, from Hart, Treseder, Shier
and Lundy, that contribute to our understanding of what participation is and what
the essential elements of participation are.
A.

Purpose

The first essential element of participation is ‘purpose’. The UNCRC has provided
the foundation for the purpose of children’s participation, to recognise and uphold
the right of the child to actively contribute in decision-making. Notwithstanding, I
have established in Chapter seven of this thesis, Childhood Studies contributes a
conceptual framework to support children’s participation rights. It can both inform
and validate the rights perspective, particularly with regard to the purpose of
participation.1443 I therefore argue any future model of participation, must draw on
the field of Childhood Studies to further inform the purpose of participation.
The result is the element ‘purpose’ becomes a two-stage practice. The first stage
confirms the objective of participation as realisation of participation rights. The
second, is to ensure due consideration is given to the specific context of ‘the matter
affecting the child’ and the desired outcome for both the child and adult
participants. Why the child is participating in the private law dispute, beyond
rights realisation, becomes a critical question.
Three of the four models examined endorse this element. Treseder does not
explicitly reference ‘purpose’ as a key element of his model but notes organisations
must have a clear objective for the participation at the outset.1444 Hart, at rung four
of the ladder, endorses children being informed about the content of the project
they are considering participating in which arguably could detail the purpose. At

1443
1444

See chapter five of this thesis.
Aisling Parkes, above n 1103, at 19.
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rung five, Hart’s model sanctions children being informed of the purpose of
participation. Lundy also does not explicitly reference purpose as a key element of
her model, but she does endorse the rights-based perspective of purpose, to elicit
the child’s views, through her use of the ‘voice’ and ‘space’ components.
B.

Options

The second element, options, requires different methods of participation being
available to the child. In developing the options of participation, consideration
must be given to the different levels of support the child will need according to
their evolving capacity and age. I argue the methods of participation must also be
informed by the purpose and the new theoretical dimension to children’s
participation provided by Childhood Studies and Sociocultural Theory. They
confirm the importance of cultural diversity, recognising the diverse nature of
childhood and social context in children’s participation.
The mechanism enabling realisation of the right to participate is the child’s views.
Chapter seven of this thesis established that the term ‘views’ encompasses;
opinions, wishes, choices, preferences, understandings, positions, impressions,
feelings, beliefs, ideas, thinking, thoughts, sentiments and attitudes, of the child
whether expressed verbally or non-verbally.1445
The scope of ‘views’ together with the conceptual framework provided by
theoretical developments further confirm the need for multiple levels of
participation in any future model of participation.
The methods must be accessible, child friendly, safe, culturally sensitive, diverse in
nature and inclusive. They must not extend beyond the ambit intended by Article
12 and will be subject to procedural rules of the New Zealand family justice
system.

1445

See chapter seven, pages 228- 229 and 235-241.
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Of the four models, the ‘voice’ component of the Lundy Model confirms a range of
levels of participation should be made available and the expression of the views of
the child should be facilitated. Hart, Shier and Treseder all acknowledge different
levels of participation should be provided for children.
C.

Preparation

The third element is preparation. The child should be informed of the right to and
voluntary nature of participation, the purpose, degree and options of participation
available and consequences of this choice, due weight and the impact their views
may have on the outcome. What must also be realised, in private law proceedings,
is information on the participants, how when and where the hearing will take place
and the views of the child in regard to this. All information should be accessible,
diversity sensitive and age appropriate, taking into account the child’s capacity.
Of the four models, three endorse some level of preparation. The ‘voice’
component of the Lundy Model confirms children must be provided with
appropriate information, prior to participation, that enables them to form a
view.1446 Lundy notes this should include informing the child of the voluntary
nature of participation.1447 Treseder, stipulates children should be prepared for
what to expect from the participation process itself, 1448 while Hart’s rung five of
the ladder, endorses children being informed of the process and purpose of
participation.1449
D.

Hearing the Child

The fourth element is hearing. Children exercising their right to be heard will need
different levels of support and various forms of involvement dependent on age,
capacity and needs of the child. There must be adequate support in place for
children to self-advocate and suitable training provided for the professionals
facilitating participation to ensure Article 12 rights are realised. To hear the views
Laura Lundy, above n 15, at 935.
At 934.
1448 Aisling Parkes, above n 1103, at 19.
1449 Roger A Hart, above n 15, at 43.
1446
1447
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of the child the environment must be enabling, encouraging, respectful, authentic,
inclusive, safe, sensitive to risk and culturally sensitive. A child friendly
environment is essential, and the child needs to be assured the adults will
genuinely consider the views expressed.
All of the four models examined endorse this component in various manners and
levels. The ‘space’ element of the Lundy Model sanctions a safe, inclusive
environment must be provided for the child and their views actively sought.1450
The model’s element, ‘audience’ confirms the views of the child must be conveyed
to an individual with responsibility for listening.1451 Treseder further contributes
to our understanding of this component by sanctioning the role of adults, who he
identifies as responsible for empowering children to participate.1452 Shier confirms
the need for age-appropriate participation processes and specialised training of
adults.1453 The Shier model, at level three, requires children’s views to be taken
into account and likewise in rung five of the Hart model.1454
E.

Capacity

Assessment of capacity is the fifth element. On a case-by-case basis, capacity of the
child to form and express a view must be assessed. If the child is capable of
forming their own opinion and wishes to be heard, “the decision-maker must
consider the views of the child as a significant factor in settlement of the issue”.1455
As identified in Chapter six of this thesis, a key barrier to the meaningfulness of
children’s participation is the belief of adults that the child’s views are not their
own. Therefore, addressing whether the child has capacity to form and express
their opinions is a key component of the participation process. When this occurs, it

Laura Lundy, above n 15, at 934.
Laura Lundy, above n 15, at 936.
1452 At 936.
1453 Harry Shier, above n 15, at 112.
1454 Harry Shier above n 15, at 113; and Roger A Hart above n 15, at 43.
1455 UN Committee on the Rights of the Child (CRC), General Comment No. 12: The right of the child
to be heard, above n 8 at 11. Emphasis is my own.
1450
1451
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can work to ensure the child’s views are conveyed in a manner that has the
confidence of parties to the dispute and can be relied upon to assist in determining
what is in the child’s best interests.
What must be determined is whether the child has sufficient maturity and
intelligence to understand the nature of the private law proceedings and
specifically the matter affecting the individual child. This means and
understanding of the purpose for, potential options, and implications of their
participation. This ability will vary by child, with age, and with the nature of the
private law dispute: whether it is considered a standard track

dispute or a

complex case. In the situation where a child is expressing a clear preference for
one care proposal over another in private law proceedings, then the child’s ability
to understand the implications of that preference must also be considered.
In order to do this, all professionals who work with children and are responsible
for eliciting their views, must have training in child development and an awareness
of the social and cultural context within which the individual child is placed and
their views formed. Lawyers make capacity judgements every day in practice. In
this process they are not expected to be an expert in capacity assessment of the
child but must undertake a preliminary assessment. This may lead to a more
formal assessment being required, if corrupters are suspected, via a s 133 report.
Capacity is then assessed a second time with due weight being given to the views
in accordance with the child’s maturity and intelligence. At this stage, capacity is
assessed by the decision-maker who must make an assessment of the individual
child’s capacity, commensurate with the child’s maturity and intelligence. This
assessment is designed to assist in their determination of the weight to be applied
to the views. Development of good practices for assessment of capacity will
therefore be critical in any future model of participation.
Of the four models examined the element of ‘influence’ in the Lundy model
confirms that children’s views must be “taken seriously and acted on where

291

appropriate”.1456 It advocates for systems to be in place to ensure this occurs.1457
The fifth rung of Hart’s ladder also requires children’s’ views to be treated
seriously and to be taken into account.1458
F.

Feedback

The sixth element, feedback, provides a guarantee for the child their views are
seriously considered and holds the decision-maker accountable. The child should
be informed of the due weight given to their views and the outcome.1459 The
feedback must go further and include details of the other factors taken into
account by the decision-maker including an explanation, if their views were not
followed, as to why. This provides an opportunity to reconfirm with the child the
purpose of their participation and how their rights must also accommodate the
rights of others. This detail also confirms the wider context of the Convention
within which Article 12 rights sit and the need to comply with Articles 5 and 29 of
the Convention. This component of the process of participation may prompt the
final element, complaints.
The Lundy Model is the only one of the four models examined which confirms this
component. The ‘influence’ element of the model provides the child should be
given feedback that explains the reason for the decision and how the views were
acted upon.1460
G.

Redress

The seventh and final element is redress. Children must be able to access a
complaints process for remedy or redress when their right to be heard or their
right to their views being given due weight have been violated or disregarded.
Children must know who the person to complain to is and how to access the

Department of Children and Youth Affairs, above n 1426, at 22.
At 23.
1458 Aisling Parkes, above n 1103, at 18.
1459 UN Committee on the Rights of the Child (CRC), General Comment No. 12: The right of the child
to be heard, above n 8, at 12.
1460 Laura Lundy, above n 15, at 939.
1456
1457
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process. In private law disputes specifically, children must also have access to
appeals.1461 All complaints mechanisms must be designed to ensure the children
using them are not exposed to risk of harm during the complaints process.1462
Of the four models examined, none specifically incorporate this seventh
component, however of the four it is Lundy that notes participation processes
must be accountable.1463
7. Seven Essential Steps Model
The seven essential elements have been developed into a model where the
elements are referred to as ‘essential steps’ for the purpose of easier appeal in
practice. The model is linear in nature and is designed for use in a sequential
manner where the user moves from one stage to another, step by step. This model
is illustrated in Figure 8 below:

1461 UN Committee on the Rights of the Child (CRC), General Comment No. 12: The right of the child
to be heard, above n 8, at 12.
1462 At 12 and 27.
1463 Department of Children and Youth Affairs, above n 1426, at 23.
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Figure 8: The Seven Essential Steps Model

Although the design illustrates a clear sequential pathway the model must be
applied with the understanding that child participation processes are active and
ongoing in nature, must constitute a back and forth relationship, involve
information sharing and dialogue between adults and children and include an
educational component.1464 Further, participation is not to be regarded as a one-off
event. As a result, there will need to be stepping movements back and forth

1464 UN Committee on the Rights of the Child (CRC), General Comment No. 12: The right of the child
to be heard, above n 8, at 7; and Gerison Lansdown, above n 1027, at 3.
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between the stages of the model, and at times movement in a cyclical nature with
steps being repeated, until the participation process is complete.1465
8.

New Child Participation Model

The child participation Thought Model, developed in Chapter seven, illustrates a
more comprehensive nexus between the theoretical underpinnings of child
participation and is designed to drive a change in how Article 12 is approached
and implemented. The Seven Essential Steps Model developed in this chapter
identifies the critical components required in any future child participation model.
When combined they form a new Child Participation Model. This depicts the
interconnectedness between the conceptual support for children’s participation,
beyond Rights Theory, and how children and adults can engage and interact to
ensure Article 12 compliance and effective child participation. The new Child
Participation Model is illustrated in Figure 9 below.

1465 For

example in a COCA file, lawyer for the child may have multiple meetings with a child to
elcicit the child’s views, during their appointment.. Steps one through to six can be visited in a
cyclical fashion as the case proceeds through different court events. There may also be further
consideration to steps one through to four when there is an outcome and feedback is due to be
provided to the child together with the provision of informaiton for the child in order for redress
options to be explained to and considered by, the child.
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Figure 9: The New Child Participation Model
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The model illustrates the shift in the foundational core of children’s participation.
It is now supported by the disciplines of Childhood Studies, Sociocultural Theory
and the UNCRC. Article 12 itself is promoted within the context of the entire
Convention and not in isolation. The foundational core is then relied upon to define
the first essential component of the child participation process, the purpose. The
result of this approach is an expanded purpose for child participation.
In turn, this will provide professionals, working with children, with a clearer
understanding of the objective for meeting the child and the child’s participation.
Instead of being about realising the child’s right to participate the purpose now
also takes into account the context within which the child is found. By approaching
participation with a clearer objective, professionals meeting with children will
elicit more focused information from the child with greater emphasis on the child’s
needs whilst contemporaneously ensuring the child’s participation rights are
realised.
Likewise, how the child will participate is now informed by Childhood Studies,
Sociocultural Theory and the UNCRC. The model draws on Sociocultural Theory,
highlighting the role of adults in supporting children to build their understanding
of participation, assist the child to realise their rights and illustrates the need to
account for the balance between children’s agency and dependency in
participation processes. Childhood Studies supports children’s participation being
a process, not a one-off event and recognises the need to promote children’s
agency whilst identifying children are subordinates of adults.
When all seven of the essential steps are met in the child participation process the
outcome will be genuine and meaningful participation for children that honours
the intended ambit of Article 12 of the UNCRC. Further, the child’s views will be
assured to be conveyed in a manner that has the confidence of the adult
participants. As a result, the quality of decision making will be improved as the
child’s views can be relied upon to assist in determining the child’s welfare and
best interests. Overall the outcome will be more child centred.
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9.

Relevant Features of Existing Child Participation Processes

The features of current child participation processes, in the context of private law
disputes in the New Zealand family justice system, that should be included in the
new child participation model are now identified.
Presently, in the in-court system the guidelines for lawyer for the child confirm, as
a guiding principle, that the child shall be provided with the opportunity to express
their views in accordance with Article 12 of the UNCRC. The COCA further confirms
the child’s right to be given reasonable opportunities to express views on matters
affecting the child.1466 This confirms that the purpose for the child’s participation
is realisation of their Article 12 rights. In the out-of-court context, however,
individual suppliers of FDR services define the purpose. All suppliers reference
Article 12 in their policies as the purpose for child participation.1467 This element
should remain in the new child participation model.
With regard to step two, options, the in-court system provides two options for the
child to participate. These are indirectly via lawyer for the child and directly via
the judicial interview. These features should remain to ensure compliance with
step two.
In the out-of-court system the child can participate indirectly through a voice of
child consultant or directly by attending mediation. The option itself is controlled
by the parties to the mediation and/or the chosen FDR supplier. While such an
approach aligns with the child participation model and intended ambit of Article
12, the current practice has been highlighted as falling short of best practice in the
current context.1468 Indirect participation in FDR mediation should remain as an
option for children in the new child participation model.

1466 Care

of Children Act 2004, s 6(1).
a wider purpose is at times noted and may vary from seeking the child’s perspective
about what is happening in their family through to eliciting the child’s views on the care proposals
being considered.
1468 See generally chapter five of this thesis pages 153-154.
1467 However,
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With regard to step three, preparation of the child, there is no statutory
requirement in either the in-court or out-of-court processes for the child to be
provided with information about the proceedings. However, lawyer for the child
guidelines reference the right of the child to information about the case the child is
involved in, including information on the progress of the case.1469 The guidelines
also confirm the lawyer shall inform the child of the voluntary nature of their
participation, who will hear the child’s views, address confidentiality surrounding
any expressed views, and explain to the child that they are not responsible for the
decision making.1470 Likewise the guidelines for judicial interviews state that the
child shall be informed of who will hear the child’s views and that confidentiality of
views expressed must be discussed with the child.1471 These are all critical features
that should remain to realise the intended ambit of step three of the new model.
With regard to step four, how the child will be heard, the in-court system includes
statutory provision for the child to be provided with reasonable opportunities to
express their views1472 and for any views expressed by the child to be conveyed to
the court.1473 The COCA also requires that any views expressed by the child must
be taken into account.1474 This assures the child they will be heard. All of these
features should remain in the new child participation model.
Step five concerns the child’s capacity. One of the guiding principles in the lawyer
for the child best practice guidelines is that all discussions between the lawyer
and the child should take into account the child’s age, maturity and level of
understanding.1475 This meets the requirements of step three of the model to
consider the child’s capacity when both preparing to meet the child and
considering how the child will participate. Likewise, it meets the requirement in

Family Law Section New Zealand Law Society “Lawyer for the Child -Best Practice Guidelines”
9Guidelines) April 2015 at cl 4.4.
1470 At cl 6.6.
1471 PF Boshier, above n#, at 2 or cl 10 -11.
1472 Care of Children Act 2004, s 6(2)(a).
1473 Family Court Act 1980, s 9B(1)(b).
1474 Care of Children Act 2004, s6(2).
1475 Family Law Section New Zealand Law Society “Lawyer for the Child Best Practice Guidelines”,
above n 6, at cl 4.5
1469
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step five, when considering the child’s capacity to form and express their views. As
such, this principle is a critical feature in the current child participation process
that should be included in the new model.
In relation to step six, feedback, a guiding principle of the lawyer for the child best
practice guidelines is to keep the child informed about the case they are involved
in.1476 This includes information on both the progress and outcome of that case.1477
This confirms the ongoing, and back and forth, nature of the participation process
and as such is a critical feature that should be included in the new child
participation model. Further, the Family Court Act provides a statutory obligation
on lawyer for the child to inform the child, in a manner commensurate with their
level of understanding, of any right to appeal and the merits of pursuing an
appeal.1478 This is another feature to be included in the new model.
The final step, redress , ensures the participation process is accountable. Presently
in the family justice system, beyond provision of advice on an appeal once a final
order is made, there is no provision for a child to be informed of their right of
redress .1479
10.

Case Scenario Revisited

In Chapter One a case scenario regarding a mother I represented over a number of
years was outlined. I now return to that case to illustrate how the Child
Participation Model can be applied in practice. It shows how the children’s
participation might have differed in several key areas when the model is applied.
A case arises where a mother and father are in dispute over the care and contact
arrangements for their four children; John, Olive, James and Tony aged 15, 13, 9 and

1476 At

cl 4.4.
cl 4.4 and 4.5.
1478 Family Court Act 1980, s 9B(d)(i) and (ii).
1479 There is a statutory requirement to inform the child of any right of appeal and the merits of
pursuing any such appeal under Family Court Act 1980 s 9B(1)(d) while the Lawyer for the child
best practice gudlines state the outcome should also be advised, see clause 6.7. If lawyer for the
child does not visit a child, there is no mechanism for redress for the child.
1477 At
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8 years respectively. I act for the mother. The father is also represented by counsel.
This is the third time the parties have litigated in court over care and contact of the
children, they have also attended mediation for similar issues in the past. lawyer for
the child has been appointed and the matter is set down for a Settlement Conference.
The parties shared the care of the children on a week about basis when they initially
separated. Over the ensuing years this arrangement was altered at the father’s
request, on two different occasions, for significant periods due to his mental health
issues. Under the current arrangement the children have overnight contact with their
father on a fortnightly basis from Friday after school through until Monday morning.
These arrangements have been in place for almost two years.
The father’s position is that his mental health has improved, and he seeks increased
time with the children. The mother’s position is that the current care arrangements
should remain in place unaltered, she has concerns over the father’s ability to cope if
contact time was increased and she doesn’t believe this is what the children want.
The mother has additional concerns about the father’s living circumstances.
Applying the new Child Participation Model and being cognisant of the theoretical
underpinnings of the model, the lawyer for the child approaches the meeting with the
children with the purpose of seeking to establish what life is like for each of the four
individual children in these particular circumstances. The focus of the child interview
will be on: the children’s relationship with each parent, how they view the
relationship between their parents, how they are coping at school, what interests and
hobbies are important to each of them, who are the significant other people in their
wider family and whānau, are they feeling caught in the middle of the conflict, are
they exposed to the conflict between their parents, is there anything worrying them
or are they carrying any particular burdens, their views on their present living
circumstances, identifying any need for support the children may have, the strength
of the children’s views, how long they have been expressed and to whom as well as
the capacity of each of the children to have formed and expressed their views.
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Again, relying on the theoretical underpinnings of the model, lawyer for the child
approaches the role with a clear objective to improve the outcomes for these
children.
Ahead of the meeting with the children the lawyer reads the proceedings and speaks
to each of the parents about their proposals but also about the children, their likes
and dislikes, interests and personalities. The mother explains the children are aware
their parents are in conflict and back in court. The two younger children have
questioned her about the court case saying their father told them he wants more time
with them but that she won’t let him. She has explained to all four children they will
have the opportunity to speak to their own lawyer and express their views, but she
hasn’t discussed proceedings further with them. All children have expressed to her
they do not want any change in care arrangements, and she has included this in her
pleadings. The mother is aware the father recently married his partner of three
months. The new wife has her children with her every second weekend. The father
has purchased two adjoining town houses; one he lives in and one he rents out on a
nightly basis. The houses do not have an internal connection, so people have to walk
outside of the father’s home to access the second house. The timing of contact visits is
such that John, Olive, James and Tony are at their father’s when their two stepsiblings
visit. As the father’s town house isn’t big enough for all family members to stay in
John, Olive, James and Tony sleep in the adjoining townhouse on their visits. The
father is not to be disturbed after 8pm as he prefers to retire early to bed.
The father tells lawyer for the child the mother has alienated the children against
him and has influenced their views. The living arrangements explained by the mother
are confirmed and the father doesn’t believe the children have any concerns over
them nor see any need for change. The father says the two younger children are keen
on soccer and that he spends a lot of the contact time outside playing with them. He
says John spends too much time on his computer during contact time and Olive
spends a lot of time in her room reading.
The children’s teachers have also been spoken to in order to gain an understanding of
how the children are coping at school, what their academic performance is like and
whether the teachers have any concerns for the children. With this contextual
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information the lawyer now knows John and Olive are performing at above national
average at school, they travel internationally on a regular basis and are also
bilingual. Both John and Olive are described as very private people and Olive is
described as a very diligent and serious student. James and Tony are also doing well
at school. James has an anxious personality whereas Tony has a much more relaxed
personality.
In preparing the children for their participation, the lawyer meets all of the children
individually at their mother’s home to introduce herself, explain her role and to
explain what the children’s participation means for them. The information provided
to the two older children will be more specific and detailed given their level of
capacity. James and Tony will have material presented to them in an age appropriate
manner that means they have sufficient understanding of the proceedings.
The lawyer clearly explains the purpose of the participation is for the children to
express their views, thoughts and feelings on what life is like for them living between
two homes, do they have anything worrying them or any special messages they would
like passed onto their parents and/or the decision-maker. Their right to participate is
explained but also the voluntary nature of the right. The lawyer explains
confidentiality, who the participants are in the dispute and how the children’s views
can be conveyed to the court either directly or indirectly through a report. The
procedural rules and limitations are outlined for the children and due weight
explained. The options of indirect or direct participation are explained, with the
children asked to consider if they wish to speak to the judge. If they do, this would be
arranged at the earliest opportunity. The lawyer also ensures the children know who
the audience will be when their report is filed and the ambits of confidentiality
pertaining to their expressed views. Lawyer for the child emphasises to these children
that their participation is about having a say, rather than getting their way. Also
emphasised is that the responsibility of decision-making sits with the adult
participants, not the children.
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John is mortified to discover lawyer for the child might interview him at school.1480
He explains he would rather have his one on one meeting at what he calls his home,
being his mother’s house. Olive expresses the same view as does James. Tony doesn’t
really care where the interview takes place.
Lawyer for the child arranges the meeting times and returns to interview the
children individually at the mother’s home and a second time at the father’s home.
This allows the children time and space to make an informed decision about whether
to participate further and formulate their views. It also ensures the children’s
participation is a process not a one-off event.
At the first meeting John explicitly states he doesn’t want any change in the care
arrangements. He is pretty happy when he does stay at his father’s house. John likes
the lack of supervision caused by the separated living arrangement. He definitely
does not want more time with his father and describes his relationship with his father
as “okay at times”. He says he spends most of his weekend time at his father’s in his
room playing on his computer by himself or out with his friends. In the past four
years he has never had a friend over to his father’s home as he said he wouldn’t feel
comfortable doing that. In contrast John states he has friends over at his mother’s
house on a regular basis and describes his relationship with his mother as “really
good”. Given John has raised his preference for the care plan the lawyer reminds John
for a second time of how his views will be considered and that they are one of the
factors taken into account in the decision-making process.
John’s views are strong and remain unchanged over the two meetings. John says he is
happy for the lawyer to report he doesn’t want anything to change. He sees no need
to speak to the judge.

1480 See generally Family Law Section New Zealand Law Society “Lawyer for the child - Best Practice
Guidelines”, above n 6, at cl 7.1 and appendix 1. There is no requirement for either the parents or a
child to be forewarned of the lawyer attending the child’s school to interview them and in the
writers experience this is a common practice.

304

Olive is also adamant she doesn’t want more time with her father, in fact she wants
less. Olive reveals when at her father’s she feels a responsibility for the two younger
children due to sleeping in the adjoining townhouse with no adult present. Further, at
times, the father rents out her room and she has had to share it on her visits with
people she doesn’t know. Olive didn’t like this. Olive describes her mother as warm
and caring. In discussing how she was coping with living between two homes she
explains when she was younger, she used to take one of her mother’s scarves with her
to her father’s house so she could sleep with it. It smelt like her mother and gave Olive
comfort, but her father said she had to stop bringing it with her. Now she has her own
phone and can contact her mother when she wishes. Olive says when the room
sharing has occurred, she has contacted her mother via text but states her mother
has explained she is powerless to stop this occurring.
Olive’s views are very strong and remain unchanged over the two meetings. Olive
says she would like the lawyer to report that she wants less time at her father’s house
and doesn’t want to share her room with people she doesn’t know. Olive would like a
more flexible arrangement. Her preference is to be left to contact her father if she
wanted more time with him. Olive also wants the report to include her feelings of
being unsafe in the adjoining townhouse. Olive appreciates she can speak to the judge
if she chooses but doesn’t want to do this.
James states life for him is okay. He has fun at his father’s house playing soccer with
his father and Tony. James does wish he didn’t have to spend every second weekend
with his stepsiblings and wondered if it would be possible to have times with his
father when the stepsiblings were not present. In the second meeting James has a
different view and says increased time with his father would be “pretty good”. As
James has raised the issue of the care plan this is discussed with him further, in an
age appropriate manner. In exploring the change in views held by James he discloses
his father told him to make sure he told the lawyer he wanted this.
James is worried about what he has said being written down but agrees the report
should include how he likes playing soccer and he would like some special time with
his father away from his stepsiblings.
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The youngest child, Tony, says he knows his mother and father don’t get along and it
is because his mother has taken all of his father’s money. In the first meeting Tony
says life is pretty good for him right now. Tony likes playing soccer with his father
and James and says the three of them have a lot of fun together. In the second
meeting, unsolicited, Tony explains in exact detail what care arrangements should
look like for him in the future. The expressed preference from Tony mirrors precisely
the father’s care proposal. As Tony has raised a view on the care plan the lawyer
discusses this further with him in an age appropriate manner. Tony discloses it was
his father who told him what to say and that if he spent more time at his father’s
home he was going to get a new set of soccer goals and a skateboard ramp built for
him. Tony was very excited about this. The lawyer reiterates with Tony that his
participation is about having a say not getting his way and reminds him there are
many factors the adults will take into account when they make their decision, what
he wants will be one of those. Tony agrees the report should include that he wants
more time with his father, and he is looking forward to the new soccer goals and
skate ramp being built.
Having confirmed with each child what information can be shared with the adult
participants, the report of the lawyer for the child is filed. The report canvasses the
views of each child, the strength of those views, how long they have been expressed
and to whom.
The report notes John is happy with the status quo and is enjoying the independence
the arrangement at his father’s allows him.
In relation to Olive, it emphasises the burden of responsibility being carried by her
and recommendations for how this could be alleviated by the parents. A proposal is
made for the adults to consider an adult presence in the home at night when the
children visit their father. It also emphasises Olive’s safety concerns surrounding
room sharing. It recommends Olive’s feelings and privacy are respected with regard
to sharing her room with strangers. It further notes Olive would like some more
flexibility with the contact with her father and overall a reduction in contact time.

306

The desire of James to spend more time with his father and without the stepsiblings is
highlighted and recommendations for this being incorporated in any future plans
made.
For Tony his views on increased time are noted but this is explained in the context of
him being aware of his father’s proposal, the accompanying benefits for him
suggested by his father and that he was encouraged to tell the lawyer this is what he
wanted.
The report includes information on the capacity of each child to have formed and
expressed their own view. The lawyer notes children’s views are not formed in
isolation and all children will be influenced to some extent by the people around them
and the context within which we find each child. Having said that John and Olive are
noted as being mature and articulate young people and their views clearly identified
as their own. They have been strongly and consistently expressed over time.
With regard to the preferences of James and Tony the report notes they have been
influenced by their father to the extent his care plan was not just shared with them,
but Tony has stated he was encouraged in what to say in the meeting. Rather than
alienation being present the report identifies there is a real possibility both younger
children simply feel caught in the middle of the conflict and hold a desire to not upset
either parent.
The apparent knowledge of and exposure to adult issues and the risk of this to all the
children’s wellbeing, if continued, is noted as a significant concern. The report notes,
if the conflict continues a real need to consider additional support for the children is
to be considered.
The case is scheduled for a Settlement Conference. The parties reach an agreement.
The outcome included additional contact of one afternoon per week between the
father and the two youngest children to include being picked up from school and
returned to the mother after dinner. It was agreed the two older children could
attend the dinner portion of the afternoon/evening if they chose but it was not
mandatory for them.
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The father provided an undertaking not to rent out Olive’s room when she visited.
Further, the father agreed his new wife would sleep in the adjoining house on the
nights the children were present. Olive’s time with her father was not reduced as the
mother considered with the undertaking provided and an adult presence in the home
at night, Olive’s expressed worries would be alleviated. The mother also considered
the children needed the support of the sibling group for the purposes of contact visits.
With the decision made, feedback to the children was undertaken by lawyer for the
child.
The lawyer reconfirmed with the children the purpose of their participation, the
outcome and explained the other determining factors in the decision. This assisted
the children in understanding the reasons for the decision as well as how their views
were considered and taken into account. In this case those factors included, the
mother’s desire to end the conflict but also for the children to move as one unit
between the parent’s respective homes for any overnight contact.
The children were advised a new parenting order would be issued by the court and
the effects of the order explained to them. The lawyer advised the children of their
right, as they are affected by the order, to make an application to the court to vary or
discharge the order1481 and their right to file an appeal.1482 The children are also
advised of their right to access a complaints process should they consider their rights
have been violated or disregarded. Further information on how to access both
systems and the support available to them, should they wish to pursue either avenue
of redress, is provided.
John felt his participation was effective as the status quo remained in place for him.
John was also happy that he was able to influence the participation process by
electing where his meeting with the lawyer was held. This enabled him to avoid
potential embarrassment at school from his peers knowing about the court case, a

1481 Care
1482

of Children Act 2004, s 56.
Care of Children Act 2004, s 143.
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matter he wished to keep private. Olive didn’t get her preference for her contact time
to be reduced but she accepted why her mother settled the case. Olive was happy to
know she wouldn’t have to share her room any longer and that an adult would be in
the home at night-time. Olive’s agency was promoted as she was able to influence a
change in her living circumstances that had caused her concern. Olive was also happy
to know she wasn’t included in the additional mid-week after school contact and
could ‘opt in’ if she wanted. In influencing the outcome, in this regard, Olive
considered her views had been heard by the adults. James and Tony were both happy
they got special time with their father away from their stepsiblings. This made the
participation process meaningful for them.
This case scenario highlights how applying the Child Participation Model enabled
these four children to have a clear understanding and expectation of their
participation, its purpose and ambit. This was reinforced during the meetings and
when the outcome was explained to them. It meant lawyer for the child had a more
specific focus in the line of questioning when meeting the children, focusing on the
needs of the children not their preferences regarding the competing care
proposals.
In turn, the information the court received was of a higher quality than in the first
instance and had the confidence of all participants so it could be relied upon. Each
child’s agency was promoted as each was able to influence various aspects of the
decision-making process and/or outcome. The outcomes for the children were
improved with their worries and burdens identified and remedied.
If this approach had been taken in the first instance the adult litigants would have
been provided with a clearer understanding of what life was like for these
particular children living between these two homes. The children’s needs, not the
adults competing care plans, would have been the focus of the proceedings and
most importantly the focus of the children’s participation. For the children, they
would have been provided with a genuine opportunity to participate, their needs
were more likely to be identified and met, their wellbeing improved, and their
participation experience would have been meaningful.
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11.

Chapter Summary

This chapter has examined the process of participation. It has identified the three
broad categories of participation - consultation, collaboration and child led developed by Lansdown as a means to assist in the interpretation of children’s
participation. As shown, all these categories of participation are applicable in
private law disputes, subject to the procedural rules of the New Zealand family
justice system. This fettering of participation levels has been anticipated by the UN
and provided for in Article 12(2).
The chapter has explored the existing models and ideas of child participation
developed by Hart, Treseder, Shier and Lundy, including their origins and
development, before analysing their UNCRC compliance and applicability to
private law disputes in the New Zealand family justice system. In summary, none
of these models of participation is singularly applicable to private law disputes in
any jurisdiction.
The seven essential elements required for a principled and effective model of child
participation in private law disputes have been identified. These seven
components - purpose, options, preparation, hearing, assessment of capacity,
feedback and complaints - when extant in a model of child participation, will
enable Article 12 to be successfully implemented through the provision of an
environment that supports and encourages children’s views to be formed and
shared. It will also ensure those views are given due weight in accordance with the
age and capacity of the child, feedback is given to the child on the weight attributed
to their views, the outcome and how their views were considered. Further,
pathways for redress are provided and children guaranteed their views will be
taken seriously.
As anticipated by the UN, the specific manner in which these components are to be
applied to the process of participation will be dependent on and informed by the
context in which they operate.
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This chapter has illustrated how the Thought Model and the Seven Essential Steps
Model when combined form a new Child Participation Model for application in
private law disputes. It highlights the interconnectedness between the theoretical
underpinnings of children’s participation and identifies the seven essential
components required in all child participation models and how to ensure
children’s participation is effective, meaningful, provides information that can be
relied upon by decision-makers and compliance with Article 12 of the UNCRC is
ensured. The case scenario from Chapter one was revisited and when the child
participation model was applied to the same scenario the difference the model will
make in practice was highlighted. While the model is primarily centred on private
law disputes it does have applicability to all children in all domains of their lives.
The next chapter concludes with a discussion of my research findings in the
context of the New Zealand family justice system, current research and theoretical
issues.

The
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recommendations made.
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Chapter Nine
Discussion, Recommendations and Conclusion

1.

Introduction

The focus of this thesis is children’s participation in private law disputes in the
context of the New Zealand family justice system. It has examined what is meant
by participation and the reality of how and why children should participate in
post-separation private law proceedings regarding their future care and contact.
Article 12 of the UNCRC is the cornerstone of children’s participation rights, yet the
manner in which it has been interpreted, promoted, and implemented has
decontextualized its principles and inadvertently reinforced many of the barriers
to children’s participation rights being realised. Article 12 does provide a clear
legal mandate for every child, no matter their age, to participate in proceedings
that affect them. It is an inherent right; not a right to be gifted by adults. The UN
Committee has provided significant guidance to States Parties in the development
of participation processes.1483 Yet, internationally there is no consensus on when
and how children should participate and wide diversity in the legislative
provisions and approach of professionals to ascertaining children’s views when
children are subjects of private law disputes.
In the New Zealand family justice system children can participate either directly or
via a representative both in-court and out-of-court. Further, the in-court system
provides a statutory requirement to ensure the child is given a reasonable
opportunity to express their views and for those views to be taken into
account.1484 The mechanism to enable children’s indirect participation is lawyer
for the child and direct participation is via the judicial interview. Despite these
opportunities for children to participate, adult control of children’s participation is
evident in all family law policy. Children’s participation in FDR mediation requires
See generally UN Committee on the Rights of the Child (CRC), General Comment No. 12: The
Right of the Child to be Heard, above n 8; and Gerison Lansdown, above n 1098.
1484 Care of Children Act 2004, s 6.
1483
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parental consent, the appointment of lawyer for the child is discretionary, as is
access to the judicial interview.1485 In effect, there is no inherent right of the child
to participate under the FDR Act or the COCA.
Compounding the complexities are inconsistencies and lack of clarity in the
approach to children’s participation rights in family law policy. My research shows
a lack of thematic structure in approach to both the provision of participation
rights in family law policy and development of participation processes.
This chapter firstly discusses the right, and inherent need for children, to
participate in private law disputes and the balance between the right of the child to
be protected from harm and the right to participate provided by the UNCRC. It
highlights the identified barriers to children’s participation in both policy and
practice and then considers how the interpretation and application of Article 12
has inadvertently reinforced opposition to those rights and prevented them from
being realised. My new Thought Model illustrates the conceptual support for
children’s participation beyond Rights Theory. The Thought Model builds on
Article 12 and presents a new approach to child participation. It is designed to
assist professionals and parents in understanding why children should participate
in private law disputes in the family justice system.
I also discuss my new Seven Essential Steps Model. It identifies the essential
elements required to ensure Article 12 is implemented as intended and child
participation is meaningful. It is informed by the conceptual underpinnings
detailed in the thought model. Any future child participation model must
encapsulate all seven steps from the model in order for children’s participation to
be genuine and effective and to ensure children’s views can be relied upon by the
decision-maker.
In Chapter eight the Thought Model and the Seven Essential Steps Model were
combined resulting in the development of the new Child Participation Model,

1485

See chapter three, pages (60-61) and 90.
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illustrated in Figure 9. It encapsulates the key findings that have emerged from my
research, including international research evidence on child participation and the
theoretical framework based on Childhood Studies, Sociocultural Theory and a
Rights-Based approach.
In this chapter the Child Participation Model is used to evaluate the existing child
participation practices in private law disputes in the New Zealand family justice
system and to inform the development of new child participation processes. I
identify five categories of children, evident in my research, whose particular needs
and circumstances are not adequately accounted for by the existing participation
mechanisms available for children.
The chapter concludes with practical and legal recommendations to aid
consistency, clarity and respect for children’s participation rights in private law
disputes. The child’s right to participate needs to be clearly stated in law, new
options for participation made available to children and a new approach adopted
for how we think about and implement, children’s participation rights in the New
Zealand family justice system and worldwide.
2.

Discussion

Tracing the legal status of the child from Roman Times to the present day, the
status of children has clearly advanced significantly over time.1486 Children, once
viewed as property or possessions of their fathers, and then their parents, gained
status at a global level in the early 20th century, with the introduction of the first
instrument to decree children’s rights.1487 This gave children the status of ‘rights
holders’ for the first time. However, it was the pervasive view of the child being in
need of protection that dominated the rights discourse until late in the 20th
century.1488

See chapter two.
See chapters two and five; and the Geneva Declaration 1924.
1488 See chapter two and five, the Geneva Declaration 1924 being the first international human
rights instrument for children, encompassed provision and protectionary rights for the child only.
1486
1487
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The increasing acceptance of new views of childhood,1489 recognition of children as
social actors and citizens together with concerns about children’s relative
powerlessness led to further developments in the field of children’s rights and the
introduction of the UNCRC.1490
What the UNCRC achieved on ratification was, integration of the two premises of
protection and participation. It acknowledged the right of the child to
participate1491 whilst recognising the child as dependent and vulnerable, in need of
special entitlements and support as their capacity evolves and they are prepared
for becoming fully autonomous citizens.1492 The rights rhetoric and framework
provided by the UNCRC added power to a legal and moral argument for children’s
participation.1493
This research has established the right to participate is the right of every child,
capable of expressing a view, to express their views freely. ‘Views’ encompasses
the child’s thoughts, opinions, beliefs, preferences, understandings and wishes and
may be expressed verbally or non-verbally.
The right is voluntary in nature. Children must be encouraged and enabled to
participate but are not required to share their views.1494 It is a substantive and
procedural right, a right to actively be involved, and a means to influence the
decision-making process and outcomes.1495
Participation is an active process, not a one-off event. It should involve an
educative component to enable the child to form a view and an environment that
allows the views to be expressed so the child may actively contribute in decision

See chapter seven, pages 214-243.
See chapter seven.
1491 The United Nations Convention of the Rights of the Child, above n 277, art 12
1492 The United Nations Convention of the Rights of the Child, above n 277, art 5.
1493 See chapter two.
1494 UN Committee on the Rights of the Child (CRC), General Comment No. 12: The right of the child
to be heard, above n 8, at 7; and Gerison Lansdown, above n 1098, at 10.
1495 UN Committee on the Rights of the Child (CRC), General Comment No. 12: The right of the child
to be heard, above n 8, at 8; and Gerison Lansdown, above n 1098, at 10.
1489
1490
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making processes when there is a matter affecting the child. The child’s views
should be taken seriously, and weight given to the views in accordance with the
child’s age and maturity.
Participation should include feedback to the child of the outcome including how
their views were taken into consideration and the weight attached to them. To
ensure accountability, there must be provision for redress if the child’s rights are
violated or views disregarded.
Enshrined in Article 12 is a right to participate either directly or through a
representative and the UN intends the child should elect the manner in which they
wish to participate, subject to procedural rules of the State Party.1496 Thus
participation options must be available to the child. It has been established, the
right of the child to participate, is applicable to private law disputes both in the
out-of-court and in-court systems in the New Zealand family justice system.1497

3.

The Policy Approach to Children’s Participation in the New Zealand Family
Justice System

The approach to children’s participation in the family justice system has been
inconsistent. Support for children’s participation has been shown as waxing and
waning since the start of the 20th century to today.1498 At times significant in fact
world leading policy and practice initiatives promoting children’s participation
have been enacted.1499 At other times, the child’s right to participate has been

1496 UN Committee on the Rights of the Child (CRC), General Comment No. 12: The right of the child
to be heard, above n 8, at 9; and Gerison Lansdown, above n 701, at 24.
1497 UN Committee on the Rights of the Child (CRC), General Comment No. 12: The right of the child
to be heard, above n 8, at 9.
1498 See chapters three and four this thesis.
1499 See chapter two generally; and practice of the judicial interview survived the introduction of
child custody laws in New Zealand in 1926; and chapter four of this thesis at pages 101-102 the
Adoption Act 1895 introduced child consent requirement for children over the age of 12 years; see
chapter three of this thesis at pages 60-61, the Guardianship Act 1968 s 23(2) introduced the
requirement to listen to child’s views; and see chapter four this theses at pages 108-110 and the
introduction of FGC’s.
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entirely excluded from legislation and existing participation opportunities
weakened.1500
The reason why provision for children’s participation is included in some laws but
not in others is unclear. However, weaving its way through this thesis is the theme
of fiscal concern associated with allocation of resources to enable participation.1501
Regardless of the reason, the result is significant fragmentation in the policy
approach to children’s participation, across the New Zealand family justice
system.1502
In relation to private law disputes there has been significant advancement then
apparent retreat in the approach to recognising and upholding children’s
participation rights. Barriers to participation are apparent in both policy and
practice.
A.

Embedding UNCRC in Policy

One proposal that emerged from the research, as a means to advance children’s
participation rights, was the embedding of the UNCRC into legislation.1503
Whilst the Oranga Tamariki Act 1989 has forged the path in New Zealand with
incorporation of the UNCRC into legislation this year, it is also a shining example of
our inconsistent and continued fettered approach to children’s participation rights.
Formally embedding the UNCRC and espousing to uphold children’s rights under
the Convention1504 whilst retaining provision for discretion to exclude children

See chapter three of this thesis at pages 91-93 and the FDR Act 2013, when it came into force in
2014, it excluded any reference to children’s right to express their views and for those views to be
taken into account; and see the Adoption Act 1955, the requirement for obtaining the adoptee
child’s consent was removed.
1501 See chapters three and four this thesis.
1502 See chapters three and four this thesis.
1503 See chapter four this thesis page 120-122.
1504 Oranga Tamariki Act 1989, s 5(1)(b)(i).
1500
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from participation, within the same legislation, fails to acknowledge the inherent
right of the child to participate.1505
Incorporation of the UNCRC into family law policy can advance children’s
participation if policy goes further than simply aligning with the international
framework of the UNCRC. It must include active language requiring the principles
of the Convention to be respected and upheld. This assures children of redress if
their rights have been violated. Failure to have regard to the principles of the
UNCRC would render a decision vulnerable to appeal. However, this must be done
in conjunction with withdrawing constraints to Article 12 in same.
B.

Embedding the Right to Participate

The research has highlighted the critical importance of embedding the right to
participate in legislation in conjunction with access to participation mechanisms,
to ensure the effective realisation of children’s participation rights.
The FDR Act in failing to provide for children’s participation resulted firstly in
widely accepted exclusion of children from participation and then in the
development of child participatory practices in an ad hoc manner with no
consensus amongst FDR suppliers on purpose or process.1506
Whilst s 6 of the COCA is Article 12 compliant in a legal and literal sense the right
to participate is restricted through the discretionary nature of the appointment of
lawyer for the child.1507 Child inclusive processes have been introduced in FDR, but
it is the adult participants who determine if the child can exercise their Article 12
rights.

See chapter four this thesis, while the Oranga Tamariki Act 1989 has incorporated the UNCRC
into the principles of the Act see s 5(i)(b)(i) and confirms that in particular the rights of the child
set out in the UNCRC must be respected and upheld the legislation has retained clause 11(2)(a)
which provides the Judge, person responsible for convening the FGC, person directed to prepare or
review the plan or for any other processes the person responsible for making the decision or taking
action may determine the child’s participation is inappropriate.
1506 La-Verne King et al., above n 7, at 34.
1507 See Care of Children Act, s 7; and see chapter three pages 81-82.
1505
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In order to ensure Article 12 compliance, the right of the child to participate must
be established in all legislation governing private law disputes. To do otherwise is
to undermine New Zealand’s undertakings as to implementation of the Convention.
C.

Mandatory Provision of Mechanisms to Enable Participation

This thesis has established the intention behind the UNCRC, and Article 12 is for
States Parties to ensure mechanisms are provided to support and enable children’s
participation in decision making processes.1508 Presently in the New Zealand
family justice system, those mechanisms are discretionary and as a result
children’s participation restrained.1509
By legislating for children to be given the opportunity to express their views and
for those views to be taken into account and at the same time controlling access to
the means to enable participation, demonstrates a lack of respect for children’s
rights, their agency, and confirms prevailing attitudes remain, that adults know
what is best for children.
Mechanisms to facilitate children’s participation, must be available for every child
wishing to participate. This is equally applicable to children who are the subject of
or party to COCA proceedings and FDR mediation.
D.

A Child Centred Approach to Section 7 of COCA

If a child centred and rights lens was applied to the interpretation of the
appointment provision of lawyer for the child,1510 a valid argument could be made
for appointment in every case before the court for every child. Appointment
requires two key elements to be met: concern for the safety or wellbeing of the
child and consideration that appointment is necessary.1511

See chapter seven this thesis pages 212-235.
See chapter three.
1510 Care of Children Act 2004, s7.
1511 See chapter three, page 81; and the Care of Children Act 2004, s 7(a) and (b).
1508
1509

319

The research literature has established that excluding children from decisionmaking processes can cause them increased anxiety, creates a sense of frustration
and isolation, and has negative effects on emotional wellbeing.1512
Therefore, if lawyer for the child is not appointed the child’s wellbeing may be
detrimentally affected. Appointment must be considered a necessity to both
honour the child’s rights and avoid the negative outcomes associated with
exclusion from proceedings.1513
Presently even if both elements of s 7 of the COCA are met, discretion to appoint
remains with the court.1514 This confirms the entrenched paternalistic attitude
held towards children and their participation and exemplifies how policy acts as a
barrier to realisation of children’s rights. Removal of all statutory reservations to
children’s participation is required.

E.

Constraint on Child Participation on the Grounds of ‘Best Interests of the Child’

In COCA proceedings, when lawyer for the child is appointed, the child’s
participation remains subject to further adult gatekeeping. 1515 The best practice
guidelines for lawyer for the child, provides a discretion to not elicit the child’s
views if the lawyer considers participation is not appropriate.1516 The brief for the
role also undermines children’s participation by reconfirming this discretion.1517
This constraint is evident in other family law policy.1518

See chapter six, page 187; Carol Smart et al., above n 13, at 167; Anne B Smith and Megan M
Gollop, above n 937, at 23; and Anne Graham and Robyn Fitzgerald, above n 14, at 55.
1513 Carol Smart et al., above n 13, at 167; Anne B Smith and Megan M Gollop, above n 937, at 27 and
30;; and Anne Graham and Robyn Fitzgerald, above n 14, at 55.
1514 See the Care of Children Act 2004, s 7 which provides the court may appoint a lawyer to
represent a child in proceedings, emphasis is my own.
1515 Family Courts Act 1980, s 9B(2); and see chapter three of this thesis, pages 83-84.
1516 See Family Law Section New Zealand Law Society, “Lawyer for the Child - Best Practice
Guidelines”, above n 6, clause 6.3.
1517 See generally, Ministry of Justice “Brief for the Lawyer for the Child” undated.
1518 Oranga Tamariki Act 1989, s 11(2)(a).
1512
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The reason for the inclusion of such further caveats on children’s participation in
family law policy is unknown. No explanations were identified in this research as
to why caveats such as those found in the Oranga Tamariki Act 1989, s 11(2)(a),
and the Care of Children Act 2004, s 7,

have been included in policy. One

suggestion from my colleagues is concern for risk of harm to the child from their
participation but this cannot be confirmed from the research and can only be a
matter of conjecture at this time. What is known, is that providing such constraints
allows for adult judgment of what is in a child’s best interests and demonstrates a
breach of obligation to respect and uphold all children’s rights under the
Convention.
It further highlights the need for greater understanding of the Convention by
policy makers.1519 There is no intended hierarchy of rights in the UNCRC1520 and
the right to participate should not be compromised by a negative interpretation of
best interests of the child. What is in the child’s best interests is experiencing full
enjoyment of all of their human rights.
F.

Inability to Realise the Right to Participate

The result of the current policy approach is many children are unable to realise
their participation rights in private law disputes.1521 The exact number of children
excluded from participation in private law disputes in New Zealand, is
undocumented and as a result unknown. No statistics are held by the Ministry of
Justice regarding the number of children who are appointed separate legal
representation or on the number of children involved in FDR. The MOJ does record
the total number of lawyer for the child appointments per year but the only
corresponding information reports on the total COCA applications filed in the
Family Court, given one family dispute may involve multiple applications it is
therefore

not

possible

to

know

the

actual

number

of

children

The reason provided for the amendment to s 7 of the Care of Children Act 2004 was to ensure
lawyer for the child was appointed to “appropriate cases”, see La-Verne King et al., above n 7, at 86.
1520 UN Committee on the Rights of the Child (CRC), General Comment No. 12: The right of the child
to be heard, above n 8, at 2.
1521 Care of Children Act 2004, s 6 and see generally the FDR Act 2014.
1519
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included/excluded.Not only is this exclusion a breach of children’s rights but,
research has established it can have negative effects for children.1522
This demonstrates a gap between the research, policy and the first essential step of
children’s participation, purpose, as prescribed by my child development model
introduced in Chapter six of this thesis.1523 The child’s rights are not realised when
excluded from expressing their views in private law disputes. There is also no
opportunity to improve the child’s wellbeing or support the child.
G.

Further Policy and Systemic Barriers to Children’s Participation

The family justice system is a legal system with complex procedures and
processes. For example, the child’s right to appeal is only possible if leave of the
High Court is sought.1524 Preparing and filing an application for leave and/or
appeal requires considerable legal knowledge and skill. The issue of access to
justice and the associated fiscal implications for children have to be considered
when developing participation pathways.
Consideration must be given to the support children need when they become, or
want to become, party to proceedings under the COCA. Presently, there is
inadequate provision of information for these children and no mandatory
mechanism to assist them in their participation.1525
With the introduction of cost contribution orders,1526 further barriers to children’s
participation were created. If a child files proceeding,1527 they become exposed to
a cost contribution order for fees of lawyer for the child and the specialist report
writer, if appointed.

1522 Anne B Smith and Megan M Gollop, above n 937, at 27 and 30; Carol Smart et al., above n 11, at
165; and Anne Graham and Robyn Fitzgerald, above n 14 , at 55.
1523 See chapter eight, page 297.
1524 Care of Children Act 2004, s 143(2).
1525 Care of Children Act 2004, s 7.
1526 See chapter three, page 88.
1527 Pursuant to ss 46, 56, and 143 of the Care of Children Act 2004.
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In the FDR process, if consent is provided for the child to participate, one factor
impacting the effectiveness of the participation itself is restrictions on time due to
the funding model.1528 Providing for the participation process to be completed
within two hours 1529 exemplifies a tokenistic approach to implementing
participation processes has been adopted.
Māori make up around 15 percent of New Zealand’s population and have specific
rights under te Tiriti o Waitangi, a critical foundation for ensuring Māori rights are
upheld in law.1530 In 1988 the Department of Social Welfare published the report
Puao-te-Ata-Tu which called for direct Māori involvement in the development of
policy, planning and service delivery and implementation of Māori practices and
values.1531 Yet, the New Zealand family justice system has been identified as
monocultural and many services operating within the system, including child
participation processes, fail to align with tikanga Māori or Māori views of
whānau. 1532 This highlights significant systemic barriers to realisation of
participation rights for Māori tamariki within the family justice system.
The Independent Panel Report recommended amendment to the COCA 2004 to
include a commitment to te Tiriti o Waitangi, cultural training for the judiciary,
and development, resourcing and implementation of a strategic framework to
improve family justice services for Māori.1533 It was further recommended that
there be a presumption of appointment of a Māori lawyer for the child for tamariki
Māori. However, this will not address the systemic barriers in participation
processes that are extant.

Each FDR matter is allocated 12 hours per annum of mediation services as a maximum amount.
The FDR Supplier models all do vary in the amount of time allocated to VOC however,
Presbyterian Support allocates no more than 2 hours and with some other suppliers if PFM is used
by both parties (2 hours)and standard mediation takes 2 hours in pre mediation meetings and 5
hours for a mediation that leaves 3 hours for VOC. The mediator therefore has to be willing to
forego their mediation hours for VOC role to be effectively completed.
1530 Joanne Baxter “ Māori Perspectives” in Alison Douglass, Greg Young and John McMillan (eds)
Assessment of Mental Capacity, A New Zealand Guide for Doctors and Lawyers (YourBooks,
Wellington, 2020) 153 at 153.
1531 See Chapter four this thesis, pages 105-106.
1532 La-Verne King et al., above n 7, at 37-38.
1533 At 38.
1528
1529
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The new child participation model specifically requires the cultural context within
which the individual child is found to be taken into consideration when
establishing the purpose for the participation and also when designing and
implementing the process of participation itself. In order for services to work for
Māori they need to be cognisant of tikanga Māori and to embrace Māori leadership.
As developed the new Child Participation Model can be picked up and applied by
Māori for Māori and a new Māori model of child participation could be developed
for use in private law disputes and in FGCs. Practitioners need to develop and
strengthen their relevant knowledge, skills and competencies in understanding
Māori tikanga, values and beliefs in order to help achieve best outcomes for Māori
tamariki seeking to realise their participation rights.
4.

Benefits of Children’s Participation

The research has established the majority of children want to participate and
benefit from their participation.1534 Participation can provide clear benefits for
both children and adults.1535 Benefits are less evident in cases where there is very
high conflict and/or mental health issues present in adults.1536 However, children
in these situations often have a greater desire to participate than children in lower
conflict cases.1537
Participation results in intrinsic benefits for children, they feel appreciated and
valued when consulted and listened to.1538 It can also help children adjust to post
separation life.1539 In mediation, it can improve parent child relationships, reduce
conflict and result in more sustainable parenting agreements.1540
Participation also prepares children for citizenship, empowers them and promotes
their agency. It is unrealistic to expect children to enter adulthood without
1534 See

chapter six, pages 183-190.
chapter three, pages 255-256.
1536 Jennifer McIntosh et al., above n 970, at 120.
1537 Patrick Parkinson and Judy Cashmore, above n 13 , at 89.
1538 See chapter six, pages 186-187.
1539 Anne B Smith and Megan M Gollop, above n 937, at 23.
1540 Jennifer E McIntosh et al., above n 970, at 105; and see chapter six pages 187-190.
1535 See
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decision making experience. Participation prepares children for this and educates
them on how their rights have to accommodate the rights of others.
5.

Attitudes Towards Children and the Interpretation of Children’s Participation

In addition to the identified policy barriers, this thesis identified two further
themes that influence participation processes and can result in participation not
being effective or children’s participation rights not being realised.1541
Firstly, the entrenched attitudes towards children held by parents and
professionals, including the belief children lack capacity to participate
meaningfully and concern participation will cause harm to the child.1542 Secondly,
the misinterpretation of Article 12, its strict literal and legalistic application and
promotion without context of the surrounding articles. Woven into this is the
inherent use of rights language in the promotion of Article 12.
Children’s participation in private law disputes is a deeply entrenched practice,
evident in case law, dating back to the 17th century.1543 Yet for as long as it has
been recorded as a custom, so too has there been a concern expressed for the
practice. In 1857 the case law notes concerns were raised over the principle of
listening to children.1544 It was considered inconsistent with parental authority,
which was viewed as essential for the survival of mankind.1545
The early 20th century witnessed a shift away from the traditional views of
parental rights to custody of the child and towards a legal emphasis on the child’s
welfare and best interests.1546 In 1926 New Zealand child custody legislation
confirmed the child’s welfare to be of paramount consideration.1547

See chapter six, pages 200-206.
See chapter six, pages 200-206.
1543 See chapter two, pages 20-27.
1544 See chapter two, page 33.
1545 The Queen v Clarke [1857] 119ER 1217 (QB), above n 144, at 195; and Susan Kilbourne, above n
1064, at 244.
1546 See chapter two.
1547 See chapter three page 56.
1541
1542
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Despite this, 93 years later, in practice within the family justice system itself, rights
language still dominates parental discourse when it comes to discussing the care of
children.1548 This focus on parental rights, acts as an additional barrier towards
children’s participation.1549
The more recent views of childhood as socially constructed and children, as social
agents who could effect change, together with recognition of children as rights
holders gained currency with some family law policy makers, professionals, and
parents later in the 20th century.1550 However, this thesis has established it is not a
view universally held today.
Evident is a lack of respect for children as citizens and active members of society,
capable of and entitled to participate as a right.1551 Such attitudes towards children
are; deeply entrenched,1552 evident amongst those who influence policy and in
policy itself1553 as well as in the attitudes of parents and professionals working
with children.1554
Many adults perceive children’s participation as burdensome and exposing them
to risk of harm.1555 Many consider children lack sufficient competence, knowledge,
and judgement to participate meaningfully. Further the pervasive attitude remains,
that adults know what is best for and should therefore make decisions for
children.1556

1548See generally La-Verne King et al., above n 7, the Independent Panel identified the family justice
system focuses on individual rights of the parties.
1549 See chapter six, pages 203-206.
1550 See chapter two.
1551 See generally the FDR Act 2014; Care of Children Act 2004, s 7 and the discretionary nature of
appointment of lawyer for the child; and chapter six pages 205-207.
1552 See chapter two, page 33.
1553 See chapters three and four generally.
1554 See The FDR Act 2014, introduced and was silent on children’ participation; see chapter six
page 205, when National MP Judith Collins was quoted as stating in parliament that parents do own
their children; and La-Verne King et al., above n 7, at 33, the report notes a failure of the lawyer for
the child to meet the child clients and deeply held beliefs children cannot participate meaningfully.
1555 See chapter six.
1556 See chapter six; Family Courts Act s 9B(2); and Oranga Tamariki Act 1989, s 11(2)(a).
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Despite concerns child participation is a threat to parental authority, this thesis
demonstrates the UNCRC recognises the fundamental role of family and extends
considerable deference to the rights of parents in directing and guiding the child’s
upbringing.1557 It requires States Parties to respect the rights, responsibilities and
duties of parents alongside children’s rights and responsibilities.1558
However, it also shows parental power is not unfettered; parents are to provide
guidance and direction to their children in a manner consistent with the evolving
capacity of the child.1559
One suggestion arising from the research is the proposed embedding of a legal
provision requiring parents to consult with their children when fulfilling their
parental responsibility under the COCA or FDR Act.1560 This would arguably
reinforce the principles of the UNCRC and the parental responsibility to uphold
children’s rights.
This is an intriguing suggestion, as enforceability of such a provision is highly
questionable. It may expose children to risk of harm from parents who may
selectively ignore, manipulate, coach or intimidate a child in an attempt to
influence their views. Further its ability to drive a change in behaviour and shift
attitudes is doubtful, evidenced by the lack in change of attitudes since the welfare
of the child principle was introduced as a paramount consideration.
The research confirms that Article 12 has been heavily promoted since ratification
of the Convention.1561 However, it is the manner in which Article 12 has been
promoted and interpreted and the subsequent focus on the Rights Theory and

The United Nations Convention of the Rights of the Child, above n 277, preamble.
See chapter seven, page 224-227; and The United Nations Convention of the Rights of the Child,
above n 277, art 5.
1559 The United Nations Convention of the Rights of the Child, above n 277, art 5.
1560 See chapter three, page 79.
1561 Didier Reynaert et al., above n 1061, at 158.
1557
1558
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rights language in the discourse of children’s participation, that has inadvertently
acted to reinforce many of the oppositions to child participation.1562
Article 12 must be interpreted within the context of the surrounding articles and
the general principles of the Convention. Failure to do so has resulted in the article
becoming decontextualized.
Apparent is a lack of understanding of the intended scope of Article 12.1563 The
Convention does not advocate autonomous decision making for children and is no
threat to parental authority.
In order to make progress and improve the realisation of children’s participation
rights, an approach that encourages a new way of thinking about child
participation and a new course of action in the implementation of Article 12 is
clearly required.
6.

The Re-conceptualising of Article 12

Since ratification of the UNCRC, Rights Theory has provided the foundational core
for

children’s

participation.

1564

Rights

Theory

is

underpinned

by

the

commonalities evident across the disciplines of Childhood Studies and
Sociocultural Theory.1565 These also contribute significantly to our understanding
of children’s participatory processes.
A more integrated nexus between them is required to challenge the opposition to
children’s participation and advance children’s Article 12 rights by informing the
development of participation processes. This approach is represented by my new
thought model introduced in Chapter five, Figure 2.

See chapter six, pages 203-205.
See chapter six.
1564 See chapter seven, pages 212-227.
1565 See chapter seven, pages 227-244.
1562
1563
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A.

Enhancing the Approach to Children’s Participation

With a more integrated nexus, the purpose for children participating is located in a
setting broader than what was previously just about rights realisation. Drawing on
Childhood Studies, Rights Theory and Sociocultural Theory the reason for the child
participating becomes about ascertaining the views of the child specifically as they
relate to the private law dispute affecting them. This in turn highlights the
subsequent needs of the child as they navigate inter-parental conflict.
Alongside this integration, we must ensure the right of the child to participate is
promoted within the context of the surrounding articles and key principles of the
UNCRC.
This approach will challenge existing attitudes and beliefs about children and their
participation in private law disputes.1566 It can inspire professionals working with
children and parents by encouraging positive sentiment for child participation that
can influence interactions with children and inform participation processes. It will
enable professionals to highlight the needs of and provide support for the child,
helping improve the child’s outcomes and well-being as they experience interparental conflict. Finally, it will provide much needed contextual information on
Article 12 that will assist in understanding of the right, and its limitations, together
with the general principles of the UNCRC.
The integrated nexus is the need to take into consideration the social and cultural
context within which the individual child is found. This means recognition of
Tikanga Māori when child participation processes are developed and implemented
in the family justice system.

1566

See chapter seven and chapter six generally.
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B.

An Expanded Purpose for Child Participation

Shifting away from a purely rights focused approach to a wider communicated
purpose for child participation will drive a much-needed change in attitudes
towards children’s participation.
This provides a clear and expanded purpose for children’s participation, informed
by the conceptual framework. I propose the purpose for children’s participation in
private law disputes can be defined as follows: to improve outcomes and better
support children experiencing inter-parental conflict in private law disputes, while
ensuring the child’s views are conveyed in a manner that has the confidence of all
participants so they can be relied upon to assist in determining what is in the
child’s welfare and best interests whilst realising the rights of the child.
7.

Identifying the Essential Steps for Child Participation Processes

The UN Committee has provided States Parties with significant guidance on the
interpretation of Article 12. What it has not provided is a model of child
participation that can be universally applied to ensure UNCRC compliance and
participation that gives effect to Article 12. Many models of child participation
have been developed since the Convention was adopted, but none are singularly
applicable to private law disputes.
This thesis has established seven essential steps are required to be met, in order
for child participation to be effective, meaningful and UNCRC compliant. These
steps are purpose, options, preparation, hearing the child, capacity, feedback and
redress and are represented in my Seven Essential Steps Model introduced in
Chapter eight, Figure 8.
When integrated with the Thought Model introduced in Chapter seven, Figure 2, a
new model of child participation emerges that illustrates: a greater
interconnectedness between the theoretical underpinnings of child participation,
how the theoretical framework can better support children’s participation rights,
the seven essential steps required for children’s participation to be genuine,
effective and meaningful and the re-conceptualisation of the paradigm around
330

Article 12. The result is the new Child Participation Model introduced in Chapter
eight, Figure 9.
The model itself is the first of its kind to apply to children’s participation in private
law disputes. It is intended that the model can help evaluate existing, and inform
the development of new, child participation processes in the New Zealand family
justice system in the context of private law disputes.
It is equally applicable to all children, regardless of their age, in all areas of
practice, globally, as it identifies how a child can make a decision to participate,
form their views, actively participate and how adults should respond to them.
Accordingly, the Child Participation Model can be immediately applied in the wider
context of the New Zealand family justice system, beyond the COCA. The model
can be used to evaluate participation processes developed under the Oranga
Tamarki Act, in particular in the context of the FGC, and inform professionals
supporting children’s participation of best practice.
This thesis has defined a new and expanded purpose for child participation in
private law disputes. This defines step one, of the seven essential steps, of the new
Child Participation Model. Evaluating the existing child participation processes in
the New Zealand family justice system, available in FDR and COCA proceedings,
against the model has highlighted significant gaps between Article 12, as it is
intended to be interpreted and applied, in policy and practice.
8.

The Process Approach to Children’s Participation in FDR

There are established processes of child inclusive participation in operation
internationally that demonstrate both positive benefits for children and
parents.1567 Notably, two of the processes of child participation examined which
found significant benefits for children and adults, both contained a therapeutic

1567

See chapter six, pages 187-191.
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element in the child inclusion process. 1568 Incorporation of this therapeutic
element must be considered in development of the role of the child consultant.
In New Zealand, all three FDR suppliers have developed and introduced their own
unique child inclusive processes. 1569 None of the suppliers follow the
internationally demonstrated models, rather all have taken certain elements and
recreated their own child inclusive processes.1570 There is no cohesion in the
approach to the process of child participation in FDR across suppliers.
The role of the child consultant varies by supplier as do the: available hours for the
role, the number of times the child will be met, the feedback process, and the level
of confidentiality ascribed to the child’s views.1571
The fractured approach to development and implementation of child participation
processes in New Zealand FDR, needs to be rectified.
For some suppliers, the process of child participation is in practice without
documented guidelines. Assessment of compliance with the new child
participation model cannot therefore be undertaken. The remaining FDR child
inclusion processes fall short of meeting the seven essential steps identified in the
new child participation model. Further, elements in some of the processes have
been identified as placing children at risk of harm.1572
In the out-of-court system children may be involved directly in mediation at the
discretion of the mediator and parents when FDR is conducted via certain

1568 See

chapter six, pages 186-189.
See chapter three, pages 91-96.
1570 See chapter three, pages 91-96.
1571 See chapter three, pages 92-94.
1572 In practice one supplier allows children to directly attend mediation sessions with the adult
participants and, the majority of suppliers treat child participation as a one-off practice with as
little as two hours being provided for the process. Many lawyer for the child act as the Child
Consultants and their lack of skills to advocate for children and lack of training has been identified,
see La-Verne King et al., above n 7, at 86.
1569
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suppliers.1573 This practice meets the Article 12 requirement for the child to be
provided opportunities to participate directly.1574 What is unknown is how child
inclusion is being implemented and how widespread the practice is.
What is known is the process, in order to be safe for the child, requires ongoing
assessment for suitability, and specialized training.1575 Without robust processes
in place and specialized training for mediators, children being included directly in
mediation will be at immediate risk of harm.
Under the current FDR processes of child inclusion, across all suppliers, including
children directly in mediation should cease as the critical elements required to
ensure this process is safe for children are not assured.
9.

The Process Approach to Children’s Indirect Participation in Court

Across jurisdictions, there is no consensus on children’s indirect participation in
private law disputes.1576 The two most common mechanisms used are a report on
the views of the child prepared by a child consultant and appointment of a
separate legal representative for the child.
Presently, there is one mechanism to enable children’s indirect participation in incourt proceedings in New Zealand, lawyer for the child. Fiscal concern has driven
policy amendments resulting in this resource being available only to those
identified by the court as most in need.1577
Globally, the separate legal representative most commonly has a dual function of
eliciting and conveying the child’s views as well as advocating for the child’s best

See chapter three, pages 92-94.
The United Nations Convention of the Rights of the Child, above n 277, art 12(2).
1575 See chapter five, pages 150- 154 and 156-158.
1576 See chapter five generally.
1577 La-Verne King et al., above n 7 , at 86.
1573
1574
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interests.1578 This role has developed as a result of the influence of both Articles 3
and 12 of UNCRC.1579
However, a dual role is contrary to key recommendations on how to implement
Article 12,1580 which advocates two representatives, one for views and one for
best interests.1581 Whilst this approach ensures the child’s views are not lost in a
best interest argument, this is fiscally unattractive and potentially exposes the
child to some of the identified risks of harm for children in legal proceedings.1582
Lawyer for the child advocates for views and best interests of the child, but the
role also contains significant additional tasks.1583 With that comes the heightened
risk that the views of the child will lose priority to other tasks.1584 This is a reality
of the role as it is structured.1585
Further illustrating the dismissive approach to the child’s right to participate, and
attitudes of adults towards children, is the practice of and lack of repercussion for
lawyer for the child breaching their statutory duty to meet the child.1586 This
incurs no penalty or even reprimand in practice. Ending the appointment in such
instances and appointing a new lawyer for the child would send a clear message
acknowledging the importance of upholding the child’s right to participate.
Family Court cases can range from a standard case through to urgent more
complex cases often involving allegations of violence, mental health issues and/or
drug and alcohol abuse. While the child’s views should be sought in each and every
See chapter five, pages 163-167.
See chapter five, pages 163-167 and 180-181.
1580 Gerison Lansdown, above n 1098, at 66.
1581 At 66.
1582 See chapter six, pages 189-191
1583 See chapter three, pages 85-86.
1584 See chapter five, pages 164-167.
1585 La-Verne King et al., above n 7, at 86.
1586 Family Courts Act 1980, s9B(2). In practice I have been involved in two files in the past 12
months where lawyer for the child failed to meet with the child they were appointed to represent,
on one occasion the explanation was the child, aged four years, was too young and in the other the
explanation was they knew what the child would say. No comment on this statutory breach was
made by the Judge.
1578
1579
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case, the need for a best interest advocate cannot be said to be required for each
and every child. Essentially the current ‘one size fits all model’ being appointment
of lawyer for the child with their multifaceted role, is neither suitable nor required.
I suggest consideration of the appointment of the dual role representative as the
key mechanism to enable children’s participation.
If the New Zealand family justice system introduced a new option for indirect child
participation, that was fiscally sensible, the right to participate could be realised by
all children.
The Views of the Child Report developed in Canada, despite their identified
weaknesses,1587 signify the most UNCRC compliant of all reports internationally
and are consistent with the seven steps of my child participation model. For many
children the reports will satisfy their desired need for participation and realise
their participation rights.
This report must be provided by a suitably qualified professional with training in
child development and interviewing children. It could be undertaken by either
social workers, psychologists or lawyer for the child, with specialized training.
In more standard cases a views of the child report would meet many children’s
participation desires and uphold their Article 12 rights. They would provide a
participation option that was effective, fiscally attractive and timely. They can also
provide a triage type service to identify the need for specialist reports and/or
appointment of a best interest advocate as necessary, to further promote the
child’s wellbeing. Suggestions for the adaptation of a Views of the Child Report are
made in the recommendations section of this chapter.

1587 See

chapter six, pages 159-163.

335

The dual role representative could then be reserved for higher conflict cases where
the risk of harm to the child from interparental conflict is far greater and the need
for a strong advocate for the child’s welfare and best interests essential.
This approach would also address the anticipated objections, based on fiscal
concerns, to the proposal every child should be provided with the opportunity to
participate.
Further, advocating for a child’s best interests requires skills in advocacy, but also
education in child development, a requirement that is currently lacking in the
training requirements of lawyer for the child.1588 The result, the current ability to
prepare the child, hear the child, assess their capacity to form and express a view
and provide feedback in a developmentally appropriate manner is compromised.
This directly affects the quality of the information that is elicited and thus its
reliability for the decision-maker.

10.

The Process Approach to Children’s Direct Participation in Court

In the in-court-system, direct participation is provided through the judicial
interview. Globally there is disagreement over the purpose for the judicial
interview as well as its appropriateness, timing, the records to be kept and scope
of confidentiality that should be applied to it.1589 This thesis has highlighted there
is no clear consensus on the purpose of the interview in New Zealand.1590
If an interview is to meet the requirements of Article 12 it has to be more than a
conversation advising the child of procedural matters, making the child feel like
they are part of the decision-making process and/or assuring the child they are
being listened to.1591 It is not designed to be an evaluative or forensic interview

See generally, La-Verne King et al., above n 7.
See chapter six, pages 167-170 and 180-181.
1590 See chapter three, pages 90-91; and chapter four, page 134.
1591 Nicholas Bala et al., above n 868, at 397; and London Family Justice Council, above n 883.
1588
1589
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and the use of the word ‘interview’ and the possible connotations this carries
should be considered.
The meeting has to have the purpose of realising the child’s right to participate in
the decision-making process through provision of information and eliciting of the
child’s views. It must provide the child with an opportunity to express their views
directly and those views expressed in the meeting must be taken into account. By
nature, this means the meeting is then compliant with Article 12. It also means
what is heard is evidence pursuant to law.
The meeting raises due process implications as the child’s views become evidence
heard by the decision-maker but not the parties to proceedings. It is also evidence
relied upon by the decision-maker as the views must be taken into account in the
decision and are to be a significant factor, if Article 12 compliance occurs.1592
A lack of confidentiality will prevent children speaking freely and candidly and will
affect the quality of the information elicited. Likewise, the presence of the parties
and/or counsel for the parties at a meeting is likely to cause the child stress. There
needs to be a balance struck between protection of the child and participation
rights being fully realised.
By keeping a sealed record of the meeting, in case of an appeal, and providing
parents with a summary only, the concerns about balancing due process for
parents and protecting the child from risk of harm, whilst ensuring a candid
interview, would be addressed.
In contrast complete secrecy risks undermining the value of the child’s views and
the espoused position that children can participate meaningfully, and their
perspectives should be taken into account.

1592 UN Committee on the Rights of the Child (CRC), General Comment No. 12: The right of the child
to be heard, above n 8, at 11.
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The UN Committee discourages introduction of age limits in either policy or
practice acknowledging the right to express views as a child’s competence and
maturity does not necessarily correlate with their age.1593 New Zealand, in turn,
has not introduced age limits in either area.
In contrast, the research uncovered inconsistencies in guidance given to States
Parties on the introduction of age restrictions with more recent advice on the
implementation of Article 12, noting some age limits as a necessity.1594 In
consideration of imposing age limits on children’s participation pathways the
inherent nature of the right must be remembered. Age limits also risk reinforcing
outdated beliefs about children’s capacity being associated with age.
However, common sense must prevail, taking a one-year-old child for a judicial
meeting seems nonsensical and would take up significant judicial resources. In this
scenario the discretion of the lawyer for the child provided by the Best Practice
Guideline makes sense. However, in practice the subjectivity of the lawyer for the
child results in a risk that a judicial meeting for a mature child with high capacity
and strong views is deemed inappropriate due to the attitudes of their legal
representative.
A meeting in judicial chambers may not appeal to all children. This highlights the
importance of the role of adults in supporting children in their participation and
tailoring the process in accordance with the needs of the individual child. The child
must be well prepared prior to the judicial meeting. This preparation should
include provision of information on the meetings purpose, process, and the
participants, the ambit of confidentiality and the audience, who will hear the
child’s views after the meeting. It may involve a familiarisation visit to the
courthouse and consideration of conducting the meeting outside chambers in a
conference or meeting room.

1593 UN

Committee on the Rights of the Child (CRC), General Comment No. 12: The right of the child to
be heard, above n 8, at 6.
1594 Gerison Lansdown, above n 934, at 37.
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Judicial meetings will not harm the child providing they are conducted in an
appropriate manner and the use of any expressed views clearly explained to both
the child and parents. The meeting must ensure it does not place the child in a
position of having to choose between their parents, protect the child from possible
risk of harm as a result of information they may disclose and be conducted in a safe
and supportive manner.1595
The timing of the judicial meeting should also be considered. By providing an
opportunity to directly participate immediately prior to a settlement conference or
a hearing1596 the child has not been given a genuine opportunity to influence the
decision-making process only the outcome. Earlier participation ensures the child
has a genuine opportunity to shape or influence both the process and the outcome
as intended by the UN.1597
The practice of conducting the meeting immediately before a substantive
hearing1598 can inadvertently place the child in a position where they feel
responsible for the decision, imposing on them the burden of decision making. This
is exactly what the majority of children do not want from their participation.1599 It
may also place the child at risk of retribution from a parent, whose position is not
supported by the decision, and considers the child’s views were determinative.
This can be mitigated by consideration of the purpose and process of the meeting
being explained to all parties.
Further, the quality of the judicial decision highlights the importance of reiterating
the child’s views were but one of the factors taken into account in determining
their welfare and best interests.1600 The decision must clearly enounce this as well
as the determination of capacity of the child to form and express their view, the
At 17.
See chapter three, pages 90-91.
1597 UN Committee on the Rights of the Child (CRC), General Comment No. 12: The right of the child
to be heard, above n 270, at 8.
1598 See chapter three, page 90; and see Family Law Section New Zealand Law Society “Lawyer for
the Child - Best Practice Guidelines”, at cl 10.
1599 Patrick Parkinson and Judy Cashmore, above n 13, at 68 and 64-65.
1600 Care of Children Act 2004, s 5.
1595
1596
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capacity accorded to the child when considering what weight was applied to those
views, the weight applied to the views and the other factors taken into account in
the determining the welfare and best interests of the child.
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Recommendations

1.

Requisite Skills and Training for Professionals

Before a child can make a decision to exercise their right to participate, they must
understand their rights and the purpose and scope of their participation.1601 In
order to prepare the child for participation the professional working with the child
must be adequately trained in a number of specialised areas.
This thesis has highlighted that if a meeting with a child is to result in quality
information being elicited, that holds the confidence of the parties and the
decision-maker, adults must have specialised training in interview techniques and
child development.1602 They must also have a comprehensive understanding of not
just Article 12 and the four general principles but all provisions of the UNCRC. The
professional must also understand procedural issues of the system they are
operating within and be able to communicate those to the child in a manner
appropriate to the child’s level of understanding. Only then will the requirements
of step three, preparation, of the child participation model be met.
The research shows there is no requirement for professionals working with
children in the family justice system to have any formal training in child
development, understanding family dynamics or interviewing children.1603 The
Family Law Section guidelines for interview panels for lawyer for child states that
candidates should meet the criteria set out in paragraph 9.9 of the 2015 Practice
Note “Lawyer for the child: Selection Appointment and Other Matters”. Beyond
demonstrating legal skills in the Family Court there is a requirement of an
“understanding of child development and theory” with reference to the applicant
having an understanding of, and an ability to relate to children of all ages, relevant
1601 See chapter seven 220-235; and chapter eith, the new Child Participation Model figure 9, page
297.
1602 See chapter seven; and chapter eight.
1603 See chapter three, pages 96-97.
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training and qualifications, training and attendance at courses relevant to the role.
Despite this, the statutory requirement exists for lawyer for the child to provide
advice to the child at a level appropriate with that child’s level of
understanding.1604 Child consultants in FDR come from a variety of professional
backgrounds. 1605 They can be lawyer for the child, psychologists, therapists or
counsellors.Their appointment is approved without interview or undergoing
additional training in child development and/or interviewing techniques. I am a
voice of child consultant for all three FDR Suppliers. On appointment, one supplier
provided no child inclusion policy or training. The second supplier had a
representative call me and explain how the process may operate. The third has
provided no training but does have a child inclusion policy and held a one-hour
training session in mid-November 2019, the first such session offered. In practice I
have spoken to three voice of child consultants, assigned to cases I was mediating,
who have received no training and worryingly had no understanding of the
purpose of the role.
This lack of training creates a risk that lawyer for the child, child consultants and
members of the judiciary will impose a large degree of their personal subjectivity
in their approach to the child interview. Concern for the lack of training has been
expressed in the recent Independent Panel Report which states lawyer for the
child lack the knowledge and skill to advocate for children. 1606 In order for
essential step 4 of the new Child Participation Model, hearing the child, to be
properly implemented the professionals working with children need to be suitably
qualified to do so. They must also believe in children’s competence to contribute
meaningfully and be prepared to listen to the child.
A strong theme to emerge from this thesis is the need to address, as a matter of
urgency, the training requirements for all professionals working with children in
private law disputes.

1604

Family Court Act 1980, s 9B(d).

1606

La-Verne King et al., above n 7, at 86.
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2.

Assessment of Capacity and Weight Attributed to Views of the Child

The capacity of the child is not something the child has to prove, rather it is
something the professional has to know how to assess.
It has been established that a child’s capacity is to be assessed at two differing
stages of their participation.1607 This process is represented in step five, capacity,
of the Child Participation Model, Figure 9. Firstly, the child’s capacity to form and
express their views, when verbally expressed, must be assessed by the person
interviewing the child.1608 Secondly, the capacity of the child must be assessed
when determining how much weight is to be applied to those views.1609 The latter
being a judicial function in the in-court process.
Again, this requires specialised training in and understanding of children’s
capacity for all professionals working with children in the family justice system.
Without this knowledge a correct determination of the child’s ability to have
formed the views expressed and the due weight to be applied to the views cannot
be made. The reliability of the views can then be challenged, and the
meaningfulness of the participation undermined.
This thesis has found a significant gap in the research surrounding how weight is
attributed to the child’s views by the judiciary.1610 What little research exists
suggests a lack of understanding amongst the judiciary of Childhood Studies,
Sociocultural Theory and the intended ambit of Article 12.1611 It also highlighted a
common failure in the New Zealand family justice system for judicial decisions to
outline the weight attributed to the child’s views.1612 This has been identified as a
factor that could protect children from retribution or reprisal from parents.1613
See chapter eight pages 290-293
See chapter seven, pages 290-293.
1609 See chapter seven, pages 290-293.
1610 See chapter six, pages 194-198; and see generally Antoinette Robinson and Mark Henaghan,
above n 1030.
1611 See generally, Antoinette Robinson and Mark Henaghan, above n 1030.
1612 See generally, Antoinette Robinson and Mark Henaghan, above n 1030.
1613 See this chapter five, pages 167-172.
1607
1608
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What is known is that all professionals should exercise caution in placing too much
weight on views from one interview due to the contextualised nature of views.1614
This must be taken into account when developing best practice options under step
two of the new child participation model, as any processes must ensure that
participation is not a one-off event for the child.
In order to meet step six of the new Child Participation Model, feedback, effective
participation processes must also ensure the child is provided feedback once a
decision has been made. This isn’t just feedback on what the decision was but
should include an explanation on the due weight given to the expressed views and
the other determining factors.1615
In the New Zealand family justice system, there is no legislative requirement for
the outcome to be explained to the child in either FDR or COCA matters.1616 In FDR
there is a highly individualised approach to who advises the child of the outcome.
In the in-court system if a lawyer for the child has been appointed to represent a
child who is a subject of proceedings, they are required to take all ‘reasonable
steps’ to explain the effect of the order1617 not the reason for the decision being
made. In yet another example of the inconsistency in approach in policy to
children’s participation rights, this differs when lawyer for the child is appointed
to represent a child who is a party to proceedings. Then they ‘must’ explain the
effects of the order to the child but there is no legislative duty to explain the
outcome.1618 Again, the individualised nature of the practice of lawyer for the child
means no consistency in approach to essential step six, feedback, of the Child
Participation Model, and no certainty of provision or quality of feedback to the
child.1619

See chapter seven pages 236-244; and Rachel Birnbaum et al., above n 890, at 414.
See generally, step six of the new Child Participation Model chapter eight, page 297.
1616 See generally, the Care of Children Act 2004 and the FDR Act 2014.
1617 Care of Children Act 2004, s 55(4).
1618 Care of Children Act 2004, s 55(2).
1619 In practice some lawyer for the child in my area will specifically meet with the child to advise
them of the outcome and others will ask the parents to tell the child of the decision.
1614
1615
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Two factors which can affect provision of feedback in practice are fiscal constraints
and geographical barriers. In some regions of practice, it is not unusual for the
children to be located up to two and a half hours away from the court where the
matter is being heard and children will often not be present on the day a decision
is made. Consideration must be given to innovative and appropriate ways
information can be fed back to the child participants in light of time and budgetary
constraints for lawyer for the child and/or the child consultant. This is addressed
in more detail in the policy recommendations section of this chapter.

3.

Redress

In order for rights to have meaning there must be effective remedies for redress
when rights have been disregarded or violated. This thesis has highlighted a lack of
information on children’s rights available in the family justice system generally
and specifically with regard to formal redress.1620 This lack of information creates
a barrier to children accessing redress processes. The MOJ website provides two
publications for children, a children’s guide to separation and a separate guide for
teenagers. Neither is easily found, and this falls well short of the recommendations
of the Law Commission Report in relation to provision of information for
children.1621 There is no reference to a child’s right to apply for a protection order
or to apply for variation or discharge of a parenting order and no reference on how
to conduct an appeal of a Family Court decision.
Further, there is no provision in the COCA to challenge a decision of the court to
not appoint a lawyer to represent a child and no readily accessible right of redress
for a child excluded from FDR mediation.1622

See chapter four pages 70-71; and see generally, the information on the MOJ website, which
pertained to children, can be found at http://www.justice.govt.nz/family-justice/aboutus/documents/publications/brochure-and-pamphlets/index/#without-court and consists of two
publications, a children’s guide to separation and a teenagers’ guide.
1621 See Law Commission (2003), above n 343, at 39.
1622 Care of Children Act 2004, s 143(3A).
1620
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New Zealand is falling short of its obligations under the UNCRC and must provide
access to independent complaints procedures. Accessibility requires information
about the avenue for redress that is age appropriate together with, legal advice,
advocacy support and support for self-advocacy for children. Without this, the
essential seventh step, redress, of the Child Participation Model is not complied
with and there is no guarantee of accountability when a child’s rights have been
breached.
If we want to be recognised as taking children’s rights seriously as a Nation,
accessibility to formal avenues of redress must be introduced and promoted
immediately.
4.

The Forgotten Five

Despite the available participatory mechanisms for children in private law
disputes in both the out-of-court and in-court systems in New Zealand my research
has identified five categories of children for whom participation is either not a
reality or, when it does occur, is unlikely to be meaningful or effective. The five
categories are: Indigenous children and those of cultural minority, those with
physical and/or intellectual disability, children with alleged corrupted views,
outliers in research and those excluded entirely. For these children the current
options for participation fail to meet their individual needs. Each category is now
discussed in turn.
A.

Indigenous Children and Cultural Minorities

The Convention specifically references indigenous children in recognition of the
significant challenges they face in exercising their rights and identifies the need for
specific measures to be in place to avoid discrimination.1623 The family justice

1623 The United Nations Convention of the Rights of the Child, above n 277, arts 17, 30 and 29; and
see in the preamble to the Convention it records States Parties must take “due account of the
importance and cultural values of each people for the protection and harmonious development of
the child”.
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system is recognised as monocultural and prioritises individual rights of parties in
direct opposition to the focus in Māori culture, on relationships.1624
The participation mechanisms provided in private law disputes under the FDR Act
and the COCA fail to account for the needs of indigenous children or indeed any
cultural minorities.1625 In addition to the family justice system being monocultural
in nature, there is no formalised cultural training for professionals and the
participation process is the same for every child - a one-on-one interview in a
formal setting.
One recommendation made by the Independent Panel, to improve the experience
in the family justice system for tamariki Māori and Whānau, is for Māori lawyer for
the child to be appointed, wherever possible for tamariki Māori.1626 However,
appointing a representative of the same cultural background is not going to ensure
the participation process itself is culturally sensitive, only the interaction with that
representative.
Rather, special measures should be put in place to ensure indigenous children and
those of cultural minorities have access to culturally appropriate participation
processes. This requires consultation with indigenous groups and cultural
minorities together with consideration given to the development of new
participation processes informed by those cultural contexts. Input from indigenous
and minority children should also be sought when considering this. For that
purpose, I will ensure this thesis is brought to the attention of To Hunga Rōia
Māori o Aotearoa, the New Zealand Maori Law Society.
B.

Accommodating the Disabled Child

The UNCRC recognises children with disability shall not be discriminated against
and States Parties must facilitate their active participation.1627 The prevalent
La-Verne King et al., above n 7, at 40.
La-Verne King et al., above n 7, at 24.
1626 La-Verne King et al., above n 7, at 87.
1627 The United Nations Convention of the Rights of the Child, above n 277, arts 2 and 23.
1624
1625
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attitudes of adults towards children, viewing them as incompetent and in need of
protection, 1628 together with the participation process itself can act as an
additional barrier for a disabled child’s participation.
Children’s disabilities affecting their ability to participate may come in many
forms. It could be a learning difficulty, communication impairment and or physical
disability. To ensure the disabled child can participate effectively , the process
must be adapted for that child. This will require additional resources both fiscal
and physical. The disabled child will need to be adequately prepared for
participation, the participation process will need to be adaptive and therefore
flexible and the professional eliciting the child’s views, skilled and trained in
advocating for the disabled child, including assessment of capacity to form and
express their views is required.1629
Despite these needs, the same ‘one size fits all’ participation processes are
available for all children. Gaps in skills of and training for professionals working
with disabled children in the New Zealand family justice system, have been
identified.1630
C.

Children with Corrupted Views

When it is alleged that a child’s views are corrupted, if left unchallenged, the risk is
that the child’s participation will lose its effectiveness.1631 One of the key goals of
interviewing a child is eliciting views that can be relied upon by the decisionmaker to assist them in determining the best interest of the child.
The extent to which the child’s views are their own, must be addressed when
challenged on these grounds.

See chapter six, pages 200-207..
At 3.
1630 La-Verne King et al., above n 7, at 45.
1631 See chapter six, pages 207-211; and chapter nine pages 329-330.
1628
1629
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The use of specialist reports is the most appropriate means available to address
allegations of corrupted views. However, the significant delays associated with
obtaining a specialist report runs contrary to the child’s welfare and best
interests.1632
Section 5 of the COCA 2004 prescribes the principles relating to the child’s welfare
and best interests. However, s 4(2)(a) of the Act provides anyone considering the
welfare and best interest of the child must take into account the principle that
decisions affecting the child should be made and implemented in a time frame that
is appropriate to the child’s sense of time.1633 Due to the procedural complexities
of the justice system, requesting the specialist report creates an argument both for
and against the welfare and best interests of the child.
Further, the evidence of the steady decline in the number of reports obtained since
the reforms of 2014,1634 supports the emergent theme of fiscally driven policy
reform and highlights the negative effects it can have on children, their wellbeing
and rights.
By improving the quality of earlier reports on the child’s views, allegations of
corruption may be combatted in many cases, at an early stage. Consideration must
be given to the format of all views reports to ensure the views are conveyed in a
manner that has the confidence of all participants. Recommendations for a more
structured views report for use by the child consultant and lawyer for the child are
detailed in the specific policy and practice recommendations section of this
chapter.
Obviously, there will be cases where a child’s views remain subject to allegations of
corruption no matter how robust a ‘views report’ may be. In those cases, a

Care of Children Act 2004, s 4.
Care of Children Act, s4(2)(a).
1634 See this thesis chapter three, page 89, Number of service provisions for appointment of a s 133
report writer for the 2012/13 to 2018/19 financial years (obtained under Official Information Act
1982 request to the Official Correspondent, Courts and Tribunals Regional Service Delivery Group,
Ministry of Justice).
1632
1633
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specialist report may still be required, and such cases should be identified as a
priority issue in order for the welfare and best interests of a child to be promoted.
D.

Children with Clear and Strong Preferences

Whilst the research confirms the majority of children value their participation,1635
do not want to choose between their parents1636 or be placed in a position of
decision making,1637 some studies have found contrary results. Some children in
particular circumstances want autonomous choice,1638 some are very dissatisfied
with their participation,1639 and some experience negative outcomes when their
expressed preferences are not reflected in the outcome.1640
Situations where there are accusations of violence between parents, abuse or
neglect are challenging for professionals. Research has established that in these
families children actually want the most say in what happens to them, even
autonomous choice.1641 These children have less faith in their parents’ ability to
place the child’s needs ahead of their own and are less concerned with their
autonomous choice placing them in a difficult position.1642
The findings emphasise the need for professionals to be cognisant of recent
research, trained in identifying and dealing with family violence dynamics and
aware a one size fits all approach to child participation is not going to meet the
needs of every child.

1635 Alan Campbell, above n 937, at 249; Anne B Smith et al., above n 12, at 207; and Tamar Morag et
al., above n 889, at 15.
1636 Patrick Parkinson and Judy Cashmore, above n 13, at 68.
1637 Patrick Parkinson and Judy Cashmore, above n 13, at 68; Anne B Smith et al., above n 12, at 207;
and Carol Smart et al., above n 13, at 102.
1638 Patrick Parkinson and Judy Cashmore, above n 13, at 66.
1639 Tamar Morag et al., above n 889 , at 15.
1640 Karl-Franz Kaltenborn, above n 14, at 483-484.
1641 Patrick Parkinson and Judy Cashmore, above n 13, at 65-66.
1642 At 66.
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Some children express dissatisfaction with their participation when their views
are not followed.1643 Again, this contrasts with the research findings that the
majority of children do not want to be the decision-makers.1644 Conversely,
research suggests that for some children whose preferences are not followed,
when they have expressed strong preferences combined with strong parental
attachment, negative outcomes occur.1645
Whilst it is acknowledged that these latter findings are limited to two individual
studies, together they indicate caution is warranted when children are expressing
clear and strong preferences. Dissatisfaction and negative outcomes when
decisions do not reflect the child’s preferences highlights the importance for
professionals and decision-makers to clearly enounce the fact the child’s views are
one of the many factors to be taken into consideration. It also highlights the need
for professionals to undergo continuing education and understanding of current
research specific to the field they work in.
In summary, these three identified groups from the research support the emerging
theme that there is a requirement for professionals to be able to take into account
the context within which the child is found, the need for different options for
children to participate and triage the child to the most appropriate option for their
participation.
From these results, further research into the long-term outcomes for those
children whose strongly expressed views are not followed, is clearly warranted.
E.

Children Denied Access to Participation Mechanisms

In FDR mediation, without parental consent children are entirely excluded from
participation. There are no figures on the number of children affected by this

Tamar Morag et al., above n 889, at 15; and Karl-Franz Kaltenborn, above n 14, at 483-484.
Bren Neale and Carol Smart, above n 798 at 28; Rachel Birnbaum and Michael Saini, above n
798, at 277; Anne Graham and Robyn Fitzgerald, above n 14, at 55; Alan Campbell, above n 937, at
249; and Rachel Birnbaum et al., above n 890, at 410.
1645 Karl-Franz Kaltenborn, above n 14, at 483-484.
1643
1644
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exclusion. Likewise, the number of children whose parents enter the in-court
system and who are not appointed a lawyer for the child and/or not offered the
opportunity of a judicial interview are unknown.1646 In order for children’s
participation processes to be accountable, an agreed approach to data collection on
participation processes must be enacted.
The research has established that exclusion from participation results in negative
outcomes for children1647 and for this group their human rights have been
breached.1648 Exclusion also results in a missed opportunity to incorporate the
child’s perspective, enlighten parents, shift the focus of the adults onto the child’s
needs,

1649

reduce the inter parental conflict,

1650

improve parent child

relationships,1651 empower the child and improve their wellbeing.1652
5.

Specific Policy and Practice Recommendations

This research has found inconsistencies in the approach to children’s participation
and fragmentation in family law policy in New Zealand. Therefore, the following
specific recommendations are aimed at providing greater clarity, certainty,
confidence, and consistency in child participation in both law and practice.
A.

Allocate Financial Resources for Children’s Participation

Ensuring every child has the opportunity to exercise their right to participate in
private law disputes will take time and money. Children’s participation needs to be

1646 The only statistics available record the total number of applications filed under the COCA and
the total number of lawyer for the child appointments. This results in a gap in data as one party
may file multiple applications i.e. they seek a parenting order and there may be a guardianship
dispute that requires an additional application to be filed, multiple applications may cover one
family unit. The appointment statistics for the lawyer for the child cannot therefore accurately
reflect how many cases or children do and do not get a representative appointed to enable the child
to participate.
1647 Carol Smart et al., above n 13, at 167.; Anne B Smith and Megan M Gollop, above n 937, at 27
and 30; and Anne Graham and Robyn Fitzgerald, above n 14, at 55.
1648 The United Nations Convention of the Rights of the Child, above n 277, art 12.
1649 Jill Goldson, above n 965, at 26.
1650 Jennifer McIntosh et al., above n 970, at 105.
1651 Jill Goldson, above n 965, at 26; and Jennifer McIntosh et al., above n 970, at 105.
1652 Sharon Bessell, above n 12, at 496; Anne B Smith et al., above n 12, at 201; Gary B Melton, above
n 12 at 111; and Robin H Ballard et al., above n 760 , at 271.
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planned and budgeted for at the earliest stage of the policy cycle by the
Government.

Showing

a

budgetary

commitment

to

enabling

children’s

participation will demonstrate a leadership approach to upholding children’s
rights in New Zealand.
B.

Amendments to Policy

As a first step, embed children’s participation rights in both the FDR Act and the
COCA by amending them to include the UNCRC as a guiding principle.
Given the strong evidence supporting the benefits for children from participation
and identified negative effects of exclusion, amend s 5 of the COCA to include, as a
principle relating to the welfare and best interests of the child, consideration of the
child’s views.
Withdraw the restrictive declarations and constraints capable of preventing
realisation of Article 12 rights in all family law policy. Specifically, in relation to
private law disputes, amend s 7 of the COCA and make appointment of a separate
legal representative mandatory for every child when there are concerns for the
safety and wellbeing of the child and other incidences where appointment is
considered necessary.
Amend s 9B of the Family Courts Act 1980 to ensure the role of lawyer for the child
aligns specifically with the additional requirements detailed in s 11(2)(aa)-(f) of
the Oranga Tamariki Act. This will ensure the outcome and manner in which the
child’s views were taken into account is explained to the child. Update the brief of
lawyer for the child and best practice guidelines for lawyer for the child to reflect
the duties of lawyer for the child enshrined in statue. Section 11(2)(a) of the
Oranga Tamariki Act must not be followed as it contains the discretion to exclude
the child from participation and directly contradicts s 5(1)(b)(i) of the Act.
Remove fiscal barriers for children who may be a party to proceedings by making
them exempt from cost contribution orders in COCA proceedings.
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C.

Review and Amend FDR Child Inclusion Policies and Practice

The child inclusion policies and practices of all FDR suppliers should be
immediately reviewed, national guidelines developed, and training provided for all
relevant professionals on the UNCRC, including Article 12 and how to implement it.
The role of the child consultant representing the child’s views must be clearly
defined as must the purpose of the child’s participation.
All attempts should be made to avoid use of the term ‘voice’ in the role title in
order to avoid notions of exclusion of pre-verbal or non-verbal children. It is
suggested the role could be referred to as either the child consultant or views of
the child report writer.
National guidelines for practice of the child consultant must be developed,
informed by the child participation model advanced in this thesis. It is essential
that these guidelines are consistent across suppliers and align with the law.
Increase the current 12-hour model to allow the child consultant role to be
conducted as a process, not a one-off event.1653
Amend the FDR Act to include alignment with each of ss 4, 5, 6 and 7 of the COCA.
This confirms the principles of welfare and best interest of the child as a
paramount consideration, creates a statutory duty to provide the child with an
opportunity to express their views and for any expressed views to be taken into
account and provide mandatory appointment of a representative to enable child
participation in FDR.

In practice 12 hours of mediation services are available to the parties. If both parties undertake
PFM that utilises 2 hours, the mediation can take between 5–6 hours. That leaves a maximum of 5
hours but often as little as 2–3 hours available for the child consultant’s role. Under the Family
Works model the role is allocated a set time, guidelines note the role should take no more than 2
hours. Other suppliers do not prescribe set time limitations for the role.
1653
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The FDR Act should not make provision for direct participation by children, under
the current 12-hour model, in light of the research evidence.
Introduce in the FDR Act provision prescribing the role and duties of the child
consultant once established. The new Child Participation Model can inform the
development of the role and the need for a therapeutic element in the role
considered.
Recommendations for training for the child consultant are canvassed in
recommendation D below.
D.

Judicial Training and New Interview Guidelines

Ensure judicial training covers assessment of capacity, how weight is to be
attributed to views and accounting for the child’s views in the decision through
precise decision writing. Raise judicial awareness of the benefits for children and
parents of children’s participation, accessibility, education on Te Ao Māori and
Tikanga Māori and UNCRC training.
It has been 12 years since Judge Boshier developed the ‘Guidelines for Judicial
Interviews’1654 and, whilst still a useful resource, these should be updated and
extended.
Consideration should be given to the timing of and access to the judicial interview.
Research has highlighted that children should be involved in proceedings from the
earliest possible stage1655 and some children’s desire to speak to the decisionmaker is stronger than others. The current timing of the judicial interview may
inadvertently be placing children at risk of harm.
Embed in legislation, the option for the child to elect direct participation though
the judicial interview.

1654

See generally PF Boshier, above n 436.
Lansdown, above n 1327, at 10.

1655 Gerison
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E.

Training Areas for Lawyer for the child and the FDR Child Consultant

The responsibility to listen to and take seriously what children have to say must be
understood by all professionals involved in judicial and administrative
proceedings.
Training should be provided to all professionals working with children in the
family justice system and should cover an overall introduction to Article 12, the
rights embodied in the article, the surrounding context of the UNCRC in particular
focussing on Articles 5 (evolving capacity), 2 (The right to non-discrimination), 9
(the right to not be separated from ones parents except when in the child’s best
interest and the right to participate in any proceedings where separation has
occurred), 13 and 17 (the right to freedom of expression and access to
information), 23 (the right of the disabled child to actively participate) and 29
(child’s education shall be directed to development of respect for their parents,
cultural identity and language). It should also include the importance of
recognising children as rights holders, the benefits for children and parents of
child participation, the essential elements required in any participation process to
ensure child participation is effective and meaningful.
The second stage of training should address how to interview and listen to
children, understand their evolving capacities and child development, how to
assess the child’s capacity to form and express their views, understand the child’s
right to confidentiality, freedom of expression and access to information. There
should also be a special focus on addressing how to approach and reconcile the
perceived tension between parental rights and children’s rights, this requires an
understanding of Article 12 as it lies within the context of the surrounding Articles
of the UNCRC, in particular Articles 5 and 29.
The third stage is diversity training. Efforts must be made to develop training to
accommodate children with diverse needs to ensure no child is discriminated
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against in accordance with Article 2. Of significant importance are those children
who are disabled, and indigenous children as identified in this thesis.1656
The fourth stage, advocacy must focus on, report writing, provision of feedback to
parents, and the court. The representative meeting the child must understand the
purpose of their role or ‘why’ they are representing the child. Consideration must
be given to a more standardised report template to ensure the quality of
information conveyed can be relied upon and can be used to assist in
determination of the child’s best interests.
My Child Participation Model may be of use in such training events to both help
explain and summarise the many factors acting as barriers to children’s
participation rights being realised. It is intended its use can reinforce for
professionals the importance of children’s participation alongside identifying and
explaining the essential elements required to ensure children’s participation is
meaningful and views are conveyed in a manner that has the confidence of the
recipients.
F.

Development of New Options for Children’s Participation

Consider new options of participation for children with emphasis on the following
areas;
a. Consider the development and introduction of a mandatory Views of the
Child Report for in-court proceedings. This is suggested as a new
participation option to be used where there are not immediate concerns for
the child’s safety and wellbeing. This reporting process could be used in
both FDR and COCA proceedings and consideration should be given to
greater cohesion between the in-court and out-of-court systems to enable
the child consultant (who would meet the child and prepare the report) to
move between both. This would reduce the risk of harm children face from

1656

See chapter three, page 94.
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over exposure to professionals during proceedings.1657 The estimated time
for a report to be conducted, based on an interview with each parent, two
interviews with the child, face to face feedback to the parents and report
writing time, is a minimum of six hours and the estimated cost per report is
$800-$1000.1658
b. Focus on the development and implementation of participation processes
that meet the needs of indigenous children. This must be done in
consultation with Māori and must ensure Te Tiriti o Waitangi is honoured,
the participation rights of tamariki and rangatahi Māori as indigenous
peoples are respected and must recognise the importance of hearing
children’s views in the context of their whānau recognised.
c. Consideration must also be given to development of participation processes
for children of other cultural minorities.
d. In order to better accommodate those with physical and/or intellectual
disabilities, develop specific child participation processes’ that are
accessible for disabled children.
G.

Improve Awareness of the UNCRC and Access to Redress Mechanisms

Of equal importance to training of professionals working with children in this
context is the need to raise awareness of the UNCRC in the general population. We
need to improve access for children to information about their rights but also
provide accessible opportunities to seek redress when children’s rights have been
disregarded or violated. Provision of formal support for children when making a
complaint should also be established.
Adults and children should be taught about children’s rights and responsibilities
under the UNCRC but also about the rights of others and benefits of child

1657
1658

Helen M Milojevich et al., above n 984, at 188-189.
Based on current lawyer for the child remuneration rates.
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participation. My Child Participation Model could assist in development of such
educational programs and would encourage a new way of thinking about child
participation. In turn the deeply entrenched opposition to children’s rights would
be challenged.
This education would result in a greater understanding of children’s evolving
capacity, their desire to participate including the manner in which they want to
participate, the benefits of participation for both children and families and the
important role adults play in supporting children to participate. This approach will
work to negate the fears that participation is burdensome and causes harm to
children.
In support, improved websites and programs in schools focusing on civics, if
supported by agencies such as the Ministry of Education, School Principals/ Board
of Trustees and the Office of the Children’s Commissioner, should be introduced.
H.

Further Research

Undertake further research building on the research of Robinson and Henaghan
1659

to assess how the judiciary is considering children’s views and how s 6 of the

COCA is being interpreted and/or given effect.
Whilst significant research has been undertaken on what children want from
participation little has been done on the effectiveness of children’s participation in
private law disputes in New Zealand. I recommend research on children’s views of
their participation experiences and how children themselves wish to participate in
disputes over their care and contact. This must be conducted in consultation with
children who have experienced participation processes in private law disputes.
This would help inform new participation options for children.

1659

See generally Antoinette Robinson and Mark Henaghan, above n 1030.
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6.

Conclusions

This thesis has examined children’s participation in the context of private law
disputes in the New Zealand family justice system, what participation means for
children in private law disputes, why it occurs, how it is enabled, whether the
existing theoretical framework best supports it and what the required elements
are for children’s participation are. It has examined the genesis of child
participation, benefits of and barriers to participation alongside identifying how
children’s participation can be most effective and promote children’s wellbeing as
they experience inter-parental disputes.
I have argued that children struggle to realise their participation rights in private
law disputes because the inherent right to participate is not supported in family
law policy. When combined with outdated but deeply held beliefs about children
and concern for the financial effect of allocation of resources, the result is that
children’s participation rights in both the in-court and out-of-court contexts
struggle to be realised.
Yet the current key mechanisms enabling children to participate cannot be
allocated to every single case. The system would collapse under the fiscal strain
and resource allocation if every single child was offered either a judicial interview
or appointed a separate legal representative. Likewise, if a specialist report writer
was appointed every time a parent claimed a child’s views had been corrupted the
system would grind to a halt.
I have therefore made a number of specific policy recommendations designed to
bring the right to participate to realization for every child who is the subject of or
party to proceedings in either FDR or COCA matters. In doing so I have been
mindful of the need to make fiscally sensible recommendations but also of the
inherent nature of the child’s right to participate and the need for these rights to be
respected and upheld.
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The result, I have suggested is a new option of participation for children to be
introduced in the form of a views report. When conducted by professionals, with
specialized training, a views report can provide an opportunity for timely and
effective participation for children. Further, it will ensure information elicited and
conveyed can be relied upon and be used to assist in determining what is in the
child’s best interests.
There needs to be a demonstrated commitment from our government to children’s
participation rights being respected and upheld. This can be achieved through
advanced fiscal budgeting rather than the continued approach of allocating
resources to those considered as ‘most in need’ and a commitment to implement
the UNCRC into all family law policy.
I have also reasoned there are deeply entrenched attitudes towards children that
have proven difficult to overcome, that have permeated into policy development
and practice, and how the participation processes themselves have been
implemented. This combined with Article 12 rights being widely misunderstood
due to its promotion, out of context of the surrounding principles of the
Convention, and lack of respect for children as rights holders has resulted in New
Zealand children experiencing breaches of their participation rights in private law
disputes on a daily basis.
In order for children’s participation to be effective, beyond legislative change and
planned budgeting for allocation of resources, there needs to be an immediate
change in the approach to how Article 12 is promoted. A shift away from the focus
on rights and onto the specific need to support and improve the outcomes of the
child who is experiencing inter-parental conflict is required.
In presenting my child participation model it can be utilised in education and
training, so we finally begin to make serious headway against the identified
barriers preventing children’s participation rights from being realised. We are
facing attitudes that have prevailed for centuries and 30 years after the right of the
child to participate was introduced little shift in attitudes is evident. A new
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approach to how we talk about and implement Article 12, grounded in an
integrated conceptual framework, is worthy of consideration.
The findings of my research and identification of the five categories of children
who are either excluded or disadvantaged by our existing participation processes
highlight the need for consideration of new options of participation taking into
account the individual needs of the disabled child and cultural context of
indigenous children and children from cultural minorities.
In presenting my model, judges, lawyers and child consultants can approach the
child meeting with a greater understanding of its purpose. On a global level,
organisations can review their existing participation process using the model as a
checklist and it can also be used when participation processes are being developed.
What the New Zealand family justice system has is ‘good bones’ in the form of its
legislative framework, role of the separate legal representative and the practice of
judicial interview in the in-court system. Similarly, the paradigm shift towards
child inclusive mediation in the out-of-court system is progressive. If the
recommendations made are embraced, I believe we can advance children’s
participation rights and guarantee participation for every child in private law
disputes in the context of the New Zealand family justice system. This provides
New Zealand with an opportunity to once again be world leaders in children’s
participation.
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