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Abstract 
In New Zealand it is widely believed that we have an insufficient marketplace 

surrounding the delivery of broadband technology. This is evidenced by New 

Zealand’s poor ranking in the OECD broadband subscription rates. In New 

Zealand Local Loop Unbundling has been implemented to specifically address 

this problem.  This dissertation is focused around ensuring the regulation 

surrounding the implementation is successful in delivering an enhanced 

telecommunications market.  The first step in the methodology was to identify 

the major issues that contribute to greater broadband penetration. Next 

factors were highlighted that are apparent in the success and failure of 

different Local Loop Unbundling regulatory frameworks from around the world. 

Then a comparison of the Local Loop Unbundling process in Ireland Britain 

and Australia was examined. Finally this dissertation ends with a summary on 

the factors that are required for a successful regulatory framework 

surrounding Local Loop Unbundling in New Zealand.  
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Chapter One 
Introduction, Scope and Background to New Zealand’s situation in 2006 

1.0 Introduction 
The background to the current telecommunications dilemma in New Zealand 

stems from the reforms of the late nineteen eighties when the Government 

decided to privatise the nation’s assets to increase competition by destroying 

the monopolistic Government franchise. The sale of New Zealand’s 

telecommunications created Telecom as a separate corporate entity from the 

old owner New Zealand Post.1 What this effectively did was create a new 

natural monopoly of New Zealand communications that continues to dominate 

the market share in New Zealand to this day.  

 

From the humble beginnings of the Internet in the late eighties to the giant it 

has become, technology has changed the way we live. The delivery of this 

medium is primarily transmitted through the copper line that was originally 

intended for analogue voice signals. The development of the way we 

communicate has meant that no longer is the telephone just used for 

conversations; the once revolutionary device has become that once again, 

albeit for a different reason.  The copper line that runs between the local 

exchanges and the household has taken on the transmission of digital data as 

well as analogue voice traffic. As technology improves and Telecom gradually 

switches to their Next Generation Network (NGN) all traffic will become digital, 

with analogue voice traffic being replaced by Voice over IP (VoIP) by the 

deliverance of Fibre to the Home (FTTH).2   

 

So the fate of the copper loop that was once looked at as an archaic vestigial 

limb has now taken on the effect of a technological spandrel. The Local Loop 

has taken on new importance in the world today and as such it has become 

the focus on how a country should choose to encourage the development of a 

world-class communications network through this last mile.  This dissertation 

will look at the developments and regulation surrounding the Local Loop.  In 
                                                 
1 From Telecom in the about us history section at: 
http://www.telecom.co.nz/content/0,2502,200633-1548,00.html  . 
2 Ministry of Economic Development, Azimuth Consulting, “Assessment of Telecom’s NGN Roll-Out 
April 2006 Public Version”, 2006 
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the current climate of Local Loop Unbundling, a methodology to help New 

Zealand step through the unbundling process in a succinct manner will be 

suggested, with the ultimate goal of trying to enhance the regulatory process.  

 

In New Zealand the issues surrounding Local Loop Unbundling have arisen 

mainly because a supposedly technologically advanced country has not kept 

pace with other countries in the OECD3 in terms of implementing broadband 

communications. Consequently, the Government has been looking at different 

ways of improving the uptake of broadband in New Zealand and initiated 

Local Loop Unbundling and other regulatory measures in May 2006.   

 
1.1 Methodology 
The methodology for this dissertation is based on a three-pronged qualitative 

approach. After researching the background to the current situation, New 

Zealand’s position relative to other countries concerning the quality of our 

telecommunications was analysed. The second area of research focused on 

identifying the most important factors in adoption of broadband from around 

the world. Third, three different case studies were used to identify the major 

factors in the success or failure of each country. The final conclusion is based 

on the factors of success and failure from both the literature and case studies.  
 
1.2 What is Local Loop Unbundling? 
Almost all houses have a phone line connected to their exterior. This line is 

made of copper and delivers an analogue signal from the local exchange 

where the signal is routed into the greater telecommunications network. Local 

Loop Unbundling is the opening of the local exchange where the lines for an 

area of houses congregate. The technology that has made this possible is 

Digital Subscriber Line (DSL). DSL works by splitting the analogue signal that 

is received from the household by the exchange to ensure that the 

communication of both the data and telephone services is achieved over one 

copper line. For example a person can speak on the phone and use the 

internet simultaneously.  DSL can be synchronous (SDSL) or asynchronous 
                                                 
3 Organisation for Economic Cooperation and Development, for country membership information see 
www.oecd.org  
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(ADSL). Asynchronous transfer alludes to the fact that the download and 

upload speeds will be at different rates. Downloading is from the exchange to 

the household, uploading is from the home to the greater network. This 

categorisation of the different kinds of DSL refers to the direction and speed of 

the data in Kilobits4 per second (kbps). The most common setting in New 

Zealand at the moment is ADSL at 128kbps upload and 3.5Mbps download; 

however this will change after October 26th 2006 when Telecom introduces 

unconstrained services5 which will deliver a best effort speed. xDSL is the 

abbreviation for the DSL services whether they are asynchronous or not.      

 

The point in the network from the exchange to the household is known as the 

‘last mile’ of transmission and some people believe it is the bottleneck of the 

current communications dilemma.6 By allowing other competition Internet 

Service Providers (ISP’s or Competition Local Exchange Carriers, CLEC’s) 

access to the exchange you are unbundling the loop.  What can happen then 

is that competitors are free to invest and install their own equipment allowing 

them to take control of the service in the ‘last mile’.  By gaining control of the 

copper line the CLEC’s can then implement faster speeds than what is being 

run by the incumbent. In the current situation Telecom sets the limits on the 

last mile based on their technology; this is one of the major reasons why 

people argue that Local Loop Unbundling will improve speeds for consumers.     

 

The diagrams in the appendices7 show the different types of Local Loop 

Unbundling. In New Zealand full Local Loop Unbundling has been 

implemented, so for the use of this dissertation when Local Loop Unbundling 

is referenced it will be applied to full unbundling, not the shared line or 

unbundled bitstream service (UBS) explained in the appendices that is 

implemented in New Zealand.  The UBS service is currently the regulated 

method for the wholesale product that competition ISP’s resell. Wholesaling 

by Telecom is the term used to describe the process of selling the UBS 

                                                 
4 A bit is how data is transferred, all data is transferred in 8 bit packages called bytes. 
5 Telecom’s new plans can be found at http://xtraplans.co.nz/unleashed/  
6 Organisations such as INTUG, TUANZ, InternetNZ and ISPANZ as outlined in their respective 
positions on Local Loop Unbundling. 
7 See Appendices 
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product to the ISP’s. In simple terms it is the service Telecom provides to 

other companies who wish to resell any line products (such as phone or 

broadband services) where they do not have the available infrastructure to 

deliver the ‘last mile’. 
 

Local Loop Unbundling is posited by many different organisations8 as a 

solution for the enhancement of competition between ISP’s and to improve the 

situation for consumers. One of the main reasons why Local Loop Unbundling 

is in the forethought of most countries that are trying to improve their 

broadband penetration rates is because of the OECD report of 20019 which 

stated that the second most beneficial way to improve subscription was to 

unbundle the Local Loop. The most beneficial method argued in this paper 

was to encourage Interplatform competition.  In New Zealand the Commerce 

Commission’s report of late 2003 also concluded that Interplatform 

development was occurring and that played an important role in the final 

decision not to recommend the implementation of full Local Loop 

Unbundling.10  

 

One of the problems with trying to choose the correct broadband adoption 

strategy is that people believe different methodologies will improve 

telecommunications. Some argue that Local Loop Unbundling is the only way 

to improve a country’s situation, while others argue that it has hindered the 

process completely.11 This dissertation seeks not to resolve this argument. 

Rather it uses the arguments surrounding Local Loop Unbundling to create a 

road map that identifies the contentious issues so that the regulatory body 

avoids making the same mistakes as others.   

 

 
 
 
                                                 
8 OECD (2001, 2003, 2004) ISPANZ, InternetNZ, Western Development Commission (WDC) and 
TUANZ. 
9 OECD (2001), this was one of the first major publications that espoused Local Loop Unbundling as a 
solution. From my own reading before this most articles seemed to be against the idea.  
10 Commerce Commission (2003) p.194. 
11 Crandall (2004) and J Hausman and J. Gregory Sidak(2005)  
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1.3 Lead up to the Current Situation: 
The background to broadband being an issue of importance in New Zealand 

revolves around the Ministerial Inquiry into Telecommunications, February - 

September 2000.12 This inquiry was established in part to examine whether or 

not New Zealand should unbundle the Local Loop. The conclusions reached 

from the inquiry were that Local Loop Unbundling was not necessary in New 

Zealand, but that a Telecommunications’ Commissioner should be established 

so that people who had problems with competitive issues had a forum or 

board to approach. This resulted in the Telecommunications’ Commissioner 

becoming the disputes tribunal for the telecommunications’ industry. The 

recommendations from the inquiry were passed into law by the 

Telecommunications Act of December 2001. The Act determined that Local 

Loop Unbundling regulation must be investigated no sooner than one year 

and no later than 2 years; under Section 64 and Schedule 3.13 This meant 

that Local Loop Unbundling would have to be revisited after a year of the Act 

passing.  

 

Local Loop Unbundling came into prominence around the world as a solution 

because it was posited by the OECD as one of the main answers on how to 

speed up any country’s broadband subscription rates.14 In 2002 there were 

many different arguments as to what position New Zealand was in regarding 

the overall quality of the telecommunications benchmarked against other 

developed nations.15 The Commerce Commission in line with the 

Telecommunications Act (2001) started their review of Section 64 and 

Schedule 3 to determine if the introduction of Local Loop Unbundling would 

benefit the end user enough to justify the regulation.  The result in Dec 2003 

was that an Unbundled Bitstream service (UBS) should be offered by Telecom 

as a wholesale offering. Telecom agreed with the ruling by offering an 

                                                 
12 From Hon Paul Swains media release (20 Dec 2000) at: 
http://www.med.govt.nz/templates/Page____4271.aspx  
13 Commerce Commission (2003), Chapter 1 Introduction and Process 
14 OECD (2001) 
15 B. Howell was of the position circa 2002 that our speeds were superior to Australia (see “Building 
Best Practise Broadband in New Zealand”, 2003), Where as ISP’s like iHug and Orcon were arguing 
about the poor state of speeds in New Zealand in their respective submissions on the Commerce 
Commissions Investigation into Local Loop Unbundling.  
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Unbundled Partial Circuit (UPC) policy as well as working on the Unbundled 

Bitstream Service as recommended by the Commerce Commission report.  

 

This decision came after intense lobbying by Telecom, although it must be 

noted that there was pressure from competition Internet Service Providers16; 

on this occasion Telecom’s arguments won out. Another factor that worked in 

Telecom’s favour was that about halfway through 2003 the Government 

announced the formation of the ICT Taskforce that was instrumental in the 

formation of the Digital Strategy which outlined the Government’s goals of 

being in the top quarter of the OECD broadband penetration rankings by 

201217. Because of the formation of the Digital Strategy and to stay in front of 

the regulators, Telecom made a commitment to the Government that by the 

end of 2005 they would have 250,000 broadband subscriptions.18 To prove 

that there was enough competition without Government intervention in the 

enforcement of Local Loop Unbundling, Telecom also made the commitment 

that 1/3 of these connections would be wholesale, in other words they would 

be through competition ISP’s and not through the Xtra (Telecom’s ISP) brand.  

 

After the Commerce Commission’s report at the end of 2003 and Telecom’s 

commitment to achieving their numbers, the Government seemed placated in 

relation to unbundling the Local Loop. If Telecom was able to meet its own 

goals then it would be seen that New Zealand was well on the way to having 

healthy competition and a reasonable rate of broadband penetration.   At the 

least it would prove to the Government that there was solid competition in 

New Zealand. If these results could be achieved then other areas surrounding 

the debate around broadband penetration could be addressed before looking 

to Local Loop Unbundling as a means of enhancing the competitive situation 

in New Zealand.  

 

                                                 
16 There were approximately 15 submissions from pro Local Loop Unbundling groups identified by 
myself in the list of submissions presented to the Commerce Commission. 
17 Digital Strategy p. 29 
18 See Hon David Cunliffe speech from 9th August 2004 at 
http://www.beehive.govt.nz/ViewDocument.aspx?DocumentID=20287  

 6  

http://www.beehive.govt.nz/ViewDocument.aspx?DocumentID=20287


After the recommendation for an Unbundled Bitstream Service in December 

2003 it took two years for the Commerce Commission to deliver on the 

specifics of the implementation. This was because both Telecom and 

TelstraClear asked the Commerce Commission to deliver a wholesale pricing 

determination19 in 2004. The final ruling in Dec 2005 was that the UBS should 

be accessed in an unconstrained manner by only TelstraClear; all other ISP’s 

would be left to resell the speeds that Telecom set as the benchmark. Around 

the same time a group of ISP’s who were actively pursuing Local Loop 

Unbundling, decided to combine forces and formed the Internet Service 

Providers Association of New Zealand (ISPANZ). This action allowed the 

competition ISP’s to have a stronger lobbying position, ensuring a louder 

voice for the businesses involved that were not Telecom or its main 

competition TelstraClear. Mid to late 2005, it seemed that the wind of change 

was in the air.  This was exemplified after the OCED report of 2005 

compounded with no change in the broadband penetration position relative to 

other countries. As the Hon David Cunliffe said:  

 

“Again, let me spell it out for anyone who has not noticed, the Government 

regards a healthy and competitive broadband wholesaling market as 

essential. Telecom New Zealand's wholesaling commitment is important, and 

a response will follow if it is not met.” 20

 

In February 2006 Telecom announced21 it had exceeded its own goals in the 

development of broadband penetration in New Zealand. They reported that 

they had overachieved their own goals by getting 279,000 people signed up to 

broadband. However of these signings only around 63,000 were at the 

wholesale level, which was well under the target of one third of broadband 

connections. This meant that Telecom had missed their mark that was 

purported to illustrate the competitiveness in the marketplace.  Around the 

same time in December the Government under the Hon David Cunliffe, 

                                                 
19 From  http://www.computerworld.co.nz/news.nsf/news/56270F23B53B3B32CC257165000C2D44
20 See Hon David Cunliffe speech from 28th July 2005 
http://www.beehive.govt.nz/ViewDocument.aspx?DocumentID=23811  
21 From  http://www.nzherald.co.nz/section/story.cfm?c_id=5&objectid=10367253  
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announced a stock take of the communications22 sector to reassess the 

situation, which was to be completed in a timely manner. The stock take was 

completed in early May and because of the continued slump in broadband 

uptake according to the OECD rankings, the underperformance by Telecom 

and the new lobbying power of ISPANZ, the Government introduced Local 

Loop Unbundling on 3rd May 2006.23

 

1.4 Why is Broadband Important to New Zealand? 
In general it is quite hard to find an argument against having a strong showing 

in broadband development. There are plenty of reasons for encouraging 

adoption. One example is that broadband penetration is used to calculate e-

readiness, a term defined by the OECD to try and gauge how prepared a 

country is for the conversion to an information based economy. 

Understandably Governments are keen to ensure their country has an 

excellent rating so they can lure the associated benefits apart from being 

technologically literate, such as investment and development by tech savvy 

companies.  The development of Information and Communication 

Technologies (ICT) within a country is seen as vital. This is especially the 

case in New Zealand where the three major development areas picked are 

ICT, biotechnology and the creative industries as set out by the Government 

in 2002.24 I think that few would argue that an excellent communications 

network would hinder the realisation of such a vision.  

 

It has been noted in various articles25 that improving communications will 

have the correlated spin-off in innovation and economic growth. By delivering 

a world-class network to New Zealand, one that has a fair price, speed and 

data usage allowance, will foster the three areas expressly identified by the 

Government. The HiGrowth Organisation believes that a boost in broadband 

                                                 
22 The stock-take background is found at 
http://www.beehive.govt.nz/ViewDocument.aspx?DocumentID=25636                                                              
23 MED website at http://www.med.govt.nz/templates/ContentTopicSummary____20266.aspx  
24 Information Technology Association of New Zealand (ITANZ) Media Release 2002. 
25 “The growth machine”, The Economist, May 16th 2002,“Catch the wave”, The Economist, Feb 18th 
1999,“Knowledge is power”, The Economist, Sep 21st 2000, “First will be last”, The Economist, Sep 
26th 2002 are all articles espousing the merits of ICT diffusion and growth. 
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subscriptions could lead to an increase in GDP.26 This possibility also ties in 

nicely with the Government’s goal of being in the top half of the OECD for 

GDP.27  

 

If New Zealand is to become a world leader in the biotechnology and creative 

industries, then a reliable high speed network is necessary to carry the huge 

amounts of data involved in areas like genetics and 3D graphical rendering. 

The best way to do this is to stimulate interest in telecommunications by 

improving price, speed and data allowances to encourage a greater use by 

the average New Zealander. This, in turn, should mean that there will be more 

money for the telecommunications industry to compete for, resulting in 

superior communications for all New Zealanders. It seems that there are 

benefits to New Zealand having a world class network. What we must do now 

is encourage the adoption of broadband to help fuel New Zealand’s 

momentum towards a world class communications infrastructure to enable the 

benchmarks set by the Government for both broadband rankings and GDP.  

 

1.5 Is New Zealand Really Performing that Badly?   
In New Zealand there have been arguments on both sides of the fence about 

whether or not New Zealand is in a reasonable position concerning the status 

of its broadband market. A network in New Zealand refers to the only nation 

wide network infrastructure, owned by Telecom. Telecom controls the only 

nationwide network which effectively sets the speed and price of broadband 

through the natural monopoly and the restrictions that they set on the ‘last 

mile’. After the Commerce Commission’s recommendations in December 

2003 and the final recommendations in Dec 200528, only one other ISP, 

Telstra Clear, had the ability to offer faster speeds than Telecom. This lack of 

competition resulted from the decision that only TelstraClear would be granted 

accesses to unrestricted UBS. The ramification of such a decision means that 

every competition ISP is constrained to what Telecom sets as the speed limit 

                                                 
26 Economist Intelligence Unit (2005)  
27 Hon. Dr Michael Cullen, Daily Post (25 May 2002). 
28 The media release outlining the decision as well as the decision is found at 
http://www.comcom.govt.nz/IndustryRegulation/Telecommunications/telstraclearwillhavebitstreamacc
es.aspx  
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on their wholesale packages. Because of this ongoing monopolistic situation 

any blame as to the speeds of broadband in New Zealand is normally aimed 

at Telecom who in effect controls New Zealand’s broadband limits.  

 

The position in terms of ranking New Zealand comes mainly from the OECD, 

who every six months release rankings as to the amount of broadband 

subscriptions per 100 people for member countries. World leaders such as 

Korea and Sweden have rates of around 25 to 30 subscriptions per 100 

people. New Zealand, who once held a semi-respectable 17th place in the 30 

countries surveyed, has slipped to a meagre 22nd and has been languishing in 

this position for five years (see figure 1).29 As of Dec 2005 New Zealand had 

9.5 broadband subscriptions per 100 people and the OECD average was 

around 13.6 per 10030.  
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Figure 1. The respective broadband penetration standings of the OECD December 

2005 (Source OECD) 

 

A recently released Statistics New Zealand paper put New Zealand at 11.531 

subscribers per 100 people, however the OECD average has probably moved 

accordingly and it is likely that we have not moved faster than others in a 

similar position to us; if we assume that the situation is following a similar 
                                                 
29 Rates from OECD broadband penetration rankings December 2005 at www.oecd.org or see 
appendices for some of the Dec 2005 Statistics.  
30 Rates at www.oecd.org or see appendices for the Dec 2005 results. 
31 From http://www.stats.govt.nz/products-and-services/media-releases/internet-service-provider-
survey/internet-service-provider-survey-mar06-mr.htm  
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pattern to the last five years as little had been done to change the situation by 

March 2006.  

 

The OECD rankings are one piece of proof that New Zealand is 

underperforming, but there are others. The Ministry of Economic Development 

released a benchmarking paper in 200532 to access New Zealand’s 

Telecommunications. It covered a full review of mobile, landline and 

broadband pricing compared to other OECD nations.  The consensus from the 

report was that New Zealand’s pricing structure for household broadband was 

in the middle of the OECD, although this was based on estimates by Telecom 

about average use from their subscribers. Perhaps an average of use from all 

countries could have provided a more accurate picture rather than basing 

pricing on what limited amount New Zealanders are forced to use because of 

datacap limitations.  The method used would reflect bias because New 

Zealand has some reasonably cheap plans that have very small data limits, by 

comparing pricing on such a small data usage; no account is taken for higher 

data usage and this is where a comparison among prices would show New 

Zealand really losing out.33

 

In benchmarking what businesses pay for broadband the Ministry of Economic 

Development (MED) found that New Zealand has the second most expensive 

business rates. Even with the bias by Telecom, New Zealand businesses 

were paying too much, coming in second last in the entire OECD as of June 

2005 as concluded by the MED.  

 

The major problem with rating the broadband market in a country is that it is 

more complex than just a price at a certain speed. There are four major areas 

to consider when a benchmarking is taking place:  

 

 

 

                                                 
32 MED (2005).  
33 This idea is reinforced by the Commerce Commission (2003) that points out that a similar issue is 
present in the study carried out by B. Howell in 2003, p. 140. 
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1. Speed 

2. Data Usage / Allowed limits of Data 

3. Price relative to the above  

4. Available range of plans 

 

 

Most comparisons that involve New Zealand such as the above by MED have 

favoured New Zealand heavily by working on local data averages. The most 

recent report commissioned by the InternetNZ and carried out by Wairua 

Consulting Limited34, is the only benchmarking encountered that actually tries 

to take all of the areas mentioned into account. The report used over 2,568 

broadband packages and then compared the averages of the different areas. 

Other innovative methods were used like the comparison of the scope of 

available broadband speeds. An interesting aspect of this was New Zealand’s 

position in this category which was rated near the bottom of the countries 

surveyed when it came to choice over the 5 Mbps margin (see figure 2). 

Analogous to this is the fact that almost half of our broadband products 

surveyed are under 1 Mbps download speed and only 1% of plans being 

offered had a speed of over 5 Mbps.  

 

The report ended by averaging the results of each countries’ position in the 

following areas: average speed, availability of plans at different speeds, 

upload speeds, monthly cost, connection fees and datacaps.  As this was the 

only attempt at gauging all the aspects of what should be considered when 

benchmarking a country’s broadband market, it holds high importance to the 

situation in New Zealand. After the analysis was carried out New Zealand 

ranked 22nd out of the 26 OECD countries compared.  

 
 

 

 

 
                                                 
34 Wairua Consulting Limited (2006). 
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Figure 2. A Chart showing the Ratio of Under 1Mbps Plans (Red) to Over 5 Mbps 

Plans (Blue) New Zealand is the second from bottom (Source Wairua Consulting 

Limited). 

 

The position in New Zealand as of May 2006 when the report was released is 

a poor position for any country to find itself in. A low ranking would be 

acceptable if New Zealand had world-class speeds and data limits operating 

within a reasonable price. However the evidence does not seem to point to 

this as we seem to have very little choice in higher speed plans and our 

prices, when including datacaps, are excessive compared with other 
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nations.35 It is obvious that as of the beginning of 2006; New Zealand is not a 

world leader in terms of the quality of service of our broadband market. This 

includes all aspects from speed, data allowance and price. New Zealanders 

are getting what they pay for, a substandard service compared to the choice 

and speeds of our enlightened friends in the OECD. 

                                                 
35 Ibid p. 20-22 
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Chapter Two 
2.0 Issues surrounding Broadband Penetration and Local Loop 
Unbundling 
 
Having established that New Zealand is in a dire position concerning the 

broadband market, the question remains as to how to improve the penetration 

of broadband subscription? Local Loop Unbundling has definitely been 

mooted as an answer to this dilemma, but others argue there are other more 

powerful influences on improving a country’s broadband penetration and 

overall quality of service. This chapter identifies what broadband penetration 

factors are apparent in enhancement and what steps New Zealand can take 

towards this enlightenment. The arguments are divided into two categories 

Economic and Technical issues surrounding broadband penetration and Local 

Loop Unbundling.  

 

2.1 Main economic arguments surrounding Broadband penetration: 
 

2.1.1 Population Density 
No arguments found suggest that higher population densities hinder the 

uptake of broadband. In the literature surveyed36 there was a strong 

correlation between the density of a country’s population and the uptake of 

broadband. In New Zealand any solution that is broached must encompass 

some method to ensure that the regulatory framework does not exclude less 

densely populated areas. The law in New Zealand under the 

Telecommunications Service Obligation (TSO) backs up this point. It 

guarantees all New Zealanders fair access to similarly priced 

Telecommunications37 where it may not be commercially viable. One solution 

to this is the use of geographic averaging as recommended by Grobel in 

2000.38 However it has not been used in Australia where they have preferred 

a banded pricing principle for different areas. In Britain Ofcom is constantly 

                                                 
36 Anindya, Flamm (2005) ,Doyle (2000) and Gabel (2003) .  
37From TSO Overview at: 
http://www.comcom.govt.nz/IndustryRegulation/Telecommunications/TelecommunicationsServiceObl
igations/Overview.aspx  
38  Groebell, Schenepfleitner (2000). 
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reviewing the prices and sets a price cap on different services.  The onus is 

on voluntary reductions by BT, because the regulation is monitored there is 

serious consideration into removing price caps in certain areas.  No matter 

what the solution is, it is important that in New Zealand the less densely 

populated areas are not significantly disadvantaged. However it is not 

unrealistic for people in remote areas to be paying a premium on their 

services, as is the case with power and water. Therefore although the price 

will not be the same in rural and urban centres, any solution should ensure 

that the gap is not too large.  

 
2.1.2 Price 
There was almost universal agreement that price is one of the best ways to 

improve broadband penetration.39 The lower the price of the average service, 

the quicker the uptake. It is posited that Local Loop Unbundling will address 

this issue by improving the competition, although there is no conclusive proof 

for this argument. However a correlation between an improvement in 

competition and improvements for consumers is one of the basic foundations 

of western economics, and it has been shown that improved competition leads 

to benefits for end users in telecommunications40. 

 

In New Zealand the regulated UBS service retails at wholesale for $28.04 

excluding GST. Recently Telecom has created a stir by presenting a new 

range of plans based on the unlimited UBS speed services.  They have made 

an offer for ISP’s to buy the plans at 16% below their retail prices (as 

displayed in zone 1 of the chart) or at the regulated price. The problem with 

this is that the ISP’s will have to pay more as the lines are available at the 

regulated price for $31.55 (including GST). On top of this charge the ISP’s 

also face penalties when their customers breach a 4GB datacap (last known 

to be 50 cents per GB over the limit)41.  This can result in the wholesalers 

paying considerably more for a service than retail customers. This type of anti-

competitive behaviour is known as pocket pricing and is used to run smaller 
                                                 
39Gabel (2003), Bauer (2003) OECD (2001) and Distaso (2004)  
40 Gabel (2003), Kotlikoff (2003)  
41 From the Computerworld article at 
http://computerworld.co.nz/news.nsf/rss/5AE13C8F731A1C90CC2571F1000C8C5E  
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businesses out of capital. How Telecom is acting within their wholesale 

charter42 to provide ‘retail minus’ pricing is unclear, when they are offering a 

retail price lower than the wholesale offer! Any regulatory body must ensure 

such actions are not forthcoming in their markets. In this case it appears the 

behaviour is aimed at recapturing the market before legislation comes into 

force. 

 
Figure 3. Telecom’s New Wholesale Plans, Zone two is priced for a Telecom bundle 

of services (Source ComputerWorld) 

 
2.1.3 Interplatform competition  
Enhancing Interplatform competition is the development of competition 

through different mediums.  This means competition in the form of different 

networks or technologies.  Many different authors have agreed that the most 

important factor in broadband penetration is Interplatform competition43. 

People argue that the most positive benefits arise between platforms such as 

cable, wireless, satellite and other competition networks. As of the end of 

2005, the commerce commission believed that only 20% of New Zealanders44 

had access to Interplatform competition.  

 

                                                 
42 Telecom’s newly created wholesale business is based on the principles of their charter, which 
explicitly states “the price for such products will be negotiated on a ‘retail minus’ basis such that an 
efficient and effective wholesale customer can compete with Telecom at retail” however the charter is 
not a basis of law and it seems rather worthless after the current demonstration.  
43 OECD (2001, 2002, 2003), Cadman (2006), Hausman (2005)  
44 MED (2005) p. 14. 
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This is one of the major problems in New Zealand, the limited amount of 

Interplatform competition Telecom faces. As it is universally agreed that this is 

one of the primary drivers of broadband penetration, it is important any 

solution ensures that there are benefits to the promotion of Interplatform 

development.  

 

2.1.4 Intraplatform Competition 
Some argue that aside from Interplatform competition, the most beneficial 

method of improving broadband adoption is through the encouragement of 

Intraplatform competition, or in other words encouraging competition through 

the same network. This is effectively what Local Loop Unbundling is directly 

aimed at, the ability to stimulate Intraplatform competition within a network or 

country. In New Zealand this is a necessity due to the monopolistic situation 

throughout the country. Because we have only one Telecommunications 

provider it is important that Intraplatform competition is allowed to develop to 

encourage an equal playing field. In New Zealand, Telecom sets the available 

speed for both uploading and downloading for residential and business users. 

This means that competition ISP’s are not able to implement their own speeds 

or packages; they are confined by what the incumbent is offering.   

 
Local Loop Unbundling is posited to break the incumbent’s limits by opening 

the local loop or the exchanges where the connections between the copper 

loop and the greater network take place. By allowing competitors access they 

can implement their own machinery in the local loop and thus break the 

confinement that Telecom sets. Supporters of this critique argue, in turn, that 

the competitors will apply greater pressure on Telecom to improve their 

service and hence the overall improvement of the network will follow.45

 

2.1.5 Local Loop Unbundling deters CLEC and ILEC Investment 
Competition Local Exchange Carriers are another (American) definition of 

competition ISP’s.  R. Crandall from the Brookings Institution has a firm belief 

that Local Loop Unbundling is detrimental to the improvement of the 

                                                 
45 See ISPANZ’s “Broadband Roadmap for New Zealand” 
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telecommunications sector. He bases his opinion on what has happened in 

the United States, who unbundled their Local Loop in 1996.46 His study points 

to the fact that in the years from 1999 to 2002 CLEC investment in 

Infrastructure platforms dropped. One of the main illustrations of this factor 

was that the CLEC’s chose to use Unbundled Network Elements (UNE’s or 

Unbundled Lines) in larger numbers rather than investing in the development 

of their own lines (see figure 4). 

 
Figure 4. CLEC’s modes of entry (Source:  "Do Unbundling Policies Discourage 

CLEC Facilities-Based Investment") 

 

Crandall shows that the trend of CLEC’s is to cannibalise the incumbent’s 

network for their own gain. This leads him on to point out that rather than 

leading to an increase of competition, CLEC’s only get involved for the short-

term gain. The argument follows that the improvement of the network is 

delayed, as incumbents do not wish to help their competitors, and the network 

decays.  

 

                                                 
46 Robert W. Crandall, Allan T. Ingraham, and Hal J. Singer (2004) 
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Crandall and others47 argue that this scenario of reduced Incumbent Local 

Exchange Carriers (ILEC’s) investment has occurred in the United States.  

Because of this opinion Local Loop Unbundling has effectively been turned 

around in the United States. Many ILEC’s capitalised on this argument to gain 

exceptions from Local Loop Unbundling legislation when they installed FTTH 

(Fibre to the Home) and NGN networks.48 They argued they would only spend 

the money on the investment if they were guaranteed Local Loop Unbundling 

would not affect their new cable. The Government in the United States has 

even regressed enough to concur that the most important aspect of enhanced 

broadband penetration is through Interplatform competition, which can be 

delivered through the duopoly of the big cable and telecommunications 

companies.49  Unfortunately in New Zealand we do not have a duopoly to fall 

back on, this being the case it is important to understand that Telco’s will fight 

the process by refusing to invest in the future of their networks because they 

have been treated unfairly. 

 

2.1.6 Local Loop Unbundling Improves Investment 
The flip side of Crandall’s argument is acknowledged by competition ISP’s 

and those who have no financial interest in Telecom in New Zealand.50 They 

argue that the unbundling of network elements is the best way to improve 

investment. In New Zealand the leading ISP’s, iHug and Orcon vowed to 

invest $20 Million and Orcon $30 Million respectively if the local loop was 

unbundled.51  They argue that the continued investment by their companies 

and others would force Telecom into matching or bettering their offers. 

Telecom disputes this and agrees with Crandall that cannibalisation would 

occur, and as such Telecom would have no real incentive to improve their 

network. Telecom still adheres to this argument, most recently in their 

submission on the amendment to the Telecommunications Act 2001.52  Both 

                                                 
47 Hausman (2005), Frieden (2005).  
48 From “ILECs Win Full Control Of Their Fibre Loops” Telecom Policy Report,  Oct 20, 2004  at 
http://www.findarticles.com/p/articles/mi_m0PJR/is_40_2/ai_n6246110/pg_1  
49 Turner (2005). 
50 ISPANZ’s Local Loop Unbundling Roadmap.  
51 From iHug’s media release at http://www.ihug.co.nz/about/newsroom/  and Geekzone at 
http://www.geekzone.co.nz/juha/1108  
52 The general structure is a threat of refusing to invest if the dice does not fall their way. See their 
Submission at http://www.telecom-media.co.nz/briefings.asp  
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sides of the argument have some merit, and as such some thought must be 

aligned as to how to stop cannibalisation and encourage investment once 

competition ISP’s have got their ‘foot in the door’ ensuring that competition 

ISP’s go further than just the cannibalisation stage.    

 

2.2 Conclusion on Economic Factors Surrounding Local Loop 
Unbundling 
Both sides of the investment argument outlined above can lead to an increase 

or decrease in broadband adoption. If competition is increased and 

investment occurs it is likely that broadband penetration will improve with the 

market place. If Crandall and Telecom are right, Local Loop Unbundling will 

produce stagnation within the marketplace and this will affect negatively on 

broadband penetration in New Zealand. What both arguments show is that if 

implemented correctly Local Loop Unbundling can improve adoption, but it 

also has the equal ability to hinder progress and slow broadband adoption 53 if 

the incumbent chooses to invest in fighting regulation rather than in 

improvement of infrastructure. The other major factor of ensuring a 

reasonable pricing structure for both sides needs to be addressed. Finally the 

path to development in Infrastructure is vital to ensure continued competition 

to develop the marketplace.  

 

                                                 
53 This sentiment is also forwarded by Frieden (2005). 
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2.3 Technical Issues Surrounding Broadband Penetration and Local 
Loop Unbundling: 
Some of the biggest problems when thinking about how to implement Local 

Loop Unbundling are of a technical nature. This area in this dissertation will 

look at the technical aspects associated with broadband penetration and 

Local Loop Unbundling. It will include some alternative technologies to DSL 

and the methods incumbents have thought up to delay access to different 

areas throughout their business.  

  

2.3.1 Alternate Technologies  
One of the problems with the implementation of Local Loop Unbundling is that 

it places the majority of onus on xDSL technology; this is the ‘eggs in one 

basket problem’.  If we are to find a solution that is tailored to New Zealand, is 

it practical to invest all this time and money into a technology that only has an 

effective use within 4km’s of Exchanges or Fibre fed cabinets? Here are some 

of the currently available technologies that are not DSL and are available or 

possibly viable in New Zealand to help enhance the penetration of broadband 

in New Zealand54: 

 

2.3.1.1Fixed Wireless 
“Broadband wireless access is a technology aimed at providing high-speed 

wireless access over a wide area from devices such as personal computers to 

data networks. According to the 802.16-2004 standard, broadband means 

'having instantaneous bandwidth greater than around 1 MHz and supporting 

data rates greater than about 1.5 Mbit/s’. From the point of view of 

connectivity, broadband wireless access is equivalent to broadband wired 

access, such as ADSL or cable modems. It is planned to be used in the next 

few years and is estimated to have a range of 50km (30 miles).” 55

 

 
 
                                                 
54 I have not covered Cable here as it is highly unlikely that a cable network will be deployed in New 
Zealand, also Fibre to the House (FTTH) is not covered as I see that as a non-broadband technology as 
it is the next step. 
55 Wikipedia at www.wikipedia.org  
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2.3.1.2 Broadband over Power Lines (BPL) 
“Using the electric utility to provide Internet access. Also called "power line 

communications" (PLC), high-frequencies carrying data are superimposed 

over the low-frequency waves on the electrical transmission lines. Modems 

plug into any electrical outlet in the home or office and connect to the 

computer.”56 

 

2.3.1.3 Satellite Broadband 

“Satellite Broadband is ideal for locations that cannot get Bitstream or 

Wireless. It is the most expensive form of broadband to set up but is an ideal 

solution for rural locations with no alternative. It is two way, meaning that you 

get high speed both up and down and it does not use your phone line.” 57 

 

2.3.2 Summary of Technologies 

Currently the world’s most popular method of broadband is delivered over the 

copper loop through DSL. During July 2006 over 66% of total broadband 

subscriptions were delivered through DSL.58  This probably means that it 

should be the main focus of broadband penetration reform, however it is 

important not to discount other viable technologies. This is especially the case 

in situations where xDSL is unavailable due to its distance limitations. The 

availability of the different mediums in a country positively affects broadband 

adoption because of the importance of Interplatform competition. This means 

that the use of other technologies and their advantages need to be considered 

when trying to solve a country’s broadband dilemma. I will now discuss the 

main technical issues that need to be addressed in the implementation of 

Local Loop Unbundling. 

 

 
 
 
 

                                                 
56 From PC Magazine at http://www.pcmag.com/encyclopedia_term/0,2542,t=BPL&i=38936,00.asp  
57 Wise at http://wise.net.nz/satellite/index.html  
58 Tim Cox, “World Broadband Statistics: Q1 2006” 
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2.3.3 Technical Issues specific to Local Loop Unbundling: 
 
2.3.3.1 Co-Location 

Co-Location is the issue that arises from opening the local exchanges to 

competitor’s equipment. At the local exchange the transmission of the copper 

lines to the general network occurs. This process is handled by machines 

called DSLAM’s59  that take the DSL signal from multiple copper lines and 

transform it onto the backhaul through the rest of Telecoms network. When 

Local Loop Unbundling occurs, the competition ISP’s will require the need to 

install their own DSLAM’s. This is because they will have control of the copper 

line that leads to the house, unlike the current leasing situation. This means 

their equipment must have a place to reside in the local exchange or fibre fed 

cabinets where the exchanges are more than 4 km away (DSL’s limit is 4km; 

to extend the range fibre fed cabinets are required). This issue is known as 

co-location and the following definitions were outlined in the Commerce 

Commissions Report: 

 
“2.1 Co-location 

This includes three different methods: 

- Hostel or segregated co-location, where the access seeker’s equipment is housed in a 

separate room or area at the access provider’s facilities, including in an area adjacent to the 

access provider’s facilities, including in an area adjacent to the access provider’s building, but 

still on the access provider’s property. 

- Co-mingling, where the access seeker’s equipment is housed at the access provider’s 

facilities but is either mixed in with the access provider’s equipment, or is within the same 

area, and not in a separate room or area. 

- Distant co-location, where the access seeker’s equipment is housed at a distant location and 

an external tie-cable is used to connect the access provider’s exchange with the remote 

site.”60

 

                                                 
59 A Digital Subscriber Line Access Multiplexer (DSLAM) is a network device, usually at a telephone 
company central office, that receives signals from multiple customer Digital Subscriber Line (DSL) 
connections and puts the signals on a high-speed backbone line using multiplexing techniques. 
Depending on the product, DSLAM multiplexers connect DSL lines with some combination of 
asynchronous transfer mode (ATM), frame relay, or Internet Protocol networks. (from 
www.virtualaccess.com/Products/glossary.htm ) 
60 Commerce Commission (2003) p.69. 
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Telecom has recently announced that they will try to work with ISP’s and are 

currently in discussions with them regarding their concerns with Co-

Location61. It has been highlighted that in the past other Telecommunications 

Companies have used the exchange as a way of debilitating the process of 

Local Loop Unbundling. Incumbents have used avoidance strategies such as 

arguing insufficient room in their exchanges for competitor’s gear or where 

there is room, the air conditioning in place is insufficient to house the new 

equipment. Many of the avoidance strategies possible are outlined below.62

 
“ Installing street cabinets with no capacity for new entrant’s equipment. 

Providing backhaul from street cabinets that has no capacity for new entrants. 

Various tactics to ensure there is no capacity available in exchanges (including 

space, power and other services) for new entrant’s equipment. These tactics may 

include shutting down those exchanges. 

Unreasonable charges for co-location services in exchanges or cabinets, including 

unreasonable charges for activities such as jumpering. 

Possible encumbering of new entrants with upgrade costs where the incumbent is 

the prime beneficiary. 

Unreasonable charges for backhaul from exchanges or cabinets. 

Unreasonable terms for these co-location services, such as restricted access or 

restrictions on third-party contractors or service providers. 

Unreasonable constraints on the use of the local loop, such as unique spectrum 

management regimes that are not comparable with international best practice. 

Unreasonable implementation delays allowing the incumbent more time to better 

protect their traditional revenue streams.” 

   

It is interesting to see that so many different tactics can be employed by 

incumbents to impede the unbundling process. What must be looked at in my 

solution is for the regulatory body to set limits that are fair to both parties. 

Balance is important as the incumbent must not be penalised simply for being 

in the position that it is, but the prices around Co-Location must not be so low 

                                                 
61 Telecom’s Media releases at http://www.telecom.co.nz/content/0,8748,203848-204220,00.html  
62 ISPANZ Position on Local Loop Unbundling p.4. 
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that the incumbent will try every trick in the book to delay any positive benefits 

from Local Loop Unbundling.63  

 
2.3.3.2 Backhaul 
Backhaul is the terminology used for the capacity of the network that 

transports the data after the local exchange or cabinet.  Under-specified 

backhaul is seen as a problem in New Zealand. Telecom has been accused of 

limiting its competitor’s lines64 speed during peak traffic times while leaving its 

own customers with a better quality speed. This, argues ISPANZ, is because 

Telecom offers its wholesale customers backhaul with the older, more 

expensive layer three protocol ATM, and saves the faster and more reliable 

Ethernet layer 2 protocol for Xtra customers.  This results in an adverse 

situation where Xtra customers benefit from the preferential treatment of being 

within Telecom’s structure.  

 

In New Zealand Telecom does not release its network specifications65 and 

competitors argue that in the advent of Local Loop Unbundling that this must 

become public information. This is to ensure that the competition has the 

knowledge of probable network bottlenecks for business processes like 

contingency planning. This limited knowledge of New Zealand’s network is 

making it hard for anyone to plan the role out of what is technically possible in 

the unbundling environment.  It is probably an unfair advantage to Telecom in 

this respect and the implementation of Local Loop Unbundling will not be 

succinct in an environment where there is a lack of information.  In general, 

more information on the set up of Telecom’s network should be made 

available, including information on the level of cabinetisation, which is also 

vitally important to the roll out of Local Loop Unbundling.  

 

2.3.3.3 Operational Support System (OSS) 
This is the billing system that Telecom uses to charge and bill current 

wholesale pricing. The current OSS is the source of some criticism as billing 
                                                 
63 Kotlikoff (2003). 
64 ISPANZ made the accusation at  http://www.scoop.co.nz/stories/BU0609/S00282.htm  
65 ISPANZ Position on Local Loop Unbundling, although recently Telecom has pledged to make more 
information available and the situation is improving rapidly.  
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mistakes have been made where the prefixed DSL number (168-XXXX) has 

not been matched with the Public Switched Telephone Network (PSTN) 

phone number.66  The OSS obviously needs improvement and this is an 

important role for the regulator to make sure that they determine the required 

processes of the OSS, otherwise the incumbent can gain an advantage.67 

Therefore any complete regulation scheme must include the guarantee by 

Telecom to the improvement of the OSS. 

 

2.3.3.4 Naked DSL 

Naked DSL is the use of the copper line for only data rather than a mix of 

PSTN and DSL. If Naked DSL was introduced then it is feasible to live in a 

house that has broadband and no PSTN phone line. At the moment if you 

wish to have broadband you also must rent the copper line that the broadband 

is delivered over from Telecom or another provider at $44 a month. This is 

because of the wholesale requirement from Telecom that every DSL line must 

also have a PSTN service, even though it is not a technical requirement for 

distribution of DSL. It would seem that Telecom is profiteering in the face of 

losing traditional revenue from their PSTN services.  Interestingly in Telecom’s 

Wholesale Charter68 they have committed to the provisioning of Naked DSL to 

wholesalers but it would seem they have no intention of implementing it 

themselves. 

 

2.3.3.5 Contention Ratios plus Number Portability  
Contention ratios are the amount of capacity supplied against the amount of 

possible customers vying for the bandwidth. No information is currently 

available on contention ratios in New Zealand69 and this is another area 

where regulation must guarantee the delivery of such information about the 

network.  If the contention ratios are not available how can competition ISP’s 

plan on where to invest or have any idea regarding what kind of service can 

be provided without the knowledge of the amount of people that are 

competing for the available bandwidth.  
                                                 
66 Telecoms Consistency and Operational Improvement Roadmap, August 2006. 
67 Michalis (1999). 
68 Telecom’s Wholesale Charter p.3. 
69 Wairua Consulting Limited (2006).  
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Number portability is the ability for competition ISP’s or competition local 

exchange carriers (CLEC’s) to exchange the physical line but the customer 

can keep the same phone number. ILEC’s have in the past pushed for 

restrictions on number portability70 to ensure that the changeover process for 

customers is as difficult as possible. Incumbents have shown a tendency to 

exploit any deterrent they can use to make changing from their line to an 

unbundled line more difficult. 

 

2.4 Summary of Economic and Technical factors surrounding 
Broadband penetration and Local Loop Unbundling 
Overall it can be seen that the fundamental drivers of broadband are price, 

population density and Interplatform competition. In the absence of some or 

all of the above factors it is important to try and modify the environment in a 

manner so that other avenues can be explored. The OECD is insistent71 that 

when the main drivers are not all present it is fundamental to open up the 

bottleneck found at the local loop. This they argue is to enhance competition 

that in turn should provide the impetus to drive Interplatform competition.    

 

The technical issues that are imperative to address are the different 

technologies and when and where they could possibly be used. Any 

regulatory framework must keep an open mind towards the rapid pace of 

change in the sector, as Interplatform competition may be available in a 

previously unexploited medium. Another difficult obstacle is that incumbents 

can use impeding tactics to hamper competition.  These methods can be 

applied at many different areas throughout the business and as such the 

regulator needs to assert transparency through the different areas to avoid 

exploitation by the incumbent.  

 

                                                 
70 Davies (2005). 
71 OECD (2001, 2003, 2004). In 2005 the OECD took the unusual step of issuing a statement rebutting 
Telecom’s claims that the high Dial-Up rate combined with free local calling resulting in unlimited dial 
up connections was hampering the uptake of Broadband. The head of the Telecommunications 
division, Dimitri Ypsilanti was quoted saying "The OECD has never argued that free local calling 
means there is more of an incentive to stay on dial-up than move to broadband," he reiterated the 
OECD’s position: "The problem in New Zealand is the lack of competition,".
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Chapter Three 
3.0 A comparison with Britain, Australia and Ireland: 
This chapter is focused on finding out what has happened in Britain, Australia 

and Ireland who all started in a similar position to New Zealand four years 

ago. In this time the UK has achieved a remarkable upturn in broadband 

penetration with Australia closely behind. Ireland on the other hand has 

followed a very similar pattern to New Zealand as shown in the chart below. 

Local Loop Unbundling has occurred in all countries. The goal of this chapter 

is to identify the reasons for success in Britain and Australia and the issues of 

importance in the unsuccessful implementation of Local Loop Unbundling in 

Ireland.   

 

 
Figure 5. OECD Broadband Penetration Rates 2001-2005 (Source OECD) 

 

3.1 Britain 
The current situation in Britain is one of massive improvement from five years 

ago when they actually ranked behind New Zealand.72 In this time Local Loop 

Unbundling has been enforced and the regulatory powers and the incumbent 

British Telecom (BT) have improved the condition of broadband greatly.  

 

                                                 
72 OECD Broadband Penetration Statistics (2001) 
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In Britain Local Loop Unbundling was introduced in 2001, after the EU 

declared mandatory unbundling for all member countries. The story that has 

unfolded is one of the success stories for all parties involved post Local Loop 

Unbundling and the regulatory environment that now exists.  

 

Initially it looked like BT was going to fight Local Loop Unbundling with all the 

nominal tricks that incumbents tend to use when they feel like their space and 

machinery are being cannibalised by profiteering CLEC’s. They appeared 

poised to fight the regulation and started to complain about access to local 

exchanges and fought the process the whole way.73  However once Local 

Loop Unbundling became a reality BT lost a large amount value due to the 

market’s perceived loss of income and market share.74 BT realised it needed 

to revamp itself and embrace the new climate of which it was now a part.  

 

Ofcom was established in 2002 with the Office of Communications Act. It was 

the combination of five regulatory bodies and did not receive its full authority 

until the Communications Act in 200375. One of the five bodies, the Office of 

Telecommunications (Oftel) was widely regarded76 with bungling the 

advancement of Local Loop Unbundling. The formation of Ofcom and the 

Communications Act of 2003 was established to ensure this misaligned 

process did not continue.  

 

In April 2004 Ofcom published phase one of its Telecommunications Review. 

The review was focused around the following five questions. If Ofcom could 

answer these questions, a competitive telecommunications market was just 

around the corner77: 

 

 Q: In relation to the interests of citizen-consumers, what are the key attributes of a 

well-functioning telecoms market? 

 
                                                 
73 See reports on BT using it might at http://www.theregister.co.uk/2000/06/25/oftel_caves_in_to_bt/  
74 CWU Research (2004). 
75 Ofcom website at www.ofcom.org.uk/about  
76Robbins (2002).  
77 The questions are a direct copy from the Ofcom website and the answers have been condensed and 
paraphrased by me from http://www.ofcom.org.uk/consult/condocs/statement_tsr/  

 30  

http://www.theregister.co.uk/2000/06/25/oftel_caves_in_to_bt/
http://www.ofcom.org.uk/about
http://www.ofcom.org.uk/consult/condocs/statement_tsr/


A: According to surveys and market research customers wanted more than 

lower prices and reliability, they wanted choice and rapid innovation through 

introduction of new services. Ofcom came to the conclusion that the best way 

to do this was through the delivery of competition at the deepest level of 

infrastructure.  Also they discovered that for this to occur consumers must be 

able to switch with relative ease between the competition, something they 

found was not occurring during the review. 

 

Q: Where can effective and sustainable competition be achieved in the UK telecoms 

market? 

 

A: The best way to improve British telecommunications is through 

Interplatform competition as concluded by Ofcom. However in the cases 

where it was not economically viable to develop new infrastructure, the 

bottleneck of access to local exchanges would need to be opened to deliver 

immediate competition where the development of alternate infrastructure 

would take too long. They argued that where competition is not sustainable, 

the only way to make it so is by allowing access to the bottle neck that exists 

with fixed telecoms.  

 

Q: Is there scope for a significant reduction in regulation, or is the market power of 

incumbents too entrenched? 

 

A: Ofcom believe that regulation in one aspect of a market should lead to 

deregulation in other areas. If Significant Market Power (SMP) can be reduced 

upstream at access areas or if it is reduced downstream then deregulation 

can occur once the incumbents grip on certain area has been reduced.  

  

Q: How can Ofcom incentivise timely and efficient investment in next generation 

networks? 

 

A: This is where foresight comes into the picture, here Ofcom are trying to 

ensure a smooth transition from, copper to fibre to the home (FTTH). Here 

they are trying to outline just how they will make it attractive for the investment 

 31  



in NGN’s after the incumbent has just been forced to open up its current 

network to competition. As already discussed why then would they want to 

fund money into high risk investment that will simply get cannibalised again?  

  

Q: At varying times since 1984, the case has been made for the structural or 

operational separation of BT, or the delivery of full functional equivalence. Are these 

still relevant questions? 

 

A: Ofcom outlined that they would like equivalence at the product level (in 

other words equal access to the wholesale level for all involved including BT) 

and organisational changes within BT.  

 

After phase two of the review limited content of the above answers was 

refined. For example deregulation could occur through the reduction of special 

rules placed on areas where SMP was found to exist, or where there was no 

SMP, no rules would be applied.  Overall the general ideas prevailed through 

to the second phase and in 2004 BT came to the table with an offer of 

regulatory commitments including robust operational separation and Ofcom 

accepted it78. This meant that BT would not be forced to reorganise by the 

regulator and would be able to keep some control over the separation 

process. 

 

BT’s voluntarily separation offer meant they would be removing their 

wholesale division from their retail division to effectively create new 

businesses. This is called Operational Separation, where the company splits 

itself into a wholesaling, network operations and retail divisions.  The impetus 

towards the separation is to ensure “equivalence of inputs”. This focus by the 

regulatory body is to ensure that equality for all access seekers is met by the 

terms of the regulation. In other words one of Ofcom’s primary principles was 

to set up an environment where all access seekers to the network are treated 

in an equitable manner.  The Access Seekers Division proposed by Ofcom, 

was branded as Openreach. This is now BT’s network and transmission 
                                                 
78 23rd June 2005, Ofcom Media Release on “A new Regulatory approach for fixed 
Telecommunications” at http://www.ofcom.org.uk/consult/condocs/telecoms_p2/statement/   
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services.  The point of this division is to enforce the “equivalence of inputs” 

where BT must offer the same products, processes and prices to competitors, 

as it does to it own retail network79.     

 

What the separation has done has led BT to create their own wholesale 

division that sells the unregulated products. Openreach is the branch of BT 

that sells to ISP’s who are wishing to resell the regulated services. Other ISP’s 

who need non-regulated services are welcome to buy from the BT wholesale 

division. BT’s retail division has the same rights to products as anyone else, 

they do not get preferential treatment. One last important function of 

Openreach is that it has its own CEO and for employees working for 

Openreach the model is focused on the success of Openreach, not BT. What 

Ofcom has done is to set up a system where access to the BT network is 

equal no matter who is applying.  

 

BT’s share price has risen (see figure 6) since they accepted the 

recommendations of Ofcom and vowed to work with the regulators rather than 

oppose them at every step. They had been in a steady decline during the fight 

against Local Loop Unbundling from 2000, losing value from a high of 8.19 

pounds to 1.7880 pounds at the announcement of the review by Ofcom in 

June 2004. After vowing to co-operate and the phenomenal success of 

Openreach they have turned their fortunes around announcing their most 

recent before tax profit of 2.19 billion pounds. Interestingly only 9% of their 

current revenue is from landline phone calls.81  By moving with the times BT 

has reversed their fortunes and shown just how effective regulation can be 

when it is applied correctly with the right goals.   

 

                                                 
79  Ibid.  
80 From the Sunday Times Online at 
http://archives.tcm.ie/businesspost/2004/05/02/story913238504.asp  
81 From The BT Story at 
http://www.btplc.com/Thegroup/Companyprofile/TheBTstory/TheBTstory.htm  
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 Figure 6. BT’s share price, they vowed to work with regulators in June 2004 (Source 

Yahoo Finance) 

 
3.2 Australia 
Australia unbundled the local loop in 199982. To start the process the 

regulatory body, the Australian Competition and Consumer Commission 

(ACCC) asked Telstra for estimates of running costs in a four-band system. 

The four bands are based on the location of the service; they can be CBD, 

Metro/Prov, Semi Urban or Remote Areas.  Each band is based on the 

relative remoteness, and as this increases so does the price. While Telstra 

were busy sorting their methodology for setting these prices, the ACC carried 

out its own estimates for comparison. Before the pricing system was finalised 

the competition local exchange seekers (CLEC’s) had to negotiate for a deal 

with Telstra. If an agreement could not be reached the parties involved had to 

take their case to the ACCC and drag the issue through the judicial process. 

During this time, Telstra assured the ACCC that when they developed new 

network infrastructure and products that they would not release new services 

before offering the competition a chance to implement their services as well83. 

Finally the pricing structure was finished and set in 2002.84    

                                                 
82 OECD (2001).  
83 Gilbert and Tobin (2001).  
This is different in New Zealand where Telecom has consistently unapplied this principle 
84 From the ACCC at http://www.accc.gov.au/content/index.phtml/itemId/753844  
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The ACCC agreed that pricing structures should be based on TSLRIC85 costs 

for the operator. The ACCC found that Telstra’s costs seemed inflated86 

compared to their analysis and the prices were set for each band at a much 

lower price than Telstra would have liked.  

 
Figure 7. The difference between Telstra and the ACCC pricing estimates (Source  

ACCC) 

 

Due to the slow introduction of the pricing, the benefits from the regulation of 

the local loop did not appear until a year after their introduction. The increase 

in uptake for Australia occurred in 2003, when Australia had one of the 

highest net increases of broadband adoption for 2003-2004, this pattern 

continued in 2004-200587 and most likely a similar result will occur this year, 

with Australia racing ahead of New Zealand in the last couple of years.  

 

Broadband penetration in Australia has improved dramatically since the 

pricing structure has been defined. Recent developments have lead to the 

                                                 
85 “Long run incremental costs (LRIC) are based on forward-looking costs, and would thus incorporate 
the effects of economies of scale and technical change. Normally, estimation of long run incremental 
costs relies on historical data for the past year or two and on the prospective costs arising in the future 
as a result of increasing the capacity of operation. Recent emphasis is to focus mainly on the forward-
looking costs to determine long run incremental costs” from Methodologies for determining Telecom 
Tariffs at http://members.tripod.com/~india_gii/methodol.htm  
86 From the ACCC at http://www.accc.gov.au/content/index.phtml/itemId/87454/fromItemId/621277  
87 OECD Broadband Statistics December (2005). 
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Government approving the operational separation of Telstra.  After agreeing 

to accounting separation in 2002, the ACCC felt that it was not gaining the 

transparency that it thought it would gain from enforcing this measure on 

Telstra.  In July 2005 the ACCC Commissioner Mr Ed Willett announced, 

“Robust operational separation for Telstra was crucial to ensure the 

effectiveness of the telecommunications access regime”.88 This followed the 

forced operational separation of Telstra, which was enacted into law a couple 

of weeks earlier by the Australian Government.  

 

The Operational Separation of Telstra was based around the successful 

model of BT. Under the changes Telstra is required to split the operations of 

its business into three areas. The development of a wholesale, retail and key 

network services were enforced to enhance transparency into the workings of 

Australia’s largest telecommunications provider.89 This meant that Telstra 

would have to ensure that no employee was working for more than one unit 

and wholesale and retail aspects were not to be housed in the same buildings. 

Telstra moved quickly with the recommendations and delivered a plan for 

operational separation.  

 

The main points in Telstra’s plan outlined are: 

1. Division into the three units, Wholesale, Retail and Key Network 

Elements 

2. Key Network Elements will control the maintenance and physical 

aspects associated with the network.  

3. Staff members will be staffed only for work under the appropriate 

business units; conflicts of interest must not occur.  

4. Physical separation between the business units. 

 

As well as the following steps Telstra was asked to produce four different 

strategies relating to different parts of the business. They are Service Quality, 

Information Equivalence, Information Security and Customer Responsiveness 

                                                 
88 From the ACCC at http://www.accc.gov.au/content/index.phtml/itemId/699320/fromItemId/621277  
89 From the Department of Communications, IT and the Arts at  
http://www.dcita.gov.au/tel/connect_australia/operational_separation   
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(Retail and Wholesale). These areas are all highly important for a successful 

separation to occur.90  What Telstra have done in the implementation of their 

separation is create a transparent environment for all to work with. By looking 

at the areas where information is needed by Telstra, competitors and other 

stakeholders they have set up a system where it looks plausible that they are 

not going to try and manipulate the status quo to their advantage. 

 

Although Telstra appears to be working with the regulator on the Operational 

Separation front, the pricing of the bands has been a different story. It would 

seem that Telstra feels that the ACCC is consistently undercutting the prices 

they forward each year for the submission on their suggestions for the 

regulated price (the fee is set each year). Recently the ACCC decided to 

continue regulated prices for the local loop lines for the next three years, and 

the move saw anger from Telstra.91  This has most probably led to Telstra 

throwing their toys and refusing to discuss plans for their fibre to the node 

network (FTTN) upgrade, which may now be on hold.92 Obviously it is 

important to keep the incumbent on side as they can make the future very 

difficult when they disagree with continued regulatory policy. Very recently it 

seems the spat has become worse with Telstra publicly denouncing the 

Government’s new choice of board member Geoff Cousins.93  

 
3.3 Conclusion on Britain and Australia 
It seems that both Britain and Australia have followed a similar path. Both 

nations unbundled the loop and the incumbents fought the process for the first 

couple of years. Then after some teething problems and a review of the 

regulation, both found themselves in a position of increased consumer activity. 

Australia and Britain have ended up with operational separation of the 

incumbents businesses and have had a remarkable upturn in broadband 

                                                 
90 Even Telstra espouse the benefits of the strategy, Telstra’s Separation plan can be found at 
http://telstrawholesale.com/custsupp/performance_separation.cfm  
91 ITU at 
http://www.itu.int/ituweblogs/treg/ACCC+Angers+Telstra+Yet+Again+By+Extending+PSTN+Price+
Regulation.aspx  
92 ACCC Media release http://www.accc.gov.au/content/index.phtml/itemId/757949/fromItemId/142  
93 ABC, News Online “PM Rejects Telstra’s arguments against board appointment” September 27, 
2006. at http://abc.net.au/news/newsitems/200609/s1749688.htm  
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uptake. It would appear that the similarities are not coincidence. This most 

likely is to do with the setting of realistic prices by the regulator and 

incumbent’s choosing to work with the regulators.94 The lessons of 

Operational Separation and the benefits of lower prices must be considered 

for New Zealand’s regulatory framework.   

 

Next the case of Ireland will be investigated, as they have followed a similar 

trajectory to New Zealand in the broadband rankings of the OECD.  

 

3.4 The Failure, Ireland 
Ireland has had a fully liberated telecommunications market from 1998, which 

unbundled the local loop in 2001. The regulatory body in Ireland is called the 

Commission for Communications Regulation (ComReg). It superseded the old 

regulatory body, the Office of the Telecommunications Body for 

Communications Regulation in 200295. In this time Ireland has had limited 

success in improving its broadband standings, at the last OECD rankings96 

they were behind New Zealand in 23rd position out of the comprising 

countries. The situation in Ireland is all too familiar; an incumbent with 

excessive market power (Eircom) has a natural monopoly and as such is 

unwilling to redress control over the market it has captured. By the end of 

2005 only 1.6% of the country’s loops had been unbundled after 4 years of 

open exchange access.97  

 

According to the report “Irelands Broadband Market 2005”, the Government 

has been proactive in attempting to rollout broadband coverage to its 

population. The Government earmarked 140 million Euros for the period from 

2003 to 2007 to go to areas outside of Dublin with a population of 1500 or 

more for broadband development.  They have also invested another 64 million 

                                                 
94 In Australia the uptake seems to converge with the finalisation of price regulation, In  Britain BT 
actively dropped the wholesale prices without the regulator having to impose, e.g. cutting their 
wholesale price 70% in 2004 and pledging to work with regulation to bring their prices in line with the 
rest of the EU.  From Converge Network Digest 13th May 2004 at 
http://www.convergedigest.com/Daily/daily.asp?vn=v11n92&fecha=5%2F14%2F2004  
95 From the ComReg website at  http://www.comreg.ie/about_us/default.asp?s=2&navid=19  
96 OECD Statistics December 2005. 
97 Davies (2005). 
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Euros to go towards the development of fibre networks in a public private 

ownership arrangement. They even cleared 24 million Euros to implement 

networks in towns with populations under 1500, going in on a 55% ownership 

deal with the community.98

 

Other important points outlined in the report include some of the factors that 

the consultancy company Analysis believe have contributed towards inhibitive 

behaviour by Eircom: 

 

1. Number portability: Eircom has dictated the process so that when a 

customer changes broadband they are not allowed to keep the same 

phone number.  

2. Inconsistent pricing: Eircom has ensured that there is no relative 

advantage to leasing unbundled lines; instead they make it cheaper to 

lease their lines.  

3. The gap: Eircom force customers to disconnect their broadband 

connection when they choose to switch to an unbundled line. This can 

leave the customer without a broadband connection for a matter of 

weeks. 

4. Eircom can reject requests for competitors attempting to unbundle 

wholesale lease lines for no apparent reason.99 

 

 

Overall the current state in Ireland seems to be negative circa 2005 as far as 

ComReg’s attempts to get Eircom to the negotiating table with the other 

players. There are constant reports of the incumbent and others walking out 

on each other during discussions.100 The debate between the two sides 

was/still is focused around the transferral of unbundled lines. It seems Eircom 

has been stalling the streamlined process wanted by the other competitors, by 

                                                 
98Ibid 
99Ibid p.13 
100 For example ComReg calls on all sides to re-engage in Industry Forum to facilitate progress on 
Local Loop Unbundling at http://www.comreg.ie/whats_new/default.asp?ctype=5&nid=102328 as well 
as the quote from Tom Hickey Chairman of Alternative Operators in Irelands Telecom’s Market 
(ALTO), states  "process" has been ongoing since December 2004 "with little or no movement from 
Eircom." See http://www.electricnews.net/news.html?code=9682542  
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appealing to the idea that the competition is trying to rewrite the rules. This 

Eircom argues, amounts to the initial regulation not being adhered to.  It 

seems then, that the major factor for the reduced uptake of broadband in 

Ireland is the incumbent who is actively defending the market share they have 

by twisting poorly aligned regulation to their advantage.  

 

An Ireland broadband specialist Damien Mulley, head of the Ireland Offline 

Lobby Group, discussed what he thinks the biggest problems with broadband 

in Ireland are. Mr. Mulley believes that the issues addressed above combined 

with others such as the refusal of Eircom to deliver a flat rate narrowband all 

contribute to Ireland’s poor standing.101 To alleviate this problem he stresses 

the need for isolated areas to be allowed flat rate narrowband plan where they 

are not charged excessively when they have no alternative (even dial-up in 

Ireland is charged on a per megabyte basis).  Surprisingly enough only 46% 

of Ireland102 use the Internet consistently.  Mulley points out this must change 

if Ireland’s position is to improve. 

 

Mulley attacks the fact that ComReg have not created an independent 

adjudicator to oversee the behaviour of Eircom unlike in the UK.  To further 

this critique of ComReg, Mulley argues they are afraid to challenge Eircom in 

a courtroom.103 When it seemed that ComReg was going to have the 

regulation modified to address the issues identified above, ComReg was 

forced into court, not over the directives for the regulation but because of a 

point of law. ComReg then withdrew the directives and Eircom has continued 

to dictate the environment surrounding Local Loop Unbundling. This is 

exemplified by Eircom’s success in determining the line pricing rate that is not 

in line with the rest of the EU. In fact Ireland in 2005 had the highest price for 

lines in the EU104 which contributed significantly to the cost of broadband 

packages. 

                                                 
101 Narrow band in this sense is dial-up or speeds of 64kbps or less.  
102 ComReg (2006).  
103 From Damien Mulley’s site at http://www.mulley.net/  also evidence as to ComReg unwillingness to 
compete with Eircom at the High court can be found at The Telecom’s Regulatory Expertise Europe 
Website at http://www.t-regs.com/content/view/211/86/  
104 ComReg (2005)  
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Figure 8. EU Line prices (Source ComReg) 

 

Forfas, the Irish State Policy Advisory Group, identified that the largest 

inhibition to Ireland uptake was non awareness of the benefits broadband 

could deliver joined with high prices, lack of availability and lack of competition 

as the main factors to Ireland’s position.105 Overall the position in Ireland is 

not very dissimilar to New Zealand. Both countries have Incumbents that until 

very recently seem to have been unwilling to work with regulation in fear of 

losing their own market share. This would indicate that even when Local Loop 

Unbundling is implemented, a drastic uptake of broadband is not necessarily 

forthcoming.  

 

3.5 Conclusion on Ireland:  
Aside from both having difficult incumbents, both New Zealand and Ireland 

are unique in the lack of competition Infrastructure. Each country has a rural 

sector that is afraid of missing out on the benefits of excellent 

telecommunications. Both have had higher prices than their neighbours and 

as such have had limited expansion of the market due to the circular 

argument of demand supplying growth.  This has lead to a situation whereby 

both countries have slipped behind. Ireland is lagging because of its poor 

regulatory framework and lack of gusto coupled with limited competition. New 
                                                 
105 Forfas (2005). 
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Zealand has an incumbent that has staved off serious regulation until recently. 

This has effectively mirrored the behaviour of Eircom in a country with limited 

Interplatform competition, where the incumbent has used its position to lever 

as much advantage as it can to tilt the playing field to its side.   
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Chapter Four 
4.0 Recommendations for a Successful Regulatory Framework: 
The recommendations that I am suggesting based on this research for a 

successful implementation of the regulatory environment in New Zealand are 

divided into two areas, Economic and Technical.  

 

One of the most important factors in ensuring correct regulatory process is to 

ensure that the framework is based around the needs of the country it is being 

implemented in. New Zealand is unusual in two major factors that only Ireland 

seems to match. We have the dilemma of being both sparsely populated (like 

Australia as well) and having limited Interplatform competition (even Australia 

has cable networks in the bigger cities). Therefore any solution pertaining to 

regulation needs to address these important issues when considering just how 

to improve penetration. My recommendations are as follows:   

 

4.1 Economic Solutions: 
4.1.1 Bridging the TSO 
Regulation must ensure the fair access to telecommunications in areas where 

it is not economically viable as outlined by the TSO. The decision to 

implement Local Loop Unbundling has left many in the rural community 

outraged as they believe the decision will only benefit those in competitive 

areas.106 Because Telecom is obliged to service some communities that are 

not economically viable a solution is needed. A solution similar to Australia 
with a banded price system is recommended. It should comprise three 

areas: cities (>40,000), towns (<40,000) and communities with less than 1500 

people. This should encourage competition where it is most likely to be 

effective in the areas with higher population. To encourage small communities 

the chance to improve their standing a small subsidy should be placed on the 

cheaper broadband lines in the cities. This subsidy should then be given to 

Telecom to help towards provisioning the TSO. It is important that the subsidy 

is only used for the implementation of the TSO, the money must not be used 

in other areas of Telecom’s business. People in remote communities must 
                                                 
106 From Scoop, outlining a report commission by Federated Farmers that Local Loop Unbundling will 
not improve rural standards http://www.scoop.co.nz/stories/BU0609/S00286.htm  
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understand that the supply of service does cost more. Petrol, electricity and 

other necessities are all examples of this, and telecommunications is no 

different. The service must be available at a reasonable cost but it is 

unrealistic for the rural community to expect to pay the same price as their 

suburban counterparts. 

 

4.1.2 Pricing of Regulated Services 
The pricing structure that is developed should be set to allow a small profit for 

the incumbent for delivering the service. Cost setting is a difficult business as 

the retail minus approach that is being used currently is hard to define for 

retail services that have not yet been provided. Retail minus pricing structures 

work by finding out the retail service price and then estimating the amount of 

profit the incumbent is making off the service. The principle behind retail 

minus is effectively the retail price minus the retail cost. The idea behind this 

concept is that the costs of marketing and delivering the service to the end 

user are no longer incurred by the incumbent as this responsibility is now the 

competitor’s. The ‘last mile’ margin is reduced from the retail price and the 

regulatory body can set the price on this principle.  The current regulatory 

pricing was based on a comparison of 47 states in the USA where retail minus 

was implemented. Using this data an average for retail minus was assessed 

and suggested, this is how the Commerce Commission107 figured out their 

methodology for retail minus.  

 

In the impending decision for the regulated price of Local Loop Unbundling 

the Commerce Commission is attempting to decide between retail minus and 

the long-run incremental cost-based (LRIC) pricing structure.  The decision of 

a methodology is vitally important, as we saw in Australia. Without the correct 

methodology to set the regulated price the Incumbent is likely to use the 

structures against the regulator, as Telecom appears to be doing at the 

moment108. One problem with setting retail minus pricing is how to estimate 

the retail costs of a service when it has not been implemented; for this reason 

                                                 
107 Commerce Commission (2002). 
108 See telecom’s new Plans at http://www.xtra.co.nz /unleashed where Telecom are offering their retail 
customers a cheaper price that the regulated UBS service for wholesalers. 
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and the fact that the retail cost of Telecom’s services are not transparent, the 
use of a LRIC pricing methodology to set the regulated rates is 
recommended. The LIRC method is based on the expected costs of an 

efficient operator and the price is set against this. This is a better methodology 

for the current dilemma where there is no comparative retail service. The 

other advantage of LIRC pricing is it is based on the future cost of supply, so 

by the time the price is set it is not drastically out of date as can happen in the 

retail minus method.  

 

4.1.3 Reduction of Regulation 

Regulation is a method to enhance areas for competition where it currently 

does not exist. In areas where it has been determined that competition does 

exist then regulation in that area should be lifted or reduced and the role of 

competition should be allowed to take over. The methodology used in the 

original Commerce Commission’s determination of 2003 should be used.109 If 

a business can follow an appeal process that is set with clearly defined 

procedures for the establishment of a competitive area, then there will be 

more incentive to work with regulators. If a business can use this procedure to 

prove competition has reached a certain level, regulation should be lifted on 

the area of concern. There are two major reasons for this. The first is to show 

that New Zealand is not a country of heavy handed regulators. The second is 

to guarantee to the players involved in the regulatory process that it will end if 

a sustainable level of competition has been reached. This would hopefully 

avoid the issues seen in Australia at the moment due to the announcement of 

continued regulation for the next three years with the blanket pricing structure 

that has upset Telstra.   

 

 

 
 
                                                 
109 The Commerce Commissions needs to design a clear-cut methodology, in the Commerce 
Commission (2003) p.75-102 they outlined the reasons for identifying five areas in New Zealand that 
do not face limited competition. This methodology should be expanded on and formalised for the 
identification of highly competitive areas.  Ofcom outlines an excellent methodology for evaluating the 
impact of the regulatory goals in “Evaluating the impact of the Strategic Review of 
Telecommunications” This could be used as a template for New Zealand. 
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4.1.4 Incentives for investment 
In Korea ILEC investment in next generation platforms were offered massive 

tax incentives and reduced government loans as incentives on the 

development110 of new network infrastructure. The OECD believes that this is 

a good strategy but only if the new infrastructure is regulated in the same way 

as the old. In New Zealand it is unlikely that the Government will initiate such 

action, as it would likely bring a barrage of criticism and a waterfall of requests 

by other businesses for tax incentives for the national good.  

 

Instead New Zealand will have to rely on the impetus from other factors. 

Because of the rapid pace of change in technology, Interplatform competition 

is starting to become available in different mediums that were not available 5 

years ago. This means that with the increase in competition the market should 

grow, meaning more money is available for the providers of these services. 

TelstraClear has come back into New Zealand and is starting to reinvest in 

their network, recently finishing the fibre backbone between Dunedin and 

Christchurch.111 This delivery of a second platform should create more 

competition for Telecom in the wholesaling business. If Telecom wish to not 

invest in their wholesaling platform then it is only likely to be at the detriment 

of their shareholders. They will face in the near future competition from 

Vodafone112 and other wireless solutions, not to mention the possibility of 

future technologies like BPL and broadband through digital tv providers as is 

happening in England through Sky.  If the introduction of enhanced 

competition occurs in the future it is vitally important for the reduction of 

regulation to occur in the appropriate areas. Being a fixed line provider 

Telecom is in a position to better all the competition with available service, but 

if they choose to threaten the regulators with reduced investment in their 

services it is likely the only people who may lose out are the shareholders. 

 

                                                 
110 OECD (2001, 2003). 
111 From TelstraClear’s website at 
http://www.telstraclear.co.nz/companyinfo/media_release_detail.cfm?newsid=237
112 The vodem has just been released, it is a portable broadband modem that works anywhere that 
Vodafone’s 3G network covers. See www.vodafone.co.nz  
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To encourage CLEC investment in their infrastructure, a set size or number of 

connections per exchange should be set to identify a turning point where the 

competitor is of a valid size to be pushed towards implementing its own 

infrastructure.  

 

4.1.5 Governmental Push for Community and Business Innovation 
The Government needs to continue the Broadband Challenge fund to promote 

innovation and delivery of high class fibre networks to communities that are 

willing to put up their hand for the delivery of advanced communications. By 

enabling this dynamic and increasing funding for the Broadband Challenge, 

communities have the opportunity to improve their education and services.113 

This in turn will help people gain an understanding of the benefits of high class 

telecommunications and drive the expectations of New Zealanders in the 

marketplace. This will drive the telecommunications market because people 

will expect a superior service as the realisation of the benefits associated with 

telecommunications filter through.  The problem in Ireland has a lot to do with 

limited knowledge of what is achievable through broadband;114 the Broadband 

Strategy is a way of changing this from the roots up as opposed to the Telco’s 

telling us what is available.  

 

4.2 Technical Solutions: 
4.2.1 Rural Advice Taskforce 
A Governmental Taskforce needs to be set up to identify appropriate 

technologies for communities where DSL is not available. The taskforce is to 

establish a set of guidelines or a technology specific checklist based on 

alternative technologies that could benefit isolated communities. In particular 

the task force should look for features that identify an appropriate choice for a 

community. The deliverance of a checklist for small communities would 

enable them to identify the most appropriate technology for the 

implementation of broadband. This would allow communities that feel 

                                                 
113 The results of the $16 Million for Urban Centres Broadband Challenge has seen some great 
innovation see http://www.scoop.co.nz/stories/PA0609/S00198.htm   
114 As identified by Forfas (2005). 
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proactive, to have some guidelines to start the logical process of how to go 

about implementation in non-commercially viable areas.  

 

4.2.2 Co-Location   
Telecom has initiated a consultation towards co-location by establishing an 

industry led working party on the implementation of co-location. It is of vital 

importance that co-location is co-mingling rather than the other alternatives 

such as hostel co-location or distant co-location. This is because in other 

implementations of Local Loop Unbundling the rules governing the exchange, 

access and location of equipment have severely impeded the unbundling 

process.  As well as ensuring co-mingling it is vital that the Government 

ensure the charges for entry into the exchanges are fair and equitable to all 

parties involved. I believe that a small technical complaints tribunal within the 

Telecommunications Commissioner’s office should be set up to oversee the 

physical process of access and rights within exchanges based on the results 

of the working party to ensure the smooth roll-out of Local Loop Unbundling. 

 

4.2.3 Operational Support System Improvement  
As previously noted, Telecom’s OSS system and process have been the 

cause of some dispute. Not only has the mismatching of account numbers 

occurred but there have been allegations of misconduct by Telecom when 

ISP’s have made DSL account requests and the customer has been told DSL 

is not available in the area115. Then when the customer has requested the 

service through Xtra, it has been provisioned. These OSS mistakes are 

impeding the uptake of broadband, much like the slow process of Eircom. It is 

positive to see that Telecom is currently redefining their OSS for next 

generation technology and the environment ahead.116

 

 

 
                                                 
115 See ComputerWorld at 
http://computerworld.co.nz/news.nsf/news/5A6900F05689FA9BCC2570930009125A?Opendocument
&HighLight=2,telecom,ihug  
116 See OSS Re-Engineering: The Telecom New Zealand case 
http://www.alcatel.com/doctypes/articlepaperlibrary/html/ATR2005Q1/ATR2005Q1A14_EN.jhtml?re
positoryItem=tcm%3A172-220871635  
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4.2.4 The Guarantee of Backhaul: 
One of the problems with Local Loop Unbundling as a solution is that there is 

the possibility that the bottleneck from the exchange is moved to the backhaul 

of the network that is still controlled by Telecom. The solution around this is to 

regulate a guarantee that Telecom must treat all backhaul traffic in an equal 

manner and set capped rates for different data limits. As of 2005, Telecom 

was giving a 10GB limit per UBS account which was then charged $2.85 per 

GB over this limit. A regulated price on the data transfer instead of the penalty 

system previously mentioned would improve ISP’s chances of being able to 

offer innovative high data usage plans.  

 

For example at the penalty rates, a user who downloaded 50 GB would be 

costing the ISP $114 on top of the line rental (set around $30 depending on 

certain factors). It is difficult to believe that it costs Telecom over $114 to 

deliver 50GB of traffic from a user’s account to their ISP’s PoP (Handover 

point known as Point of Presence). These charges seem designed to 

disadvantage the competition ISP. To exemplify this point the VoIP 

termination rate from the USA is charged at 0.0236117 US cents a minute to a 

New Zealand landline. A 100 minuted VoIP phone call from the United States, 

which would use a significant amount of data (around 960MB118) is only 

charged by Telecom at 1.56 US cents! At these same rates a GB would cost 

around 1.6 US cents or around 3 cents NZ. If that’s what it costs to call a NZ 

landline over VoIP from the USA, how can it cost $2.85 to transfer a GB from 

an exchange to the PoP. $2.85 hardly seems to translate into the ‘retail minus’ 

approach that Telecom is committed to delivering.  

  

 

 
 
 

                                                 
117 Price from www.VoipJet.com   
118 Skype FAQ’s how much data does an average second take, between 14 and 16 KBps = 960 KBps 
per minute or 960MB Per 100 Minutes, found at http://www.skype.com/help/faq/technical.html  
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4.2.5 Implementation of Naked DSL 
One of the fundamental methods of reducing price and encouraging 

convergence119 is by enforcing the incumbent to supply naked DSL as one of 

the regulated services. This should stop the current practice of Telecom 

requiring a PSTN number with wholesale connections. Without the effective 

‘free local’ calling and the dial-tone which costs an astonishing $44 dollars a 

month, the price factor for broadband is dramatically reduced. Without the 

extra charge, convergence should occur at a faster rate, as there is a price 

incentive away from PSTN services. Telecom’s current DSL is effectively 

naked DSL except for the fact that they include the PSTN dial tone as part of 

the billing process at the wholesale level. The Commerce Commission needs 

to stop this practice, implement naked DSL, set the price based on Local Loop 

Unbundling lines and ensure Telecom is offering naked DSL to its retail 

customers. 

 

4.2.6 Clear Information on Contention Ratios and Improved Efficiency of 
Number Portability 
It is imperative that the competitors have more information on the congestion 

at the bottlenecks in the network. If information on contention ratios is 

delivered, then ISP’s have the ability to plan with realistic expectations and 

answers for their customers. Number portability is attributed to the lack of 

broadband uptake in Ireland. Directives towards enhancing this process must 

be taken. In fitting with number portability, the system that controls the 

changeover of lines needs to be addressed, as lead times have been causing 

issues in New Zealand. Very recently Telecom has acknowledged these 

issues120 and has promised greater transparency into their network in the 

near future. This includes a statement of intention to reduce lead times and 

the general DSL setup/switch over process.  

 

 
 

                                                 
119 Convergence is the term used for the probable convergence of Telecommunications and Television 
and entertainment services being delivered through the same medium, namely the copper loop.  
120 Telecom‘s Consistency and Operational Improvement Road map, August 2006.  
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4.2.7 Real-Time Network Information Initiatives  
Information on the network is required for the competition carriers and 

Telecom to produce transparency in the day-to-day workings of the network. 

In the current situation the competition ISP’s are often in the dark regarding 

the status of their lines and have to go through Telecom to find out what is 

actually happening. Even Telecom admits this problem and has begun to 

issue some resolutions.121 Transparency within the network allows both 

consumers and wholesale customers access information, which in effect 

would reduce Telecom’s work load, making the proceedings at Telecom more 

efficient. Real time information for both retail and wholesale customers must 

be implemented for improved competition. Access to the real-time status of 

the network would enable competition ISP’s to have the information at hand 

without having to rely on Telecom’s systems. This puts them at a 

disadvantage to Xtra which has instant access to network conditions. Once 

again under the new Wholesale division at Telecom, the problem has been 

recognised and solutions for real time information on loads of the network and 

expected speeds will be available soon.122 On top of this they have opened up 

reporting on different areas of the network and are implementing a service 

where wholesalers can request specific information. This is an excellent step 

towards a more competitive environment and Telecom is to be commended in 

this action.  

 

 
 

                                                 
121 Telecom’s Network and Systems Development Roadmap, August 2006. 
122 Ibid. 
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Chapter Five 

5.0 Overall Recommendations: 
5.1 Operational Separation of Telecom 
The accounting separation legislation stated in the amendment of the 

Telecommunications Act 2001 is not robust enough. Telecom has voluntarily 

announced accounting separation and in the yearly report they announced the 

structure (see figure 9)123 that Telecom would take. The problem with the 

structure presented by Telecom is that it does not separate the network into 

its own division. This means that the Wholesale division is separated but 

Telecom will retain internal access for its own Xtra brand.  

 

 
Figure 9. Telecom’s proposed structure (Source Telecom) 

 

The problem here is that although Telecom has made a pledge for 

improvement and equitable access for wholesalers and the Xtra brand, they 

have not provided a methodology to implement it.  By internalising their 

network, they have only really offered guarantees124 based on a charter that is 

not legally binding.125  In both Australia and Britain it was decided that 

accounting separation was not transparent enough for the regulator to see the 
                                                 
123 Telecom’s 2006 Q4 Report. 
124 It is possible that Telecom will come to the negotiation table with proposed legal rules but at the 
time of writing these were not available to me. 
125 Telecom’s Wholesale Charter p. 5. 
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inner workings of the incumbent’s systems. This meant both regulators felt 

that anti-competitive behaviour could be masked and as such pursued robust 

operational separation. The successful BT model is based around the fact that 

the network has been separated from the business to act as an independent 

entity focused on running and selling network services. I believe Telecom 

have deliberately made their model look similar but this important difference is 

not embraced by Telecom’s proposal as seen in the diagram above compared 

to BT’s structure as shown in figure 10.  Another crucial issue is the fact 

Telecom’s wholesale division is reporting to the Technology and Enterprise 

Division where as in the BT Model both OpenReach and the Wholesale 

division report directly to the oversight board and Ofcom. 

 

 

Wholesale Retail

Main BT PLC Board

Global
Services 

openreach

openreach 
Board

Operating
Committee

Wholesale
Board

Retail
Board

Global
Board

EAB 

BT CEO Management reporting
Compliance oversight

openreach
Board 

Figure 10. BT’s structure (Source BT) EAB stands for equality of access board, they 

report to Ofcom and BT. 

 

To further the concerns of the proposed structure, Telecom’s Australian 

operation AAPT argued strongly against the diluted separation of Telstra. 

They proposed in February 2006 that: 
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 “We have significant concerns that the process of operational separation can 

be ‘gamed’ to result either in no effective separation or in the minister 

effectively writing the plan,”126  

 

This highlights the argument against a weak separation as Telecom is happy 

to argue for a weak solution in New Zealand but counter that same argument 

when they are not in the monopoly position! This shows that they are pushing 

the regulatory boundaries in New Zealand to try and gain any advantage they 

think they maybe able to hold. 

 

Operational separation is a very important part of my solution because it 

solves many of the technical issues that can be used to impede Local Loop 

Unbundling. The separation of the network into a business that supplies 

network services will place the impetus for the business to gain as many 

network customers as possible. This means that all DSL handover solutions 

and real time information would become a priority. If everyone has equal 

access, it is in the network’s best interest to ensure smooth handover 

systems, equal terms of service and most importantly no special treatment for 

the Xtra brand. If the network division is operating for its own success, it takes 

away the company’s conflict of interest.  

 

The conflict of interest Telecom faces is the dilemma between opening its 

network to competitors and trying to retain market share for its retail business. 

This results in an internal conflict where the business is trying to offer two 

competing services under one brand. On the one hand, you have a retail 

business pushing to ensure traditional revenue streams and retain market 

share for the services they offer. Then on the other side, there is the network 

that has to sell these same services to the competition. Why would any 

company that has these services under the same brand want to help their 

competitors take their market share? 

 

                                                 
126 From Kate McLaughlin, National Business Review, “Telecom’s separation motives queried”, June 
2006.  
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This is why operational separation has been posited. By separating the 

network out from the Telecom structure and being run as a separate business, 

the conflict is removed. This is because the network business such as 

OpenReach is in business for itself, not the structure that owns it. Telecom’s 

proposal to internalise the network within the business structure will not solve 

the conflict of interest as the retail side will push against the success of the 

network. In operational separation, Telecom will still make profit from the 

success of their network, and the retail division will not have the opportunity to 

use the advantage of an internalised provider. If the commitment Telecom has 

made to improve the regulatory situation is true and they have been honest 

with their figures of retail cost, then the removal of the network from the 

structure of their business should not affect their retail business. Telecom has 

continually said that an efficient operator has room to make money from the 

margins set.127 If this is the case then they should embrace their own words 

and compete on an equal footing to the other ISP’s. 

 

If the networks workings are internalised and Xtra is forced to compete on the 

same level as other ISP’s, then the network division will deliver the fairest 

prices possible, and Xtra will not have the advantage that it used to have. This 

has worked in Britain where BT reduced the prices of unbundled lines by 70% 

in 2004 without regulatory intervention.128 Operational separation is vital if the 

regulatory framework is to be viable. The advantages of ensuring an equal 

playing field for both economic and technical reasons are too numerous to 

overlook.  

 

Operational separation solves investment issues as the network division will 

want to remain competitive against the Infrastructure competition of 

TelstraClear and the new entrant in the broadband market Vodafone. It solves 

the pricing issues because the incumbent is forced to buy from its own 

network, reducing the incentive for excessive pricing. The network division will 

encourage competition for business from different ISP’s, as that is how it will 
                                                 
127 Most recently in Telecom’s Wholesale Charter p.3 
128 From The BT Story at 
http://www.btplc.com/Thegroup/Companyprofile/TheBTstory/TheBTstory.htm  
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make money. The technical issues are solved from the reduced need to guard 

the network. If the incumbent is buying and receiving information from the 

network business then it is vital that all the technical issues are solved or it is 

at the detriment of its own retail service! Full structural separation129 (the 

forced selling of the network business) is not advocated, because Telecom 

needs the incentive to make money from the network business. This in turn 

will benefit the long run value of the company and show returns to the 

shareholders.  This solution can work as evidenced in Britain. If the 

methodology works in Britain and for the most part in Australia, there is no 

reason to waste another couple of years only to realise that Telecom needs 

operational separation. It is recommended that the robust operational 
separation of Telecom130 be structured in a similar manner to the 
diagram shown in figure 11.  
 

                                                 
129 The OECD argues that full structural separation can be detrimental to broadband uptake. OECD 
(Xavier, 2003) 
130 InternetNZ argue for an inquiry into structural separation of Telecom in their submission on the 
Amendment. However I believe the money could be better spent on ensuring the implementation of 
robust Operational Separation, Asides from the Structural Separation issue, I agree with the content of 
InternetNZ’s submission.  
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Figure 11. Proposed Structure  
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In the proposed structure both the Network and Wholesale division still are reporting 

to the CEO, but the direction of each division is in their leadership. Their compliance 

to the regulation is governed by the oversight board who reports to the 

Telecommunications Commissioner, the Commerce Commission and Telecoms 

executives.  
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5.2 Conclusion: 
Results from this research suggest that that the improvement of New 

Zealand’s broadband market is imminent. Even during the research period the 

situation for the average consumer has improved greatly. From a restrictive 

2Mbps/128Kbps limit with data caps at the start of the year to a best effort 

FullSpeed/FullSpeed131 unlimited download plan by October 26, it is fair to 

say that progress is being made. No such leaps had been made in the past 

four years in an environment with limited regulatory process. If at the very 

least the threat of open competition has kick started the incumbent into 

development of its broadband services then it is already a partial success.   

 

The very real threat is not from the sudden change of heart by Telecom but 

the predatory instinct to ensure retaining the impressive market share 

Telecom already has. The recent example of Telecom offering a retail product 

for less than the wholesale can only mean one of two things. The regulated 

price is too high, Telecom are in fact able to deliver the service at a lower 

price or Telecom is engaging in methods to undercut the effects that Local 

Loop Unbundling may have on their market share.   

 

Any good regulatory process will as in Britain, require the incumbent to liaise 

about offerings that it is going to provide and ensure that the same offerings 

are available to the wholesalers. This is in a nutshell the principle of retail 

parity. The challenge ahead for the Government and the Commerce 

Commission is to design a framework that has enough bite to ensure Telecom 

will play by the rules. If the regulation does not have the appropriate 

conditions to enforce its rulings, the incumbent will most likely engage in 

diversionary tactics as Eircom has in Ireland. It is vital that the regulatory body 

has the ‘sting in its tail’; this is most probably through the ability to fiscally 

penalise anti-competitive behaviour without the referral to the high court.   

 

                                                 
131 The Full Speed plan offered by Telecom is to run the speeds as fast as the current technology will 
carry them. This results in around 7Mbps as a theoretical maximum. However lower speeds are more 
likely due to increased traffic and the distance between the customer and the exchange. 
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The framework must offer timely advice and solutions to the parties involved. 

Determinations that take two years to resolve are effectively redundant by the 

time they are released due to the rapid pace of change in the industry. 

Ensuring equality throughout the framework must be a driving factor. Equality 

of access at the local loop and delivery throughout the network structure is 

vital to guarantee a fair and competitive playing field for all parties involved. 

Operational separation is an excellent solution to help ensure equality of 

access and delivery.  

 

The framework must also consider the equality for the end consumers and 

align the obligations of the TSO with the needs of all New Zealanders. 

Ultimately the regulatory framework that succeeds in New Zealand will 

address all of the factors I have identified and implement the solutions I have 

suggested. Finally the removal of regulation where competition has replaced a 

monopoly market must be adhered to. This is to assure big business in New 

Zealand that regulation is only in place where it is required, not as a matter of 

principle as it seems to be in Australia where the situation appears to be 

turning sour at the time of writing. The implementation of operational 

separation should be seen as a stepping stone towards the reduction of 

regulation, not as the enforcement of a Government on the regulatory war 

path.  
 
5.3 What Next? 
The final recommendation is for New Zealand to set up a permanent taskforce 

within the Digital Strategy Group to identify the relevant future technologies 

that will be delivered in the next five to ten years. The job of such a team 

would be to follow the developments of the deployment of Next Generation 

Technologies to ensure that New Zealand is up with the play in the world 

scene.  

 

Our one advantage from the current dilemma is we have seen what works and 

what does not. Therefore we are in the perfect position to leap frog our way to 

the Government’s goals of upper quartile OECD ranking by avoiding the 

obvious failures and capitalising on other countries’ points of success.  
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Telecommunications Amendment Bill” August 2006. 
 
Laurence Kotlikoff, “Telecommunications Policy – Promoting Investment and 
Vigorous Competition”, AT &T commission paper. April 2003. 
 
M. Michalis, “Access issues: Operational Support Systems and regulation” 
Telecommunications Policy, Volume 23, Number 6, pp. 481-493. September 
1999. 
 
(MED publications at www.med.govt.nz) 
 
Ministry of Economic Development, Azimuth Consulting, “Assessment of 
Telecom’s NGN Roll-Out April 2006 Public Version”, 2006 
 
Ministry of Economic Development, “Benchmarking the Comparative 
Performance of New Zealand’s Telecommunications Regime”, 30th June 2005 
 
Ministry of Economic Development, Network Strategies, “Organisational 
Separation and Structural Separation - key issues Final report for the MED, 11 
April 2006” 2006. 
 
Ministry of Economic Development, “The Digital Strategy” 2004.  
 
(OECD publications and statistics at www.oecd.org) 
 
OECD, Dr. Sam Paltridge , “Working Party on Telecommunication and 
Information Service Policies, The Development of Broadband Access in 
OECD Countries”, Oct 2001.  
 
OECD, “Recommendation of the Council on Broadband Development” 
(adopted by the Council at its 1077th Session on 12 February 2004),  2004  
 
OECD, Mr. Atsushi Umino, “The OECD, Working Party on Telecommunication 
and Information Services Policies. Developments in Local Loop Unbundling.” 
September 2003.  
 
OECD, Dr. Patrick Xavier, “Working Party on Telecommunication and 
Information Services Policies The Benefits and Costs of structural separation 
of the Local Loop”, 2003. 
 
(Ofcom publications at www.ofcom.org.uk) 
 

 62  

http://www.internetnz.net.nz
http://www.med.govt.nz
http://www.oecd.org
http://www.ofcom.org.uk


Ofcom “Evaluating the impact of the Strategic Review of Telecommunications  
Statement” February 2006. 
 
Jon Robbins, “Oftel Slated for Dragging its feet on Local Loop Unbundling as 
BT Continues to reign” The Lawyer, August 2002 
 
(Telecom publications from www.telecom.co.nz)  
 
Telecom New Zealand, “Section 64, Review and Schedule 3 - Investigation 
into Unbundling the Local Loop Network and the Fixed Public Data Network, 
Telecom’s Submission to the Minister of Communications on the Commerce 
Commissions Final Report”, February 2004. 
 
Telecom New Zealand, “Telecom’s Submission on the Amendment to the 
Telecommunications Act”, 8 August 2006.  
 
Telecom’s Wholesale Charter, August 2006. 
  
Telecom’s “Consistency and Operational Improvement Roadmap”, August 
2006  
 
Telecom’s “Network and Systems Development Roadmap”, August 2006
 
Telecommunications Users' Association of New Zealand Inc (TUANZ), 
“TUANZ TELECOMMUNICATIONS AMENDMENT BILL 2006 Submission to 
Select Committee on Finance and Expenditure from the Telecommunications 
Users' Association of New Zealand Inc (TUANZ)”, 11 August 2006. 
 
Derek Turner, “Broadband Reality Check; The FCC ignores America’s Digital 
Divide”. Research Fellow, Free Press, Consumers Union of America. August 
2005 
 
Wairua Consulting Limited, “Comparison of OECD Broadband Markets, A 
comparison of cost and performance data for business and residential 
broadband products in 26 OECD countries”, May 2006.   
 
Western Develoment Commission (WDC), “Key Issues in Relation to 
Broadband Infrastructure, Submission to Forfás from the Western 
Development Commission”, February 2006. 
 
Websites consistently used:  
 
Australian Competition and Consumer Commission www.accc.govt.au  

Commerce Commissions website at www.comcom.govt.nz  

ComputerWorld at www.computerworld.co.nz  

ComReg website at www.comreg.ie/  

Google www.google.com  

Google Scholar www.scholar.google.com  
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HiGrowth at www.higrowth.co.nz  

Ihug at www.ihug.co.nz/  

InternetNZ at www.internetnz.net.nz  

Ministry of Economic Developments website at www.med.govt.nz  

New Zealand Institute for the Study of Competition and Regulation Inc at 

www.iscr.org.nz/

OECD website at www.oecd.org  

Ofcom website at www.ofcom.org.uk  

Orcon www.orcon.co.nz/  

Otago University Library website www.library.otago.ac.nz/  

Slingshot www.slingshot.co.nz  

Telecom New Zealand at www.telecom.co.nz  

TelstraClear www.telstraclear.co.nz/  

The Digital Strategy www.digitalstrategy.govt.nz  

The Governments Website at www.beehive.govt.nz/  

The Internet Service Providers Association of New Zealand at 

www.ispanz.org.nz/

The Internet World Stats Site at www.internetworldstats.com/pacific.htm#nz  
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Appendix  
 
Diagrams from: OECD, Mr. Atsushi Umino, “The OECD, Working Party on 
Telecommunication and Information Services Policies. Developments in Local 
Loop Unbundling.” September 2003.  
 
Full unbundling 
Full unbundling (sometimes referred to as access to raw copper) occurs when 
the copper pairs connecting a subscriber to the MDF are leased by a new 
entrant from the incumbent (Figure 1). The new entrant takes total control of 
the copper pairs and can provide subscribers with all services including voice. 
The new entrant can also enhance the copper pairs by adding ADSL 
technology. The incumbent still maintains ownership of the unbundled loop 
and is responsible for maintaining it. 
 

 
 
Line sharing (shared access) 
Line sharing allows the incumbent to maintain control of the copper pair and continue 
providing some services to a subscriber while allowing an access seeker to lease part of the 
copper pair spectrum and provide services to the same subscriber (Figure 2)5. Line sharing 
allows the incumbent to continue to provide telephone service while the competitor provides 
broadband (xDSL) services on the same copper pair. With line sharing, the competing 
supplier uses the non-voice frequency of the loop. Consumers can obtain broadband service 
from the most competitive provider without installing a second line. 
A primary difficulty of line sharing has to do with technical interface problems. For example, 
implementation of ADSL with telephony and with ISDN uses different spectrum allocation so 
that different equipment may be necessary both for the splitter and for ADSL. In addition, line 
sharing may slow down the speed for digital access in general due to “frequency unbundling”. 
When high-speed data runs along adjacent telephone lines, the signal on one wire can bring 
noise into the next wire, interfering with the signal and resulting in slower data rates. This 
problem is known as “crosstalk”, which has to be technically overcome in order to expand 
ADSL access via line sharing. 
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Bitstream (or wholesale) access 
Bitstream access provides ISPs with a wholesale xDSL product from the incumbent. With 
bitstream access, the incumbent maintains control over the subscriber’s line but allocates 
spectrum to an access seeker. The incumbent provides the ADSL technology and modems so 
that new entrants have no management control over the physical line and are not allowed to 
add other equipment. As seen in Figure 3, unlike full unbundling and line sharing, the access 
seekers can only supply the services that the incumbent designates. Accordingly, bitstream 
access reduces the level of competition compared with full unbundling and line sharing as 
there is no competition at the physical layer and there is no incentive for the incumbent to 
deploy new technology. For new entrants, a low level of service-based competition can be 
expected due to the fact that they can only obtain access to the system that the incumbent 
chooses to implement. 
With bitstream access, spectrum management between operators is unnecessary because it is 
handled completely by the incumbent. It is partly for this reason that new entrants generally 
do not favour this method. This variant of LLU can be a good option, especially for ISPs. 
While bitstream access has been considered as a form of unbundling, there are some countries 
that do not view bitstream access as coming within the scope of unbundling policy.6 There are 
also a number of countries that have not introduced this form of access at all. Bitstream access 
can lead to line interference in specific situations depending on the xDSL technology used. 
For example, in the case of simultaneous use of xDSL technology by more than one operator, 
there may be difficulties in operating at the same time. In such a case it is difficult to identify 
the ultimate source of disturbances. 
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2005 OECD Statistics: 
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2005 Broadband Penetration by Country and Technology: 
 

 DSL Cable Other  Total Total subscribers 
Iceland 25.9 0.1 0.6 26.7 78,017 
Korea 13.6 8.3 3.4 25.4 12,190,711 
Netherlands 15.7 9.6 0.0 25.3 4,113,573 
Denmark 15.3 7.2 2.5 25.0 1,350,415 
Switzerland 14.7 8.0 0.4 23.1 1,725,446 
Finland 19.5 2.8 0.1 22.5 1,174,200 
Norway 17.8 2.9 1.2 21.9 1,006,766 
Canada 10.1 10.8 0.1 21.0 6,706,699 
Sweden 13.3 3.4 3.6 20.3 1,830,000 
Belgium 11.3 7.0 0.0 18.3 1,902,739 
Japan 11.3 2.5 3.8 17.6 22,515,091 
United States 6.5 9.0 1.3 16.8 49,391,060 
United Kingdom 11.5 4.4 0.0 15.9 9,539,900 
France 14.3 0.9 0.0 15.2 9,465,600 
Luxembourg 13.3 1.6 0.0 14.9 67,357 
Austria 8.1 5.8 0.2 14.1 1,155,000 
Australia 10.8 2.6 0.4 13.8 2,785,000 
Germany 12.6 0.3 0.1 13.0 10,706,600 
Italy 11.3 0.0 0.6 11.9 6,896,696 
Spain 9.2 2.5 0.1 11.7 4,994,274 
Portugal 6.6 4.9 0.0 11.5 1,212,034 
New Zealand 7.3 0.4 0.4 8.1 331,000 
Ireland 5.0 0.6 1.1 6.7 270,700 
Czech Republic 3.0 1.4 2.0 6.4 650,000 
Hungary 4.1 2.1 0.1 6.3 639,505 
Slovak 
Republic 2.0 0.4 0.2 2.5 133,900 
Poland 1.6 0.7 0.1 2.4 897,659 
Mexico 1.5 0.6 0.0 2.2 2,304,520 
Turkey 2.1 0.0 0.0 2.1 1,530,000 
Greece 1.4 0.0 0.0 1.4 155,418 
OECD 8.4 4.2 1.0 13.6 157,719,880 
EU 15 11.7 2.2 0.3 14.2 54,834,506 

 
 
 
All other OECD Statistics are found at www.oecd.org  
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Research Article 
 

Competition policy and regulatory style – 
issues for the New Zealand Government 
 
Abstract  
Purpose – The reduced uptake of broadband by New Zealanders in comparison with the rest 

of the OECD over the past five years has been an interesting development for a country that 

espouses the uptake and adoption of new technologies. The Government has acknowledged 

that the natural monopoly driven by Telecom (the national Incumbent) is not creating the 

environment necessary for rapid improvement. The Government has proposed the 

introduction of Local Loop Unbundling as part of a regulatory package to deliver advanced 

communications in New Zealand. It is the contention of this paper to make recommendations 

on how to achieve a successful regulatory environment in New Zealand.  

 

Design/methodology/approach – The identification of the factors that improve broadband 

penetration was the first step in the research methodology. After gaining an understanding of 

the factors that contribute towards the enhancement of broadband penetration arguments 

surrounding Local Loop Unbundling were identified.  Finally a comparison of three similar 

countries that have all unbundled with varying degrees of success was conducted to assess 

the most important regulatory decisions in the implementation of Local Loop Unbundling. 

 

Findings- This paper espouses that the most important factor in the set up of a successful 

implementation of telecommunications regulation is to ensure the separation of the network 

from Incumbents. This aligned with a balanced approach to regulation should result in a 

successful implementation of Local Loop unbundling in New Zealand. 

 

Research limitations/implications –The factors that influence broadband adoption are likely 

to vary between countries. As each country has its own unique issues surrounding the 

telecommunications sector it is unlikely there is a solution that will fit all markets. The 

countries included in the comparison were used for the similarities they show to New Zealand. 

It is difficult to prove that the methods that have worked in the case study countries will work 

in New Zealand, although it is fair to argue it is likely that similar results can be achieved from 

the identification of positive regulatory factors. 

 

Originality/value – The paper analyzes the necessary requirements for the successful 

implementation of upcoming regulation in New Zealand.  

 

Keywords - Telecommunications, Local Loop Unbundling, New Zealand, Regulation  

Paper type - Research Paper 
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Introduction 
New Zealand’s recent rankings in the OECD broadband subscription rates have caused 

concern in the Government and private sector.  The low position of New Zealand compared to 

the rest of the OECD has highlighted the inefficiencies of the New Zealand broadband 

market. To address the problem, the government has decided to implement Local Loop 

Unbundling and accounting separation of the Incumbent Telecom. This paper is an attempt to 

isolate the most important factors in broadband uptake and suggest recommendations for the 

regulatory policy in New Zealand to ensure the successful implementation of Local Loop 

Unbundling and the surrounding framework. 

 

Background 
New Zealand privatised the State owned network from the structure of New Zealand Post to 

form Telecom 17 years ago. This has lead to a private natural monopoly where the Incumbent 

holds the majority of market share in the telecommunications industry. The initial decision by 

the Government against Local Loop Unbundling was in 2001 after the passing of the 

Telecommunications Act.  This decision was reiterated again in 2003 due to an economic 

analysis by the Commerce Commission that did not show the expected benefits from Local 

Loop Unbundling. Instead a reduced form of regulation, Unbundled Bitstream Service (UBS) 

was implemented.  Because of these decisions the Incumbent was not forced in a competitive 

manner to keep pace with developments around the world. This was exemplified by the 

majority of assessments on New Zealand’s broadband rates to conclude that speeds were 

slow and prices were high in comparison with the rest of the OECD as of June 2006.  It 

appears the lighter approach to regulation has not delivered the expected outcomes of the 

2003 analysis and as such the Government announced the intention to unbundle the Local 

Loop on the 3rd May 2006. 

 

The Importance of Broadband to New Zealand 
No one would argue that improving a country’s telecommunications is detrimental for their 

economy or growth.  Because of this it is an important developmental process for a country to 

ensure the success of their telecommunications market. A successful market would be a 

market that has a high level of competition which would in turn be realised by lower prices, 

high data speeds and a large choice of providers. The upturn in broadband penetration can 

result in positive benefits such as the improvement of a countries e-readiness as determined 

by the OECD, considered a necessary factor in the transformation to a knowledge economy. 

Other more tangible benefits include the strong possibility of GDP growth (Economist 

Intelligence Unit, 2005) and new services and innovations delivered by the technology 

(Economist, 1999, 2001, 2002a, b). Specifically to New Zealand the development of a 

competitive market to improve communications and penetration is directly in line with the 
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three goals set by the Government in 2002.i  The areas picked for development are the ICT 

sector, Biotechnology and the Creative Industries, such as Peter Jackson’s Lord of the Rings 

trilogy. Cheap, high capacity communications are vital for the delivery of such bandwidth 

intensive sectors as identified.  

 
The Most Important Factors in Broadband Penetration Rates 
It seems there are some very uncontentious issues surrounding broadband uptake. From the 

literature surveyed the agreed upon factors in the uptake of broadband are: 

 

Population Density -In the literature surveyed  (Flam 2005, Doyle 2000, Garcia-Murillo 2003) 

there was a strong correlation between the density of a country’s population and the uptake of 

broadband. New Zealand has a low population density so any improvement in broadband 

uptake will have to bridge this factor through the use of regulatory policy to subsidise those in 

uncompetitive areas. 

 

Price -There was almost universal agreement that price is one of the best ways to improve 

broadband penetration (Garcia-Murillo 2003, Bauer 2003, OECD 2001,  Distaso 2004)  Any 

Government that wishes to improve the uptake of broadband should look at directives that will 

reduce the price. The most common way to do this is by regulating the price of service. 

Primarily this method is used to enhance competition to bring about reduction of prices.  In 

New Zealand the price is seen as excessive relative to the service delivered (MED 2005, 

Wairua 2006) and as such the price of broadband must improve to ensure the rapid uptake of 

broadband.   

 

Interplatform Competition -The development of cross platform competition is generally seen 

as the most important method for delivery of superior broadband subscription rates (OECD 

2001, 2003, Hausman 2005). The ability for competition to occur through different 

technologies or networks has generally been regarded as the traditional method of improving 

broadband subscription rates. Not surprisingly then, Garcia-Murillo (2003) found that the 

situation that caused the lowest increase in broadband subscription rates was when a state 

owned monopoly was present. However recent work has been challenging the assumption 

that Interplatform competition is the most important factor (Polykalas 2006) although it is fair 

to say no one disagrees that high Interplatform competition is positive to broadband 

subscription rates. As of mid 2005 New Zealand had limited Interplatform competition with the 

Commerce Commission decreeing that about 20% of New Zealanders had access to 

Interplatform competition (MED 2005). Obviously to help improve New Zealand’s position an 

increase in Interplatform competition would be advantageous. 
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What about Regulation? 
The big three factors outlined above are the primary drivers of broadband adoption. Any 

country that wishes to improve the status of their broadband subscription rates will need to 

attempt to address these points. Without one or more of the big three factors how can 

countries deliver the necessary competition to deliver reductions in price or encourage 

infrastructure development? One answer that is posited is Local Loop Unbundling.  Because 

Local Loop Unbundling was initiated in New Zealand in May 2006 any analysis on 

suggestions of how to improve the country’s broadband situation will therefore need to look at 

Local Loop Unbundling. Therefore this paper will now look at some of the specific arguments 

surrounding Local Loop Unbundling to attempt to isolate the factors that enhance or hinder 

the implementation of Local Loop Unbundling. 

 

LLU Technical Implementation Issues 
The battlefield over the implementation of Local Loop Unbundling is often fought between the 

regulator and the Incumbent over the different technical solutions that are required. The 

positioning of the machinery is the obvious place to start.  This is known as Co-location and 

any regulatory solution must set the rules for the positioning of access seekers equipment.  

Not only can the incumbent make life difficult through positioning but they can also choose to 

have unreasonable access rights to the exchange or high fees for the location of equipment 

(ISPANZ 2005).  Incumbents can also simply change the position of the bottleneck. The 

misuse of backhaul from the exchange to the competitors Point of Presence (PoP) is an 

example of this. The limitation of the speeds of the wholesale customers or preferential 

treatment of the Incumbent’s retail carrier can lead to detrimental performance for the 

competitor.  Regulation enforcing Local Loop Unbundling must ensure the commitment to 

backhaul is regulated and guaranteed so that the bottleneck does not shift from the exchange 

to the backhaul. 

 

Another area where incumbents can impede the process of Local Loop Unbundling 

implementation is through the Operational Support Systems (OSS) that controls the billing 

and management of the network for the competition wholesalers as well as the incumbent’s 

services.  The delivery of an efficient OSS to enable a clear billing system is vital to the 

delivery of Local Loop Unbundling. Information about the status of the network is another area 

of concern, as to enable both planning by wholesale customers and delivery of real time 

information on the network to their customers. The regulatory process must guarantee the 

inclusion of information on Contention Ratios and the delivery of a succinct Number Portability 

systemii. Any implementation of Local Loop Unbundling that does not have provisions that 

include information on the network and efficient management systems will be hindered by the 

omission.  
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Asides from the technical issues associated with the implementation of Local Loop 

Unbundling, others argue that Local Loop Unbundling hampers the development of 

telecommunications in a country. Crandall (2004) argues that Local Loop Unbundling has a 

direct impact on two important factors towards the development of telecommunications 

infrastructure.  First of all he believes that Competition Local Exchange Carriers (CLEC’s) 

have cannibalised Incumbent infrastructure for their gain. By pooling profits from the reduced 

rates of market entrance Crandall argues that it would not be economically proficient for the 

CLEC’s to invest in their own infrastructure. This then leads to the second part of the 

argument that because Incumbents are being cannibalised they stop investment in their 

equipment as they will not see a necessary return on development. This is compounded by 

the fact that the development of their services will result in development of their competitor’s 

services when their competitors have invested nothing. This is a valid point and it is noted that 

regulation is likely to cause resentment and threats against investment by Incumbents. 

 

If the regulation New Zealand has chosen is to work then the solution must encompass the 

main points of broadband improvement, namely the reduction of price and the improvement of 

competition.  When regulation is used through the implementation of Local Loop Unbundling, 

technical issues must be thought through and addressed. This should include consideration 

towards investment by both the CLEC’s and Incumbents. If the regulation is not structured to 

solve the aforementioned dilemmas Local Loop Unbundling in New Zealand could actually be 

detrimental to broadband adoption.  

 

Case Studies of Similar Nations where Local Loop Unbundling has Occurred 
The next logical step to decide what recommendations are required for New Zealand was the 

assessment of the deciding factors in three countries, Britain, Australia and Ireland which 

have had varying success in the development of their communications markets post Local 

Loop Unbundling. Britain is seen as the having the most success while Australia is in the 

middle with Ireland at the bottom. These three countries were chosen because of the varying 

degrees of success and the social similarities between all three and New Zealand. The graph 

below is a good indication of the success of each countries push towards broadband 

adoption. 
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Fig 1. Broadband Subscription Rates of Selected OECD Countries 

 
Britain  
Britain can be seen as the success of regulation in the countries looked at. They have 

effectively reversed their broadband position from a penetration rate worse than New Zealand 

in 2001 to a far superior position as of December 2005. The situation in Britain has been 

driven by two factors. The first is the approach of the regulator Ofcom that set a broad stock 

take outline in 2004. The outline set specific areas for development that was ultimately aimed 

at the improvement of telecommunications for the end user. The second major factor was the 

acceptance of the regulation by BT who chose not to fight Ofcom’s recommendations and 

came to the table with their proposed alignment to Ofcom’s policy which was accepted 

without the need of enforcement. 

 

The regulatory policy was focused around five main issues. The first was to identify the key 

elements of a competitive well functioning research market. Second they looked at areas 

where competition was not present and in the case of a lack of Infrastructure looked at the 

opening of incumbent networks. Third, regulation was to be set only in areas where it was 

needed, no blanket approach was to be taken.  This was supported by the fact that regulation 

was to be removed where competition was deemed sufficient. Next Ofcom looked at the 

assurance of Next Generation Network investment. Finally Ofcom addressed the issue of 

structural separation of BT  which argued for the removal of BT’s network and services from 

the structure of BT, this is know as Operational Separation. This was based around the policy 

of ‘equivalence of inputs” which is the assurance that all businesses attempting to access the 

Local Loop or network are treated in exactly the same manner as the Incumbents retail 

divisioniii.  

 

The regulatory policy in Britain is superior; it is full of foresight and attempts to open a market 

through regulation only where it is necessary. The change in the regulatory policy by Ofcom 

seems to have worked very well. This is exemplified by two main reasons. The first is the 

rapid increase in consumption of broadband products by British consumers and the second is 

the current proposal of the reduction or removal of regulation in certain areas or on certain 

services by Ofcom. 

 

Australia 
The situation in Australia has improved greatly in a comparative manner to New Zealand 

since 2001. Australia implemented Local Loop Unbundling in 1999 and initial progress from 

the decision was not forth coming. The regulatory battle for the setting of the prices for 
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unbundled lines was not set until 2002iv.  Australia opted for a banded pricing system which 

was used to promote competition where it was most likely, with the cheapest lines being 

delivered to the inner cites and the most expensive in the more remote areas: 

 

 

 

 

 

 

 

 

 

 

 
Figure 2. ACCC’s Determination of Banded Pricing. 

 

After the introduction of the banded system the uptake of broadband appears to have greatly 

increased, according to the OECD Australia was and still is in the top five countries of 

subscriber growth per capita for the last three yearsv. The system of price setting in Australia 

is based on proposals by Telstra which are then accepted or rejected by the ACCC. If 

rejected Telstra has the option to take the decision to the High Court although in the past the 

courts have always upheld the ACCC’s decision. The decision in 2002 also required the 

accounting separation of Telstra, but in 2005 this was deemed insufficient and the 

Government initialised for Operational Separation of Telstra.  

 

After initial co operation with the ACCC the relationship between the two has turned sour. 

Telstra have been arguing for a geographically averaged rate for unbundled lines. The ACC 

rejected the proposal in June and the spat has escalated with Telstra now announcing the 

cancellation of the proposed FTTN (Fibre to the Node) Network. The major lesson derived 

from Australia’ s developments is that if regulation is too broad or not set relative to the 

competitiveness of an area then the likely resultant actions of the Incumbent are unlikely to 

benefit the nation. Compare this with Britain where BT is well underway in the development of 

its FTTH network and there is serious movement towards the reduction of regulation in certain 

areas deemed competitive.   

 

Ireland  
The uptake of broadband in Ireland has been limited compared to other countries in the EU. 

This is surprising considering the transformation of Ireland’s economy from almost third world 

status to the ‘Celtic Tiger’. Ireland unbundled the local loop in 2001 and has seen limited 

progress in the adoption of broadband. Ireland is in a similar position to New Zealand, the 
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Incumbent; Eircom has a natural monopoly and is the dominant figure in the 

telecommunications industry.  

 

The state of Ireland’s dilemma can be based on three main factors. The first is the failure of 

the regulatory body, ComReg to set the regulation in such a manner that the Incumbent would 

find it difficult to manipulate. Secondly the Incumbent has in a subtle manner fought the 

process using the advantages that are available. One example of this is their use of pricing to 

offer lower rates on their wholesale lines compared to the unbundled lines. Other examples 

include the delayed process in line transferral and the lack of number portability when 

changing to a competitor’s unbundled line. The third major reason for the reduction in 

broadband according to Forfas, Irelands Policy Advisor is the lack of knowledge surrounding 

the benefits of broadband. The education of a society to establish reasons to embrace 

broadband are often not clearly delivered by Incumbents who fear the effect VoIP will have on 

their traditional fixed line services. This means Incumbents cannot be relied on to deliver the 

message of the true benefits of broadband.   

 

The failure of regulatory policy in Ireland coupled with the diversionary tactics employed by 

Eircom and the lack of knowledge of the average Irish consumer are the most significant 

causes of the failure of Irish broadband subscription rates. New Zealand has similarities with 

Ireland, a powerful Incumbent that is willing to delay the provisioning of high standard 

broadband for their own gain. Also a lack of competition from other platforms is an interesting 

factor that perhaps only Australia shares (outside of the large cities).   It can be seen from the 

case studies that the major factors in successful implementation are through a regulatory 

implementation that addresses all issues, including the deliverance of the technical aspects of 

Local Loop Unbundling. If the regulation is structured clearly and in such a way that the 

incumbent is forced to work with it then the likely result will be an improved situation. The 

incorrect structure is likely to be detrimental to the process.    

 

It can be seen that the implementation of Local Loop Unbundling can work with the right 

regulatory structure as in Britain and Australia. It is apparent that if the regulator shows a 

weak hand the Incumbent tends to act in an opportunist manner. If the regulation is structured 

in the correct way the Incumbent will generally be forced to comply as in the case of Australia, 

even when disagreement is prevalent, their broadband subscription rates are still improving 

rapidly. By turning the attention away from traditional Incumbent revenues it has been shown 

in the case of Britain that you can in fact make money from a change in business tactic, e.g. 

Of BT’s revenue only 9% is now from fixed telephone services. Regulation does not ultimately 

mean a reduction in profits, as incumbents tend to argue when addressing their concerns 

against intervention by governments.  
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Recommendations for New Zealand’s Regulatory Policy 
New Zealand requires some basic principles that can be learnt from both the successes and 

failures of the case studies. By combining these principles with the factors that enhance 

broadband penetration the following recommendations must be adopted for the successful 

implementation of the upcoming regulatory environment.  

 

As far as economic necessity is concerned the delivery of a similar banded pricing structure, 

like Australia’s should be implemented. To ensure the co-operation of the Incumbent who is 

bound by the Telecommunications Service Obligation (TSO) to deliver below cost 

telecommunications to rural New Zealanders there should be a small subsidy placed on the 

cheaper town connections. The money from the subsidy should be delivered to Telecom on 

the proposition that the money can only be spent on the delivering the needs of TSO 

customers.  The pricing of the proposed bands should be set with the TSLRIC pricing 

principles to ensure the fair assessment of the total costs for supplying services are met. 

Retail minus pricing would be a difficult choice considering there is no current retail 

equivalent.  

 

Regulation should not be applied in a blanket method as it is in Australia. After an initial 

period the investigation into competitive areas will hopefully lead to either a reduction in 

regulation or a removal of regulation. This should help appease the Incumbent in the 

commitment to improve infrastructure. This is because of the knowledge that when a certain 

competitive goal is reached their equipment will no longer be able to be cannibalised by the 

competitor. Another use of regulation would be the designation of size limits for competitors 

and the amount of regulated prices they can access. If the competitor reaches a certain size 

or level of infrastructure then the rates of access to competitor’s equipment may have to be 

increased or their Infrastructure equipment should be opened to regulated access.  

 

The government should set up a rural taskforce that will develop a set of guidelines for 

communities to identify logical choices of possible technological implementations for the 

delivery of broadband. This should enable communities that wish to help themselves in the 

delivery of their own solutions.  

 

 

The use of regulation to ensure that the technical issues are addressed is another key area 

that is sometimes overlooked in Local Loop Unbundling. To ensure that all aspects of the 

technical delivery are acknowledged and to resolve the issues identified in this paper the best 

solution for the implementation of a successful regulatory environment is through the inclusion 

 77  



of Operational Separation. The overall problem within any monopoly market situation is that 

the Incumbent has a conflict of interest with the goal of the regulators. The Incumbent will 

wish to retain tradition market dominance and provide specialised treatment for its retail 

division to retain competitive advantage, it is after all their network. Regulators want equal 

access and the market opened for competitors, which of course the Incumbent does not want. 

It does make sense for Incumbent to slow the roll out of faster services and access to their 

networks if they see short term gain in keeping the traditional fixed line rental revenue. How 

then can you position the incumbent to embrace the change of philosophy required for a 

competitive communications market? 

 

Operational Separation solves this conflict of interest. The basic foundation principle of 

Operational Separation is the removal of the network services to an individual division or 

business that is run for its own end and not as a subsidiary of the Incumbent. If the separation 

is strong enough the network division’s goals for its business are differentiated from those of 

the Incumbent.  This means that the conflict of interest is removed as the integration of the 

two businesses is no longer mutually beneficial to the Incumbent. The new network division is 

no longer under the umbrella of what is best for the incumbent, instead the network business 

will want the course of action that is to its advantage not that of the Incumbents. If separated 

equality access issues make sense, as the network business will want the broadest range of 

customers possible. Equality of access for all customers as well as an efficient billing system 

will be to the company’s advantage. The information concerning the status of the network will 

have to be clear and available as there is no point in favouring one company (as an 

Incumbent will probably do for its retail division when the network is internalised within its 

structure). Ultimately any privilege that the incumbent is likely to use in the non-separated 

model is not a viable business practise for a stand alone network business.  Therefore any 

regulatory process that is to work will require the separation of the Incumbents network out 

from their umbrella to ensure equal access to all in the market and to remove the conflict of 

interest.  

 

Conclusion 
From the material researched, the penultimate factor in the delivery of a competitive 

telecommunications market is a fine balancing act by the regulator. If the regulation is too 

weak or has limited power to be enforced then the Incumbent will most likely chose to fight 

the policies. After all this is the wisest decision for the short term gain for its shareholders. If 

the regulation is too overbearing and draconian the Incumbent will most likely decide to fight 

the regulators by a refusal to invest in further infrastructure, as appears to be what is 

unfolding in Australia currently. Ultimately it seems that of the regulatory bodies examined 

Ofcom has established the most sensible proposals and as such has created the most 

dynamic market which has resulted in rapid improvement for end consumers in England.   
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If the regulatory process is to succeed in New Zealand careful consideration must be taken in 

the decision surrounding the Operational Separation of Telecom. Their current proposal of 

accounting separation does not separate the network from the main operations of the current 

business model; it only includes separation of the wholesaling business. The decision to fight 

Telecom’s positioning on the separation issue is a bold move that is most likely to cause 

antagonism from Telecom. This must not stop the regulator from enforcing a necessary 

framework that will solve many of the problems of the implementation of Local Loop 

Unbundling. It should also be noticed that in the past Telecom has threatened reduction of 

investment if the loop was unbundled.  Even though the decision was in Telecom’s favour in 

2003, investment has not been forthcoming.  This is proven by the continued negative 

assessment of New Zealand’s telecommunications. Telecom is the same company that 

openly admitted to creating confusion with its customers to hold on to market share and 

espousing in early 2006 that the Government would not be so stupid to unbundle the local 

loopvi. Recent developments in the release of new pricing schemes for retail customers has 

cast doubt on initial pledges of co-operation to the unbundling process as retail customers 

can buy the service for less than the wholesale customers. The vast majority of the people 

who were in control for these decisions are still at the helm of the business, so the change in 

heart proposed by Telecom towards regulatory processes are probably attempts to 

encourage the weakest possible regulatory implementation of Local Loop Unbundling.  

 

Ultimately the fastest path to a successful telecommunications market is through competition. 

If limited regulation, as has been tried in New Zealand has not delivered the expected results 

it is obviously time for a harder stance. From the past behaviour of Telecom it seems that it is 

unlikely they will work with the regulation. Therefore it is vitally important that the structure has 

sufficient impetus to bring the required changes to allow equal access to the network. If the 

regulation is applied in a blanket manner the Incumbent does have a cause to cry foul. 

Careful use of regulation that is applied only in the appropriate areas will give the Incumbent 

cause to improve the network in the knowledge that the control to set prices will be regained 

after a benchmark of competition has been met. In New Zealand since the beginning of the 

year the situation has improved rapidly. Download speeds as of November will be up to seven 

times faster than at the start of the year. The act of regulation has already succeeded in 

massive improvement. It is vital that the implementation of Local Loop Unbundling now 

carries the momentum gained through the appropriate structuring of regulation which must 

include the robust Operational Separation of Telecom. 

 
 
 
Notes 
 
1 Media release available at 
http://www.itanz.org.nz/default.asp?Screen=Releases&Mode=MediaReleases  
 
2 In Ireland the poor Number Portability System is blamed as part of the problem of reduced   broadband 
uptake according to Analysis Consultants.  
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http://www.itanz.org.nz/default.asp?Screen=Releases&Mode=MediaReleases


 
3 The policies of Ofcom can be found at http://www.ofcom.org.uk  
 
4 From the ACCC website found at http://www.accc.gov.au/content/index.phtml/itemId/753844
 
5 The most recent statistics for broadband have just been released as of June 2006 and Australia has 
17.4 subscribers per 100 people with New Zealand’s Penetration still lagging at 22nd with only 11.7 per 
100. Britain has almost 20 with 19.4 and Ireland has dropped a position to 24th with only 9.2 of the 
population subscribed. Available 
http://www.oecd.org/document/9/0,2340,en_2825_495656_37529673_1_1_1_1,00.html   
 
6 Teresa Gatting the CEO of Telecom was secretly taped during a speech on May 9th 2006 where she 
openly talked about the use of confusion as a chief marketing tool. In the same talk she regarded the 
government as “to smart to do anything dumb” with regards to regulation. Audio clip available at 
http://en.wikipedia.org/wiki/Telecom_New_Zealand  
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i Media release available at 
http://www.itanz.org.nz/default.asp?Screen=Releases&Mode=MediaReleases  
ii In Ireland the poor Number Portability System is blamed as part of the problem of reduced broadband 
uptake according to Analysis Consultants.  
iii The policies of Ofcom can be found at http://www.ofcom.org.uk  
iv From the ACCC website found at http://www.accc.gov.au/content/index.phtml/itemId/753844
v The most recent statistics for broadband have just been released and Australia has 17.4 subscribers 
per 100 people  with New Zealand’s Penetration still lagging at 22nd with only 11.7 per 100. Britain has 
almost 20 with 19.4 and Ireland has dropped a position to 24th with only 9.2 of the population 
subscribed. 
vi Teresa Gatting the CEO of Telecom was secretly taped during a speech where she openly talked 
about the use of confusion.  She was also taped on comments when the decision to unbundle was near.  
See  
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