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Abstract
About 5,800 people with dementia and other neurological disorders are detained in
secure residential dementia care in New Zealand. About 37% are detained under one of the
provisions of the Protection of Personal and Property Rights Act 1988. Many of the remaining
63% are detained under no particular form of lawful authority or justification, although some
social workers and staff in dementia units regard Right 7(4) of the HDC Code, or the common
law doctrine of necessity as a default justification in the absence of any other authority. This
situation would be unacceptable if these facilities were detaining those convicted of crimes or
suffering from severe mental illness. Older people with dementia are no less vulnerable yet are
accorded lesser legal protection.
This thesis describes the legal authorities and justifications most commonly used in
New Zealand and asks whether or not they conform to the principle of legality when authorising
or justifying detention; and whether they conform to ideas about procedural propriety when
invoked to detain this very vulnerable group of people.
It concludes that at least some aspects of the implementation of the PPPR Act do not
conform to the principle of legality, and that the procedures used are inadequate to protect the
rights of people with dementia, particularly those detained with the consent of Enduring
Attorneys for personal care and welfare; and those detained under Right 7(4) of the HDC Code
and the common law doctrine of necessity. Large numbers of people are therefore arbitrarily
detained in residential dementia care in New Zealand.
The processes and procedures used in other common law jurisdictions are considered
and the final part of this thesis contains suggestions for new legislation governing the detention
of people with dementia, which better acknowledges and protects their rights.
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Chapter 1: Arbitrary Detention in Residential Dementia Care: An Introduction
Liberty is an important human right. Other rights such as the right not to suffer torture
or cruel treatment; the right to refuse medical treatment; and the rights to freedom of movement
and association are more likely to be denied when liberty is lost. In New Zealand large numbers
of adults reside in locked dementia units in residential community care. They are usually
assessed as lacking the ability to consent to residence and are deprived of liberty, often for the
rest of their lives, under a number of possible legal justifications, which may or may not be
appropriate.

1. Form and Focus of Thesis
The principal focus of this thesis is the application of s.22 of the New Zealand Bill of
Rights Act (NZBORA) 1990, the right not to be arbitrarily detained, to those people resident
in dementia care units who lack the capacity to make important decisions for themselves. Are
they arbitrarily (and unlawfully) detained contrary to s.22 of the NZBORA?
The government of New Zealand has an obligation to ensure that its laws comply with
this country’s international treaty obligations, in particular the International Covenant on Civil
and Political Rights (ICCPR), which is given domestic effect by the NZBORA. If those
detained in secure dementia care are arbitrarily detained, New Zealand would be under an
obligation to prevent it, and if necessary, change the law to protect those so detained and
prevent their arbitrary detention.
In this chapter I summarise the main legal issues to be examined, and the reasons for
my particular interest in the human rights of older people with dementia. I outline the definition
of dementia, and my use of the term “vulnerable adult” which I prefer to other descriptions of
older people with dementia. In the following chapter, I briefly describe definitions of detention,
and when detention becomes arbitrary, especially in relation to those in secure community
dementia care, before examining the legal protections of the right to liberty in this context under
international treaties and domestic law concerning their detention in Chapter two.
This thesis is in four Parts. The first Part concerns the nature of detention and the
application and scope of the right not to be arbitrarily detained under s.22 of the NZBORA.
This says that “Everyone has the right not to be arbitrarily arrested or detained.” In particular,
this Part asks whether the protection of s.22 extends to those detained in community units that
are owned and run by private persons and organisations and charities, or whether it applies to
1

State-run units (which no longer exist in New Zealand). It also explores the question of whether
s.22 applies to ‘everyone’, including people who lack the ability to make important decisions
for themselves.
In particular, chapter three discusses this issue of the relationship between the State and
private institutions which perform actions such as the provision of secure dementia care, which
was formerly the responsibility of the State. This is vital to the question of whether such
conduct on the part of private institutions is covered by the NZBORA. I conclude that the
considerable public interest in the welfare of vulnerable people, and the role of the State in
licensing and regulating the provision of aged care facilities by private providers, means that
the provision of secure dementia care amounts to the performance of a public function
conferred by or pursuant to law that is captured by s.3 of the NZBORA, which concerns the
range of actions to which the NZBORA applies. This in turn means the right not to be arbitrarily
detained, guaranteed by s.22 of the NZBORA, is engaged in this context. Chapter four then
explores the question of whether s.22 applies to ‘everyone’ and concludes that it does.
Chapter five then examines the concept of arbitrariness. There is no doubt that some
people need to be cared for in secure units for their own care and protection, but what features
of such detention render it arbitrary within the meaning of s.22, and what protects it from
arbitrariness?
Detention is arbitrary, it will be shown, if it is unlawful in the sense that it is not
authorised or justified by law; if it is unpredictable, disproportionate, or inappropriate; or if it
departs from recognised procedures or has no particular procedures attached to it to protect the
rights of the person. I will refer to this latter aspect as ‘procedural impropriety’.
Part two of this thesis then looks at what constitutes procedural impropriety and other
factors which contribute to arbitrariness, such as unpredictability, disproportionality, and
inappropriateness.
In Chapter six I turn to the International Covenant on Civil and Political Rights
(ICCPR), which is given domestic effect by the NZBORA, and to New Zealand case law on
the matter of arbitrary detention, for clarification of the meaning of procedural impropriety and
the factors which contribute to arbitrariness. Section 22 of the NZBORA is silent on the matter
of procedure, but s.23 gives some idea of the expectations in regard to the rights of persons
who are detained. Section 23’s guarantees include the right to legal representation, a right to
challenge the detention and be released if it is unlawful, and a right to be treated with humanity
and respect for the inherent dignity of the person.
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In addition, I draw on the decisions of the European Court of Human Rights (ECtHR)
as to its interpretation of the equivalent provisions of the European Convention on Human
Rights (ECHR). These decisions of the ECtHR comprise the world’s largest body of human
rights case law. They supply valuable insights into the concept of arbitrary detention and how
it may be avoided in relation to the detention of adults who lack decision making capacity in
clinics, hospitals, and care homes.
This chapter concludes by summarising the general requirements of procedural
propriety in the context of secure dementia care.
Chapter seven looks at procedures actually followed when people with dementia are
detained in secure community dementia care in New Zealand, under each of the main forms of
legal authority usually invoked: (the Protection of Personal and Property Rights (PPPR) Act
1988; the common law doctrine of necessity; and the statutory version of that doctrine, Right
7(4) of the Code of Health and Disability Services Consumers’ Rights (HDC Code)) which
was created under the authority of the Health and Disability Commissioner Act 1994. 1 These
procedures are assessed against what is required to ensure that detention is not arbitrary.
Chapter eight presents comparative research examining the protections available to
those detained in residential dementia care in three other common law jurisdictions: British
Columbia, Canada; Victoria, Australia; and England and Wales in the UK. The relevant law in
these jurisdictions gives further insights into the kinds of procedures required.
The third Part of this thesis deals with the question of lawful justification of detention
in residential dementia care in New Zealand. It examines the adequacy of the three forms of
legal authority or justification usually invoked for it, which are described above, and asks
whether, on a proper interpretation these really authorise this form of detention either explicitly
or impliedly.
Laws which impose restrictions on fundamental human rights, such as the right to
liberty must be interpreted in a manner which conforms to the principle of legality. This
principle states that ambiguous or general language in statutes cannot be considered to override
fundamental rights. Neither the PPPR Act nor Right 7(4) of the HDC Code specifically mention
detention, yet both are invoked to authorise or justify it. Could they be interpreted as providing
the necessary authority? Chapter nine examines this principle of legality and its application to
the various provisions of the PPPR Act. The equivalent issue under the common law doctrine

1

Health and Disability Commissioner Act 1994 Part 2. The Act is one to promote and protect the rights of
health consumers and disability services consumers.
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of necessity is examined in Chapter ten. Does it authorise detention in secure dementia care
with sufficient clarity?
Chapter 11 examines Right 7(4) of the HDC Code in this light and asks whether as,
delegated legislation, it sufficiently authorises detention and whether the Health and Disability
Commissioner Act 1994 empowers it to do so. I conclude that it does not.
Finally, in Part three, the meaning of the concept of “best interests”, commonly relied
upon in the context of dementia care, is examined in relation to the PPPR Act, Right 7(4) and
the common law doctrine of necessity in Chapter 12. The purpose of this is to determine
whether this concept is clear enough to guide decisions made under these forms of legal
authority to detain adults who lack decision making capacity, or whether other criteria should
be used in order to ensure that their detention is not unpredictable or disproportionate.
Part four of this thesis makes suggestions as to what new legislation authorising the
detention of adults who lack decision making capacity should look like if it is to avoid
arbitrariness under the NZBORA and conform to ideas of procedural propriety and respect the
principles of the Convention on the Rights of Persons with Disabilities (CRPD).

Ultimately, this thesis will conclude that some people are arbitrarily detained in secure
dementia care in New Zealand, either because their detention, while purportedly lawful, lacks
some or all features of procedural propriety, or because the statute or enactment invoked to
authorise it, does not in fact do
In passing, the reasons for these gaps in the law, and the inadequacies of the
“warehousing” model of care provided for those with severe dementia in New Zealand, will
only be touched upon briefly.

II. Professional Experiences
It is relevant at the outset of this thesis to describe my professional background and my
reasons for examining this subject. I am a registered medical practitioner and medicolegal
advisor with both medical and legal qualifications. I have worked as a General Practitioner and
hospital doctor in four countries, including New Zealand. I worked as a consultant and human
rights advocate for older people’s charities in Ireland and New Zealand. My special interests
are in elder abuse and the human rights of older adults, in particular the rights of those with
dementia: people who may be unable to assert those rights for themselves.
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Dementia (sometimes called Major Cognitive Disorder) is a blanket term for a
collection of conditions which result in an impaired ability to remember, think, or make
decisions that is sufficient to interfere with the performance of everyday functions.2 Dementia
is progressive and incurable, although some drugs may slow the progress of some forms of
dementia. I use the term dementia rather than Major Cognitive Disorder because it is the term
most widely recognised in New Zealand. Although dementia is most often seen in older people,
it is not an inevitable part of the ageing process, and younger people can also be affected.3
In New Zealand in early 2020 there were around 40,000 people living in residential
care for older people across 665 facilities.4 The number of people in community dementia units
of varying security, is around 5,790.5 Those people are locked in and cannot leave when they
want to. If they do leave the police will be contacted and a search for them initiated. They are
undoubtedly detained. I do not dispute that people in less-secure units may also be detained,
even if they are not actually locked in, but this thesis deals with people who can be regarded as
indisputably detained, as the paradigm case.6
In the course of my work as a GP I supplied medical services to a variety of institutions
providing residential dementia care in all four countries. As a GP and medicolegal advisor, I
performed assessments of mental capacity for both the Family Court and the High Court in
New Zealand. I have been struck by the lack of concern for, and ignorance of the human rights
of older people living in dementia care on the part of government and the managers of the elder
care industry generally. Older people with dementia are truly invisible people.
Nursing and care staff expressed their concerns to me about the lack of a formal
framework for the protection of older people’s rights, and how they should respond. In
particular, they wondered whether they had the power to detain and treat their patients against
their will. If the patient lacked the ability to give informed consent, who could consent on their
behalf? What was the scope of such a substitute decision maker’s power? How did those
powers, assuming they existed, interact with a health professional’s duty of care?
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American Psychiatric Association. Diagnostic and Statistical Manual of Mental Disorders (5th edition,
Arlington, VA, 2013).
3
Ministry of Health New Zealand. Dementia Summary. 8th March 2021 www.health.govt.nz/yourhealth/conditions-and-treatment/diseases-and- illnesses/dementia.
4
Ministry of Health. Certified Rest Home Providers by DHB. January 2021. www.health.govt.ns/yourhealth/certified-providers/agedcare. Checked January 9th 2021.
5
John McDougall. Aged Residential Care Industry Profile 2019-20 (New Zealand Aged Care Association) at
11. www.nzaca.org.nz/advocacy-and-policy. Checked May 27th, 2021.
6
Police v Smith and Herewini [1993] 11 CRNZ at 88.
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Older people are encouraged to donate Enduring Powers of Attorney for both property
and personal care and welfare to family members or friends, so their financial affairs can be
managed, and consent can be given for admission to residential care and medical treatment
when they become unable to do so. Such powers are open to abuse and their scope is often illunderstood by the appointed Enduring Attorneys and by the staff and management of
residential care units.
As a member of the Dunedin Elder Abuse and Neglect Prevention panel I regularly
visited older people who were allegedly being abused or neglected, usually in the company of
a social worker, sometimes with police officers. It was apparent to me that the home was not a
haven of safety and comfort for many older people, but a place where they suffered various
forms of abuse and neglect or had been left to fend for themselves when they clearly could no
longer do so. Unfortunately, residential care was the only alternative. Most people feared it and
resisted admission as long as possible, often trying to disguise, deny or minimise their abuse in
order to protect the perpetrators who were family members, friends, and neighbours.
Some people were so severely affected by dementia that they could not protest their
abuse, or bear witness against their abusers, or consent to their admission to residential care,
or to hospital. Some people were admitted to hospital suffering from malnutrition; dehydration;
pressure sores; and exacerbation of various medical conditions such as diabetes and heart
disease because they had been unable to take their medication regularly and no one had ensured
that they did so.
As part of my work in adult protection I made applications to the Family Court for the
appointment of property managers and welfare guardians for adults who were unable to make
their own decisions, and for the revocation of Enduring Powers of Attorney and Welfare
Guardianship when those powers were being abused.
On one occasion I was appointed as Welfare Guardian for an older adult with severe
physical and intellectual disabilities. I learned a great deal about the way older people with
disabilities are viewed by others, and how little value is generally attached to that person’s
quality of life, happiness, and wellbeing, often by healthcare professionals, many of whom
assumed I shared their point of view. Many healthcare professionals seemed to view those with
severe dementia and physical disabilities as insensate and unable to experience happiness, or
fear, or anxiety, or to have preferences for certain people or things. On the other hand, it seemed
to me that such people experienced the same emotions as everyone else, sometimes more
intensely than those without these disabilities.

6

Older patients expressed fears about leaving their homes and being admitted to
residential care, and the loss of autonomy it might entail. Some feared that their physical frailty
would be seen as a sign that they were unable to make important decisions for themselves;
others, faced with the onset of dementia, feared a loss of the rights and freedoms they had
previously enjoyed.
Hospital doctors, dealing with poor resources and competition for limited beds, were
keen to move the less seriously ill out of acute hospital beds and into residential care as quickly
as possible. Patients with dementia and their rights were largely invisible in the struggle to
provide care for large numbers of people in an under-resourced part of a failing healthcare
system. Healthcare professionals faced major conflicts of interest between providing care for
the people they already had in beds on their wards and providing care for the many people
waiting in the community to occupy those beds, which required them to move the current
occupants out of them. Relatives and friends were often unable to provide care at home to
increasingly frail and disabled people while they too were ageing and suffering chronic illness.
I watched the evolution of the Mental Capacity Act 2005 of England and Wales with
great interest, as it was amended to include the Deprivation of Liberty Safeguards in an attempt
to comply with the judgment of the ECtHR in HL v United Kingdom.7 As the implications of
that judgment became apparent the United Kingdom was forced to contemplate the position of
elderly people with dementia residing in community care.
No such contemplation was taking place in New Zealand. The PPPR Act did not, in my
view, adequately address the position of those in secure dementia care. Many healthcare
professionals and social workers regarded older people with dementia primarily as a burden on
society, rather than as bearers of rights. Their wishes and needs could be safely ignored.
In the late twentieth and early twenty first centuries, older people with dementia had
assumed a position of invisibility, despite being a growing part of the population.8
Nevertheless, unlike some other groups of people who were unable to make decisions for
themselves, they had property and assets. They were therefore a potential source of profit for
private companies and persons. They were expected to feel grateful for the care bestowed on
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HL v United Kingdom Application no. 45508/99 5th October 2004 which concerned the deprivation of liberty of
a compliant but incapacitated patient to a hospital ward under the common law doctrine of necessity, which was
held to lack procedural safeguards.
8
In 2001 there were an estimated 38,000 people with dementia in New Zealand (Hazel Lewis Dementia in New
Zealand: improving quality in residential care. A report to the Disability Issues Directorate (Ministry of Health,
January 2002, Wellington) In 2016 that figure was 62,287. It is projected to be 102,015 in 2030 (Ma’u et al.
Dementia Economic Impact Report 2020 Prepared for Alzheimer’s New Zealand. New Zealand (University of
Auckland. September 2021).
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them, even if it was of a low standard. These are some of the concerns which have motivated
me to write this thesis.
In this thesis I refer to those detained in dementia units as vulnerable adults, partly
because of the gross imbalance of power between them and those detaining them, and partly
because New Zealand has a statutory definition of a “vulnerable adult”, in s.2 of the Crimes
Act 1961. This says:
“vulnerable adult…means a person unable, by reason of detention, age, sickness, mental
impairment, or any other cause, to withdraw himself or herself from the care or charge of
another person.”

This seems to squarely cover their situation. I am aware of criticisms that the term is
stigmatising or paternalistic because it is seen as being based on an impairment rather than
external factors, and because it is based on perceptions of the person’s status9 which might
justify interventions on the part of the State.10 Use of the term “vulnerable” is widespread,
however, in sociological or bioethical discourse. It remains an accurate description of the
situation of people with dementia who are detained in residential care in this country.
As part of my professional development as a clinician the Medical Council of New
Zealand requires me to perform an audit of some aspect of my clinical practice each year. In
2017 I audited the files of my patients on secure units in Dunedin for evidence of lawful
authority for their detention. My results were similar to those found in an audit on a much larger
sample of patients performed by Auckland psychogeriatrician, Dr Mark Fisher, 11 and I will
refer to his findings in the course of this thesis. His findings were that only 37.7% of patients
who lacked the capacity to consent to their residence, had evidence of lawful authority to detain
them (under one of the provisions of the PPPR Act) in their files. Moreover, where they were
detained with the consent of an Enduring Attorney, in 18.5% of cases there was no evidence
that the necessary certificate of incapacity had been obtained to activate the Enduring Power
of Attorney (EPOA). This suggested there was no valid lawful authority for the detention of
these people under the PPPR Act.
My conversations with social workers on this issue suggested that they believed Right
7(4) of the HDC Code would provide adequate authority for these people’s detention, in these
circumstances (even though there was no discussion of it in the clinical notes). Some thought
Freeman M. “Vulnerability and Inevitable Inequality.” (2017) Oslo Law Review 4(3) 133-149.
Dunn M, Clare I, Holland A. “To empower or protect? Constructing the ‘vulnerable adult’ in English law and
public policy.” (2005) Legal Studies 28(2) 234-253.
11
Dr Mark Fisher. “An audit of legal authorities in Aged Residential Care.” In This is not my home (Mark Fisher
and Janet Anderson-Bidois (eds) New Zealand Human Rights Commission, Auckland 2018) at 11-20.
9
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this was the default position if an order under the PPPR Act had lapsed, or was no longer valid,
or no other form of lawful authority had been invoked.
None of the relevant bodies of literature seemed to have considered the adequacy New
Zealand law on this issue. Writing a PhD thesis on the issue of arbitrary detention in residential
dementia care presented an opportunity to make a significant contribution to knowledge about
the law in this area.
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Chapter 2: The Literature
This chapter canvasses several bodies of legal literature that bear on my subject and reveals the
existence of a number of gaps that this thesis aims to fill.
There is a body of caselaw in New Zealand and overseas relating to detention and
arbitrary detention, although very little caselaw in New Zealand relating to the detention of
dementia patients in residential care. There are also commentaries on the meaning of arbitrary
detention in relation to both the ICCPR and the CRPD, with some discrepancies between their
respective interpretations. This chapter reviews this material and reviews the gaps in our
current understanding of the legal position that this thesis aims to fill.
In New Zealand, most of the caselaw concerning detention and arbitrary detention
under s.22 of the NZBORA concerns the rights of those imprisoned for criminal offences,
rather than people detained in secure dementia care. The caselaw of the ECtHR is more
instructive, since the ECHR contains specific reference to the detention of those lacking the
ability to make decisions for themselves in Article 5.1.(e)1 and the Court has considered the
position of those detained in clinics, hospitals, and residential care on a number of occasions.
New Zealand is not bound by the ECHR, although the judgements of the ECtHR concerning
its interpretation may be persuasive.
As there is relatively little legal research on the position of people with dementia
detained on locked units in New Zealand, an analysis of relevant domestic statutes and
associated caselaw will form the primary focus of this thesis. These legal materials provide the
most directly applicable norms, and this is the area in which there seems to be the greatest
opportunity to make a new contribution to knowledge.

I. Detention
The concept of detention is central to this thesis. Detention is variously defined, but in
New Zealand the courts draw a distinction between a brief and insignificant impediment to
freedom of movement and more substantial and significant deprivations of liberty.2 The terms
“detention” and “deprivation of liberty” are used interchangeably in New Zealand, to describe

1

Article 5.1 Everyone has the right to liberty and security of person. No one shall be deprived of his liberty save
in the following cases and in accordance with a procedure prescribed by law:
(e) The lawful detention of persons… of unsound mind…
2
Police v Smith and Herewini [1993] 11 CRNZ 78 at 80.

10

some form of close custody or incarceration.3 Partial restrictions such as those imposed during
the Covid 19 lockdown, which allowed trips to the supermarket or pharmacies and for exercise
and medical care, did not amount to detention.4
The tort of false imprisonment also sheds light on the issue of detention. At common
law the tort of false imprisonment consists of being intentionally5 and totally restrained in every
direction by others (not necessarily the State)6 or being unable to escape without endangerment.
The person need not be aware of their confinement in order to be detained: the right to liberty
is so important that someone who is unconscious or asleep, or a “lunatic” (or suffering from
severe dementia) could still be detained.7
Detention may take place in any number of places: it may occur on wards in hospitals,8
in residential care facilities9 and in private homes.10 On the other hand, those unable to leave a
place like an intensive care unit because they are too seriously ill to do so are not detained, as
they are not confined by the actions of the staff.11 Being locked in or physically confined is not
always necessary. Staff exerting “complete and effective control” of the person’s movements
are effectively detaining that person even if the doors are not locked.12
Other ways in which detention may be effected without physically locking the doors
include inducing the person to stay by threats, force, or coercion, or the imposition of legal
sanctions if they try to leave.13 A person with severe dementia on a locked unit will have already
been assessed as lacking the capacity to consent to their admission to the unit; and they may
easily be frightened into compliance by threats from the staff or rendered compliant by the use
of drugs.14

3

Drever v Auckland South Corrections Facility [2019] NZCA 346 at [25].
Borrowdale v Director General of Health [2020] NZHC 2090 at [88].
5
Thomson v Attorney-General [2014] NZHC 2333 at [24] “…It must be demonstrated that the defendant had the
necessary intention, as well as the ability, to detain the plaintiff”.
6
Stephen Todd. The Law of Torts in New Zealand (7th ed. Thomson Reuters, Wellington, 2016) at 111.
7
Meering v Graham White Aviation (1920) 122 LTR 44 (CA).
8
HL v United Kingdom (Application no: 45508/99) [2004] ECHR 720, 5 th January 2005 at [90].
9
London Borough of Hillingdon v Neary [2010] EWHC (COP) 1377.
10
P v Cheshire West and Chester County Council [2014] UKSC 19.
11
R on the application of Ferreira v HM Senior Coroner for inner London and Kings College Hospital HNS Trust
[2017] EWCA Civ 31.
12
HL v United Kingdom (Application no: 45508/99) [2004] ECHR 720, 5 th January 2005 at [91].
13
R (on the application of Ibrahim Jollah) v Secretary of State for the Home Department [2008] EWCA Civ
1260.
14
Drummond N et al. “Antidepressant and antipsychotic prescribing for people with dementia.” (2018) 64(11)
Can Fam Physician: e488-497.
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Generally, a person is deemed to be detained if they have formed a reasonable belief
induced by the actions of those detaining them, that it is not possible for them to leave, even if
there is no physical barrier to departure.15
For the purposes of this thesis, the places of detention under scrutiny are secure
dementia care and psychogeriatric units in community residential care facilities in New
Zealand. This does not mean that people on less secure units are not detained, but I confine
myself to comment on people who are actually locked in, as the paradigm case. There is little
doubt that people in secure units in community dementia care are detained. The issue is
discussed in more detail in Chapter five.
Those in dementia care lack the ability to make most important decisions for
themselves, in particular they lack the ability to consent to their place of residence. The inability
to give valid consent is an important element in determining of the lawfulness of detention in
residential dementia care. Usually, it is a defence to an allegation of unlawful detention that
the person detained, or another person who is authorised to do so, has consented to it. No such
defence is available if the person has not consented or lacks the ability to make decisions about
their residence, and no other person authorised to consent to the detention has done so on their
behalf.
Consent is an active process. It can be both given and withdrawn. Mere compliance,
silence, or submission16 on the part of the detained person is not valid consent. The question of
whether consent is meaningful usually arises when a person who has consented withdraws their
consent and seeks to leave. If they are prevented by ward staff, they would then be detained,
and the validity of their continuing consent would be tenuous at best.17
The issue of substituted consent is a contentious one: The ECtHR requires certain
safeguards, such as communication between the decision maker and the detainee, before
substituted consent is considered appropriate,18 while the CRPD is sometimes interpreted as
requiring the removal of substituted consent regimes (see below).
In order for the Family Court to exercise its jurisdiction and make relevant orders under
the PPPR Act, it must be satisfied that the person (known as the subject person in the Act) lacks
the capacity to make decisions about their residence. Similarly, an Enduring Power of Attorney

15

R v M [1995] 1 NZLR 242 at 245.
S v St George’s Healthcare Trust [1998] 3 All ER 673 at 684: “She never at any stage consented…Under the
pressures of an exhausting and emotionally charged situation…S ceased to offer any resistance. This was not
consent but submission.”
17
PL v St Patricks University Hospital [2018] IECA 29.
18
Sykora v Czech Republic (Application no: 23419/07) [2012] ECHR 1960 at [68].
16
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that might be relied upon to place a person in secure residential care can only be activated on
production of a medical certificate stating that the person lacks the capacity to make a decision
about their residence.19
There is considerable literature on the assessment of capacity (or incapacity) to make
important decisions. Removing decision making power from a person results in the loss of their
rights, so it is essential that assessments of mental capacity are performed properly. The issue
of capacity assessment has been examined recently in New Zealand,20 and a toolkit for
assessing capacity developed21 which has been accepted by the Family Court and is also used
in relation to the Substance Addiction (Compulsory Assessment and Treatment) Act 2017. 22 I
will therefore not spend much time on the matter, since so much work on the subject has already
been done.
To sum up: detention clearly occurs when someone comes under the complete and
effective control of another person who will not allow them to leave and who either locks them
in or uses threats of force or assertions of authority or some other form of coercion to ensure
they stay. This covers the position of those in secure dementia care in New Zealand. Consent
can provide a defence or justification for detention, but a person suffering from severe dementia
will usually lack the ability to consent to their own detention.

II. Arbitrary Detention
Current models of care for people with severe dementia in New Zealand involve
admission to secure dementia units so that the person can receive care, and treatment for
medical conditions, despite their inability to consent. Detention that is unlawful23 (especially
in the sense of being unauthorised or unjustified), disproportionate, unpredictable, unjust,24
lacking procedural correctness, or lacking an adequate determining principle is considered
arbitrary.25
In this thesis I especially consider the lawfulness of the procedures used to authorise or
justify detention under the three main forms of authority invoked. I examine the compliance of
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PPPR Act 1988, s.99D.
Reuvecamp I, Dawson J (eds) Mental Capacity Law in New Zealand. (Thomson Reuters, Wellington, 2019)
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Douglass A, Young G, McMillan J. Assessment of Mental Capacity: A New Zealand Guide for Doctors and
Lawyers (Victoria University Press, Wellington, 2020)
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Ministry of Health. Guideline on Assessing Capacity to Make Decisions About Treatment for Severe Substance
Addiction. (Wellington: Ministry of Health. 2017).
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these procedures with the NZBORA, and with the international human rights treaties ratified
by New Zealand.

III. International Human Rights Treaties
The most important treaties are:
1. The Universal Declaration of Human Rights 1948,26 which is not precisely a treaty but
forms the basis of subsequent regional or international treaties such as the European
Convention on Human Rights (ECHR) and the International Covenant on Civil and
Political Rights (ICCPR);
2. The International Covenant on Civil and Political Rights (ICCPR) which was signed by
New Zealand in 1968 and ratified by it in 1978. It was given some domestic legal effect by
the NZBORA 1990, although there are significant differences between the ICCPR and the
NZBORA in relation to the right to liberty.
3. More recently the United Nations Convention on the Rights of Persons with Disabilities
(CRPD) was signed by New Zealand in 2007 and ratified with no reservations in 2008. It
is binding on New Zealand internationally, but it is doubtful whether it is fully incorporated
into New Zealand law at present.
A. Universal Declaration of Human Rights, the ICCPR and the ECHR
The Universal Declaration of Human Rights (UDHR) has influenced the evolution of
subsequent treaties including the ICCPR and the ECHR.
In Article 3, the UDHR says: “Everyone has the right to life, liberty and security of
person.”
In Article 9, the UDHR says: “No one shall be subject to arbitrary arrest, detention or
exile.”
The right to equality before the law is recognised in Article 6; and the right to a fair
hearing by an impartial and independent tribunal in the determination of rights is recognised in
Article 10.
Article 9(1) of the ICCPR incorporates both the right to liberty and the right not to be
arbitrarily detained, and specifically refers to the need for procedural protections:

26

The Declaration was signed by New Zealand in 1948.
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“Everyone has the right to liberty and security of person. No one shall be subjected to arbitrary
arrest or detention. No one shall be deprived of his liberty except on such grounds and in
accordance with such procedures as are established by law.”

Article 9(4) also contains the right to have the lawfulness of detention decided by a
court:27
“Anyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings
before a court, in order that that court may decide without delay on the lawfulness of his detention
and order his release if the detention is unlawful.”

The ECHR28 applies to member states of the Council of Europe and protects the right
to liberty and security of person in Article 5:
5(1) “Everyone has the right to liberty and security of person. No one shall be deprived of his
liberty save in the following cases and in accordance with a procedure prescribed by law:
(e) the lawful detention of persons for the prevention of the spreading of infectious disease, of
persons of unsound mind, alcoholics or drug addicts or vagrants.”
5(4) “Everyone who is deprived of his liberty by arrest or detention shall be entitled to take
proceedings by which the lawfulness of his detention shall be decided speedily by a court and his
release ordered if the detention is unlawful.”

New Zealand is not bound by the ECHR but the findings of the European Court of
Human Rights (ECtHR) on its interpretation, which apply to members of the Council of
Europe, form the largest body of human rights jurisprudence in the world. Its judgments are of
wider relevance because of the light they shed on international views on the protection of the
right to liberty in general, and on the rights of those detained in hospitals and nursing homes in
particular.
The ECtHR places particular emphasis on the accessibility and effectiveness of the right
to challenge and review detention, an important consideration for dementia sufferers who may
not be able to assert their rights. In HL v United Kingdom, the ECtHR held that legal
proceedings such as applications for judicial review and habeas corpus provided insufficient
protection, especially since they were only available after the commencement of detention.29
They are insufficient to ensure its prevention. States have a positive obligation to protect those
unable to make important decisions for themselves, whether by administering lifesaving
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ICCPR, Article 9(4).
Opened for signature in 1950 and came into force in 1953.
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HL v United Kingdom (Application no: 45508/99) [2004] ECHR 471 at [140].
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medical treatment,30 or by preventing arbitrary detention.31 The protection of fundamental
human rights such as the right not to be arbitrarily detained requires automatic procedural
protections with a presumption of capacity that must be rebutted by the State, and that are
instigated before detention can take place, plus speedy periodic review at reasonable intervals
after it has commenced.32

B. The ICCPR and the NZBORA
The principles of the ICCPR are given effect in domestic law in New Zealand via the
NZBORA. The ICCPR has also influenced the drafting of the Protection of Personal and
Property Rights (PPPR) Act 1988, which will be discussed in a later section.
The provisions of the NZBORA apply, so far as is practicable, to all natural persons.33
Unlike the ICCPR, the NZBORA does not contain a compound commitment to liberty and
security of person, or a specific commitment to equality before the law. Sections 21-27 deal
with search, arrest and detention and the rights of those detained. Section 22, which deals with
the liberty of the person says simply: “Everyone has the right not to be arbitrarily arrested or
detained.” There is no specific reference here to adequate procedural protections being
required, although the New Zealand courts have held them to be implied in s.22.34
Section 23, however, deals further with the rights of persons arrested or detained.
Those who have been arrested or detained under any enactment35 have the right to be informed
of the reason for their arrest or detention;36 to consult and instruct a lawyer without delay and
to be informed of that right;37 and to have the validity of their arrest or detention determined
without delay by way of habeas corpus and to be released if the detention is not lawful.38 These
rights (some of which also exist independently of the NZBORA) do not explicitly apply under
the NZBORA to those detained under the common law doctrine of necessity, which is not
detention under an enactment.
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Neilsen v Attorney-General [2001] 3 NZLR 433 at [34].
35
NZBORA 1990, s.23(1).
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Moreover, the reality is that even those detained in secure dementia units under the
apparent authority of Right 7(4) of the HDC Code, and those detained under some parts of the
PPPR Act will rarely enjoy any effective right to legal representation or advice.
When an application is made to the Family Court under the PPPR Act for an order
under s.10 placing the person in residential care, or for the appointment of a Welfare Guardian
who might have the power to consent to such a placement on the person’s behalf,39 the lawyer
who is automatically appointed to represent the interests of the subject person only performs
that role during the judicial process. The lawyer’s appointment ends when the judicial process
is concluded with the making of the order. Thus, there may be no lawyer representing the
person’s interests later, when the Welfare Guardian actually consents to their detention in a
dementia unit. Nor is a lawyer or advocate automatically appointed to represent the interests of
a person detained with the substituted consent of their Enduring Attorney. For the majority of
people detained in residential care, the rights under s.23(1) of the NZBORA are therefore
largely ineffective and inaccessible.
In addition, s.23(5) says: “Everyone deprived of liberty shall be treated with humanity
and with respect for the inherent dignity of the person.” This applies to “everyone deprived of
liberty”, so perhaps extends to those detained under the common law. Section 23(5) does not
define what treating a person ‘with humanity and respect’ means or specify that a certain
standard of procedural propriety must be met.
The NZBORA contains references to both detention and deprivation of liberty. Both
terms are used in the ICCPR40 and they are used interchangeably by New Zealand courts. In
the ECtHR they have similar but not identical meanings.

C. The Convention on the Rights of Persons with Disabilities (CRPD)
The CRPD deals with the rights of those with disabilities including those with dementia
and other disorders which impair their ability to make decisions. The Convention takes an
entirely different view of disabilities to the prevailing one which is essentially a medical model
of disability. The CRPD aims to lower the barriers that society places before people with
disabilities.41
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PPPR Act 1988, s.12.
Before 1997 detention was not defined by the ICCPR but the Human Rights Council by Resolution 1997/50
said that detention within the meaning of Article 9 of the ICCPR means the same as deprivation of liberty.
41
Sylvia Bell, Judy McGregor, Margaret Wilson. “The Convention on the Rights of Disabled Persons: a remaining
dilemma for New Zealand” (2015) 13(2) New Zealand Journal of Public and International Law at 277-296.
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The CRPD has not yet been fully incorporated into the domestic law of New Zealand
and has had a mixed response in the courts. In particular, the courts have not always endorsed
the UN Committee’s comments on Article 12 and its implications for substituted decisionmaking regimes. Article 12 of the CRPD concerns the right to equal recognition before the law
for those with disabilities, a right not explicitly accorded to New Zealanders generally under
the NZBORA. The article affirms the legal capacity (the ability to bear and assert rights) of
those with disabilities.42 It also requires, in Article 12.3, that States parties take appropriate
measures to provide those with disabilities with access to the support they may need in order
to exercise their legal capacity. It does not say how this is to be achieved, or mention those who
lack mental capacity, or say what is to be done for those who are unable to make their own
decisions.
In a General Comment on the proper interpretation of Article 12, the UN Committee
on the Rights of Persons with Disabilities has warned against conflating mental capacity (the
ability to make decisions) with legal capacity (the ability to bear and assert rights).43 It warns
against the use of substituted decision-making regimes and requires States to legislate for the
removal of substituted decision making and introduce supported decision-making regimes.44
Both the Province of British Columbia, Canada, and the State of Victoria, Australia have
altered their legislation for incapacitated adults as a result, however the nation of Canada has
reserved the right to use substituted decision making for some people.
The UN Committee on the Rights of Persons with Disabilities has asked New Zealand
whether it is taking steps to replace substitute decision making such as Welfare Guardianship
with supported decision making regimes in conformity with Article 12.45 New Zealand has not
42

Article 12: Equal recognition before the law
1. States Parties reaffirm that persons with disabilities have the right to recognition everywhere as persons before
the law.
2. States Parties shall recognize that persons with disabilities enjoy legal capacity on an equal basis with others
in all aspects of life.
3. States Parties shall take appropriate measures to provide access by persons with disabilities to the support they
may require in exercising their legal capacity.
4. States Parties shall ensure that all measures that relate to the exercise of legal capacity provide for appropriate
and effective safeguards to prevent abuse in accordance with international human rights law. Such safeguards
shall ensure that measures relating to the exercise of legal capacity respect the rights, will and preferences of the
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circumstances, apply for the shortest time possible and are subject to regular review by a competent, independent
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amended the PPPR Act and responded that: “Supported decision making is relatively new in
New Zealand and we will need to consider how our unique cultural and social context can be
reflected in its recognition.”46 The government did not elaborate on how the uniqueness of
New Zealand’s cultural and social context affected the analysis.
The New Zealand High Court has explicitly rejected the notion that New Zealand law,
in permitting substitute decision-makers for those who lack capacity, is discriminatory:47
“All I will therefore say about the General Comment (on Article 12) is that its import would
appear to be that treating persons with intellectual disabilities differently from those without such
disabilities will always be discriminatory, however beneficial or preferential such treatment
might be. It certainly seems to run contrary to most States’ Parties understanding of the
Convention, including New Zealand’s. The New Zealand understanding finds expression (for
example) in the Disability (UNCRPD) Act 2008 which substituted status-based disability
exclusions throughout previous New Zealand legislation (which did discriminate against people
on the basis of their disabilities) with capacity-based exclusions.”

Both Article 12 and Article 14 (which concerns the right to liberty and security of
person for disabled people) contain important aspirations relating to the rights of people with
disabilities, including their integration into society and the need to provide the necessary
facilities to bring about this integration, but such facilities are not always available in New
Zealand. Article 14 of the CRPD prohibits the detention of people based on disability:
14.(1) “States Parties shall ensure that persons with disabilities, on an equal basis with others:
(a) Enjoy the right to liberty and security of person
(b) Are not deprived of their liberty unlawfully and arbitrarily, and that any deprivation of liberty
is conformity with the law, and that the existence of a disability shall in no case justify a
deprivation of liberty.
(2) States Parties shall ensure that if persons with disabilities are deprived of their liberty through
any process, they are, on an equal basis with others, entitled to guarantees in accordance with
international human rights law and shall be treated in compliance with the objectives and
principles of the present Convention, including by provision of reasonable accommodation.”

The matter of whether an international treaty can be enforced in domestic law when not
incorporated by legislation in New Zealand was discussed by the Court of Appeal in Takamore
v Clarke where it was held that the traditional position was that, unless incorporated by
46

New Zealand Government response to the issues raised by the UN Committee on the Convention on the Rights
of Persons with Disabilities. 20th June 2014 at [69].
47
S v Attorney General [2017] NZHC 2629 at [21].

19

legislation, international treaties could not be enforced domestically.48 It was nevertheless
noted that international treaties could affect the development of the common law, and that the
Court of Appeal had recognised a presumption of statutory interpretation that so far as the
wording allowed, legislation should be interpreted in a manner consistent with New Zealand’s
international obligations.49
More recently, in M v Attorney-General,50 the New Zealand Supreme Court considered
the position of a person detained under the Intellectual Disability (Compulsory Care and
Rehabilitation) Act 2003 (IDCCR) held:51
“The interpretation we favour is also the interpretation that is most consistent with the Bill of
Rights and also most consistent with the Convention on the Rights of Persons with Disabilities
(CRPD), to which New Zealand is a party. Article 12 of the CRPD is headed equal recognition
before the law: Article 12.4 requires States parties to ensure... that measures relating to the
exercise of legal capacity are proportional and tailored to the person’s individual circumstances,
apply for the shortest possible time and are subject to regular review by a competent, independent
and impartial judicial authority.”

The New Zealand Courts seem to be moving towards interpreting domestic legislation
in a manner compatible with the CRPD, but there may be practical barriers when considering
the position of those suffering from severe dementia.
Some people require protection from abuse and exploitation and neglect by others.52
Those with dementia may have little insight into their failing abilities to make decisions and
may refuse to accept management of their health, finances or residence.53 They may need
another person, or the courts, to make important decisions for them. Some commentators have
therefore expressed doubts as to whether substituted decision making should be abolished for
people with dementia and other severe cognitive impairments.54
It may be desirable to replace substituted decision making by supported decision
making, but there will be occasions where the person is so severely disabled by dementia or
other neurological injury that no amount of support will enable the person to make their own
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decisions, and in order to protect the person from neglect (including self-neglect) a decision
must be made regarding care and residence by someone else. The PPPR Act requires
substituted decision makers such as Enduring Attorneys and Welfare Guardians to consult with
the person as much as possible, and in this respect the PPPR Act could be said to be at least
partially in conformity with the CRPD’s requirement for supported decision making.
There is debate as to whether the CRPD requires the abolition of all substituted decision
making in favour of assisted or supported decision making for people with dementia. The UN
Committee on the Rights of Persons with Disabilities says that the person’s will and
preferences should always take precedence over other people’s ideas as to their best interests,
and that best interests considerations should be replaced by a “best interpretation of will and
preferences”.55 Whether there is actually any difference between a best interests test and the
best interpretation of their will and preferences in those with very severe dementia is
debateable, since ultimately, decisions are likely to be made by some person with decision
making capacity on behalf of a person without it.56
The CRPD does not say that people with disabilities such as severe dementia cannot
be detained, only that they should not be detained unlawfully and arbitrarily, and if they are
detained it should be in accordance with international human rights law, a topic which is
considered in some detail in Chapter six. The NZBORA affirms the right of “everyone” not to
be arbitrarily arrested or detained, so it would appear to be in conformity with Article 14(1)(b).
In practice, this right may not always be satisfied for those detained in community dementia
care, one of the central topics in this thesis.
The extent of New Zealand’s compliance with Article 14(2) that those disabled persons
who are deprived of their liberty be entitled, on an equal basis with others, to guarantees in
accordance with international human rights law, is also problematic for New Zealand. It is clear
that older people with dementia who are detained in community residential care do not actually
receive the same guaranteed rights as people detained under the criminal law, or under the
Mental Health (Compulsory Assessment and Treatment) Act 1992 (MH(CAT) Act) let alone
the principles of international law, despite being entitled to them. Chapters six and seven
discuss this matter in more detail, with the conclusion reached that, if the principles of
international law are to be observed, some change in the current law will be required.
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The Committee also states that respecting the right to legal capacity of persons with
disabilities includes respecting their right to liberty. In the Committee’s view, if the person is
detained in an institution against their will, either without their consent or with the consent of
a substitute decision maker, they are arbitrarily detained.57 This view goes a great deal further
than the text of the CRPD, and seems to conflict with the terms of the ICCPR which prohibits
only ‘arbitrary’ detention, and not the lawful detention of those who may need protection, so
long as their detention follows a correct procedure and is for as short a time as possible. Article
14 of the CRPD requires only that people with disabilities not be deprived of their liberty
unlawfully or arbitrarily and does not forbid lawful detention. This suggests that some form of
detention is envisaged in some circumstances.
There is certainly some discrepancy between the comments of the United Nations
Committee on the Rights of Persons with Disabilities,58 and the expectations and experiences
of clinicians who specialise in the care of people with dementia. Furthermore, other UN bodies
such as the Human Rights Committee that enforces the ICCPR, and the UN Committee on the
Prevention of Torture and Cruel, Inhuman and Degrading Treatment or Punishment, take a
different view to that of the CRPD Committee. They say that involuntary placement in care
homes may be used as a last resort and for the shortest period of time if the deprivation of
liberty is necessary and proportionate and is for the purpose of protecting the person from
serious harm, or for protecting others. They still say that there should be adequate procedures
and safeguards established by law.
I suggest that there are situations where substituted decision making on behalf of adults
with severe dementia is sometimes necessary in order to protect them from abuse and neglect,
including self-neglect. In developing this opinion, I draw on my experiences in the protection
of adults with impaired decision making abilities in New Zealand and overseas.

IV. Domestic Law in New Zealand
Older people detained in residential dementia units in New Zealand may be confined to
these institutions under three main forms of apparent legal authority: the PPPR Act, Right 7(4)
of the HDC Code, and the common law doctrine of necessity.
It is not possible to authorise detention in community residential units under the
MH(CAT) Act since that Act only allows detention in a licensed psychiatric hospital or a
57
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psychiatric ward in a general hospital.59 In Dunedin, this means a designated ward in Dunedin
Public Hospital, or Wakari Hospital, or the Ashburn Clinic (a private psychiatric hospital).
Detention under this Act will not therefore be considered, as it does not authorise detention in
the kinds of facilities with which I am concerned.
Section 126 of the Health Act 1956 is another form of authority which will not be
considered, although it is very occasionally used to authorise detention in dementia care. It
allows the Medical Officer of Health to apply to the District Court for an order to commit a
person who is “aged, infirm, incurable or destitute and living in unsanitary conditions” to a
hospital or institution. If the person refuses to comply with the order the police or an
environmental health officer can take them to an institution and place them in the custody of
its manager who is then empowered to detain them. Unlike the HDC Code or the PPPR Act,
s.126 of the Health Act explicitly mentions a power of detention and bestows it on the manager
of the institution concerned. It certainly contains relevant procedures since the application for
the person’s detention heard in the District Court and is subject to the District Court Rules. The
application of the relevant legal test is unpredictable since there is no definition of what is
meant by “unsanitary” conditions, and no finite term is set on the period of detention, nor is
there any provision for automatic periodic review. This essentially permits indefinite detention.
Section 126 is used less than 10 times a year, so I have not considered it further in this thesis.
I would suggest, however, that it would be appropriate to repeal it.
The tort of false imprisonment has important caselaw regarding detention and false
imprisonment, but the main remedy for this tort is in damages after the tort has been committed.
Such an action in tort is inaccessible to most people with dementia detained in residential care,
in any case because someone else would need to commence the proceedings on their behalf.
The tort of false imprisonment is a reaction to a violation of the right to liberty, not a protection
against it. It provides no automatic protection of the rights of vulnerable adults at common law.
Section 209 of the Crimes Act 1961 defines the crime of kidnapping as the unlawful
detention of a person without their consent or with consent obtained by fraud or duress, with
the intent of causing him or her to be confined or imprisoned. Those performing such acts could
be imprisoned for up to fourteen years. Those detaining older people with dementia in
residential care are unlikely to face such charges as they can invoke the defence of necessity,
in the absence of other defences to “unlawful” detention, such as an order under the PPPR Act
or substituted consent by a Welfare Guardian or Enduring Attorney. The police would be
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unlikely to charge the staff of residential care units with such a crime, since the prospects of
obtaining a conviction would be remote. I have not considered the criminal law in this thesis.
Like tort of false imprisonment, it is insufficient because it does not provide protection against
arbitrary detention before it has taken place but punishes the perpetrator after the event.

A. The Protection of Personal and Property Rights Act 1988
The main statute used to authorise detention in secure dementia care in New Zealand is
the Protection of Personal and Property Rights Act (PPPR Act) 1988. Its powers only apply to
those who are deemed to lack, either wholly or partly, the ability to make important decisions
for themselves.60
Section 10 of the Act allows the Family Court to make orders relating to personal care
and welfare, including residence and medical treatment for people unable to make these
decisions for themselves.
Section 12 allows the appointment of a Welfare Guardian by the Family Court, to make
important decisions on behalf of a person who wholly lacks the ability to make important
decisions about their personal care. A Welfare Guardian, appropriately empowered, can
acquire the authority to consent to residence and medical treatment and other matters on behalf
of the person.
Section 94A of the Act allows a person, while capable, to execute an Enduring Power
of Attorney appointing another person to make personal care and welfare decisions on their
behalf should they ever lose the ability to make these decisions for themselves. It is the most
commonly used form of authority for detention in secure dementia care.
The New Zealand Law Commission has considered the scope of the coercive powers
conferred under ss.10 and 12 of the PPPR Act,61 and found that whether these provisions
authorised detention was unclear. It rejected the notion that powers to compel residence and
detention were implicit in the statute.62 The Commission said:63
“The power to make an order that the person be provided with medical advice and treatment does
not amount to an authority to compel submission to the treatment, and we doubt whether… a
power expressed in such general terms comes anywhere near furnishing authority for physical
restraint…”
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The existing literature provides little more by way of critical review of the PPPR Act’s
capacity to authorise detention, or in-depth analysis of the provisions used in practice to
authorise detention. Established texts tend to simply describe the provisions of the PPPR Act,
rather than analyse them.64

B. The Common Law and Right 7(4) of the HDC Code
In New Zealand the common law doctrine of necessity is sometimes relied on as a
justification for detention in residential care. In addition, Right 7(4) of the HDC Code is often
said to be a statutory version of this doctrine. Either may potentially provide a defence against
the torts of false imprisonment and battery for those who detain and treat people unable to
consent. Neither, however, accords a detained persons the protections available to those
detained under the powers in ss.10 and 12 of the PPPR Act, or the protections required by s.23
of the NZBORA.
Right 7(4) of the HDC Code65 allows the delivery of “services” to those unable to
consent to them but does not explicitly authorise detention. The Commissioner has indicated
that it may be appropriate to transfer a person to secure care under the auspices of Right 7(4),
but those detaining the person should be clear about the legal basis for the person’s ongoing
detention and best practice would require that an order from the Family Court be sought.66
Despite this, in my discussions with social workers for the elderly, I was repeatedly told
that Right 7(4) provided lawful authority for long term detention and could operate as a default
in the absence or invalidity of lawful authority under the PPPR Act.
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The common law doctrine of necessity operates when a person lacks the ability to
consent to their detention, and it is thought to be in their best interests to be detained. In the
UK, the Bournewood case concerned the detention of an autistic man in a hospital ward under
the common law doctrine of necessity. In the House of Lords,67 it was held that he was not
detained or falsely imprisoned, but if he had been the defence of necessity would operate to
protect the hospital from liability. Subsequently, in HL v United Kingdom where the ECtHR
considered the same matter, the common law doctrine of necessity could no longer be relied
upon to detain adults who lacked decision making capacity in residential care or hospitals. Such
detention could only be authorised by statute. In New Zealand, however, the common law
doctrine of necessity continues to apply.68

It will be argued in this thesis that lack of clarity and appropriate terminology together
with the procedural impropriety involved in its use, renders long term detention in residential
care under the auspices of Right 7(4) or the common law doctrine of necessity, arbitrary. Since
the use of Right 7(4) is clearly envisaged as authorising medical treatment rather than detention,
it is doubtful if even a short term use of Right 7(4) is appropriate. The idea of medical treatment
is commonly conflated with detention, but the two are entirely different concepts. Detention
may be necessary to ensure the person gets appropriate care and treatment, but it involves the
withdrawal of an important right, and is not a right in itself.
Part three of the thesis looks at whether any of the powers described above is sufficient
to authorise detention at all and asks if the power to compel residence and detention is implicit
in the PPPR Act, since neither the Act nor Right 7(4) confers an explicit power to do so. This
lack of clarity in relation to a fundamental human right, the right to liberty, violates the principle
of legality. In addition, the procedures available to detained persons to challenge and review
order and decision made by the Family Court and those appointed to make decisions on their
behalf do not conform to the requirements of the NZBORA.

V. Detention in secure care and the NZBORA
The primary responsibility for the protection of the rights of vulnerable people who
cannot assert their own rights lies with the government if it is to meet its international human
67
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rights obligations. The protection of the right to liberty and the prevention of arbitrary detention
in residential dementia care requires the enactment of laws which comply with ss. 22 and 23
of the NZBORA. This thesis explores the gaps in the existing law which currently fails to meet
the obligation to protect this group of vulnerable adults against arbitrary detention.
The thesis concludes by making suggestions for legislative reform in this area designed
to bring New Zealand law into line with our international human rights obligations.
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Chapter 3: What is the Scope of Section 3 of the NZBORA in Relation to those
Detained in Residential Care?

I. Introduction
Before deciding whether people confined in community dementia units might be
“arbitrarily detained” contrary to the NZBORA, the question of whether the NZBORA
“applies” in this context should be considered. The NZBORA regulates the relationship
between the State and its human inhabitants. In New Zealand, however, it is not the State which
owns and manages community dementia care units, but private and charitable organisations
and persons. The question therefore arises whether the detention of incapacitated adults in units
run by such organisations amounts to the performance of an “act’ (or function) to which the
NZBORA applies.
The NZBORA says it is an “Act to affirm, promote and protect human rights and
fundamental freedoms in New Zealand, and to affirm New Zealand’s commitment to the
International Covenant on Civil and Political Rights” (ICCPR).1 It gives domestic effect to the
ICCPR, which requires governments to take the necessary legislative and administrative steps
to comply with the rights and freedoms contained in it, and includes the right not to be
arbitrarily arrested or detained.
Article 2(1) of the ICCPR provides that State Parties undertake to respect and ensure
the rights of individuals under the Covenant within their territories. Generally, under the
principles of international law, human rights instruments apply to the State parties who sign
and ratify them, not to private persons or parties. Nevertheless, the ICCPR places New Zealand
and other State Parties under a duty to not only refrain from interfering with the fundamental
rights of individuals, either directly or through its agents, but also to protect individuals against
acts by private persons or entities that would impair their enjoyment of Covenant rights in so
far as these rights are amenable to application between private persons or between them and
other non-state actors.2
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Section 3 of the NZBORA governs its application, that is, whether its rights and
freedoms are engaged or not. It is the gateway through which one must pass in order to enter
NZBORA territory.3 Its full text reads:
s.3 Application
This Bill of Rights applies only to acts done
(a) by the legislative, executive, or judicial branches of the Government of New Zealand; or
(b) by any person or body in the performance of any public function, power, or duty conferred or
imposed on that person or body by or pursuant to law.

Section 3 therefore specifies the range of actions to which the Act applies. It applies to
‘acts done’ by the three branches of the central government of New Zealand; or by persons or
bodies performing public functions conferred by or pursuant to law. In this instance the action
being performed is the detention of people suffering from dementia or other neurological
disorders in community residential care. In New Zealand these services are no longer provided
directly by the State.
Residential care for older people in New Zealand has been increasingly privatised in
the last two decades and is now provided almost exclusively by private persons; by companies
such as BUPA, Ryman and Oceania; and by charities such as the Salvation Army and
Presbyterian Support, rather than state-run District Health Boards (DHBs). Some residents
receive subsidies from their local DHB and some pay their own fees. Residential care facilities
of all levels are licensed by the Ministry of Health and cannot operate without such a license.
There is certainly a high degree of control, both financial and administrative on the part of the
government of New Zealand, but whether the relationship between the State and the functions
performed by private providers of residential care is sufficiently proximate to bring these
functions within the scope of the NZBORA has never been considered by the courts in this
country.
The question to be considered in this chapter is whether the detention of older people
with dementia in residential care facilities that are owned and run by non-state actors, whether
for profit or not, falls within the range of actions to which the NZBORA applies, by virtue of
s.3 of the Act. If it applies, its rights are engaged and can potentially be breached.
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II. Interpreting Section 3 of the NZBORA
Section 3 of the NZBORA specifies the range of actions to which the Act applies.
Generally, s.3 says the NZBORA applies to ‘acts done’ (in this instance the detention of those
with dementia on locked units in residential care) by the branches of central government, or by
persons or bodies performing ‘public functions’ conferred by or pursuant to law.
The application of the NZBORA can be considered in three main parts:
(A) the meaning of the “acts done” to which it applies;
(B) its application to such acts done either by:
(i) the legislative, executive or judicial branches of the New
Zealand government, or:
(ii) by persons or bodies performing public functions, powers or
duties.
(C) The idea that in the case of (ii) above the public function or power or duty involved
in the “act” must be conferred or imposed by or pursuant to law.

With regard to interpreting s.3(b) of the NZBORA, which is the critical provision for
current purposes, the Court of Appeal has said:4
“Section 3(b) of the Bill of Rights must be given a generous interpretation appropriate for that
legislation concerned as it is with human rights and fundamental freedoms and the affirming of
New Zealand’s commitment to the International Covenant on Civil and Political Rights 1966.
That generous interpretation still requires that the acts in question fairly come within the
description “in the performance of any public function, power, or duty conferred or imposed on
that person… by or pursuant to law” That requires consideration of the suggested source of the
function, power or duty and how it is conferred or imposed by law.”

A. ‘Only Acts Done’
Section 3 of the NZBORA applies “only” to acts done by the three branches of the
central government, or by various persons and entities in specified situations. Butler and Butler
state that the use of the word “only” here was intended to emphasise that the NZBORA was
not generally intended to impose an obligation on private individuals.5 Nevertheless, due to
increased privatisation of “public” functions formerly performed by the State, such as the
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detention of those convicted of crimes6 and those suffering serious mental illness,7 the
boundaries between public and private functions have become blurred. This raises questions as
to the full scope of the actions to which the NZBORA applies.
The rights guaranteed by the ICCPR seem intended to extend to private persons and
entities whose conduct the State is able to regulate. The range of actions the NZBORA applies
to is much wider than simply the three branches of central government.8 Under s.3(b) in
particular the extent of the application of the NZBORA depends on the nature of the act9 in
question, and on the nature of the function, power or duty being performed by the person or
body at the time.
For the purpose of this thesis, the act done is detention in a locked residential care unit
of a person who lacks the ability to make decisions regarding their residence, performed by the
staff, managers and owners of a private residential care facility.
The notion of an ‘act done’ has both positive and negative aspects and can include an
omission in some circumstances. For instance, Butler and Butler suggest that a failure to advise
a detained person of their right to consult a lawyer under s.23(1)(b) of the NZBORA would be
such an omission covered by the Act.10 In reality, people detained in dementia units are not
advised of any such right, and it is doubtful if some of them would be able to understand that
they were detained, let alone what rights they have.
In New Zealand there is no statutory recognition of detention in private residential care
as an act done by the executive, as there is of detention in private prisons;11 and the Health and
Disability Services (Safety) Act 2001 is silent on the matter of the applicability of the
NZBORA to those in residential care.
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B.(i) Application via Section 3(a): the Legislative, Executive and Judicial branches
The “State”, “Crown” or “Government” has been held by the Supreme Court to refer to
the legislative, executive, and judicial branches of New Zealand’s government.12 Section 3(a)
applies the NZBORA to acts done by these three branches.
The legislative branch refers to Parliament in creating legislation, including acts of the
Sovereign or Governor General in assenting to legislation; select committees; the AttorneyGeneral and the Parliamentary Service Commission and includes acts done by the Speaker in
relation to their legislative functions.13 When new legislation is being produced, consideration
must therefore be given to whether or not it is consistent with the NZBORA.14
The Legislation Design and Advisory Committee (LDAC) Guidelines 2018 say:15
“New legislation should be consistent with the rights and freedoms contained in the New Zealand
Bill of Rights Act … Section 7 of the New Zealand Bill of Rights Act is of special relevance to
the development of legislation. It requires that the Attorney-General, upon the introduction of a
Government bill, to bring to the attention of the House of Representatives any provision in that
bill that he or she considers to be inconsistent with a right or freedom in the New Zealand Bill of
Rights Act.”

Although it is possible for the Government to enact legislation that is inconsistent with
the NZBORA,16 the Act specifies that any limits on the rights and freedoms in the NZBORA
should be reasonable and demonstrably justified in a free and democratic society.17 In principle,
then, new legislation should be consistent with the NZBORA. So, new legislation dealing with
the detention of those with dementia and other neurological disorders in residential care should
comply with the requirements of ss.22 and 23 the NZBORA. I suggest that any new legislation
should also contain statutory recognition that people in secure dementia units are detained and
enjoy the protection that the NZBORA provides for those detained.
The PPPR Act 1988, sometimes used to authorise detention in residential care, was
enacted before the enactment of the NZBORA, so there was no requirement at that time for
consistency to be considered. Modern day amendments to it should comply with the NZBORA,
to respect New Zealand’s commitment to the ICCPR and the UNCRPD, and s.3(a) suggests
that the judiciary and the executive interpret it in a way that is consistent with the NZBORA.
12
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The Executive branch of central government includes government departments such as
the Ministry of Health and the Department of Corrections. In addition, entities located outside
a government department, but associated with it may be regarded as part of the Executive under
s.3(a), or under s.3(b), where they are performing a public function under the law. In Federated
Farmers v New Zealand Post, New Zealand Post, a State-Owned Enterprise (SOE) was held to
be performing a public function in delivering mail, even if not a part of the Executive branch.18
In TVNZ Ltd v Police, the High Court held that a police search and seizure of film
under a warrant was an act of the Executive.19 In other cases, such as Baigent’s case,20 the acts
of police have been deemed acts of the Executive because the police actions in executing
warrants are done on behalf of the Executive branch. The Policing Act 2008 states that the New
Zealand Police continue to be an instrument of the Crown. 21 Police may be involved in
transporting or returning people to residential care after a s.10 personal order has been made
under the PPPR Act 1988.
Acts done by the agents of the Ministry of Health have been variously interpreted as
falling under s.3(a) and s.3(b). In Attorney-General v IDEA Services Ltd, the Ministry of Health
which funded IDEA, the largest provider of services to the intellectually disabled in New
Zealand, was held to be part of the Executive branch.22 In Innes v Wong a Crown Health
Enterprise unsuccessfully claimed that a remedy against it would more appropriately lie against
the Crown. Cartwright J held that: “…persons or bodies other than the Crown or those for
whose actions the Crown has direct responsibility may be subject to the NZBORA.” The Crown
Health Enterprise, in delivering mental health services, was captured by s.3(b).23
In considering the meaning of “Executive”, other cases such as Berryman indicate the
main test is one of control and depends on the nature and degree of control the Crown exercises
over the actions of the entity.24 The Ministry of Health does not own or directly manage any
secure community dementia units in New Zealand, nor do District Health Boards. Occasionally
DHBs take over the management of units seen as seriously failing in their duties to provide
care, but they are more likely to close them down altogether. It is therefore unlikely that s.3(a)
of the Act would apply the NZBORA to the detention of dementia patients in secure community
residential care.
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The role of the judicial branch is important in interpreting the law in a manner consistent
with the NZBORA. In Simpson v Attorney-General (Baigent’s case,) the Court of Appeal held
that:25
“Section 3 of the New Zealand Bill of Rights Act makes it clear that the Act binds the Crown in
respect of the executive government and its agencies… s.3 also makes it clear that the Bill of
Rights applies to acts done by the courts. The Act is binding on us, and we would fail in our duty
if we did not give an effective remedy to a person whose legislatively affirmed rights have been
infringed.”

Those in dementia units may be detained under the purported authority of statutes such
as the PPPR Act and under enactments such as Right 7(4) of the Code. This legislation should
be interpreted by the courts in a manner consistent with the NZBORA. In addition, some people
may be detained under the common law doctrine of necessity. The courts in New Zealand have
accepted that their interpretation and development of the common law should be consistent
with the NZBORA because s.3 binds them to do so: In Lange v Atkinson, it was said that: 26
“The application of the Act to the common law seems to me to follow from the language of s.3
which refers to acts of the judicial branch of the Government of New Zealand.”

The Court of Appeal in R v Accused (which concerned the admissibility of evidence
gathered by an employee of a company at the behest of the police) had a similar view in relation
to the common law:27
“The Bill of Rights applies to acts done by the judicial branch of the Government of New Zealand.
There is considerable force in the view that the courts should accordingly recognise the Bill of
Rights protections as and where appropriate in evolving the common law.”

This raises the question of whether some parts of the common law, such as the doctrine
of necessity, which may provide a justification for detention, could be impugned for being
inconsistent with the NZBORA. It also implies that the NZBORA has some applicability in
disputes between private parties, for example between a person in residential care, alleging
false imprisonment, and the manager or owner of the unit in which they are detained.
The main question in relation to the effect of s.3(a) concerning detention in private
residential care is whether the Crown, especially the Ministry of Health, exercises sufficient
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control over detention in such institutions to consider them to be acting as agents of the Crown.
Since dementia units in residential care can only operate with the appropriate licence from the
Ministry of Health, there is considerable control, but it may not be sufficient. The more
important question is whether s.3(b) applies the NZBORA to private or charitable bodies
operating under a licence from the Ministry of Health. This will be discussed below.

B.(ii) Section 3(b) acts done by persons or bodies performing any public function, power or
duty
Section 3(b) may cover a wider range of actions than s.3(a). There are three elements
to s.3(b):28
(a) The action must involve the performance of a function, power or duty;
(b) which is public; and
(c) which is conferred or imposed by or pursuant to law.
There is some case law in New Zealand, the UK and the ECtHR relating to the
applicability of human rights legislation to private bodies or persons. The actions of some
privately owned bodies have been considered to be outside the scope of s.3 of the NZBORA.

1. The European Court of Human Rights (ECtHR)
In relation to acts involving detention, in particular the detention of people who may
be unable to advocate for themselves, the ECtHR takes an expansive view of the duties of the
State to control and regulate the acts of private bodies and persons. The right involved in the
current context is the right to liberty under article 5 of the Convention. In Stanev v Bulgaria
the ECtHR said:29
“The Court has had occasion to observe that the first sentence of Article 5.1 must be construed
as laying down a positive obligation on the State to protect the liberty of those within its
jurisdiction. Otherwise, there would be a sizeable gap in the protection from arbitrary detention,
which would be inconsistent with the importance of personal liberty in a democratic society. The
State is therefore obliged to take measures providing effective protection of vulnerable
persons…”

Falun Dafa Association of New Zealand Inc v Auckland Children’s Christmas Parade Trust Board [2008] 8
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The ECtHR considers that the rights of the vulnerable person under the ECHR are the
same whether they are detained in a state hospital30 or a private clinic.31 This ensures equality
before the law for everyone, regardless of their financial resources or lack of them. The lack of
mental and legal capacity of the person, for example someone under guardianship, does not
disentitle them to the protection of the Court.32

2. England: YL v Birmingham City Council
In England, the House of Lords considered the question of whether a woman with
dementia residing in a privately-owned nursing home enjoyed the protection of the Human
Rights Act 1998 (UK) in relation to her eviction from the home. It concluded by a 3 to 2
majority (Hale LJ and Bingham LJ dissenting) that she did not. 33 Mrs YL faced eviction from
the nursing home due to disputes between her family and the owners of the nursing home,
Southern Cross. Her personal representatives alleged that her eviction violated her right to
privacy and family life under Article 8 of the ECHR and under s.1 of the Human Rights Act
1998 (UK) which gives domestic effect to the ECHR in the United Kingdom.
The majority held that the nursing home was exercising a private function not a public
one within the meaning of s.6(3)(b) of the Human Rights Act, and that remedies against the
council and Southern Cross lay in tort and contract, not in public law.
Both Hale LJ (dissenting) and Scott LJ (majority) considered that if the function had
been detention, rather than simply providing healthcare and personal care, the home would
have been performing a public function: 34
“The position might be different if managers of privately-owned care homes enjoyed special
statutory powers over residents entitling them to restrain or discipline them in some way, or to
confine them to their rooms or to the care home premises.”
“Given the approach of the Strasbourg Court in Storck v Germany, it is unlikely that the United
Kingdom would be absolved from responsibility for deprivations of liberty taking place in a
private care home…The use or potential use of statutory coercive powers is a powerful
consideration in favour of this being a public function…”35

The judgment denying the applicability of the Human Rights Act to the eviction
provoked furious reactions among organisations and individuals advocating for older adults,
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people with disabilities and those suffering from mental illness. All of them pointed out that
the judgment effectively deprived very vulnerable people of the protection conferred by the
ECHR where their care had been contracted out to private companies. As an interim measure,
s.145 of the Health and Social Care Home Act 2008 (UK) was enacted. This deemed care
homes which received funding from the Local Authority to be performing a public function
and therefore to be subject to the provisions of the Human Rights Act and the ECHR. Private
patients who paid their own fees in the same care homes did not enjoy this protection until
2014 when s. 73 of the Care Act 2014 (UK) extended the concept of public function to include
the provision of nursing home care by any regulated care provider.

3. New Zealand: DHBs, Song van Nguyen, and Ransfield
In New Zealand there is no case law directly relating to the applicability of the
NZBORA to detention in community residential care. The role of DHBs in performing some
public functions was considered in S v Mid Central District Health Board.36 The notion that
the detention and arrest of a shoplifter by shop staff was a public function was rejected by the
Court of Appeal in Song van Nguyen.37 In Ransfield38 Randerson J discussed the criteria which
might be applied when deciding whether an action performed by a body or person outside the
three branches of central government constituted a public function.
Whether a DHB was a performing a public function in providing mental health services
was discussed by the High Court in S v Mid Central District Health Board. The plaintiff was a
mental health patient who had been raped by another patient in an outpatient clinic, and who
sought damages under the NZBORA for violation of her right to life. The High Court held that
the DHB was a body performing a public function, power or duty in providing mental health
services imposed under the New Zealand Public Health and Disability Services Act 2000.39
Both acts and omissions of the DHB in providing mental health services were to be considered
“acts done”.40 Nevertheless, the High Court rejected the idea that her right to life had been
violated.
It is not controversial, therefore, that an act such as detention performed by a DHB, for
example in a locked hospital ward might be considered a public function, but DHBs do not at
present own or run dementia units in the community, apart from ones which they may
36
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temporarily manage owing to egregious failures in the provision of care or services on the part
of the facility. They do, however, commission and fund such services provided by private
companies and individuals. Their role in commissioning and regulating community dementia
services will be discussed later in the chapter.
In R v Song van Nguyen, the Court of Appeal considered whether the NZBORA could
apply to acts of private individuals in detaining a person: A man was seen shoplifting and
employees of the store followed him outside, brought him back to the store and detained him
until police arrived.41 Was this an exercise of public function under s.3(b)? The Court of Appeal
held that:42
“The Bill of Rights does not extend to an arrest or detention unless done in the purported
performance of such a public function, power or duty and the subsequent involvement of the
police cannot retrospectively apply the NZBORA to these earlier acts.”

The court was in effect saying that the man’s detention was a private act by the store
staff, taken in defence of private property. Mr Nguyen could not therefore rely on the NZBORA
to render the evidence from the shop assistants inadmissible. The court may have been
influenced by the fact that shop assistants could not be expected to know about the warnings
they might have to give to a detained person if the NZBORA applied.
In detaining a person in residential care, a very different set of facts to those in R v
Song van Nguyen apply, as detention in residential care takes place over a prolonged period of
time and is not the same as immediate and temporary detention for shoplifting. If Song van
Nguyen was followed, the NZBORA might not apply to care assistants detaining a person in a
dementia unit (even if the tort of false imprisonment still operated.) The applicability of the
NZBORA against the owners and/or managers of dementia units has never been considered in
New Zealand.
The key question is: in performing the act of detaining a person in a private dementia
unit, are the unit’s staff exercising a public function, power or duty conferred or imposed by or
pursuant to law?

III. The Ransfield Criteria
The criteria for determining whether an action performed by a body or person outside
the three branches of government involves the performance of a public function covered by
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s.3(b) of the NZBORA was discussed in Ransfield v Radio Network Ltd.43 These criteria are so
important they are set out in full below:
a) The fact that the entity in question is performing a function which benefits the public is not
determinative. If it were, anyone delivering services to the public under licence or other
authority conferred by law would fall within this section…
b) Whether the function, power or duty is carried out in public is immaterial. A public
function… under s.3(b) may be performed in private.
c) Whether an entity is amenable to judicial review {on the basis that it is performing a public
function} is not necessarily decisive and some care needs to be taken in applying decisions
in that context…
d) The primary focus of inquiry under s.3(b) is on the functions, powers or duties, rather than
the nature of the entity at issue. Nevertheless, the nature of the entity may be a relevant factor
in determining whether the function power or duty is a public one for the purpose of s.3(b)
e) A person or body may have a number of functions, powers or duties, some of which may be
public and some of which may be private. It is essential to focus on the particular power,
function or duty at issue.
f) Given the many and varied mechanisms modern governments utilise to carry out their diverse
functions, no single test of universal application can be adopted to determine what is a public
function, power or duty under s.3(b). In a broad sense, the issue is how closely the particular
function, power or duty is connected with the exercise of the powers and responsibilities of
the State. Is it “governmental” in nature or essentially of private character?
g) Non-exclusive indicia may include:
i.

Whether the entity concerned is publicly owned or is privately owned and exists for private
profit;

ii.

Whether the source of the function, power or duty is statutory;

iii.

The extent and nature of any governmental control of the entity (the consideration of which
ordinarily involve the careful examination of a statutory scheme)

iv.

Whether and to what extent the entity is publicly funded in respect of the function in question;

v.

Whether the entity is effectively standing in the shoes of government in exercising the
function, power or duty;

vi.

Whether the function, power or duty is being exercised in the broader public interest as
distinct from merely being of benefit to the public;

vii.

Whether coercive powers analogous to those of the State are conferred;

viii.

Whether the entity is exercising functions, powers or duties which affect the rights, powers,
privileges, immunities, duties or liabilities of any person…
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ix.

Whether the entity is exercising extensive or monopolistic powers;

x.

Whether the entity is democratically accountable through the ballot box or in other ways.

These criteria can be applied to the detention of dementia patients in residential care.
The criteria can be divided into three groups: criteria which are not determinative; criteria
which could be considered relevant; and the ten non- exclusive indicia.

A. Ransfield (a), (b) and (c): things which are not determinative
The first three criteria discussed in Ransfield were held to be “not decisive, immaterial
or not determinative” in deciding whether or not an act was a public function captured by s.3(b).
They were not considered relevant to the main issue of how closely the action is connected to
the powers and responsibilities of the State.

1. Performing a function which benefits the public
In Ransfield it was said that: 44
“Performing a function which benefits the public is not determinative. If it were, anyone
delivering services to the public under licence or other authority conferred by law would fall
within this section. That could not have been intended.”

It is therefore possible for a private provider to provide a service which benefits the
public without being captured by s.3 of the Act: Commercial activities may, for instance,
provide a secondary benefit to the public via the services provided in the form of employment,
information and general economic benefits, but their primary purpose is to benefit the
company, and this often excludes them from the ambit of the NZBORA. In Zeigler v Ports of
Auckland Ltd, for example, the High Court rejected arguments that the NZBORA applied to
the commercial activities of Ports of Auckland Ltd which had issued trespass notices against
two individuals, effectively preventing them working there. The argument that the commercial
activities at the port were the conduct of a public function because they were provided for the
benefit of Auckland and New Zealand was rejected:45
“I am of the view that the exercise of Ports of Auckland’s powers in the present case was
private in nature, not governmental…. Ports of Auckland exercised a right open to all landowners
and did so in pursuit of its commercial activities. Ports of Auckland was not excluding the
plaintiffs from public land or from land that members of the public were able to access…. Ports
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of Auckland is not controlled by Government, does not receive any government funding, does
not exercise any power on behalf of government and does not have any coercive powers.”

Similarly, in House of David Healing Centre Trust and Ors v Fairfax New Zealand Ltd the
Christchurch High Court held that in refusing to run an advertisement in a Christchurch
newspaper the defendant had not breached the plaintiffs right to freedom of expression under
s.14 of the NZBORA:46
“The defendant is a privately-owned company, and while its newspapers may in some instances
assert to be acting in the public interest, their publications are avowedly for commercial ends…
The provision of advertising is a service of benefit to the public as opposed to a service provided
in the broad public interest… The defendant is entitled to publish or not publish as they consider
fit.”

In England in YL, Hale LJ held that there was a public interest in the welfare of
vulnerable people, and that the interest in their welfare extended to the provision of healthcare
to them:47
“In a state which cares about the welfare of the most vulnerable members of the community,
there is a strong public interest in having people who are unable to look after themselves, whether
because of old age, infirmity… disability or youth, looked after properly. No-one can doubt that
providing healthcare can be a public function, even though it can be provided purely privately.”

The majority in YL disagreed with her.
It is clear that the mere fact that provision of secure care in private dementia units,
which benefits the public, does not mean it is the exercise of a public function.

2. Carried out in public
It was also said in Ransfield: “Whether a function, power or duty is carried out in public
is immaterial. A public function, power or duty may be performed in private.”48
The fact that detention on dementia units is not carried out in public is therefore not
determinative: dementia care is not conducted in the same way as 18th century asylums where
the public could visit for entertainment. Those entering locked units are usually staff or visitors
to individual patients. Patients on dementia units are entitled to the same degree of respect for
their privacy49 and dignity50 as any patient on wards in clinics and hospitals whether privately
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or publicly funded. The HDC Code of Rights does not say that different standards apply to
public and private patients. Whether this function (detention) is carried out in public or, in most
cases, in private is therefore immaterial to whether it is a public function for the purposes of
s.3(b) of the NZBORA.

3. Amenable to judicial review
It was also said in Ransfield: “Whether the entity is amenable to judicial review is not
necessarily decisive and some care needs to be taken in applying decisions in that context…”51
In YL, Bingham LJ stated his opinion even more forcefully with regard to the ‘public
function’ test under the United Kingdom’s Human Rights Act 1998:52
“Certain factors are in my opinion likely to be wholly or largely irrelevant to the decision whether
a function is of a public nature. Thus, it will not ordinarily matter whether the body is amenable
to judicial review.”

The fact that a decision or body is subject to judicial review may be an indication that
a public function is being performed, but the scope of the NZBORA is different to that of
judicial review, so a matter may be both judicially reviewable and subject to the NZBORA, or
it may be subject to the NZBORA but not to judicial review, or conceivably subject to judicial
review but not the NZBORA.
In New Zealand the superior courts have jurisdiction to review the decisions of public
bodies under two distinct procedural routes: Review of statutory powers of decision is now
governed by the Judicial Review Procedure Act (JRPA) 2016, while the exercise of other public
powers is reviewable under the High Court Rules and the common law.
Judicial review under the JRPA 2016 can be sought “in relation to the exercise, refusal
to exercise or proposed or purported exercise of a statutory power.”53 DHBs, for example, are
statutory bodies established under the New Zealand Public Health and Disability Act 2000, and
some of their decisions and actions may be subject to judicial review.
The exercise of some non-statutory public powers, prerogative powers, the decisions of
non-statutory industry bodies exercising regulatory functions, and the actions of
unincorporated private organisations, can be reviewed via a different procedural route under
the High Court rules.54
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Section 3(b) of the NZBORA, on the other hand, applies to persons or bodies
performing any public function conferred or imposed by or pursuant to law, rather than simply
to the exercise of a public power. The scope of the conduct subject to judicial review is similar,
but not identical to the scope of s.3(b) of the NZBORA, but there is considerable overlap
between the two and a matter which is judicially reviewable may also be covered by s.3 of the
NZBORA. The scope of the acts or decisions to which s.3(b) applies is potentially wider than
the range of actions amenable to judicial review.
Generally, the actions or decisions of private companies or persons, such as those
running companies which perform services for DHBs, are not subject to either judicial review
or the NZBORA as they are regarded as matters for which private law remedies in tort and
contract are considered more appropriate.
In Lab Tests Auckland Ltd v Auckland District Health Board, it was held that judicial
review would only be available in a commercial context if there was “fraud, corruption or bad
faith…”55 Judicial review is not therefore considered appropriate for reviewing the awards of
contracts to private companies by DHBs, for instance, or for alleged failures in the performance
of these contracts. Public bodies conducting some commercial operations, such as DHBs, must
act in accordance with their empowering statute, and their decisions may be amenable to
judicial review if they do not.56 However, their obligations still vary according to the context
of the decision. Such matters as the nature of the decision under scrutiny, the character of the
decision-making body, and the statutory setting within which they operate are all important
considerations.57
In McGuinn v Board of Trustees of Palmerston North Boy’s High School the High Court
considered both judicial review and the NZBORA in relation to the decision of a board of
trustees managing accommodation for boarders at Palmerston North Boys High School to evict
one of the boys.58 In discussing the relationship between judicial review and s.3 of the
NZBORA, Goddard J held that, since the boarding house operated independently of the school
as a financial institution, was not monitored by the Education Review Office, and did not
receive funding from the State its decisions were not subject to judicial review: it operated as
a purely commercial enterprise and no statutory power was involved.59 Section 3(b) of the
NZBORA also did not apply because the lack of any statutory power of decision being involved
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meant that no public function conferred or imposed by or pursuant to law was being exercised.60
The boy’s right to an education was unaffected by the decision to evict him, as he could
continue attending the school as a day pupil.
Like s.3 of the NZBORA, the decision to judicially review a decision depends more on
the nature and consequences of the action or decision than the nature of the body making it. In
Royal Australasian College of Surgeons v Phipps, which concerned judicial review of a
decision to fire a surgeon who had had an unfavourable audit done by the Royal College of
Surgeons of Australasia (of which he was not a member), it was held that:61
“Over recent decades the courts have increasingly been willing to review the exercises of power
that in substance are public or have important public consequences however their origins and the
persons or bodies exercising them might be characterised.”
“The courts have made it clear that in appropriate situations, even though there may be no
statutory power of decision, or the power may in significant measure be contractual, they are
willing to review the exercise of the power…. In some situations, a combination of statutory (or
here corporate) and contractual powers may be subject to judicial review.”62

The nature of the decision (setting and enforcing standards of care among surgeons for
the benefit of the public) rather than the identity of the decision maker was considered the most
important matter. It was held that the actions and decisions of the College in relation to the
review of patient care should have conformed to concepts of natural justice (or procedural
fairness).
This approach was approved by the Court of Appeal in Montcrief-Spittle v Regional
Facilities Auckland63 when it considered whether a decision to cancel the hire of a venue for
some controversial public speakers because of the cost of appropriate security arrangements,
without which there would have been health and safety concerns, was judicially reviewable64
and whether s.3(b) of the NZBORA was involved.65
It was held that the decision to cancel was not a purely commercial one, unlike the
decision in Lab Tests Auckland.66 It was a decision which involved important rights, the rights
to freedom of speech and assembly. It was therefore both judicially reviewable and captured
by s.3(b) of the NZBORA.
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Since society placed a value on the value of freedom of expression 67 (as it does on
liberty), a decision made pursuant to a core statutory function, which would directly affect the
NZBORA rights of members of the public, should occupy a special position outside the
parameters contemplated by Lab Tests.68
If freedom of expression is an important value to members of the public, the right not
to be arbitrarily detained would also be an important value to members of the public, both to
those who might be so detained because of dementia or other neurological disorder, and
everyone else who had an interest in their well-being.
In relation to residential care, s.8(2) of the New Zealand Public Health and Disability
Act 2000 (NZPHD) provides that the Minister of the Crown responsible for disability services
must formulate the New Zealand Disability Strategy, to provide a framework for the
Government’s overall direction of the disability sector. One of the outcomes sought by the
current strategy is called “Rights and Justice”.69 The strategy says that those with disabilities
(which should include those with dementia and other neurological disorders) should be treated
fairly and equitably by the justice system and that their rights should be protected.
There is very little reference to older people in the Strategy, however, and no specific
guidance relating to those with dementia. The Strategy impliedly gives some authority for the
idea that the right not to be arbitrarily detained is one which can be enjoyed by dementia
patients in secure care, and that those detaining them are subject to the NZBORA.
This Strategy is a result of a statutory decision undertaken under the NZPHD Act 2000.
Possibly its deficiencies in relation to dementia services, in particular to the protection of those
detained in dementia units, could be subject to judicial review. This does not mean that the
actual delivery of secure dementia care by private persons and companies is reviewable,
because the relationship between the commissioners of the care, the DHBs, and the providers
of care, is contractual and commercial, but it is likely that the Phipps and Montcrief approach
would be taken because of the important rights involved, and because a core statutory function
was being performed on behalf of the DHB.
In general, the legal position seems to be that the actions or decisions of private
companies and bodies operating for commercial purposes are not subject to judicial review
unless they have a strong public interest element, and there is no other appropriate means of
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making them accountable. The detention of older people in dementia units has such a public
interest element.
Some limited mechanisms are available for holding those who provide such care
accountable. These include complaints to the HDC under the HDC Code; actions in tort for
false imprisonment; and application for a writ of habeas corpus to secure a judicial order for
the person’s release if no lawful authority exists for their detention (such as the authority
provided by an order made under the PPPR Act).70 The question would be whether the remedies
available are sufficiently accessible and render judicial review unnecessary as an additional
mechanism of accountability.
The decision in McGuinn has some similarities to the position of the private nursing
home in YL which was held to be supplying services under a purely commercial contract with
the local council. The matter might have been different if the service had involved detention or
coercive powers, but no cases concerning detention in nursing homes have been considered in
New Zealand in this context.
The public interest aspect of the delivery of care to older adults and vulnerable people
who are unable to advocate for themselves is undeniable. Whether its delivery by private
companies operating under a statutory licence and a contract with a DHB is judicially
reviewable under current principles, is debateable, but possible if detention is involved. The
detention of older adults within such services is likely to be covered by s.3(b) of the NZBORA,
so the NZBORA will apply to act. As Bingham LJ said in YL: judicial review and human rights
instruments can have different scopes.71

B. Ransfield (d) (e) and (f): relevant criteria
In Ransfield, Randerson J said that certain considerations were always relevant in deciding
whether the NZBORA can be applied to a particular action via s.3(b). These are: the nature of
the functions, powers and duties being performed, whether they are of a public or private
nature, and whether the action is essentially governmental in character, or purely private. These
will be considered in turn:
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1. Functions, powers or duties and the nature of the entity
Randerson J said: “The primary focus of inquiry under s.3(b) is on the functions, powers
or duties, rather than the nature of the entity at issue. Nevertheless, the nature of the entity may
be a relevant factor in determining whether the function power or duty is a public one for the
purpose of s.3(b).”72
To take the last point about the nature of the entities in question first: in the context of
subject matter of this thesis, the bodies concerned are private companies running secure
dementia units for commercial gain, and charities (which are not usually solely concerned with
making a profit). They have contractual arrangements with DHBs to provide dementia care.
The relationship between the DHB and residential care facilities is largely contractual and
commercial. The contract with the DHB specifies services to be provided and payments to be
made. The care providers are then under a duty to the DHB to provide a service of an
appropriate standard to their residents. If they do not, they are in breach of contract with the
DHB. The duty to provide an appropriate standard of care is also imposed by the law of tort: It
would constitute the tort of negligence to provide inadequate care. A similar duty is imposed
by the HDC Code, in particular Right 4, concerning the right to services of an appropriate
standard. This says:
(1) Every consumer has the right to have services provided with reasonable care and skill.
(2) Every consumer has the right to have services provided that comply with legal, professional,
ethical and other relevant standards.
(3) Every consumer has the right to have services provided in a manner consistent with his or her
needs.
(4) Every consumer has the right to have services provided in manner which minimises the
potential harm to, and optimises the quality of life, of that consumer.
(5) Every consumer has the right to co-operation among providers to ensure the quality and
continuity of services.

Section A of Part 1 of the Age-Related Residential Care Services Agreement between
DHBs and service providers says that residential care facilities must provide the services for
which payments are made and these services must be provided in accordance with all relevant
law but does not specify which laws providers must comply with. It neither includes nor
excludes compliance with the NZBORA.73
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Section E of the contract deals with specialist dementia services, but the word
‘detention’ is never used and there is no acknowledgement that patients are detained. The
contract says that only patients who have been assessed as requiring dementia care can be
admitted to a dementia unit. There is no specific mention of people’s rights not to be arbitrarily
detained.
The function of a dementia unit is to detain people with severe dementia and other
neurological disorders in order to provide them with care. The contract between the DHB and
provider does not appear to bestow (and probably could not bestow) any special powers to
detain people on the operators of such units, but it does require them to conform with all
relevant law. That might require compliance with the NZBORA as a matter of contract. It
would then be a breach of contract not to comply.
There is no specific legislation in New Zealand empowering the residential care sector
to detain people with dementia. Such providers of care simply enjoy the ordinary powers and
justifications for the detention of the elderly available under the general legal schemes
discussed in this thesis. None of these schemes specifically empowers detention in private
residential care (as opposed to detention in other facilities such as hospitals).

2. Public and private functions powers and duties
“A person or body may have a number of functions, powers, or duties, some of which may be
public and some of which may be private. It is essential to focus on the particular power,
function or duty at issue.”74
The private residential care sector performs a number of functions. The mere provision
of accommodation, laundry and meals to residents would probably not be regarded as a public
function, at least when provided by a commercial organisation or private individual. In
England, in YL,75 and in New Zealand in McGuinn76 the provision of accommodation either to
the elderly or to children was not seen as a public function, power or duty, but was seen as the
performance of a private contract which did not involve the exercise of statutory powers. In
both these cases the accommodation or service was being withdrawn and the person’s next
friends objected to this. In New Zealand sending a person from private residential care to
another institution (such as a hospital) because of non-payment of fees, for example, or asking
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relatives to find another facility because of a breakdown of relations between them and staff77
is a regular occurrence and would not attract NZBORA rights, as the provision of
accommodation by a private provider is not regarded as a public function. In any case it is not
obvious that any right under the NZBORA is violated by such transfers between facilities.
There is no general right to healthcare in the NZBORA, only a right to refuse medical
treatment and not be subject to medical experimentation. There is, however, a right not to be
arbitrarily detained under the NZBORA.78
The case of a person being detained in residential care was briefly and peripherally
considered in the litigation between the husband of a patient with dementia and BUPA Care
Services (New Zealand) Ltd where both the Court of Appeal and Supreme Court dismissed
appeals against a refusal of the High Court to grant a writ of habeas corpus, since it viewed the
patient’s detention in a dementia unit as lawful under the PPPR Act 1988.79 The courts did not,
however, consider whether detention by a particular residential care facility was an act captured
by the NZBORA as they were only required to consider the lawfulness of her detention under
the PPPR Act, and even that matter was not considered definitively due to lack of evidence.
The Supreme Court simply found that: “There is nothing in the information before us to
challenge the legality of AN’s ongoing confinement…”80 So these proceedings have not
resolved the relevant issues.

3. Is the function governmental in nature or essentially of private character?
The function in question is the detention in private care facilities of elderly people
lacking the ability to consent to residence and care. It is of governmental nature in the sense
that it is a function that was formerly performed only by government in the form of state-run
hospitals and asylums. Private providers can be said to be effectively standing in the shoes of
government when they take over the provision of secure care for dementia patients.81 The
government retains an interest and exerts control over the provision of secure care because only
the government, via the Ministry of Health, can license and certify institutions to provide such
care under the Health and Disability Services (Safety) Act 2001.82
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Detention in residential care is subject to the HDC Code.83 Detention is by its very
nature coercive;84 it affects a fundamental human right: the right to liberty;85 and the private
residential care sector has a near-monopoly on such care.86 All these indicators suggest that
detention in residential care is within the scope of the NZBORA because of its governmental
nature.

C. The non-exclusive indicia
In Ransfield, ten further indicia of whether an act or body was captured by the
NZBORA were discussed. Some of these issues have already been discussed above. The fact
that all dementia units are privately, not publicly owned, and most of them apart from those
owned by charities exist for private profit87 would normally exclude their activities from cover
by s.3.
There are still grey areas relating to a number of other indicia, including whether the
source of the power, function or duty involved in detaining people with dementia is statutory;88
and whether and to what extent the care facility is publicly funded.89 The application of the
remaining Ransfield indicia is considered in more detail below:

1. Statutory powers and public funding
The sources of the power or lawful justification to detain a person in residential care
are, in some instances in New Zealand, unclear. The apparent statutory source of the power of
private providers to detain, is the PPPR Act for some residents, or Right 7(4) of the Code for
others. In other cases, the source might be the common law doctrine of necessity. Even so, in
the case of many people so detained, no apparent source of the lawful authority to detain them
is explicitly invoked or documented in their healthcare record.90 Moreover, the lawfulness of
the detention in these circumstances is very rarely challenged, so no source of authority need
be produced. Often, therefore, the matter remains unclear.
The precise scope of these purported sources of authority for people’s detention is
examined in more depth in succeeding chapters of this thesis. It is enough to say at this stage
83
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that much depends on how the claimed sources of authority are interpreted, and that some
claims of authority are less convincing than others. Whether ‘statutory’ sources of authority
exist for the detention of dementia patients in secure residential care depends on their
interpretation.
The New Zealand Public Health and Disability Services Act 2000 is the source of the
DHBs’ authority and duty to commission disability services, and there is an implication that
this involves the provision of secure care for people with dementia. It does not specify whether
detention services should be commissioned, nor whether a duty to detain mentally incapacitated
persons in need of care is devolved to private providers.91 The DHBs’ ability to fund residential
care is derived from Part 4 of the Social Security Act 1964, but this only allows them to pay
for the services they have commissioned. It does not create any statutory power to detain people
in residential care but does establish the statutory basis for commissioning dementia services.

2. Sources of funding for residential care
The sources of funding for dementia care varies according to the means of the person
receiving the care. Some people are eligible for publicly funded services and others, if they
have sufficient resources, must pay for their own care. Some people receive public funding for
basic care but pay for private services from hairdressers, podiatrists and occupational
therapists. In most residential care units, there is a mixture of publicly funded and private feepaying residents receiving the same care.
The issue of whether the individual or the state paid for the care being provided, and
the implications of this for the application of human rights law, was discussed by the House of
Lords in YL. The idea that people who paid their own fees enjoyed fewer rights than those
whose fees were paid by the local authority, because publicly funded services could be captured
by the ECHR and human rights legislation, while private residents’ services were not, was
regarded as an anomaly.92 The Court’s majority solved this problem by holding that none of
the residents had Convention rights regardless of who was paying. Hale LJ in her dissenting
judgment held that the fact that the person paid for or contributed to a service did not prevent
its provision being of a public nature.93 Bingham LJ held that:94
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“Some of those for whom residential care is provided... pay the full cost of the service they
receive. A majority are subsidised... out of public funds. No difference of legal principle depends
on the group to which a particular resident... belongs.”

In New Zealand the Wellington Free Ambulance service was held not to be under
government control despite receiving some public funds in Alexander v Police.95 The facts of
Alexander are different to the long-term detention of a person lacking mental capacity in
residential care. In Alexander a man involved in a road traffic accident was transported to
hospital by the Wellington Free Ambulance service (a five-minute journey) where he was
subjected to an evidential blood alcohol test. The Court of Appeal held that he had not been
arbitrarily detained in the ambulance because it was not subject to s.3(b): the service was
provided by a private company and the public funding it received did not mean that it was an
agent of government. A five-minute journey in a private ambulance while in the custody of a
police officer is very different to lifelong detention in a dementia unit which takes a mixture of
public and private funding: other factors are in play.
In New Zealand the test of whether an act or function is captured by s.3(b) should not
depend solely on who is paying for the service, since the service provided, secure residential
care, is provided in the same places by the same people to both groups. It would be anomalous
if the NZBORA applied to the detention of a publicly funded patient but not to a fee-paying
patient detained in the same unit. A purposive interpretation of the NZBORA as an Act to
affirm, promote and protect human rights and fundamental freedoms would require the Act to
protect vulnerable people in long term detention regardless of whether they were public or
private patients.
Detention in other circumstances such as the act of detaining convicted criminals in
private prisons, and the provision of transport, courtroom security and custodial services for
prisoners by private contractors are explicitly deemed to be acts of the Executive captured by
s.3 of the NZBORA in the Corrections Act 2004.96 The detention of people with mental illness
in private hospitals as authorised by the provisions of the Mental Health (Compulsory
Assessment and Treatment) Act 1992 is undoubtedly covered by the NZBORA, and all
providers are reminded of s.22 of the NZBORA in the Ministry of Health’s Guidelines to the
Act. It would therefore be anomalous if those detained in residential care did not enjoy the
same protections.
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3. Rights, coercion, control, monopolies, and the broader public interest
A final group of five Ransfield indicia relating to the nature of the action (detention) and the
amount of government control strongly indicates that detention in a dementia unit would be
considered a public function under s.3(b):
First, it is significant that the power or function being exercised is detention. This
involves an infringement of the right to liberty, which is protected by the right not to be
arbitrarily detained. Liberty is considered an important right and particular legal principles are
involved when the right to liberty is removed by statute. Other parts of this thesis discuss those
principles.
Detention involves the use of coercive powers: the detained person is confined to a
ward or unit and cannot leave unless the staff exerting control over them allow it. If the person
leaves, they may be brought back by the police. A s.10 personal order under the PPPR Act
1990 may include orders that the police transport the person to the designated unit. Most people
in dementia units are detained there for the rest of their lives: the coercion involved is
potentially long-term. It would not normally be lawful for a private person or body to exercise
such coercive powers: that would normally be considered a governmental function. In
Ransfield, Randerson J referred to:97
“… whether the functions involved the exercise by private authorities of specific legally
authorised coercion or authority over others which it would not normally be lawful for a private
body to exercise.”

In YL, both Hale LJ dissenting, and Scott LJ in the majority, held that a function which
involved detention or coercion would attract the protection of the ECHR, expressing a similar
view to Randerson J in Ransfield.
Moreover, only those residential care units that are licensed by the Ministry of Health
can offer dementia care, so they have a monopoly. People may have some choice between units
in some urban centres. The choices may be quite limited because there is a shortage of secure
dementia beds in some areas, with long waiting lists.
A further factor is that it is in the broader public interest that those detained due to
dementia and other neurological disorders receive safe and appropriate care which respects
their rights. They are vulnerable members of society who cannot advocate for themselves, and
their welfare is certainly a matter of public interest.98
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In addition, there is considerable government control of the dementia care sector. The
government retains control over who provides secure care on locked units, and how they do it,
even though the actual provision of care has been devolved to private providers. Government
ministers are responsible for producing and implementing health and disability strategies,
including dementia care, under ss.8 and 9 of the New Zealand Public Health and Disability Act
2000.
The Ministry of Health devolved responsibilities for national age-related care services
to DHBs in 2003. DHBs are state-owned entities. They are responsible for ensuring that there
are sufficient beds available for dementia patients in the population and for licensing new units.
They fund these beds under Part 4 of the Social Security Act 1964. Only organisations who
have achieved certification under the Health and Disability Services Safety Act 2001 and in
compliance with Health and Disability Sector Standards, can open and operate residential care
facilities, including dementia units.
The Ministry of Health audits the performance of residential care facilities and has the
power to close units which do not comply with its standards.99 Contracts between the DHBs
and providers are nationally consistent and govern staffing, payments and standards in
dementia care100 and other residential care101 facilities for older people. The contracts require
compliance with statutes governing food hygiene,102 safety,103use of medicines,104
qualifications of staff,105standards of care,106 staff pay,107privacy108 and other matters. This is
therefore a heavily regulated sector, due to the powerful public interest in its proper conduct.
People who want to receive disability support services including residential care must
have a Needs Assessment conducted. People with dementia usually have very high needs. It is
not usually possible to enter a dementia unit without such a needs assessment. A further needs
assessment is required if the person is to be transferred to a more secure unit, such as level 6
dementia care (psychogeriatric care). The DHBs provide, or contract for, the relevant needs
assessments to determine the type of care the person requires.
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4. Summary
The conclusion seems inescapable that the combination of a very highly regulated
environment involving licensing and regulation of residential dementia care facilities by the
state; the provision of needs assessment and part funding; state scrutiny of the standards of care
in such facilities; the coercive nature of detention and its infringement of the fundamental right
to liberty; the monopolistic nature of the sector and the strong public interest in the care of
people with dementia, suggest that the detention of older people in residential care is indeed a
public function within the meaning of s.3(b) of the NZBORA, even when provided by the
private and charitable sector.

IV. Conferred by or imposed pursuant to law
The final requirement of s.3(b) of the NZBORA is that the ‘acts done’ in the
performance of such public functions, powers or duties must be conferred or imposed on that
person or body by or pursuant to law.
The important question for the purposes of this section of the thesis is whether the act
of detaining a person in secure dementia care is done ‘by or pursuant to law’. If it is not, then
it must be unlawful: it is a fundamental principle of New Zealand’s legal system that, to be
lawful, a person’s detention must be authorised or justified by law.109 If it were not so justified,
it would constitute, at a minimum, the tort of false imprisonment. To be lawful, the detention
must be done by or pursuant to law.
In relation to the power to detain a person in a dementia unit the term ‘conferred’ is
probably more relevant than ‘imposed’, but it is not always easy to identify the precise sources
of legal authority or justification that may be legitimately relied upon to detain people with
dementia. Detention in residential care may be a public function (see above), but the authority
or justification is conferred by or under statute such as the New Zealand Public Health and
Disability Services Act 2000, which allows DHBs to contract for these services which they
formerly performed themselves.
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IV. Conclusions
Because the acts done in detaining people in secure dementia care are done by private
individuals and bodies and non-state actors such as charities, questions can be raised as to
whether these acts fall within the scope of s.3(b) of the NZBORA. Overall, however, the
indicators are sufficient to show that detention of this kind does constitute the performance of
a public function or duty that is performed by or pursuant to law. Such detention is therefore
covered by s.3(b) of the NZBORA and so the rights are engaged.
Detention in secure dementia units involves coercion and the limitation of an important
right, the right to liberty, of a group of vulnerable people who are unable to advocate for
themselves by reason of their dementia. It would be anomalous if the protection of the
NZBORA was withdrawn from them because the delivery of dementia care has passed from
the government to private providers, especially as other large groups of detained people; such
as people who are in prison and those with severe mental illness, are protected by the
NZBORA. On balance, it seems sufficiently clear that their detention is covered by the rights
that the Act extends to those who are detained.
If there is doubt about the applicability of the NZBORA, any new legislation governing
the detention of dementia patients in community residential care should specifically state that
s.22 of the NZBORA applies, and contracts for services between DHBs and dementia care
providers should contain specific reference to services being provided which conform to the
NZBORA.
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Chapter 4: Does the Right not to be Arbitrarily Detained Extend to
“Everyone” Including those with Dementia?
I. Introduction
Having established that the act of detaining dementia sufferers in residential care is
likely to be captured by the NZBORA, this chapter considers whether people suffering from
dementia, who lack the capacity to consent to residence in locked units, are able to enjoy the
right not to be arbitrarily detained under s.22 of the NZBORA. Does the right of “everyone”
not to be arbitrarily detained, under s.22, and the right of “everyone” who is detained, to enjoy
certain procedural safeguards under s.23, really extend to “everyone”? Or does it only apply to
people who have the mental capacity to make decisions about their living situation, as s.11 of
the NZBORA (the right to refuse medical treatment) only applies to those competent to do so?
This is an important question since detention is residential care is often seen as a form of
medical treatment or care, rather than a means to deliver these services.
On the face of it, it would appear that “everyone” in ss.22 and 23 means everyone,
without exception, with the result that people who lack mental capacity enjoy these rights.
However, s.11 of the NZBORA uses the term “everyone” when it says that “Everyone has the
right to refuse to undergo any medical treatment”, but the courts have held that those who lack
the capacity to consent to medical treatment do not enjoy this right.1
If the courts were to take the same approach to the meaning of “everyone” in ss.22 and
23, then the result would be that people who lacked the capacity to consent to their residence
in secure care might not enjoy the right not to be arbitrarily detained or to enjoy the procedural
rights enjoyed by those who are detained guaranteed in those sections.
It is important to distinguish detention from medical treatment, especially when the
right not to be arbitrarily detained is very different to the right to refuse medical treatment.
Denying a person who lacks mental capacity the right to refuse medical treatment may confer
important benefits on them: it might prevent them being deprived of beneficial medical
treatment they might otherwise refuse. Denying a person the right not to be arbitrarily detained,
on the other hand, is unlikely to confer any benefits on them. It simply permits their liberty to
be taken away arbitrarily and can lead to violations of other important human rights. Refusal
of medical treatment is much more specific.
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The NZBORA, in common with other international human rights instruments would
appear to apply generally to “everyone”;2 or “every person”;3 or “every New Zealand citizen
aged 18 or over”;4 or to exclude “no-one”.5 Modern human rights legislation ultimately derives
from the Universal Declaration of Human Rights. Key concepts in the Declaration are the
universal nature of the rights, and the fact that they apply to humans and not to other living
creatures. In England the Supreme Court has held that:6
“The whole point about human rights is their universal character... The rights set out in the
European Convention are to be guaranteed to “everyone” (article 1). They are premised on the
inherent dignity of all human beings whatever their frailty or flaws.”

Some rights may be limited or curtailed, including the right to liberty, which may be
curtailed in some circumstances, for example via public health measures such as quarantining
people with infectious diseases;7 via custodial sentences for convicted criminals; and via
compulsory treatment orders for those suffering from severe mental illness. Moreover, since
the NZBORA does not enjoy supremacy over other statutes, its provisions may be overridden
by other statutes. In particular, s.11 of the New Zealand Bill of Rights Act 1990, that affirms
the right of “everyone to refuse to undergo any medical treatment”, is not absolute, since a
person who is severely mentally ill can be compulsorily treated under the Mental Health
(Compulsory Assessment and Treatment) Act 1992 despite their refusal. Young children
cannot consent to, or refuse medical treatment, when their parents or guardians, are authorised
to give consent on their behalf.8
Some human rights, including some of the rights affirmed in the NZBORA are not
absolute. But does this mean that people with dementia, who lack the capacity to make
decisions about their place of residence, are deprived of the right not to be arbitrarily detained
due to their lack of decision-making capacity?
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II. Section 11 of the NZBORA and the right to refuse medical treatment
Section 11 of the NZBORA says that: “Everyone has the right to refuse to undergo any
medical treatment.” Stating this right to refuse medical treatment in a bill of rights is unique
internationally: no other country has an equivalent statutory provision,9 though it could be said
to give expression to Article 7 of the ICCPR which says:
“No one shall be subjected to torture, or to cruel, inhuman or degrading treatment or punishment.
In particular, no one shall be subjected without his free consent to medical or scientific
experimentation.”

Article 7 of the ICCPR arose as a response to the Nazi programme of medical
experimentation on human subjects prior to and during World War II.10 In New Zealand the
right to refuse medical treatment contained in s.11 of the NZBORA arose as a response to the
inquiry into allegations concerning the treatment of women with cervical cancer at Auckland’s
National Women’s Hospital in the 1970s and 1980s, which took place without obtaining
informed consent from the patients involved.11
The right to give informed consent and make an informed choice in relation to health
and disability services is affirmed in Right 7 of the HDC Code,12 along with the right to refuse
services and withdraw consent.13 This mirrors s.11 of the NZBORA which provides that
everyone has the right to refuse any medical treatment. “Consumers” may only be provided
with services under the HDC Code if they make an informed choice and give informed consent
(or another person lawfully entitled to do so consents on their behalf), except where any
enactment, the common law, or any other provision of the Code provides otherwise. 14 The
provisions of s.11 and the Code would appear to be in harmony.15
Nevertheless, it is clear that the right to give informed consent under Right 7 of the
HDC Code is not absolute. It can be overridden by statutes,16 such as the MH(CAT) Act, for
example, and can otherwise be overridden if the presumption of the person’s competence
contained in Right 7(2) is rebutted. Even then, the person would still retain the right to be
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informed and to participate in decision making about their treatment, to their level of
competence.17
Similarly, at common law, the doctrine of necessity allows the treatment of incompetent
adults if to do so would be in their best interests, and their inability to consent would deprive
them of beneficial medical treatment.18 The matter was discussed in the High Court of New
Zealand in R v Harris in relation to a rectal examination performed by an Emergency Room
doctor on a man with a diminished level of consciousness who was thought to be suffering
from a drug overdose.19 The examination retrieved a cache of amphetamines which was
subsequently admitted as evidence when the man was charged under the Misuse of Drugs Act
1975. The High Court held that the common law allowed a doctor to administer medical
treatment without consent where the patient was unable to consent, the treatment was thought
necessary under the circumstances, and could not safely be delayed until the person was able
to consent.20
In light of these legal principles, even though, on the face of it, s.11 of the NZBORA
appears to allow everyone to refuse any medical treatment, the New Zealand courts have held
on a number of occasions that s.11 means: “Everyone who is competent to do so has the right
to refuse to undergo any medical treatment.”21

A. Section 11 and refusal of treatment
The conclusion that s.11 of the NZBORA does not apply to those unable to make their
own decisions was first reached in Re S. There the High Court in Auckland considered the
position of a mentally ill man, deemed to be a danger to others, who had been compulsorily
admitted and treated in a psychiatric ward, but who was allowed a leave of absence on the
condition that he continued to take his medication. He sought review of the conditions,
including whether he had a right to refuse to take the prescribed medication. It was held that:
“Everyone” in respect of s.11 must mean “every person who is competent to consent.”22 Since
Mr S apparently did not understand the rationale for his treatment, he was not competent to
consent and could not therefore refuse. Similarly, in Re K the Family Court held that a

Code of Health and Disability Services Consumers’ Rights 1996. Right 7(3).
F v West Berkshire Health Authority [1989] 2 All ER 525 at 571.
19
R v Harris NZHC Palmerston North CRI 2006-054-1008 21st November 2006.
20
Ibid at [42].
21
Re S [1992] 1NZLR 363.
22
Ibid at 374.
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delusional woman who lacked the capacity to make a decision about her treatment could not
refuse it.23
In another case in Christchurch the High Court held that a prisoner on a hunger strike
could refuse to be forcibly fed but left it open to the Department of Corrections to make a
further application if he became unconscious or otherwise incapacitated.24
Butler and Butler, authors of the standard text on the NZBORA argue that the decision
in Re S, denying the benefit of the right to refuse treatment to those who lack capacity, is
incorrect:25
“Section 11 of the BORA should not have been read down in this way; rather where someone is
not competent to consent or not to consent, the question of how medical treatment can be properly
conducted is a matter to be addressed under s.5 of the BORA. It is this section which best allows
for the reasonableness of alternative mechanisms through which medical treatment can be
properly authorised. BORA scrutiny should not be completely excluded by a narrow
interpretation of the word “everyone”.”

The decision in Re S effectively strips those who lack the requisite mental capacity of
the ability to refuse medical treatment, and prevents their wishes and preferences, even their
adamant objections, being taken into account at all, when they are seen to lack the capacity to
make the relevant decision. The better view is that “everyone” should enjoy the right to refuse
treatment initially. This would not preclude “limitations” being placed on this right, when they
are “demonstrably justified”, under s.5 of the Act. Those proposing such limits would need to
justify them, and in making such a justification, they may need to point to more than the fact
of the patient’s lack of capacity to refuse the treatment. If the patient who lacked capacity in
the matter was expressing an adamant objection to the proposed treatment, those proposing the
treatment would need to explain why it was so important that it should proceed without the
patient’s consent. This would allow consideration of the individual’s objections and mean that
treating clinicians would still have to justify the desirability of that particular treatment even
though the person could not give informed consent. At present, no such additional explanation
or negotiation would be necessary if the patient, simply by dint of lack of capacity, is viewed
as not having the right to refuse at all.
The courts’ conclusion regarding the meaning of “everyone” in s.11 of the NZBORA
is open to criticism and provides no good reason for adopting the same meaning for the word
23
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“everyone” in relation to the right not to be arbitrarily detained in s.22 of the Act. If this
meaning were adopted, it would deny the benefit of the right not to be arbitrarily detained to
those who lack the capacity to decide the circumstances in which they will reside and remove
the obligation of those detaining them to show that the detention is necessary, and to observe
the procedural protections associated with s.22.

B. The effect of allowing s.11 to be enjoyed only by those with mental capacity
If the right to refuse any medical treatment can only be enjoyed by those with the
requisite mental capacity, some people with dementia or intellectual disabilities or mental
illness would essentially pass control of this aspect of their lives to others, who may no longer
have to justify their actions.
There is a risk that treatment will be for the carers’ convenience, rather than to benefit
the person. For example, the use of potent antipsychotics to sedate dementia sufferers rather
than the implementation of non-pharmacological treatment has been noted in most OECD
countries.26 This inappropriate use of medication benefits those delivering care, as it is cheaper
and quicker than the interventions recommended and does not require larger numbers of bettertrained staff. There is little evidence of benefit to the person, and some evidence of the opposite,
with increased rates of death, strokes, diabetes and cardiovascular disease.
Reading down s.11 allows the possibility that other parts of the NZBORA may be open
to the interpretation that they only apply to those with the requisite mental capacity, and that
“everyone” does not mean everyone, but only means those who are not incapacitated by mental
illness or neurological impairments. Such an interpretation defeats the object of human rights
legislation which is to affirm and protect the rights of vulnerable people who may not be able
to assert these rights for themselves.

III. Detention and NZBORA Rights
In other contexts, the courts have shown a marked reluctance to deprive detained people
of their rights under the NZBORA to any greater degree than necessary. Some of the rights of
those imprisoned, for instance, such as their general right to liberty, are obviously curtailed,
but some of their other rights, including the right not to be arbitrarily detained, and to proper
treatment while detained, are not necessarily extinguished by imprisonment.27
Tjia J et al. “Association of a Communication Training Program with use of Antipsychotics in Nursing
Homes.” (2017) 177 JAMA Internal Medicine 846-853.
27
Toia v Prison Manager, Auckland Prison [2014] NZHC 876 at [20].
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“Prisoners do not lose their rights and freedoms upon being sentenced to a term of imprisonment.
But some rights and freedoms may be limited during their lawful incarceration.”
“So, on the one hand, prisoners’ rights may be subjected to reasonable limits, but on the other
hand, rights which arise, or which are emphasised by the fact of imprisonment must be given
effect. It is for the prison authorities to get this balance right. It is for the court to grant relief if
they do not.”28

Thus, detention in itself does not mean that rights are unnecessarily extinguished,
although they may be restricted. There is no reason to think that simply because a person who
lacks mental capacity can be detained in some circumstances, they would lose the right not to
be arbitrarily detained. On the contrary, there is every reason to suppose that this most
vulnerable groups of people are entitled to expect the most rigorous protection of their rights
by the State since they are in no position to assert these rights for themselves.
The right not to be arbitrarily detained should not be viewed as extinguished because
the person lacks the capacity to consent to their residence. There is no statute that specifically
authorises the detention in residential care of those with dementia or that specifically overrides
s.22 of the NZBORA.
In relation to s.22 “everyone” means everyone. Those lacking the ability to consent to
residence enjoy a right not to be arbitrarily detained under s.22 of the NZBORA.
The question of what it means to be “arbitrarily detained” in relation to those in secure
dementia care will be discussed in the next chapter.
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Chapter 5: Arbitrary Detention
I. Introduction
This chapter looks at what constitutes arbitrary detention under s.22 of the NZBORA
and asks if detention on dementia units in the community is arbitrary in some circumstances.
In particular, what aspects of detention on dementia units can be considered arbitrary? This
chapter analyses legislation and caselaw in New Zealand and other common law jurisdictions
in order to identify the features of arbitrariness, and how to avoid them.
The first question to be considered in relation to the protection afforded by s.22 of the
NZBORA, is whether a person is detained. The second question is whether their detention
could be considered arbitrary.
The concept of detention is relevant in a number of legal contexts. It is an element of
the tort of false imprisonment. It is a necessary pre-condition when activating the remedy of
habeas corpus; and, in the current context, it is the trigger for the enjoyment of certain human
rights under the NZBORA, that only apply when the person is detained.
The provisions of the NZBORA refer to both ‘detention’ and ‘deprivation of liberty’,1
but the courts in New Zealand seem to consider that they have the same meaning. The Habeas
Corpus Act 2001 defines detention as: “Every form of restraint of liberty of the person”.2 When
discussing its application, the Court of Appeal said:3
“We acknowledge the breadth of the definition of detention in the Act. The term “liberty” has a
range of meanings. The primary meaning of liberty is to be free from captivity, imprisonment,
slavery or despotic control. It is this meaning that Parliament had in mind when it introduced
liberty into the definition of detention.”

The United Nations Working Group on Arbitrary Detention has also held that detention
and deprivation of liberty have the same meaning,4 while the European Convention on Human
Rights uses the term “deprivation of liberty” in Article 5. This has been held to have a
somewhat wider meaning than that of detention under the English common law.
There is no requirement under the common law relating to false imprisonment for state
actors such as police to be involved: private citizens can, under some circumstances, detain a

1

NZBORA 1990 s.23(5) Everyone who is deprived of liberty shall be treated with humanity and respect for the
inherent dignity of the person.
2
Habeas Corpus Act 2001, s.3.
3
Nottingham v Ardern [2020] NZCA 144 at [18].
4
UNHRC Resolution 1997/50 says that detention within the meaning of Article 9 of the ICCPR means
“deprivation of liberty”. Prior to 1997 there had been no formal definition of detention.
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person and commit the tort of false imprisonment. Some of the case law concerning false
imprisonment may, however, help clarify concepts of detention.
To determine the meaning of ‘arbitrariness’ in detention it will then be necessary to
review the jurisprudence of the New Zealand courts on the matter and compare it to that of the
UN Human Rights Council (formerly the Human Rights Commission) which receives
complaints of human rights violations in relation to Article 9 of the ICCPR; and that of the
European Court of Human Rights regarding Article 5 of the ECHR.
Detention that is unlawful is always considered arbitrary, while some forms of detention
may be lawful but nevertheless arbitrary.
I will argue that older people with dementia are detained in secure units in community
residential care and some of them may be arbitrarily detained. The reason for this arbitrariness
is twofold: firstly, there is no clear procedure established by law governing detention on
dementia units in the community; and secondly there is doubt about whether some of the legal
foundations relied upon to authorise or justify such detention, actually do so.
The question of which procedures should be put in place to ensure the protection of the
rights of vulnerable people detained in locked dementia units in community residential care
will be considered in a subsequent chapter.
Before considering the meaning of detention and whether or not it is arbitrary, I will
briefly consider the reasons for the detention of those with dementia in New Zealand.

A. Why is Detention Necessary?
People with mild dementia can often safely live alone or with their families if given
appropriate support. The progressive nature of dementia means that there is a decline in
cognitive and physical abilities, and the person may also suffer additional medical problems
which contribute to both mental decline and physical frailty. The combination of dementia and
physical illness eventually results in the loss of the ability to self-care and to cooperate with
carers, many of whom may be also older people with medical problems who are physically
unable to provide safe care for the person. As a result, the person poses a danger to themselves,
and possibly to others around them.
In New Zealand the solution to the care of people with severe dementia is usually seen
as admission to residential care of varying security. Appropriate home care packages for people
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with dementia are very expensive5 and are often unavailable outside big cities, especially if
free care is not being provided by family members. In Europe it is estimated that the cost of
care in the community is over €100 a month more than residential care.6
Less restrictive forms of dementia care, such as dementia villages pioneered in Holland7
and available in Germany and Scandinavia, are not available in New Zealand, but offer a viable
alternative to the warehousing model of dementia care prevalent here. They will undoubtedly
be more expensive than the current model of residential care in New Zealand, as they employ
many more staff and occupy more space than conventional dementia units.
Reasons for admission to residential care include: neuropsychiatric symptoms or
disorders of cognition leading to challenging behaviours (44%); greater care dependency
(19%); and an increased burden on caregivers, or an inability of a caregiver to continue in that
role (30%).8
Many of those caring for people with dementia in their own homes, are older people
who are physically frail and who simply lack the strength and stamina to provide safe care,
which is a physically demanding task.
If the person is assessed as suffering from dementia of sufficient severity, and their
needs require it, they are admitted to a locked ward. Such patients may exhibit challenging
behaviours such as wandering and aggression towards carers.

II. Detention
Most of the discussion about the nature of detention in New Zealand has taken place
in the context of the criminal justice system, relating to issues around arrest and imprisonment
for crime; and more recently the restraints involved during the Covid 19 lockdown, where it
was held that s.22 of the NZBORA was not engaged in Borrowdale v Director-General of
Health,9 A v Ardern10 and B v Ardern.11 The conditions of lockdown, where one could leave
home to go to the supermarket, take exercise or visit the doctor, were held to not amount to
detention.
Konig HH et al. “The costs of dementia from a societal perspective: is care provided in the community really
cheaper than nursing home care?” (2014) 15(2) J Am Med Dir Assoc 117-26.
6
Costa N et al. “Costs of care in agitation associated dementia in 8 European countries: Results from the Right
TimePlaceCare study.” (2018) 9(1) J Am Med Dir Assoc 95.
7
Also known as the De Hogeweyk Concept.
8
Afram B et al. “Reasons for institutionalisation of people with dementia: informal caregivers’ reports from 8
European countries.” (2014) 15(2) J Am Med Dir Assoc 108-16.
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Borrowdale v Director General of Health [2020] NZHC 2090 at [88].
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The ideas developed in various contexts still apply to the situation of older people with
dementia in secure dementia units, or psychogeriatric units.
This thesis is particularly concerned with the meaning of detention under the NZBORA:
Under s.22, “Everyone has the right not to be arbitrarily...detained”. In addition, under s.23(1),
“Everyone who is detained under any enactment” has the right to be informed of certain
matters, and to benefit from certain processes: that is, they:
(a) shall be informed at the time of arrest or detention of the reason for it; and
(b) shall have the right to consult and instruct a lawyer without delay and to be informed
of that right; and
(c) shall have the right to have the validity of the arrest or detention without delay by way
of habeas corpus and to be released if the arrest or detention is not lawful.
Those who are deprived of liberty are also to be “treated with humanity and with respect
for the inherent dignity of the person”, under s.23(5) of the NZBORA. This right is not reliant
on the existence of an enactment authorising the detention.
Generally, the cases suggest that “detention” (or deprivation of liberty) has a number
of components, depending on the circumstances; the means of implementation; the length of
time involved; and certain matters pertaining to the person involved.
Being confined to a specific place by other people; without one’s valid consent; and
being unable to leave for a significant period of time are important factors when considering
whether or not a person is detained.12
In this section the following factors are considered:
(a) the means of detention;
(b) the place of detention;
(c) the time detained;
(d) the role of consent.

A. The Means of Detention
One person may detain another by locking them in a room or ward, or by physically
preventing them leaving even if the door is not locked. It is not necessary for the person to be
physically prevented from leaving a defined space, even if the door is not locked, if they

12

Storck v Germany (Application no: 616303/00) [2005] ECHR at [74].
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reasonably believe, based on the words or actions of the other party, that they are unable to
leave, or are prevented from leaving by the threats of those detaining them.13
In Drever,14 the Court of Appeal in New Zealand discussed a parole condition that the
applicant stay at home between 10pm and 6am unless he had the written permission of his
parole officer to go out. It was held that the condition did not amount to detention, as detention
meant ““close custody” which normally refers to incarceration...”15 The applicant could go out
between 6am and 10pm, and after that time if he had permission, so the conditions did not
reach the necessary threshold to invoke the protection of a writ of habeas corpus.
Being physically locked in and unable to leave is nevertheless one means of detention
and is a common means of confining people with dementia, prisoners and those with mental
illness. If the person is restrained in every direction, they are detained,16 but this need not be
due to locked doors.
In HL v United Kingdom, the ECtHR17 discussed the matter of a man with intellectual
disabilities and autism who was confined to a hospital psychiatric ward which was not locked,
and who was sedated to ensure his compliance. The staff would have prevented him leaving
had he tried to do so, but he did not try. The matter was originally heard in the English courts
in relation to the tort of false imprisonment, where it was held by the House of Lords that he
was not detained because he was not locked in; he had not tried to leave; and he had not actually
been prevented from leaving.
The ECtHR heard the matter under Article 5 of the Convention, which concerns
deprivation of liberty, and held that he was detained because the staff exerted total control over
his movements and would not have allowed him to leave if he had tried to go. The issue of
whether the doors were locked was not considered determinative in the circumstances.
If the person is able to leave safely, they are not detained. In Bird v Jones a man who
was able to turn back or cross the road and use the other footpath was not considered detained
when he was unable to cross the Hammersmith bridge.18 In R v Macquarie a man who was set
adrift in a boat he was unable to steer was considered detained because he could not safely
escape.19

13

R v M [1995] 1 NZLR 242 at 245.
Drever v Auckland South Corrections Facility [2019] NZCA 346.
15
Ibid at [25].
16
Stephen Todd. The Law of Torts in New Zealand (7th ed. Thomson Reuters, Wellington 2016) at [4.5.01].
17
HL v United Kingdom (Application no: 45508/99) [2004] ECHR 720.
18
Bird v Jones (1845) 7 QB 742.
19
R v Macquarie (1875) 13 SCR (NSW) 264.
14

68

The Court of Appeal in England discussed concepts of false imprisonment and
detention in some detail in Jollah.20 The means of detention need not involve physical force:
but may involve “overbearing compulsion by a will or power exterior to one’s own.”21
In New Zealand in R v M a man was held to have been detained because he had a
reasonably held belief induced by police conduct that he was not free to leave. The court
added:22
“The reasonableness of the belief would relate to the accused’s understanding of what was
occurring, for example because of limited education or understanding of the English language.”

While we would necessarily have a poor understanding of the beliefs of a person with
severe dementia, it would seem that they might reasonably get the impression that they are not
free to leave due to the conduct of ward or rest home staff. On the other hand, such a person
would lack the ability to question the authority of the staff to detain them and might not be able
to understand they were detained.
Those confined to locked units are unable to leave unless the doors are opened for them,
because they are locked in. Some patients in hospital level, or even rest home, care may also
be unable to leave because the staff stop them if they try to leave, even though the doors are
not locked and there is no obvious legal authority, statutory or otherwise, for their detention.
In Moon a man held by police in a room in an apartment, who could not leave or use
his cell phone to call his wife, was held to have been detained even though the door was not
locked.23
If the person is held behind locked doors or otherwise physically precluded by others
from leaving a defined space, their mental state would seem to be irrelevant to the question of
their detention. It is possible to be detained even when unconscious or a “lunatic”.24
At common law the mental state of the person who does the detaining is important,
however: they must have an intention to detain, whether or not they have an accurate
knowledge of the law.25 By contrast, the motivation of the detainer has been held not to be a
factor: The detainer is not absolved of their responsibilities to observe procedural niceties, for
instance, just because it is in the person’s best interests to be detained.26
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This thesis is focussed on the position of people with dementia who are confined to
locked wards in community residential care. There is little doubt that they can be said to be
detained in a particular place, especially because they are locked in. In addition, staff control
all their movements and day to day activities, and would restrain them if they tried to leave,
and call the police if they do leave.

B. Place of Detention
One of the requirements for detention is being confined or restrained in a particular
place. This would seem to apply to the meaning of detention or deprivation of liberty under
statutes like the NZBORA; treaties like the ECHR;27 and the tort of false imprisonment.28
Detention may take place in hospitals, for example detention under mental health legislation;
in clinics29 and in private homes.30 31 In Guzzardi v Italy the plaintiff was detained on part of a
small island.32
People who are very seriously ill, whose clinical condition means that they are on
intensive care units, are not seen as being detained simply because they cannot move, whatever
their mental capacity. In England, in Ferreira, a woman with Down’s syndrome who was
suffering from pneumonia was admitted to an intensive care unit, sedated and placed on a
ventilator.33 She was unable to leave since sedative drugs had been administered in order for
her to be connected to a ventilator to help her breathing. The Court of Appeal held that she was
not detained, since anyone, including those who were not suffering from a lack of decisionmaking capacity, would be treated in the same way for the same physical illness.34 Her
confinement to an intensive care unit was not due to her unsoundness of mind, but due to her
physical illness. The state did not play any role in her admission, and her treatment was no
different to any other person suffering from the same degree of severity of illness. The reason
for her admission was for lifesaving medical treatment, unrelated to her lack of mental capacity.
There was no intention to detain her.
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In New Zealand those with severe dementia and other neurological disorders may be
confined to hospital wards or in locked dementia units in the community because their
condition renders them both unable to consent to their admission, and to care for themselves
safely.35

C. Length of Time
Liberty is an important right, so the length of time spent in confinement may be quite
short, and still qualify as detention; but not every temporary or trivial restraint counts as
detention in New Zealand. The Court of Appeal has held that s.22 of the NZBORA: “applies
as much to a short-term deprivation of liberty as a long-term deprivation.”36
Nevertheless, the courts have drawn a distinction between brief and transitory restraint
of personal liberty and more substantial intrusion. In Police v Smith and Herewini the Court of
Appeal held that men who were taken to hospital to give blood samples for evidential purposes
were not detained as they were only there for a brief period of time.37 Richardson J held that:38
“It will be important to consider the nature, purpose, extent and duration of the constraint... At
the very least something more than a temporary check, hindrance or intrusion on a citizen’s
liberty is required. What beyond that is a significant restraint on liberty to come within s.23(1)
will depend on the circumstances of the case.”

In Chadderton, the Court of Appeal said, in relation to blood/breath alcohol testing,
that:39
“Despite the absence of any time limit, detention should not last longer than is reasonable in the
light of the statutory purpose...whether the person has been detained for an unreasonable period
can only be a matter of fact and degree in each case...”

In Moon, the applicant was held for 50 minutes prior to his arrest, 40 and in the
circumstances this was considered sufficient restraint on his liberty to amount to detention.
In Rantsev,41 the ECtHR considered the length of time in detention that might constitute
a deprivation of liberty under Article 5 and held that a relatively short period of 1 hour at a
police station and 2 hours locked in a bedroom both qualified because of the element of
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coercion involved. Ms Rantseva fell to her death from the bedroom balcony while trying to
escape.
Those on dementia units may be confined for periods of days, weeks, months, or years;
usually for a period of time amounting to the rest of their lives. Their detention is often
prolonged and lifelong. It cannot be considered transient or trivial.

D. Consent
The issue of consent is an important one because, generally, where valid consent has
been obtained to a person’s detention, it will be lawfully justified. Consent is an active process
and usually requires the person to have the capacity to give uncoerced, informed consent. In
HL the ECtHR held:42
“Considerable emphasis was placed by the domestic courts and the Government, on the fact that
the applicant was compliant and never attempted or expressed a wish to leave...The Court recalls
that the right to liberty is too important in a democratic society for a person to lose the benefit of
Convention protection for the single reason that he may have given himself up to be taken into
detention,... especially when it is not disputed that the person is legally incapable of consenting
to, or disagreeing with, the proposed action.”

Those in secure dementia units have been assessed as suffering from severe dementia
and will therefore be incapable of consenting to admission to a locked ward. Their apparent
consent or compliance is therefore irrelevant because they cannot give valid consent. An order
for their detention may be given by the Family Court,43 or substitute consent to their detention
obtained from the donee of an Enduring Power Attorney44 or Welfare Guardian45 empowered
to give such consent. However, some people in dementia care have no one formally appointed
to give consent on their behalf and are not subject to orders for residence by the Family Court.
They can be said to be detained without valid consent.46
The ECtHR has held that substituted consent by court-appointed guardians is not
sufficient protection against arbitrary detention if the guardian does not consult with the
person.47 The general issue of substituted consent by attorneys and welfare guardians will be
discussed in greater detail in another part of this thesis. It is sufficient to say at this stage that
42
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the use of substituted consent, especially if does not involve any consultation with the person,
or adequate scrutiny of the need for the person’s detention, may not provide sufficient
protection for the person’s rights. This is in accord with the CRPD which requires a move away
from substituted decision-making regimes and toward supported decision making.

E. Summary of Detention
In summary, the essential components of detention in residential care are: that the
person is intentionally confined to a certain area by physical barriers, or they cannot leave when
they want to because they under the complete and effective control of the staff (whether or not
they are physically locked in), and they are so confined for a significant period of time.
This would cover the position of many people on locked dementia units. They cannot
leave when they want to, because they are physically locked in and the doors will be not opened
for them. If they leave, the police will be called to find and return them. Staff exert total control
over their movements. They are often confined for long periods of time, sometimes years:
usually until they die or are transferred to another unit. They are therefore detained. In addition,
they are, by reason of their cognitive impairments, unable to consent to residence on such a
unit, so their detention cannot be justified on the basis that they have validly consented to be
there.
Their detention triggers their right not to be arbitrarily detained under s.22 of the
NZBORA, their right to be treated with humanity and respect for the inherent dignity of the
person under s.23 of the NZBORA, and some of their other rights under s.23, which will be
discussed in other parts of this thesis.
Where detention is not in authorised by law, it becomes arbitrary within the meaning
of s.22 of the NZBORA. In addition, it may be arbitrary even if it appears to be authorised or
justified by law, if certain other legal requirements are not met, as discussed in the following
section.

III. Arbitrary Detention
In order to conform with the requirements of s.22 of the NZBORA detention must not
be arbitrary. One of the purposes of this requirement is to ensure that state officials only detain
people within clearly defined limits. Compliance with the law authorising and regulating
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detention powers is one dimension of the right.48 Thus unlawful detention is, in general,
considered arbitrary by the courts in New Zealand.49 By this they mean detention that is not
authorised or justified by law, or detention that is inconsistent with any substantive or
procedural principle established by law (rather than simply inconsistent with the right not to be
arbitrarily detained itself, which is also guaranteed by law.)
The New Zealand courts have considered the nature of arbitrary detention in a number
of contexts, and they have held that several factors, apart from lack of authorisation or
justification, amount to arbitrariness. In Neilsen the Court of Appeal said:50
“Whether an arrest or detention is arbitrary turns on the nature and extent of any departure from
the substantive and procedural safeguards involved. An arrest or detention is arbitrary if it is
capricious, unreasoned, without reasonable cause: if it is made without reference to an adequate
determining principle or without following proper procedures.”

In R v Goodwin some other factors were discussed. These were: inappropriateness,
injustice, lack of predictability and lack of proportionality:51
“The essence of the position taken in tribunals, the caselaw and the juristic commentaries is that
under the Covenant [ICCPR] all unlawful detentions are arbitrary; and lawful detentions may
become arbitrary if they exhibit elements of inappropriateness, injustice or lack of predictability.”

In Zaoui a lawful detention was said to become arbitrary when it was no longer
justifiable, in the sense that it had become inappropriate, unpredictable or disproportionate.52
Similarly, in Vincent, it was held that “The touchstones of arbitrariness are
inappropriateness, injustice, unpredictability and disproportionality.”53
The ECtHR has held that article 5, concerning the right to liberty and security of person
is ‘in the front rank of fundamental rights that protect the physical security of person...its key
purpose is to prevent arbitrary or unjustified deprivations of liberty.”54 It further held that:55
“Three strands of reasoning...may be identified as running through the Court’s caselaw: the
exhaustive nature of the exceptions which must be interpreted strictly, and which do not allow
for a broad range of justifications under other provisions...; the repeated emphasis on the
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lawfulness of the detention, both procedural and substantive, requiring scrupulous adherence to
the rule of law; and the importance of the promptness ...of the requisite judicial controls.”

The UN Human Rights Committee has held that in order to avoid arbitrariness, a
remand... must not only be lawful but reasonable and necessary in all the circumstances.56
Factors to be considered in deciding if detention is arbitrary are therefore:
(A) Lack of legal authorisation or justification;
(B) Inappropriateness as to purpose or manner of detention;
(C) Disproportionality;
(D) Unpredictability; and
(E) Lack of procedural safeguards

A. Lack of Legal Authorisation or Justification
Detention which is unlawful, in the sense that it is not authorised or justified by law, is
generally considered arbitrary in New Zealand and internationally.57
The right to liberty is an important one, and many other rights can only be enjoyed if
the person is at liberty. The power of the State to impose restrictions on personal liberty must
be exercised within clearly defined legal limits if everyone is to enjoy the right to liberty, and
the other rights derived from it. The Court of Appeal has held that unauthorised detention
violates the principle of legality (discussed below), one of the fundamental principles of the
rule of law.
The limits of the state’s power to detain would normally be defined by statute: for
example, the requirement of sentencing under statutory authority by a judge in a criminal
matter, or confinement under another appropriate statute such as the MH(CAT) Act, which
specifies appropriate standards and procedures. Even so, detentions which are authorised, may
still be arbitrary if other relevant principles, such as proportionality and predictability, are
violated.
In Chief Executive of Department of Labour v Hossein Yadegary, the Court of Appeal
dismissed an appeal from a judicial review of a District Court decision granting an extension
of detention of an immigrant, saying that:58
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“As to liberty of the person, the Bill of Rights and the principle of legality require us to presume
that Parliament did not intend to authorise arbitrary detention... The focus should be on the term
“arbitrary”, rather than on the idea of lawful detention, otherwise the right would be substantially
diluted....”

Detention may then be considered arbitrary in the relevant sense in a number of ways:
it may be performed without being authorised by statute or some other recognised legal
justification; in contravention of an authorising statute or principle; or without following
‘proper’ procedure.
The procedures that must be followed in New Zealand would include those specified in
statutes, or the common law. Whether it would also include procedures required by
international human rights instruments to which New Zealand is a party, but not expressly
required by statute or the common law in New Zealand, is a more difficult matter.
Neilsen refers to the need for the detention to be governed by an adequate determining
principle rather than a statute. This suggests that a common law justification might be
considered a determining principle. 59
In relation to the detention of older people with dementia, the PPPR Act 1988 might
provide an adequate determining principle. In Fisher’s study 37% of those detained in
community residential care were detained under one of the sections of the PPPR Act. 60 The
rest either had no discernible statutory authority for their detention or the PPPR authority was
expired or invalid.
Some older people with dementia are apparently detained without any statutory
authority from the PPPR Act, because no order has been sought from the Family Court under
ss.10 or 12; because such orders made have lapsed and not been renewed; no Enduring Power
of Attorney for personal care and welfare has been donated; because the Enduring Power of
Attorney has not been activated; or because the Enduring Attorney is dead or otherwise unable
to act. There might have been a determining principle under the PPPR Act, but for these various
reasons the authority provided is inadequate either because it is defective, or because it was
never properly invoked.
Right 7(4) of the HDC Code or the common law doctrine of necessity might provide a
determining principle, but whether they provide an adequate determining principle is doubtful
and will be discussed in more detail in subsequent chapters. Goodwin suggests that: 61
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“…the possibility that there may be some limited exceptions to the principle that in general
unlawful detention may be arbitrary detention. We have in mind such cases as detention that is
unlawful yet imperative for the safety of the detainee or other person.”

This idea is peculiar to New Zealand, and the Court did not elaborate on how an
unlawful detention performed for the safety of the detainee or another could not be arbitrary,
when the law is perfectly capable of providing, in advance, for such situations. The Court may
have been referring to a very short-term detention such as a journey in an ambulance to a
hospital or clinic where statutory authority could subsequently be invoked.
In 1993, when Goodwin was decided, the judgement of the ECtHR in HL v United
Kingdom62 had not yet been delivered, and in England and New Zealand the common law
doctrine of necessity could still be invoked to justify the detention of people who lacked the
capacity to consent to hospital admission, but who were allegedly detained in their own best
interests, for their safety.
In England it is no longer possible to detain adults lacking the requisite mental capacity
under the common law doctrine of necessity. The ECtHR made it clear in HL that the use of
such a common law justification amounted to arbitrary detention because of its unpredictability
and the lack of associated procedures or safeguards surrounding detention on this basis.63 The
motives of the State are considered irrelevant, even where the measures taken might be
considered to be in the interests of the person detained.64
While it may be possible to justify short term or temporary detention as restraint, rather
than deprivation of liberty, it is hard to see how long-term detention which was unlawful could
be justified on the grounds of safety, since lawful means of detention should be available, and
preferable. It is therefore very doubtful that this obiter remark in Goodwin could be seen as a
justification for the unlawful detention of persons with dementia when lawful means are
available and generally provide greater safeguards.
There would also be the question whether any limit that the common law doctrine of
necessity imposed on s.22 of the NZBORA would be ‘adequately prescribed by law’ as s.5 of
the NZBORA requires. This matter was touched upon in S v Commissioner of Police65 where
the High Court discussed the common law power of the police to issue a warning to a suspect,
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which had a prejudicial effect on Mr S, since he had neither been charged with, nor convicted
of an offence. Did the exercise of this common law power constitute a justified limitation on
his rights contained in s.5 of the NZBORA? To do so, the limit is imposed on the right would
need to be viewed as ‘adequately prescribed by law’.
The High Court held:66
“…For something to be prescribed by law in the sense of the NZBORA…it needs to be both
adequately accessible and formulated with sufficient precision as enables a person to be informed
of the possible consequences of the proposed action that will affect them and their rights…”

It is doubtful whether the common law doctrine of necessity could meet this test when
applied to long-term detention. It provides no sufficiently precise or accessible criteria to
indicate sufficiently when a person could be detained long-term on this basis.

B. Inappropriate Manner or Purpose of Detention
To avoid arbitrariness, the purpose of the detention should be clearly defined, as
a penalty for breaking the law, for example; or to undertake the assessment or treatment of the
severely mentally ill. In Miller v New Zealand Parole Board, the Court of Appeal held that the
sentence of a court established the lawfulness of the detention, and if the Parole Board
performed continuing and appropriate public safety assessments, the purpose was fulfilled, and
the detention was not arbitrary.67
The possibility of an arbitrary and inappropriate purpose for the detention, in the
context of compulsory care orders for intellectually disabled people who have been charged
with a crime was discussed extensively by the High Court in J v Attorney- General:68 The
Court noted that the UNHRC working party on arbitrary detention had remarked that, in order
not to be arbitrary, continuing detention in such circumstances, must be justified by compelling
reasons arising from the charges brought against the person...and that there must be regular
reviews by an independent body in order to determine whether continue detention was
justified.69 The reviews should be based on the reports of specialist assessors.70 The court also
noted that it was inappropriate to sentence intellectually disabled people for crimes if they were
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unfit to stand trial by reason of their disabilities and, with this in mind, New Zealand had
enacted legislation to ensure that such people were not imprisoned inappropriately.71
In Vincent, the notion of arbitrary detention in relation to an inappropriate
manner or purpose of detention, was discussed by the High Court.72 Mr Vincent had been
detained for over 50 years and had been considered too dangerous to release. He was suffering
from dementia and his detention in a prison unit was considered arbitrary and inappropriate for
an elderly man in his condition
Under the ECHR, detention for unsoundness of mind must be justifiable under the (socalled) Winterwerp criteria. These require that:73
“(a) the person must be reliably shown, by objective medical opinion, to be of unsound mind,
unless emergency detention is required.
(b) The person’s mental disorder must be of a kind to warrant compulsory confinement: The
deprivation of liberty must be necessary under the circumstances.
(c) The mental disorder, and the need for confinement must persist throughout the period of
detention.”

The detention should be justified by the seriousness of the person’s condition,74 and the
need to protect the person and others. The detention should take place in an appropriate place
such as a hospital or clinic.75
The case law therefore establishes that there must be a link between the need for
detention and the person’s condition, for example, severe dementia. The detention must protect
the person or others, or provide therapy, treatment, supervision or medication needed for the
condition,76 and there must be expert evidence of the condition and its severity. The detention
must be in an appropriate place, such as a clinic or hospital or dementia unit, not a prison as in
Vincent.
In New Zealand, in practice, only those assessed as requiring dementia care are
admitted to locked wards, but many people assessed as needing such care are not so admitted
because of a lack of beds on secure units. They may then be cared for at home or in a less
secure residential care environment until a bed becomes available. Sometimes the only
available bed is in a unit many miles from their home and family.
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There may be variations between individual assessors’ understanding of the severity of
the person’s condition, and between clinicians certifying that the person lacks the mental
capacity to make decisions about their residence for the purposes of the PPPR Act. A standard
tool for assessing mental capacity is being introduced77 in order to bring about a more cohesive
national pattern of assessing the capacity, or lack of it, to make important decisions.
There may therefore be legitimate grounds for disagreement, even among trained
professionals, as to whether the detention of a person with dementia on a locked unit, is
necessary under the circumstances. It may be difficult to standardise views as to whether
admission to a locked ward is appropriate, as this may depend on the services available.

C. Disproportionality
Detention may be disproportionate because it does not accord with the severity of the
person’s condition or needs, or because its purpose did not accord with its length.78 In J v
Attorney-General, which concerned the situation of a man with intellectual disabilities who
had been charged with a series of offences and was detained under compulsory care orders, the
High Court rejected the notion that the compulsory care orders were disproportionate to the
severity of his offending:79
“... the minor nature of the offending... is not an accurate guide to J’s risk. Such a comparison
inappropriately equates punishment... with therapeutic or protective care.”

The Court linked proportionality with the purpose of the detention. Here it was for
therapeutic or protective purposes: to receive supervision and care he could not provide for
himself. This was not considered disproportionate in the circumstances.
In Vincent, the continued detention of an elderly man with dementia, who had been
incarcerated for over fifty years for sexual offences, was held to have become disproportionate
to his risk of re-offending.80
The ECtHR discussed the idea of proportionality in James, Wells and Lee v United
Kingdom and held that Article 5.1 required that any deprivation of liberty should avoid
arbitrariness.81 It held there was a need for proportionality between the ground of detention
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relied upon and the form of detention in question.82 In this case the applicants had been kept in
indeterminate detention after the expiry of their tariff terms because of their failure to complete
(non-existent) rehabilitative courses which were aimed at reducing their dangerousness to the
public, resulting in prolonged detention.
Most older people with dementia have not committed any crime but are unable to care
for themselves. They may pose a danger to themselves due to self-neglect; or, more rarely their
aggressive or disinhibited behaviour may pose a danger to others. In that case, care in a secure
setting may be seen as proportionate, but its proportionality may alter as their disease
progresses and they become more disabled and less resistant to cares.
The length of the detention may, in some circumstances, be disproportionate to its
purpose in that the length of time may not be justifiable, particularly if its purposes cannot be
fulfilled, and the detention becomes indefinite or permanent as a result.83 In Chadderton it was
held that, in the absence of any time limit, detention should not last longer than is reasonable
in the light of the statutory purpose. 84
To apply these principles, the purpose of the person’s detention must be determined.
This is not always easy or straightforward if no statute whose purpose can be scrutinised,
governs the length of the person’s detention.
While dementia is usually a progressive disease which does not improve, some older
people with strokes or other brain injuries may recover some or all of their capacity to make
decisions, and under such circumstances they may be more appropriately cared for either at
home, or in a less secure setting in residential care than a secure unit. Here, the original purpose
of their detention would no longer exist, so lifelong residence in secure care would no longer
be reasonable or proportionate to their condition.
Some people detained in secure units due to challenging behaviour may, paradoxically,
exhibit less challenging behaviour as they become more seriously ill and disabled. This may
render the original purpose of their detention irrelevant as they could reasonably be moved to
less secure care in a hospital unit which is not locked. To ensure that detention in these
circumstances remains proportionate, the purpose and appropriateness of the detention needs
to be regularly reviewed, which may not happen if it is never challenged.
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D. Unpredictability
To avoid arbitrariness, detention should be predictable, in terms of the criteria
governing detention; the type of institution to which the person will be confined, and the length
of time they spend there.85 In HL the ECtHR regarded the reliance on the common law to detain
the patient as violating this principle. The question, the Court said, was: “Could the applicant,
with appropriate advice, have reasonably foreseen his detention on the basis of the doctrine of
necessity?”86
In HL’s case, the lack of any standardised procedure or practice governing his detention
meant that decision-making relied on staff discretion, rather than a set of predictable rules. The
same situation was deplored in Re S where it was held that: “Detention is arbitrary if it is the
product of untrammelled discretion.”87
In New Zealand various assessment tools are used to determine whether a person’s
dementia and frailty are sufficient to justify their admission to a secure unit. Unfortunately, the
information required is loaded by different people with different ideas about the person’s
clinical condition, so even a computerised assessment tool may show variations between
assessors and locations. In addition, the availability of care may dictate whether or when a
person is assessed.
There is no equivalent, codified set of statutory rules around the detention of older
people with dementia as there is for the detention of those with severe mental illness under the
MHA. This means clinicians and assessors are obliged to exercise their discretion because no
other adequate approach is available. It is doubtful whether the outcomes are adequately
predictable.
On the other hand, the length of time the person will be detained in a secure dementia
unit can be readily predicted: They will generally remain there for the rest of their lives, without
clear, independent procedural safeguards.

E. Lacking Procedural Safeguards
A critical question for this thesis concerns the circumstances in which lack of
procedural safeguards may render detention arbitrary under s.22 of the NZBORA. It is clear
that it is usually considered unlawful and therefore arbitrary where there is a failure to comply
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with the procedures specified by a statute, for instance conducting mandatory periodic
reviews.88
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Not all procedural failures result in arbitrariness, however. Minor technical

failures may not suffice: the consequences of the failure need to be considered, as well as the
degree of non-compliance with the statute.90
There is a danger that the orders governing those detained under ss.10 and 12 of the
PPPR Act may not be reviewed or renewed at the necessary time by the Family Court, and their
orders may be allowed to lapse. This type of procedural failure would render the detention
unlawful because there would no longer be any lawful authority for it. Although it may not
alter the day to day care the person receives, and staff may still prevent the person leaving,
their actions may become unlawful assaults and false imprisonments.
The lack of procedural safeguards when detaining a person in hospital under the
common law doctrine of necessity in England, was criticised by the ECtHR in HL, and was
compared unfavourably with the procedural safeguards contained in England’s mental health
legislation: “The Court finds striking the lack of any fixed procedural rules by which the
detention of compliant incapacitated persons is conducted.”91
As a result of this decision, legislation was enacted for England and Wales to provide
procedural safeguards for people detained in these circumstances. This created the Deprivation
of Liberty Safeguards (DoLS) regime enacted via an amendment to the Mental Capacity Act
2005. There is no such legislation in New Zealand, and the procedural safeguards found in the
MH(CAT) Act are not mirrored in the PPPR Act. The common law doctrine of necessity is still
available as a justification for detention in this country.
The PPPR Act does provide some safeguards prior to people being detained under ss.10
and 12, in that it requires a Family Court hearing to be conducted, and a court order to be made.
The Court can only issue such an order for one or three years under s.10 and s.12 respectively,
then the Court must review the order, and, if appropriate, renew it, for it to continue. The person
has a right to separate legal representation and a further review may be instigated under Part
VII of the Act, but such reviews are not automatic, and in such a review the person or their
representatives must be able to instruct and pay for counsel to represent them, and instigate the
application to the Family Court.
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Decisions of Enduring Attorneys, appropriately empowered, who consent to detention
under Part 9 of the PPPR Act are not subject to automatic review or limitation of time. There
is therefore an almost complete absence of procedural safeguards governing the detention of
people under this part of the Act.
No procedural safeguards are established by law for those detained under Right 7(4) of
the HDC Code, or under the common law: there is no requirement, for instance, for completion
of a medical certificate assessing the person’s capacity to make decisions regarding their place
of residence; no automatic procedure for appeal, challenge or review; and no appointed legal
representation.
It is possible to apply for a writ of habeas corpus to challenge detention on this basis,
but the detained person has to be able to have access to, and to instruct counsel to do so. For
such reasons, the ECtHR regarded habeas corpus as providing insufficient protection for the
applicant in HL.
This lack of any procedural safeguards when people are detained under the common
law doctrine of necessity and Right 7(4) of the Code, may well render any detention arbitrary
under s.22 of the NZBORA.
Overall, the lack of a single standardised legal procedure for the assessment and
admission of those with dementia to locked units, clearly presents a barrier to procedural
fairness for this very vulnerable group of people. In the absence of such a procedure, clinicians
inevitably exercise considerable discretion, and this increases the likelihood of some degree of
arbitrariness. In particular, there is no automatic right of review or representation for the large
numbers of people detained in secure dementia care without any discernible lawful authority,
or under the common law doctrine of necessity, Right 7(4) of the HDC Code, or under Part IX
of the PPPR Act. This lack of procedural safeguards may render their detention arbitrary, even
if apparently lawful in other ways.

IV. Summary
Section 22 of the NZBORA says: “Everyone has the right not to be arbitrarily arrested
or detained.” The group of persons affected includes those in locked dementia units who are
certainly detained because they are confined to such units without valid consent on their part
for prolonged periods and are unable to leave.
Some may appear to be lawfully detained under various sections of the PPPR Act. The
lawfulness of a person’s detention under the common law doctrine of necessity or Right 7(4)
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of the HDC code is less clear. Some people seem to be detained without any lawful authority,
which would certainly render their detention arbitrary.
Some people may purportedly be lawfully detained, for example under Part 9 of the
PPPR Act, Right 7(4), or the common law; but their detention may still be arbitrary because it
lacks procedural safeguards.
In addition, the lack of review under Part 9 of the PPPR Act, Right 7(4) and the common
law may mean that the detention becomes arbitrary because it becomes disproportionate and
inappropriate if the person no longer requires secure care and the justification for it no longer
exists and this is not identified.
In total, detention in community dementia units may be arbitrary for a variety of
reasons, such as lack of legal authority or justification, inappropriateness; disproportionality;
and lack of procedural safeguards. A central problem is the lack of a single statutory regime
dealing with detention in dementia care.
This thesis will therefore recommend in its conclusions that a purpose-built statutory
regime should be enacted to provide sufficient clarity as to the lawful justifications and
procedures required.
Part 2 of this thesis will examine in more depth the central contention that the lack of
procedural safeguards should be viewed as a form of arbitrariness in detention under s.22 of
the NZBORA.
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Chapter 6: Avoiding Arbitrary Detention Through Procedural Propriety: What
are the Minimum Requirements?
I. Introduction
Having discussed the various components of arbitrary detention in Chapter five in
relation to the position of those with dementia on locked wards in the community, this chapter
examines whether a lack of adequate procedure in admitting and detaining elderly people in
locked dementia units, could result in arbitrary detention.
By reason of their cognitive impairments those on locked dementia units are usually
unable to make decisions about their residence and unable to validly consent to admission to a
locked unit. They are a vulnerable group of people, unable to advocate for themselves. Their
rights therefore require special protection. Admission to a secure unit will result in loss of
liberty, a fundamental human right. Loss of liberty may lead to loss of other important rights
and freedoms and raises the possibility of abuse and neglect on the part of carers and others.1
Section 22 of the NZBORA says that “Everyone has the right not to be arbitrarily
arrested or detained”, but it is silent on the matter of procedure, and whether absence of fair
procedure results in arbitrariness. Could a lack of fair procedure, whether in authorising,
challenging or reviewing detention, result in arbitrariness? If so, what kind of procedure would
be adequate in the circumstances?
Section 23 of the NZBORA gives us some idea of the safeguards required, but the
requirement that the person be detained “under an enactment” effectively excludes those
detained under no particular lawful authority or detained under the common law doctrine of
necessity. Moreover, ss. 23(2), (3) and (4) only deal with those who have been arrested for
offences, not those who are detained on some other basis. Section 23(5) says that everyone
deprived of liberty should be treated with humanity and respect for the inherent dignity of the
person, which applies to those detained in residential care, but does not mention adherence to
proper procedures.
The NZBORA gives domestic effect to the ICCPR, so examination of the provisions
of Article 9 of the ICCPR should shed some light on whether a lack of fair procedure could
render a detention arbitrary under s.22. There has been both general comment and case law
relating to the notion of arbitrary detention.
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In addition, study of the jurisprudence of the ECtHR (the largest body of international
human rights caselaw) is helpful, even though New Zealand is not a party to the European
Convention on Human Rights. The position of people detained in hospitals and nursing homes
has been considered by the ECtHR on a number of occasions; and their rights, and the
responsibilities of the State in detaining them have been clearly articulated. The principles
underlying these cases, while not binding on the New Zealand courts, may be persuasive in the
absence of domestic case law.
There is some New Zealand case law on the matter of fair procedure in relation to
arbitrary detention, most notably in Neilsen, but most of this refers to procedures around arrest
and detention for criminal matters, not civil detention. Cases relating to civil detention mostly
concern younger people with intellectual disabilities or mental illness, rather than the elderly
with dementia.

II. Detaining people with severe dementia
Those admitted to secure dementia units may be facing lifelong detention, but due to
their disabilities they are usually unable to understand the reason for their detention or mount
an effective challenge to its lawfulness. Loss of control over their finances may mean that they
are unable to pay for counsel; and loss of cognitive function means they are unable to instruct
counsel, if available.
Those detained in dementia units may therefore, by reason of their medical conditions,
be unable to recognise and articulate that they have rights; or understand that their rights may
have been violated; or assert their rights. They are among the most vulnerable people in the
State. The argument that I will make here is that a fair, transparent, consistent procedure for
authorising the detention initially and for reviewing its validity at regular intervals, is essential
if their right not to be arbitrarily detained is to be respected.
The application to “everyone” of s.22’s right not to be arbitrarily detained extends this
right to those with impaired decision-making ability. The State has a duty to protect their rights,
and most international jurisprudence recognises their extreme vulnerability, and the necessity
for processes and procedures which acknowledge their need for special protection and
advocacy.
As discussed in previous chapters, all patients on a secure dementia unit are detained,
but it seems that only some are detained under lawful authority. Some procedural protections
are available if they are detained under the PPPR Act, although it depends on the particular
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provisions of that Act under which their detention proceeds. Those detained under the HDC
Code and the common law doctrine of necessity lack any automatic protections, particularly
the right to representation and review. Decisions to detain them are made by clinicians and
managers, without authorisation by a court, or the legal requirement to observe any special
procedures, or to provide them with legal advice or access to advocacy.
In theory, challenge to detention is possible by way of habeas corpus or proceedings
in the tort of false imprisonment, but neither of those procedures is easily accessible to people
who are detained on a dementia unit without advocacy and representation. Remedies might
include an order for release, but such procedures and remedies are not realistically available in
practice, given the difficulties in obtaining them.
One of the central arguments of this thesis is that, in order to confer protection from
arbitrary detention, there must be a recognisable procedure authorising initial detention that
must be followed, together with a mechanism available to challenge and review the subsequent
detention, and that is accessible and available to everyone who is detained. For the purposes of
this thesis, I refer to this collection of fair procedures as “procedural propriety”.

A. New Zealand
In New Zealand, the Court of Appeal considered the effect of s.22 of the NZBORA in
Neilsen.2 This case concerned a man who alleged he had been unlawfully arrested and detained
by police officers in breach of s.22. The court commented on certain elements of arbitrariness
(although the case did not concern the detention of the elderly in residential care). The Court
held that:3
“...s.22 affirms the fundamental principle of our law that no person should be arbitrarily arrested
or detained by agents of the State. It applies as much to a short deprivation of liberty as to a longterm deprivation.”

It went on to say:4
“Whether an arrest or detention is arbitrary turns on the nature and extent of any departure
from the substantive and procedural safeguards involved. An arrest or detention is arbitrary if it
is capricious, unreasoned, without reasonable cause: if it is made without reference to an adequate
determining principle or without following proper procedures.”

2

Neilsen v Attorney-General [2001] 3 NZLR 433.
Ibid at [33].
4
Ibid at [34].
3

88

This suggests that the absence of proper procedures is part of the concept of
arbitrariness under s.22 of the NZBORA, as are considerations of capriciousness and
unreasonableness in the detention. Neilsen dealt with an unlawful arrest. It did not discuss
prolonged detention or consider what might amount to procedural fairness in this context; or
expressly state that a fair process must be followed in every kind of detention, especially when
no explicit process is currently established by law. Nor did the court discuss:
a) what “reasonable cause” might be;
b) what an “adequate determining principle” might be;
c) whether the adequate determining principle must be laid down in a statute or
whether a common law principle would suffice;
d) what procedure would be sufficiently “proper” to prevent a detention becoming
arbitrary.
e) whether the proper procedure to be followed refers only to a procedure already laid
down in law, such as an existing statutory procedure; or whether it means that the
law must provide a “proper procedure” in every case for arbitrary detention to be
averted.
The last part is especially important in New Zealand where there is no established
procedure governing certain forms of detention, particularly those supposedly authorised by
Right 7(4) of the HDC code or the common law doctrine of necessity.
The common law generally requires that the principles of natural justice be observed
when a person’s liberty is to be removed or restricted. These principles of natural justice would
generally include the right to a fair hearing by an unbiased court or tribunal, in order to
determine whether the legal grounds for detention have been satisfied; prior notice of the
hearing; a right to defend oneself; and the opportunity to present one’s own side of the argument
and contest opposing arguments; and the right to representation, when necessary to defend
one’s position.
In addition to being guaranteed by the common law, the right to have the principles of
natural justice observed is affirmed by s.27(1) of the NZBORA.5 This statutory right under the
NZBORA only applies if the decision to detain is made by a tribunal or other public authority.
It may not apply to all cases of detention of dementia patients in residential care. A decision to
detain made by a private individual, such as a GP or a rest home manager, who might not be

5

NZBORA 1990, s.27(1): Every person has the right to the observance of the principles of natural justice by any
tribunal or public authority which has the power to make a determination in respect of that person’s right,
obligations, or interests protected or recognised by law.
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considered a public authority, may not be subject to the requirements of s.27. A decision of an
Enduring Attorney for personal care and welfare, or of a Welfare Guardian, to consent to
detention may not be subject to such requirements either, although they are acting under the
authority of the PPPR Act, so might be considered a public authority.
There might even be doubt as to whether dementia unit managers and GPs are obliged
to follow the principles of natural justice because they do not perform public functions in
detaining the person, under any statutory authority or prerogative power at this time. This
makes it even more important that the concept of procedural propriety be considered part of
the concept of non-arbitrariness under s.22 of the NZBORA.

B. The ICCPR
The NZBORA gives domestic effect to the ICCPR but does not reproduce its text.
Article 9(1) of the ICCPR is explicit in its guarantees. It says:
“Everyone has the right to liberty and security of person. No one shall be subjected to arbitrary
arrest or detention. No one shall be deprived of his liberty except on such grounds and in
accordance with such procedures as are established by law.”

Detention itself is not necessarily unlawful but becomes so when it is arbitrary. The
United Nations Working Group on Arbitrary Detention examined Article 9 in detail, and
commented that:6
“Since detention is not in itself a violation of human rights, international law has progressively
endeavoured to define the limits beyond which a detention, whether administrative or judicial,
would become arbitrary.”

Article 9(1) talks about detention on such grounds and in accordance with such
procedures as are established by law, without saying what those grounds and procedures might
be. This leaves States parties with considerable leeway: It does not say, for instance, that the
grounds for detention must be established by statute, to the exclusion of common law principles
like the doctrine of necessity, which are also established by law. As to the need for procedures
to govern detention, art. 9(1) is slightly ambiguous. It says: “No one shall be subjected to
arbitrary arrest or detention. No one shall be deprived of his liberty except on such grounds and
in accordance with such procedures as are established by law.” This might mean that a person

6

Fact Sheet no.26. The Working Group on Arbitrary Detention United Nations Office of the High Commission
for Human Rights (OHCHR) May 2000 at 2.
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is arbitrarily detained if there are no procedures established by law; or that arbitrary detention
only occurs if there is non-compliance with procedures actually prescribed by law. The former
interpretation is much more protective of the right and is more likely to promote the purposes
of the ICCPR.
The International Court of Justice has stated that “Article 9(1) of the ICCPR ...is
applicable in principle to any form of detention, whatever its legal basis and the objective being
pursued.”7
According to the UN Working Group, deprivation of liberty is arbitrary if it falls into
one of the following categories:
1. It is clearly impossible to invoke any legal basis justifying a deprivation of liberty.
2. When the total or partial non-observance of the international norms relating to the
right to a fair trial, spelled out in the Universal Declaration of Human Rights and the relevant
international instruments accepted by the States concerned, is of such gravity as to give the
deprivation of liberty an arbitrary character.8
Article 10 of the Universal Declaration of Human Rights (UDHR) says that everyone
is “entitled in full equality to a fair and public hearing by an independent and impartial tribunal,
in the determination of his rights and obligations...” but gives no details about how that is to be
achieved. Being entitled to a fair and public hearing is not necessarily a guarantee of access to
it, especially if there is no explicit mechanism to attain it. The ICCPR does not say how great
the deviation from fair trial rights in the UDHR would have to be, to be considered grave
enough to qualify as arbitrary.
While the random abduction and incarceration of citizens without trial would clearly
be without a legal basis, and a grave deviation from international norms, the situation relating
to older people in dementia units is less clear. They have not consented to their detention and
may be detained for the rest of their lives. Sometimes no specific legal basis is invoked, and
sometimes the basis invoked is the common law or the HDC Code.
It would certainly be possible to justify the detention of some people with dementia
under the various forms of existing legal authority or justification currently available in New
Zealand, as the grounds for such detention are established by law. Even those who are detained
without any mention in their clinical notes of a lawful basis for it might be said to be detained
in their best interests under the common law doctrine of necessity. The HDC has held that short

7
8

Ahmadon Sadio Diallo (Republic of Guinea v DRC) ICJR [2010] at [77].
Fact Sheet no.26. The Working Group on Arbitrary Detention (above) at 2.
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term detention on the basis of Right 7(4) of the HDC Code may be permissible, even if longterm detention is not.9
If the procedure used deviates so far from the requirements of international norms as to
be “grave”, then it assumes an arbitrary character. Article 9(4) of the ICCPR describes some
of the necessary requirements:
“Anyone who is deprived of liberty by arrest or detention shall be entitled to take proceedings
before a court, in order that the court may decide without delay on the lawfulness of his detention
and order his release if the detention is not lawful.”

The ICCPR does not state that such process should be automatically triggered when a
person is detained, or that there is an automatic right to appear before a court, but it says the
person is “entitled” to bring such proceedings. The proceeding must then be heard “without
delay” and the court should be empowered to decide on the lawfulness of the detention, and if
necessary, to order the person’s release. These requirements are fairly minimal, and there is no
explicit comment on the accessibility of such proceedings.
Case law suggests that failure to bring a detained person before a judge or other officer
able to order their release; lack of access to legal counsel; and lack of access to a court, would
all be regarded as arbitrary.10 The period of the detention should be both lawful and reasonable
under the circumstances if it is not to be arbitrary.11
There is some support from the ICCPR and associated cases for the idea that a person
with dementia should not be detained for prolonged periods without access to legal counsel or
to a court competent to order their release, but this gives no idea of the specific procedures
which must be available to avoid arbitrariness in this context.
In summary: art. 9(4) sets some minimal standards which might be expected by those
who are detained but establishes no fixed procedure for bringing a person before a court, or
provision of representation which is mandated without even being requested by the person
detained.

9

Auckland District Health Board Taikura Trust. HDC report 08HDC20957.
Timoshenko v Belarus CCPR/C/114/D/1950/2010. Human Rights Committee Communication under the ICCPR
25th September 2015.
11
Van Alphen v Netherlands Human Right Committee Communication number: CCPR/C/39/D/305/1988. 23 rd
July 1990.
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C. The ECtHR Decisions
The ECtHR decisions shed more light on these matters, though that court applies the
ECHR, not the ICCPR or the NZBORA. It has addressed the position of those detained in
hospitals or nursing homes. The idea that there must be a fair process or procedure for admitting
and detaining a person who lacks mental capacity is grounded in both art.5 of the Convention
(concerning the right to personal liberty), and under art.6 (the right to a fair trial). The relevant
provisions are:
Article 5 Liberty and Security of Person:
5.1 Everyone has the right to liberty and security of person. No one shall be deprived of his liberty save
in the following cases, and in accordance with a procedure prescribed by law...
(e) the lawful detention... of persons of unsound mind...
5.4 Everyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings
by which the lawfulness of his detention shall be decided speedily by a court and his release ordered if
the detention is not lawful.

Article 6 Right to a fair trial
6.1 In the determination of his civil rights and obligations or of any criminal charge against him,
everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial
tribunal established by law...

The ECHR therefore requires that deprivation of liberty be “lawful”, and that it must be done
in accordance with “a procedure prescribed by law”, not just “such procedures as are prescribed
by law”. A person detained must be entitled to take proceedings before a court. Those
proceedings must be conducted speedily; and the proceedings must be conducted in public by
an impartial and independent court or tribunal established by law which is competent to order
their release if their detention is not lawful. “A” procedure is not the same as just any procedure:
it must have certain features, as defined by the jurisprudence of the ECtHR.
The ECtHR has held that the procedure must conform to certain requirements if it is to
be regarded as lawful by the Court, especially when applied to vulnerable people. In MS v
Croatia it held:12
“The proceedings leading to involuntary placement must... provide effective guarantees against
arbitrariness given the vulnerability of individuals suffering mental disorders and the need to
adduce very weighty reasons to justify any restriction of their rights”

12

MS v Croatia (No.2) (Application no: 75450/12) [2015] ECHR 19 th May 2015 at [147].
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The ECtHR has considered the reasons for the detention of those who lack the ability
to make important decisions for themselves, and it enunciated the Winterwerp criteria
governing the detention of those of “unsound mind” in 1979. These criteria require those
responsible for the detention to show that the person is suffering from “unsoundness of mind”
via the results of an examination by an appropriately qualified person; their condition
necessitates compulsory detention; and that there is an ongoing need for their detention.13
The Court considered the position of those with intellectual disabilities and deafness in
ZH v Hungary, where the applicant was deaf, illiterate and intellectually disabled.14 Here, a
sign language interpreter had been appointed, but he could not communicate with the man. The
Court held that if the condition of the disabled person was not given sufficient consideration
they would not have been seen as having been properly informed of the reasons for their
detention, so would not be in a position to challenge it.15
Those with severe cognitive impairment may not understand the reason for their
detention, or even that they are detained, especially if no explanation is given to them (or no
sufficiently simple and understandable explanation). Thus, if the person lacks the requisite
mental capacity, the Court has held that an advocate, either a lawyer or some other authorised
person, should be appointed for them.16
In HL v United Kingdom, perhaps the most well-known case relating to the detention
of an incapacitated person, the ECtHR scrutinised the use of the common law doctrine of
necessity as a justification for detaining a man who lacked the capacity to make decisions for
himself,17 and held that the common law, although providing a lawful justification for
detention, did not fully conform to the requirements of the ECHR:18
“The lawfulness of detention depends on conformity with the procedural and substantive aspects
of domestic law, the term “lawful” overlapping to a certain extent with...the requirement to
observe a procedure prescribed by law...”
“Article 5(1) ... is to prevent individuals being deprived of their liberty in an arbitrary fashion.
This objective, and a broader condition that detention be in accordance with a procedure

13

Winterwerp v Netherlands (Application no: 6301/73) [1979] ECHR 4, 24 th October 1979 at [39].
ZH v Hungary (Application no: 88973/11) [2012] ECHR 8 th November 2012.
15
Ibid at [41].
16
Ibid at [41].
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HL v United Kingdom (Application no: 45508/99) [2004] ECHR 720, 5 th January 2005.
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Ibid at [114].
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prescribed by law, require the existence in domestic law of adequate legal protections and “fair
and proper procedure.”19

The Court commented unfavourably on the lack of fixed procedural rules under the
common law governing the admission and detention of compliant incapacitated people,
compared to the extensive network of safeguards applicable to psychiatric committal under the
mental health legislation, saying:20
“In particular and most obviously, the Court notes the lack of any formalised admission
procedures which indicate who can propose admission, for what reasons.... There is no
requirement to fix the exact purpose of admission... and consistently, no limits in terms of time,
treatment or care... Nor is there any specific provision requiring a clinical assessment of the
persistence of the disorder warranting detention... The appointment of a representative of the
patient who could make certain objections and applications on his or her behalf is a procedural
protection... which would be of... importance...”
“The very purpose of procedural safeguards is to protect individuals against any misjudgements
or professional lapses.”21

The Court rejected submissions that the detention could not be arbitrary because of the
possibility of later review via proceedings initiated in habeas corpus, tort or judicial review,
by the patient or others on their behalf:22
“The submission disregards the distinctive and cumulative protections offered by paragraphs 1
and 4 of Article 5. The former strictly regulates the circumstances in which one’s liberty can be
taken away, whereas the latter requires a review of its legality thereafter.”

The case law of the ECtHR therefore suggests that the procedure regulating initial
detention should be both available and easily accessible, and, in HL, the Court rejected
submissions that the common law provided sufficient procedures23 because of lack of
consistency and predictability. It held that the remedies of habeas corpus or judicial review
were not sufficient to satisfy the requirements of Article 5(4).24
The ECtHR has consistently continued to uphold the basic principle that remedies must
be both accessible and effective in real terms if they are to be considered adequate:25
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Ibid at [115].
Ibid at [120].
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“The Convention is intended to guarantee not rights that are theoretical or illusory, but rights that
are practical and effective. This is particularly so of the right of access to the courts in view of
the prominent place held in a democratic society by the right to a fair trial.”
“Fulfilment of a duty under the Convention on occasion necessitates some positive action on the
part of the State...The obligation to secure an effective right of access to the courts falls into this
category of duty.”26

The ECtHR has held that Article 5(4) requires that remedies such as review, and
challenge must be accessible if they are to be deemed effective.27

III. Summary
Both the ICCPR and the ECHR require some kind of proper procedure to govern a
person’s detention, but the ECtHR has evolved more specific requirements, both in terms of
the grounds and procedure required for initial detention; and concerning rights to challenge and
review the detention subsequently with the aid of advocates.
It is possible to summarise the general requirements that seem to be established by the
international human rights instruments plus the decisions of the New Zealand courts and the
ECtHR. Conformity with this collection of requirements for the protection those detained
people who lack capacity, is, for the purpose of this thesis, termed “procedural propriety”.
These requirements include:
(a) Proper grounds and a proper procedure governing a person’s detention which must
be prescribed by law and be followed. (ICCPR and ECHR).
In relation to the grounds, Neilsen also required that the detention be reasonable, and in
accordance with an adequate determining principle. Similar requirements were imposed by the
ECtHR in Winterwerp. The ECtHR also requires a fixed procedure governing detention which
is consistent and predictable: such a procedure is most likely to be provided by a set of statutory
rules.
(b) There must be an effective right to take proceedings before a court or tribunal, which
is empowered to decide on the lawfulness of the detention (ICCPR and ECHR).
No such right is explicitly spelled out in Neilsen, but the fundamental principle in s.22
of the NZBORA that no one should suffer arbitrary detention implies that some independent
and qualified person or body should supervise such a decision, and that the relevant
proceedings should be governed by the principles of natural justice or procedural fairness, as
26
27
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s.27 of the NZBORA suggests. This would include the right to appear in person or by a personal
representative to challenge the detention. The ECtHR caselaw explicitly includes a right to
representation in such proceedings, when this is necessary to effectively challenge the
detention, especially in the case of vulnerable people.
(c) The proceedings concerning the lawfulness of the detention should be heard
“speedily” (ECHR) or “without delay” (ICCPR). No precise timeframe for the proceedings is
suggested in Neilsen, but the need for a prompt hearing before the court or tribunal is implied,
in order to avoid the detention becoming arbitrary.
(d) Review of the detention at regular intervals to determine if it is still necessary, or
whether the person’s condition has improved to the extent that detention is no longer necessary.
Neilsen did not consider review procedures, but if there is no regular review of the
grounds, or proportionality of, or necessity for detention, the person could be detained
indefinitely, which could amount to arbitrariness. More recently, in M v Attorney-General,28
the Supreme Court considered the position of a man with intellectual disabilities detained as a
special care recipient under the Intellectual Disability (Compulsory Care and Rehabilitation)
Act 2003, who did not have a review of his status at the expiry of half his sentence. It held that
he was unlawfully and arbitrarily detained until the review took place three weeks later.
Although he was not entitled to be released, review might have given him a different status
with a less restrictive care regime.
(e) The court must be empowered to order the person’s release (ICCPR and ECHR).
The necessary powers of the court are not mentioned in Neilsen, but that case dealt
with questions of unlawful arrest and detention after the fact, when release was no longer in
issue. That there should be a power to order the person’s release is nevertheless implicit in the
idea that the court should be entitled to rule on the lawfulness of the detention.
Although New Zealand is not a party to the ECHR, the underlying principles enunciated
by the ECtHR when applying the Convention are persuasive when New Zealand courts
interpret s.22 of the NZBORA. These requirements for a consistent, fixed and discernible
procedure to govern initial detention; an accessible, speedy and effective procedure for
challenging it thereafter; and the aid of an advocate, constitute, I suggest, a persuasive
interpretation of s.22 of the NZBORA whose broad terms say that everyone has the right not
to be arbitrarily detained, even if no specific instructions are given for achieving this. In the
criminal context in New Zealand in Wiley v R. the Court of Appeal has referred to: “the need
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to ensure the right of appeal is effective.”29 There is no reason to suppose that the right of
appeal should be ineffective in any other legal context, since that would defeat the purpose of
a right of appeal.
The question to be considered in the next chapter, therefore, is whether these
requirements are currently met in New Zealand when a person is detained in a secure dementia
unit under any of the likely forms of legal justification: the PPPR Act, Right 7(4) of the HDC
Code, and the common law doctrine of necessity.

29
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Chapter 7: Procedural Propriety and the Avoidance of Arbitrariness: does
New Zealand Law Comply?

I. Introduction
This chapter describes the procedures available for the detention of those with severe
dementia in community residential care in New Zealand and asks if they conform to the ideas
of procedural propriety discussed in the previous chapter and are therefore sufficient to avoid
arbitrariness.
The following chapter (Chapter eight) looks at procedures prescribed by the equivalent
legislation in a number of other common-law jurisdictions: England; Victoria, Australia; and
British Columbia, Canada. Does the relevant legislation conform to ideas of procedural
propriety, and if so, can they provide useful models for reform of New Zealand law?
As discussed in Chapter six, in order to conform with the requirements of international
human rights law, a procedure to authorise detention in dementia care is required. This would:
(a) Preferably have a statutory basis which could be applied consistently and
predictably, in emergency and non-emergency situations;
(b) Include an effective, accessible and prompt right to challenge the initial detention
before a competent court or tribunal;
(c) Include a right to representation for the person to be detained;
(d) Include a right to review of an ongoing detention before a competent court or
tribunal;
(e) Ensure that the court or tribunal conducting the review or hearing the challenge has
the power to order the person’s release if the detention is unlawful.
In New Zealand the main potential legal foundations upon which detention of
incapacitated adults in residential care, are based are:
i.

A personal order under s.10 of the PPPR Act 1988;

ii.

Consent of a Welfare Guardian appointed under s.12 of the PPPR Act;

iii.

Consent of an Enduring Attorney for personal care and welfare appointed under
part 9 of the PPPR Act;

iv.

A decision to detain the person made by clinicians providing health and disability
services under Right 7(4) of the HDC Code;
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v.

A decision to detain the person made by clinicians under common law doctrine
of necessity.
This chapter examines the procedural steps associated with each of these justifications

and asks whether they conform to the ideas of procedural propriety outlined above.

II. What procedures are available in New Zealand?
Before looking at the legal mechanisms available to admit and detain people in secure
residential care, it is helpful to briefly examine the practical procedures currently used by
service providers to select patients for such care.
Most New Zealand service providers currently use a web-based assessment tool called
InterRAI (International Resident Assessment Instrument)1 as part of the assessment process.
The information relied upon is provided by assessors (usually nurses) who ask a series of
questions about the person’s condition, collecting the information either directly from the
patients, or from those caring for them. It takes account of diagnoses like dementia, while
depending on clinicians to make the diagnosis and supply this information. Other information
used relates to the person’s ability to perform various activities like dressing and washing
themselves; and whether or not they have had falls. This material is entered into the system and
used to give the person a score. The higher the score, the greater the person’s need for care.
The score given depends on the accuracy and veracity of the information provided, whether in
terms of medical diagnoses or reported abilities. In theory, there is no absolute necessity for
the person entering the information to have seen the person and assessed their abilities.
All DHBs in New Zealand now use the InterRAI system and require this information
to be updated every six months. The information gathered is not necessarily seen or used by
anyone, unless the person is deemed to need transfer to another unit or another level of care.
Admission to locked wards in community residential care in New Zealand takes place
after the person has been referred for a Needs Assessment, has been found to be in need of
secure care; cannot safely be supported in the community; and has a condition such as
dementia, which is irreversible.2 The proposed admission will be funded by the DHB if the
person is eligible for such funding. The Needs Assessment is performed by a person who is
either employed or instructed by the DHB. It may be performed by a specialist geriatrician
while the person is in hospital, or by a representative of the Needs Assessment Co-ordination
1

www.interrai.co.nz (accessed 9/5/21).
Long term residential care for older people. What you need to know. (Ministry of Health, Wellington,2012,
revised 2019).
2
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Agency (NASC), who may be a nurse or social worker. The InterRAI system is used to provide
information for those doing the assessment, who do not necessarily have to see the person
perform, or fail to perform, any specific task.
Assessment of this kind is a clinical, not a legal, process. It is probably the only process
which is universally followed, and it is a necessary prelude to admission to secure care. The
Service Agreement between DHBs and dementia care providers, a contract formed under s.25
of the New Zealand Public Health Disability Act 2000 (NZPHDA), states that only people who
have been assessed as needing dementia care by the NASC service can be admitted.3 Those
who are not in need of secure care should not therefore occupy a place in a dementia unit, but
many people, who are in need of secure care have to wait until a bed becomes available.
In theory, those paying for their own care could be admitted to a private care facility at
their request, but most care facilities expect to receive some funding from the DHB for at least
some of their residents, and would expect to see a Needs Assessment, since dementia beds are
in short supply in New Zealand.
The idea that a person should be assessed as needing dementia care bears some
resemblance to the ideas contained in Winterwerp4 and also to ideas about reasonableness in
Neilsen,5 in that the person must be shown to be suffering from an irreversible condition that
requires secure care, and which precludes them being managed in the community. Needs
Assessments provide information about the kind of care required, such as detention, which can
be linked to the person’s mental incapacity, although they do not necessarily amount to
evidence of inability to make important decisions, such as about residence.
Criteria for admission may vary from place to place depending on what care is available
in the community and how many dementia beds are available at the time. The criteria may be
more stringent where there is a shortage of dementia beds, and access to them is rationed. The
selection process is therefore not consistent as it may vary from place to place.

A. Needs Assessments and Best Interests
The Needs Assessment is a means of detecting those who are eligible for residential
dementia care. The question arises as to whether it is merely a clinical tool for assessment, or
whether it can provide adequate evidence of mental incapacity, which would allow the Family

3
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Court to exercise its jurisdiction under the PPPR Act;6 or form the basis of a “best interests”
argument concerning the need for the patient’s detention under Right 7(4) of the HDC Code,
or the common law doctrine of necessity.
A Needs Assessment alone would not usually form an adequate evidential base for a
finding of incapacity by the Family Court, since under the PPPR Act the Court usually requires
more formal evidence from a suitably qualified and experienced clinician stating that the person
lacks the capacity to make or communicate important decisions.7 The Family Court may then
accept this evidence from an expert, but the decision that the person is incapable of making or
communicating important decisions is ultimately one for the presiding judge.8 When making
final orders the Needs Assessment may be considered when deciding where the person will be
directed to reside. It is not, in itself, sufficient to establish the Court’s jurisdiction as it does not
directly address whether the person is able to make or communicate important decisions: A
person who has full capacity to make their own decisions, for example, may have a very high
needs score simply because of severe physical disabilities, and not come within the Family
Court’s jurisdiction because they do not lack the ability to make their own decisions.
If the Family Court is to make an order restricting the person’s liberty, it is appropriate
that the evidence adduced in support of an application is from a professional who is suitably
qualified and experienced in assessing decision making capacity. A Needs Assessment is a tool
for deciding what support and services the person needs: it is not a tool for assessing mental
capacity.
The decision to detain a person in residential care under the common law doctrine of
necessity or Right 7(4) of the HDC Code is not made by a court, but by individual clinicians
and managers, who are in receipt of a Needs Assessment report. It describes the services the
person requires, but is not an assessment of their best interests, which is a more nuanced
decision.
A Needs Assessment describes the services that the person could receive but does not
assess whether the person should receive them, since their delivery may result in the loss of
personal liberty. Balancing a person’s best interests against the loss of the right to liberty or to
autonomy has been the subject of considerable discussions by the courts,9 and it is not
necessarily a simple decision. A Needs Assessment tool could, at best, form the basis for

6

PPPR Act 1988, s.6(1).
PPPR Act 1988, s.76(1).
8
Re CCKS [2011] NZFLR 603 at [22-28].
9
Re P (Mental Capacity Act 2005, best interests test) [2017] EWCOP 826.
7

102

discussions about what the best interests of the person might be, but the person’s own wishes
and feelings, if known, should also be considered10 in relation to perceptions of their best
interests based on their physical needs.
I now turn to the individual forms of legal authority or justification for detention in
residential care which are commonly used in New Zealand and consider their procedural
propriety in terms of the human rights standards already enumerated.

III. Forms of authority and justifications for detention in New Zealand

A. Section 10 personal orders under the PPPR Act
The Family Court can issue a personal order under s.10(1)(e) of the Act that the person
be provided with living arrangements of the kind specified (such as living in a secure dementia
unit in the residential care). Personal orders are issued by the Family Court. They are generally
of short duration (up to a maximum of one year). The jurisdiction of the Court must be
established by presenting medical evidence that the person lacks the requisite mental capacity
in relation to important decisions,11 overturning the underlying presumption of capacity.12
The subject person, as they are called in the Act, is allocated counsel under s.65. The
lawyer selected must see and speak to the person, represent them, and determine their wishes
in relation to the application, if that is possible.
The person should be present at the hearing before a Family Court judge, unless
excused.13 They can, through counsel, or in person, call and cross examine witnesses.14
A personal order is valid for up to twelve months, or for a shorter period of time decided
by the Family Court.15 The Court may set a date for its review and specify the person
responsible for applying for that review.16 Additionally, there is a right to apply for an earlier
review of personal orders, at any time, and the Court has wide discretion to alter, vary,
discharge or affirm the order.17

Aintree University Hospital NHS Trust v James [2013] UKSC 67 at [45]: “The purpose of the best interests
test is to consider matters from the patient’s point of view.”
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PPPR Act 1988, s.6.
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ibid, s.74.
14
Ibid, s.75.
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If the person, or someone else who is a party to proceedings, is dissatisfied with the
ruling of the Family Court, they can appeal to the High Court,18 and if still dissatisfied, to the
Court of Appeal.19
The process for making a s.10 personal order directing a person’s residence therefore
has a statutory basis and conforms to ideas of procedural propriety. The subject person has a
right to legal representation by appointed legal counsel; a right to attend and participate in the
Family Court hearing; the order is for a finite period; and there is a right to review of the
detention. The Family Court can refuse to make or renew the order, or can set it aside, which
would remove any authority for the person’s detention at the designated residence, rendering
the detention unlawful if no other form of lawful authority or justification is applied.
The issue of whether s.10 of the Act really does authorise detention under such an order
will be discussed in Part 3 of this thesis.

B. Appointment of a Welfare Guardian under s.12 of the PPPR Act 1988
A Welfare Guardian is appointed by the Family Court under s.12 of the PPPR Act 1988.
The Guardian can only be appointed if the person is shown to wholly lack the capacity to make
important decisions,20 so medical evidence of serious incapacity is required from a GP,
geriatrician, psychiatrist or specialist clinical psychologist. This evidence should be provided
to the Family Court with the initial application. If no certificate is provided, the Family Court
can order a medical report.21
If the Family Court is satisfied that the person wholly lacks the capacity to make or
communicate important decisions in relation to personal care and welfare, and that there is no
other satisfactory alternative,22 a Welfare Guardian can then be appointed to make substitute
personal care and welfare decisions in the relevant areas on behalf of the subject person. It
seems therefore, that the Welfare Guardian, properly empowered, could give consent on behalf
of the person to their admission to a secure unit, since they have the powers necessary to
implement the decisions they make.23 Some Welfare Guardians are given very wide-ranging
powers such as the power to make “all” personal care and welfare decisions on behalf of the
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person for whom they act. That may include consent to the person’s admission to a locked unit
at some stage.
Welfare Guardians are substitute decision makers. A decision they make on behalf of
the person for whom they act is deemed by the PPPR Act, to have the same effect as if the
person had made it.24 The Welfare Guardian must act in the best interests of the person they
represent,25 and the Family Court should ascertain the wishes of the subject person when
making the appointment, if that is possible.26
Counsel is appointed to represent the person at the initial hearing about such an
appointment, and at any subsequent hearings.27
A Welfare Guardian may be appointed because the person fails to comply with an order
under s.10: for example, an order for admission to residential care, or for medical treatment.28
The Welfare Guardian would then seem empowered to give substituted consent on the person’s
behalf, which presumably allows detention and treatment to take place despite resistance. In
practice, Welfare Guardianship is treated as though it impliedly authorises coercion on the part
of the staff detaining or treating the incapacitated person. This issue of coercion is discussed in
greater detail in a subsequent chapter.
The initial period of appointment of a Welfare Guardian is up to three years. 29 The
appointment must then be renewed, usually on the application of the Guardian. The next period
of appointment may be for up to five years from the date of the new order.30
The powers of Welfare Guardians are limited by statute: they cannot consent to the
person’s marriage or divorce, or to certain forms of medical treatment,31 but they can be
authorised to consent to residence and decide where the person should live.
The appointment of a Welfare Guardian is subject to renewal and review, and the
decisions32 and appointment33 of the Guardian can be challenged at any time during the
appointment by the person, their property manager, or any other person with the leave of the
Family Court. Unfortunately, a person who is wholly unable to make important decisions for
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themselves may be reliant on another person to challenge the decisions made by a Welfare
Guardian. This might reduce the effectiveness of the procedure for challenge or early review.
Applying for the appointment of a Welfare Guardian is free of charge and can be made
by a variety of people such as doctors, social workers, relatives of the subject person, charities
such as Age Concern and the Alzheimer’s Society, and residential care managers.34 Legal fees
may be incurred if a lawyer is employed to make the application, and the applicant may have
to pay for medical certificates.
Decisions of the Family Court to appoint a Welfare Guardian can be appealed to the
High Court,35 and then to the Court of Appeal,36 and fees are incurred then, which may reduce
the accessibility of the procedure for some people.
The procedures around the appointment of a Welfare Guardian: the finite term; the right
to involvement in the court process; the right to representation, right to review of the decisions
of the Welfare Guardian and to early review of the appointment; the specified principles that
the appointee should follow; and the ability of the Family Court to vary, or discharge the order
conform to ideas about procedural propriety and avoid arbitrariness.
There are no provisions in the Act specifically relating to detention pursuant to the
powers conferred on a Welfare Guardian under s.12. The order may specify that the Guardian
can consent to residence or may simply grant wide powers to make “all” personal care and
welfare decisions on the person’s behalf. There is no requirement to notify the Family Court if
the person is detained with the consent of the Welfare Guardian.
Even though the decision of the Family Court to appoint a Welfare Guardian is
governed by a fair procedure and largely conforms to ideas of procedural propriety, this is not
true of the subsequent decision of a Welfare Guardian to consent to the subject person’s
detention. The statute attaches no particular elements of procedural propriety to this decision
at all.

C. Enduring Attorneys for personal care and welfare
The most popular and frequently used route to the appointment of a substitute decision
maker with the apparent power to consent to detention in residential care is the donation of an
Enduring Power of Attorney (EPOA) for personal care and welfare. The appointment confers
powers to act on the donor’s behalf and must be executed while the donor retains their capacity.
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The powers concerning personal care and welfare conferred on the Enduring Attorney only
become active when the donor loses their capacity at a later time. Enduring Powers of Attorney
are governed by Part 9 of the PPPR Act.
The presumption of capacity applies, and the Attorney’s powers are activated upon
production of a certificate of incapacity provided by a medical practitioner.37 The Family Court
has a jurisdiction, if invoked, to decide whether or not the person is unable to make decisions
for themselves,38 but there is no automatic oversight of the certifying procedure, if it takes
place.
Nor is the Enduring Attorney appointed by a court or tribunal, but by the person for
whom the attorney will later act. The appointment must be in writing, witnessed and on the
proper form, and in practice is done through a lawyer,39 but the Enduring Attorney’s
appointment is not subject to the same procedures or scrutiny as that of a Welfare Guardian.
Moreover, the decisions made by the Attorney are subject to very little scrutiny unless someone
invokes the jurisdiction of the Family Court.
Generally, wide-ranging powers relating to consent to matters of personal care and
welfare are donated to Enduring Attorneys, but it is possible to donate powers in a specific area
only, such as consent to medical treatment (an option which is rarely exercised).
Once activated, there is no set limit to the time for which the power is valid. Section
106 of the Act specifies the conditions under which the EPOA ceases to have effect, including
the death, bankruptcy or mental incapacity of the Enduring Attorney. If none of these things
happens, the attorney can have the powers bestowed for the rest of the donor’s life.
It is not unusual for Enduring Attorneys to attempt to exercise their powers to consent
to admission to residential care without obtaining an activating certificate. It would appear from
Fisher’s study, and my own audit, that there is limited conformity with the requirement to
obtain an activating certificate on the part of the attorney. This may be because, although the
Family Court is familiar with the requirements of the Act, Attorneys and residential care
managers are not. Attorneys may fail to obtain an activating certificate, or residential care
managers may fail to recognise the necessity for one, and do not ask to see the certificate before
detaining the donor.
There is no automatic right to counsel for those who have donated an EPOA, either at
activation, or on detention in residential care. If the donor, or some other person applies to the
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Family Court for review of an Enduring Attorney’s decisions or their fitness to act, counsel is
appointed under s.65 of the Act, but not otherwise.
There is no automatic process to challenge or review the Enduring Attorney’s decision
to consent to the person’s detention, or indeed, any other significant decision. The donor can
be detained indefinitely in secure care with the consent of the Attorney. The person detained,
or another person can ask for review of the Enduring Attorney’s decision,40 but very few such
applications reach the Family Court, which would then be empowered to order the person’s
release by revoking the Attorney’s decision. The Family Court could possibly revoke the
EPOA entirely in the case of egregious failures to act according to the powers bestowed,41 but
this procedure is not an accessible one for those who lack mental capacity: in 2006, thirteen
such applications for revocation were made; and in 2007, nine were made.42
The donor’s lack of mental capacity; physical frailty; lack of access to lawyers; and
lack of means to pay for advice, all contribute to the position of powerlessness that they occupy.
The rights to review and challenge that do exist, must be triggered by some party and may often
be ineffective in the absence of easy access to advocacy and representation by people or groups
prepared to apply for a review by the Family Court.
The majority of people detained under the powers conferred by the PPPR Act are
detained with the consent of Enduring Attorneys appointed under Part 9 of the Act. In
summary: there is no automatic access to legal representation; or to automatic periodic review;
or an accessible procedure to challenge the decisions made an attorney. There is no legal
scrutiny of the certification process. Detentions authorised by Enduring Attorneys lack most of
the features of procedural propriety, despite their statutory basis, and amount to procedural
arbitrariness.

D. Right 7(4) of the HDC Code
The Health and Disability Services Consumers Code of Rights (HDC Code) is a piece
of delegated legislation issued under the Health and Disability Commissioner Act 1994 (HDC
Act).
Right 7(4) of the HDC Code permits the provision of health and disability services to
people who lack the capacity to consent to them, under certain circumstances. It is used by
providers and clinicians to justify detention in residential care for people with severe dementia
PPPR Act 1988, s.103: review of attorney’s decisions.
Ibid, s.105.
42
Family Court Statistics in New Zealand in 2006 and 2007 (Ministry of Justice, Wellington, April 2009) at 62.
40
41

108

and other neurological disorders. It has a statutory basis but lacks all other features of
procedural propriety. A full discussion of whether it really does authorise detention, and
whether detention constitutes a health and disability service for this purpose, appears in chapter
10.
A person detained under Right 7(4) would still require a Needs Assessment in order to
gain access to a place on a secure dementia unit, but the decision to detain, in the absence of a
person validly able to consent on their behalf, is made by clinicians. The decision to provide a
health or disability service (if detention can be seen as such a service) can be made if it is in
the best interests of the person;43 if steps have been taken to ascertain the person’s views; and
if the decision maker either believes on reasonable grounds that the person would have
consented if they had the requisite mental capacity,44 or, having consulted other interested
persons, takes into account their views.45 There is no further procedure to be followed , or any
outside scrutiny to ensure that these steps are taken.
There is no automatic right to legal representation; or to challenge or review a decision
to detain made under Right 7(4). The HDC Code makes no provision for challenge or review
of decisions made under Right7(4). The person may be detained indefinitely without any
judicial scrutiny of the grounds for their initial detention, or for their ongoing detention.
The HDC does not bestow the power to order release from detention upon the
Commissioner. A Commissioner’s investigation is not therefore an effective avenue of appeal.
A wrist of habeas corpus could be sought, but the person would need access to a lawyer, and
to the High Court, which, given the person’s detained status and mental incapacity, is unlikely
to be available in practice. The Habeas Corpus Act 2001 does not disqualify applicants for lack
of capacity or standing,46 but it is very difficult for such a person to obtain legal advice while
detained without effective access to counsel.
Detention justified under Right 7(4) of the HDC Code therefore lacks all procedural
propriety and is arbitrary. The Commissioner has said that it should not be used to justify long
term detention in residential care.47
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E. Common law doctrine of necessity
The common law doctrine of necessity still operates in New Zealand in relation to
detention in secure care, although in the UK, Canada and Australia it can no longer be used to
justify long term detention in residential care, having been replaced by statute.
The common law doctrine of necessity as a justification for detention in residential care
has not been replaced by statute in New Zealand, although Right 7(4) of the HDC Code is
sometimes thought to be its statutory equivalent. It is used to justify the detention of people
who lack mental capacity to consent to their admission to secure units, if it is deemed to be in
their best interests to be detained there.
There is no automatic procedure to establish that the person truly lacks mental capacity;
no certificate or examination is required, and no court or tribunal overseas its application, or
scrutinises the grounds for detention.
The detention may initially involve an emergency or urgent situation, but it may extend
to be lifelong, with no automatic access to representation, or access to a court or tribunal, either
at the commencement of the detention, or at intervals during the detention. There is no effective
route to challenge the detention and seek release by way of a writ of habeas corpus available
to people detained under this doctrine.
Detention under the common law doctrine of necessity lacks any set procedure, and
therefore lacks any features of procedural propriety. Detention under its auspices can be
regarded as procedurally arbitrary.

IV. Summary
In New Zealand, only s.10 personal orders under the PPPR Act clearly conform to
human rights principles concerning procedural propriety in relation to detention in residential
care. Section 12 orders have safeguards which are largely sufficient to conform at the stage of
appointment of a Welfare Guardian. Problems arise months or years later and relate to the lack
of any adequate process for reviewing the Guardian’s subsequent decision to consent to the
person’s detention at this stage.
The most popular statutory means to authorise detention under the PPPR Act, the
appointment and consent of an Enduring Attorney, also lacks procedural propriety owing to
lack of any automatic independent process for the review of the initial detention; lack of
automatic periodic review of the subject person’s detention; and lack of access to legal
representation.
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Both Right 7(4) and the common law doctrine of necessity also lack most of the features
of procedural propriety. Thus, it would appear that the majority of detentions in residential care
are procedurally arbitrary.
The next chapter looks at procedures for authorising detention in residential care in
England; British Columbia, Canada; and Victoria, Australia. They may provide some models
for reform of the law governing detention in residential care in this country.
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Chapter 8: Procedures for the Detention of Adults in Residential Dementia
Care in Canada, England, and Australia

I. Introduction
Both British Columbia, Canada, and the State of Victoria, Australia have recently
introduced legislation governing the detention of incapacitated adults in residential care. In
England and Wales, the Mental Capacity Act (MCA) 2005 (UK), was amended in 2007,
following the decision in HL v United Kingdom,1 to include the Deprivation of Liberty
Safeguards (DoLS). Even more recently, that regime has been altered by enactment of the
Liberty Protection Safeguards (LPS) which were introduced by the Mental Capacity
(Amendment) Act 2019 (UK). These are not expected to come into force until 2022. At the
time of writing, it is unclear how those new procedures are to operate, as there are no published
guidelines available. This chapter will refer to, but contain only limited comment on the
developments that have occurred in England and Wales due to that uncertainty.
The United Nations Convention on the Rights of Persons with Disabilities (CRPD),
which opened for signature in 2007, has been influential in the development of legislation for
people with disabilities in both Canada and Australia. It changed views of persons with
disabilities (including those with dementia) from “objects to be managed, cared for, treated,
protected or controlled, to recognising and respecting persons with disabilities as subjects of
human rights capable of directing their own lives.”2 In particular, the Convention requires a
shift away from substituted decision making to assisted or supported decision making which
involve people with disabilities in making decisions about their own lives, including decisions
about where and with whom they should live.
Canada has made a declaration relating to substituted decision making, retaining it as
option when there is no other alternative, for instance where the person’s wishes are unknown
and there is no way to communicate with them.3 Some people with severe dementia may fall
into this category, but it is regarded as a last resort.

1

HL v United Kingdom (Application no: 45508/99) [2004] ECHR 720, 5 th October 2005.
McCallum R “The United Nations Convention on the Rights of Persons with Disabilities: An Assessment of
Australia’s Level of Compliance.” Research Report, Royal Commission into Violence, Abuse, Neglect and
Exploitation of People with Disability. October 2020
3
UN Treaty Collection: status of CRPD as at 18/8/21. UN Treaty series vol 2515 p3. https://treaties.un.org
2

112

In the province of British Columbia (BC), Canada, a raft of legislation designed to
protect adults unable to make important decisions for themselves was enacted in 1996. Part 3
of the Health Care (Consent) and Care Facility (Admission) Act 1996 (BC) (HCCCFA) deals
with admission to residential care. It came into force in 2019 and reflects some of the principles
of Article 14 of the CRPD, the right not to be deprived of liberty unlawfully or arbitrarily (a
right already contained in the Charter of Rights and Freedoms). It makes both residence and
detention different matters to medical treatment. It interacts with other statutes such as the
Adult Guardianship Act (AGA) 1996 (BC) and the Representation Agreement Act (RAA) 1996
(BC). In addition, the well-being of people unable to make important decisions for themselves
is supervised by the Public Guardian and Trustee.
In Victoria, Australia, the Guardianship and Administration Act 1986 (Vic) (GAA),
was repealed and replaced by a new Act in 2019. It came into force in 2020. Its purpose is to
promote and protect the human rights and dignity of persons with disabilities.4 The legislation
is administered by the Victorian Civil Administration Tribunal, sometimes with the assistance
of the Public Advocate.
In England and Wales, BC and Victoria, the procedures relating to admission to secure
residential care units are now all governed by statute. In England5 and BC, decisions must be
made in the best interests of the person, as they must be in New Zealand. Victoria, however,
has ceased to use the term “best interests” in their new legislation, and substituted the concepts
of supporting the personal and social well-being of the person, and protecting them from abuse
and neglect. There is no common law power to detain a person indefinitely in residential care
in BC, Victoria or England.
Both BC and Victoria set a statutory limit on the length of time a person can be detained
in an emergency before a formal order for their detention is sought from the courts. The MCA
(UK), like the PPPR Act in New Zealand, does not set a limit on the period of time which can
elapse before formal orders are sought. It simply details the circumstances under which
detention is permissible if best interests criteria are satisfied.6
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II. Detaining Adults who Lack Capacity in British Columbia, Canada
A. Background
In 1996 new statutes relating to the protection of adults lacking mental capacity were
enacted: the Patient’s Property Act; the Powers of Attorney Act (PAA); the Public Guardian
and Trustee Act; the Adult Guardianship Act (AGA); the Representation Agreement Act
(RAA); and the Health Care (Consent) and Care Facility (Admission) Act. Subsequently, the
HCCCFA was amended in 2007 in order to deal with the admission of adults to residential
care, and it is now the primary statute in relation to this matter. The principles contained in it
are reflected in the other statutes. There is frequent reference to abuse and neglect of adults in
this group of statutes, as they seek to balance the autonomy of the person with the protection
of the vulnerable. This is consistent with the principles of the United Nations Convention on
the Rights of Persons with Disabilities (CRPD) which was ratified by Canada in 2010. Many
Canadian provincial governments were aware of the existence of elder abuse prior to 2010,
through the work of the Canadian Network for the Prevention of Elder Abuse (CNPEA). Some
provinces, like BC, had produced legislation which specifically referred to the problem long
before Canada actually ratified the Convention.
The Canadian Charter of Rights and Freedoms 1982 (the Charter) applies in BC and is
part of the Canadian Constitution. It is derived from the UDHR and ICCPR and enjoys
supremacy over other laws. It establishes certain rights which are pertinent to discussions about
arbitrary detention and the rights of those detained or imprisoned:
s.7 Everyone has the right to life, liberty and security of the person and the right not to be
deprived thereof except in accordance with the principles of fundamental justice.
s.9 Everyone has the right not to be arbitrarily detained or imprisoned.
s.10 Everyone has the right on arrest or detention:
...(b) to retain or instruct counsel without delay and to be informed of that right; and:
(c) to have the validity of the detention determined by way of habeas corpus and to be
released if the detention is not lawful.

The Supreme Court of British Columbia has held that the right not to suffer arbitrary
detention and to enjoy a right to procedural fairness, under these provisions, extends to
vulnerable people who may lack the ability to make decisions:7
“It is an ancient and venerable principle... that no person shall lose her liberty without... “due
process according to law” ... This is among the most fundamental aspects of the rule of law, and
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one that must be protected and fostered. Perhaps most keenly in the context of the non-punitive
detention of vulnerable people who, because of some incapacitating condition, find themselves
subject to well-meaning but non-consensual state interventions which deprive them of their
autonomy.”

The following sections describe the criteria and procedures for admission to secure care; the
assessment process; the statutory basis for detention in emergency and non-emergency
situations in relation to the criteria for procedural propriety discussed in chapter 6, under these
statutes in BC.

B. The Procedure for Admission to Secure Care
In BC, as in New Zealand, the presumption of capacity operates. Those capable of
consent can enter and leave residential care facilities at will. Alternatively, if a person lacks the
capacity to consent, their representative can apply to the manager of a care facility, or to a
Health Board for their admission.8

1. Assessment for non-consensual admission
Those thought to be incapable of validly consenting to admission must be shown to be
incapable by means of an assessment of their mental capacity requested by the manager of the
care facility. The manager would need to have reason to believe that the person lacked the
ability to consent to admission, for example because of evidence in the clinical notes, such as
a diagnosis of severe dementia. The onus is on the manager, as the person performing the
detention, to ensure the proper procedures are followed,9 including seeking the necessary
assessment. In addition, the manager can only admit the person if they require the type of care
offered at that institution,10 such as specialised dementia care.

2. Mechanisms for admission under the HCCCFA
A person who is assessed and found to be unable to consent to their own admission can
then be lawfully admitted and detained in a residential care unit in the following ways, which
are listed in s.22 of the HCCCFA:
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a) by order of the Court under the AGA, either in an emergency under s.59 of the
AGA, or under s.56(3) (valid for one year);
b) with the consent of a personal guardian appointed under the AGA;11
c) with the consent of a suitably empowered personal representative under s.9 of
the RAA;
d) with the consent of an authorised family member under s.22(2) (b-i) of the
HCCFA;
e) with the consent of the Public Guardian and Trustee under s.22(5) of the
HCCCFA;
f) in an emergency without consent for 72 hours until authorisation can be
obtained from the Public Guardian and Trustee under s.24 of the HCCCFA, or
when it is authorised by the Provincial Court under the AGA (see below).
There is no provision for detention under the common law doctrine of necessity: all
admissions are regulated by statute. In addition, in B.C there is a clear distinction between
detention and medical treatment. Both must have valid consent but are regulated by different
parts of the Act.

C. Emergencies
The managers of secure care facilities have statutory powers to admit and detain people
who lack the ability to consent to admission to secure units without consent for up to 72 hours
in an emergency, if needed to prevent serious harm to that person or another person. They must
then seek substituted consent under s.22 of the HCCCFA for continued admission using one of
the statutory processes listed above.
1. Order of the Court under the Adult Guardianship Act in emergencies
Section 59 of the AGA allows the Provincial Court to make an emergency order to help
a person who is incapable of consent and is suffering from neglect or abuse. The order can
include admission to a care facility.12 The order is for emergencies only, pending investigation
of the person’s situation,13 when appropriate orders can be sought from the Provincial Court.14
The Act does not set a limit on the time a person can be detained under s.59, but the BC
Supreme Court recently considered the care of a woman detained for a year under a s.59 order,
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and held it was unlawful and procedurally unfair.15 Reliance on s.59 for such a length of time
amounts to procedural impropriety. The case of AH illustrates this and is discussed in more
detail below.
The AGA does not contain an explicit right to legal representation, but s.10 of the
Charter, does. However, it appears that this right, despite being enshrined in the Charter, which
enjoys supremacy over all other statutes, is not always an effective one for vulnerable people.
In AH v Fraser Health Authority, the BC Supreme Court considered the provisions of
the AGA in relation to the detention of an intellectually disabled woman in a hospital under
s.59 and held that her detention for almost a year was unlawful; that her Charter rights not to
be arbitrarily detained, her right to liberty and security of person, and her right to legal
representation, were all violated.16
The woman had been admitted after an emergency order under s.59 of the AGA was
obtained, because of alleged abuse by her mother. No further order or direction was then sought
for almost one year. She had repeatedly asked to see a lawyer17 and had not been allowed to do
so. She had escaped on three occasions and been returned by the police each time. She had
been denied access to the telephone and internet and had been the subject of the hospital’s “Do
not Acknowledge” protocol where staff denied that she was a patient when family members
and friends sought information about her or asked to see her.18
The Supreme Court held that the s.59 emergency order did not authorise detention for
prolonged periods; that the AGA did not specifically permit detention; and that the burden of
proof rested on Fraser Health to show that the detention was lawful: they had failed to do so.19
The court considered the adequacy of habeas corpus as a remedy, in detail and concluded that
the issue of procedural correctness is one that goes to the lawfulness of detention. A lack of
procedural fairness would render the detention unlawful and arbitrary under the Charter.20
Warren J said:21
“Detention is an extraordinarily invasive state action... If the legislature had intended for
designated agencies to have the power to indefinitely detain an adult, without judicial
authorisation or supervision. It would have expressly stated as much, and articulated criteria,
detention periods, and review mechanisms.
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“Section 7 of the Charter requires that laws that interfere with liberty and security of the person
conform to principles of fundamental justice, which include protection against indefinite
detention and a guarantee of a procedurally fair hearing to determine whether a deprivation of
liberty is lawful...”22
“The AGA renders it unnecessary for any agency to detain anyone beyond the time reasonably
required to apply for a... court order...”23
“Fraser Health Authority’s conduct in detaining AH was not only procedurally unfair, it was such
as to justify findings of very serious Charter violations.”24

This case illustrates the necessity for having limits for any periods of detention
incorporated into the statute, and for a right to legal representation for the detained person to
be made explicit.

D. Placement by order of the Court under the AGA
Section 56(3) of the AGA allows the Provincial Court to make orders without the
person’s consent if they are incapacitated and suffering from abuse or neglect, if there is no
less restrictive alternative. This includes an order that the person be admitted and detained in a
care facility. The order expires after a year, or sooner if the Court so orders, and must then be
reviewed, and if necessary, renewed by the Court on the application of a designated agency,
such as a Health Authority, if it is responsible for drawing up a support plan under the Act.
There is scope for earlier review under s.57 if the person’s circumstances change, for
example if they recover capacity before the expiry of the order. In these circumstances, the
Provincial Court can vary or discharge the order. Essentially the order must be renewed every
twelve months.
There is provision for appeal to the BC Supreme Court under s.60 of the AGA, but the
Supreme Court also has parens patriae powers independent of the statute and can hear any
matter pertaining to adults who lack capacity, and make appropriate orders, including an order
for release.
These provisions of the AGA seem to conform to international human rights norms.
There is a possible flaw in that the Health Board or other designated body has to initiate the
application for review.
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E. Personal guardian appointed under the AGA
The Provincial Court may appoint a personal guardian to make decisions for the person
relating to personal care, healthcare, or financial matters under s.8 of the AGA. There must be
medical evidence of the person’s incapacity from two qualified healthcare professionals.25 The
Court must be satisfied that the person lacks capacity, and that they would benefit from the
assistance of a personal guardian and there is no less restrictive alternative.26 The role of a
substitute decision maker is retained in the BC legislation, although as a last resort.
There is a procedure for a hearing and the person has a right to appear and be heard.
The Act itself does not contain an explicit right to be represented by counsel, although this is
permitted under the Charter.
Section 16(1)(b) of the AGA specifically allows the Court to appoint a guardian with
the power to decide where the person should live, including residence at a care facility.
The Court may set a review date under s.13(b) but is not obliged to do so. There is no
mandatory periodic review of the guardian’s appointment.
The decisions the guardian makes are subject to surveillance and oversight by the Public
Guardian, rather than directly by the courts.27 The Public Guardian may apply for a review if
dissatisfied with the guardian’s decisions, especially if they do not appear to be acting in the
person’s best interests. If the person’s circumstances or needs change the Public Guardian must
be notified and the personal guardian must apply to the Provincial Court for a review.28 If they
fail to do so, the Public Guardian must apply for a review.29 The order for guardianship may,
if necessary be terminated by the Court at this stage.30
If there are no unusual circumstances, and no objections from the person or the Public
Guardian, the Court can review and renew a guardianship without a formal hearing.
Review is therefore triggered by change in circumstances or capacity, or by objections
to the guardianship, rather than at regular intervals. Even so, if the person objects to their
detention they can only have a review by the Provincial Court every 12 months, not sooner,
unless another person brings an application due to a change in circumstances. A statutory
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procedure for review, does exist, however, and there is the potential for challenge in the
Supreme Court under s.60 of the AGA.
Although there are safeguards in the AGA, the lack of automatic periodic review of
guardianship means that persons who are compliant can be detained indefinitely with the
consent of the guardian if no one objects.

F. Representation Agreement Act (RAA) 1996
A Representation Agreement bears some resemblance to an Enduring Power of
Attorney in New Zealand, but there are important differences in relation to monitoring the
performance of the representative, and in activating the representative’s powers.
The RAA allows the person, while they still have capacity, to appoint another person
or the Public Guardian and Trustee to make decisions for them, or to help them make decisions
relating to their personal care and financial matters. There is no time limit on the powers of the
representative, and no mandatory review.
The agreement becomes active in the event of the person’s incapacity. 31 Section 9 of
the RAA then allows the representative to make a decision that the person enter a secure care
facility,32 since s.9 authorises the representative to restrain the person or authorise their restraint
by others.33 The representative must be specifically empowered to authorise detention by the
agreement. A general power to make decisions over medical or welfare issues is not sufficient
to authorise detention.
There is no limit on the time that a capable representative can act for the person, unless
the person sets a time limit on it when making the agreement. The person can revoke the
agreement if they have the capacity to do so and can turn to the Public Guardian and Trustee
to review the representative’s decisions.
There is no mandatory review, but when executing the agreement, the person can
appoint a monitor34 to oversee the subsequent activities and decisions of the representative, to
ensure that they conform to their statutory duties. The appointment of a monitor is not
mandatory for matters of personal care and welfare. Under some circumstances, the Public
Guardian can appoint or replace a monitor.35 Only the Provincial Court has the power to cancel
the appointment of the monitor, upon the application of the representative or another interested
31

RAA 1996, s.15.
Ibid, s.9(1)(b)(i).
33
Ibid, s.9(1)(b)(viii).
34
RAA 1996, s.12(3).
35
Ibid, s.21(1).
32

120

person.36 The Court can also vary or confirm or reverse a decision of the Public Guardian after
an appeal from the Public Guardian’s decision by a representative or another interested party,
if the person represented is no longer able to act for themself.37
The representative must keep accounts and records of their decisions and show them to
the person, their monitor, or the Public Guardian and Trustee on request.38 The monitor must
make reasonable efforts to determine whether the representative is complying with their
statutory duties and not exceeding their authority.39 Monitors must try to meet with and speak
to the person represented in relation to the representative’s decision, and should not be hindered
in this duty.40 If the monitor has reason to believe that the representative is not complying, and
the documents requested are not produced upon request, the monitor must inform the Public
Guardian,41 who has a statutory power to investigate and a duty to do so promptly.42
Any person can complain to the Public Guardian if they think that the representative is
failing in their statutory duties to act in the person’s best interests and in accordance with the
Act.43
A representation agreement can be modified, reversed or partly cancelled by the
Provincial Court under s.32 of the Act, or by the Supreme Court using its parens patriae
powers.
In summary: representation agreements confer powers under statute. There is no
mandatory or automatic review, although the person can opt to appoint a monitor. Any power
to authorise detention must be specifically conferred on the representative (see below). The
monitor can oversee and if necessary, challenge the decisions of the representative, and the
Public Guardian and courts can act on the application of the monitor or any other concerned
person. The representation agreement can continue until the person’s death or recovery; or the
representative’s death or incapacity unless some other person intervenes. In theory, then, so
long as there are no objections, the representative’s appointment is for the lifetime of the adult
they represent. There are, however, some limits of the actions of the representative imposed by
the requirements of the HCCCFA Act, as amended.
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G. Consent under the Health Care (Consent) and Care Facility (Admission) Act 1996
Part 3 of the HCCCFA came into force in 2019 and imposes duties on the managers of
care facilities to ensure that the people they detain in secure units are incapable of valid consent,
and that appropriate consent is obtained from one person on a list of substitute decision makers.
Consent to admission can be given under the AGA (see above); or the RAA (if the
decision maker has the specific power to authorise restraint under s.9); or by a variety of family
members and friends listed in descending order in s.22(2), ranging from the person’s spouse or
children to their grandchildren or grandparent, or any other person related by birth, adoption or
immediately related by marriage. The person giving consent must have been in contact with
the person over the preceding twelve months44 and not be involved in any dispute with the
person.45
If no suitable person is available, the Public Guardian must be notified so they can
appoint a substitute who is authorised to consent, usually a person employed for this purpose
by the Public Guardian’s office.46
The decision maker appointed must act in the person’s best interests 47 and consider
their prior wishes, values and beliefs.48 The manager must notify the relevant Health Board
official responsible for adult protection if they believe that the decision maker is acting in a
manner which is abusive or harmful to the person.49 Managers are empowered to take any steps
reasonably necessary to protect the person even if that means refusing to discharge them.50 The
designated officer for adult protection can then apply to the courts for an order necessary to
protect the person or their property, and which could include an order for continued detention
in the care facility.
If the person wants to leave the unit and is capable of deciding to leave, they must not
be prevented from doing so.51 If the person lacks the capacity to decide to leave, they may be
allowed to do so with the agreement of their decision maker.52
If the person who is being detained was admitted in the preceding 30 days after an
assessment of incapability, and with the initial consent of a decision maker, fresh consent to
44
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detention is not required every time the person wants to leave in that 30 day period.53 If the
decision maker has specifically consented to the person’s continuing detention in the unit in
the preceding 90 days, no fresh consent to detention is required in the subsequent 90 days.54
This suggests that there needs to be some form of informal review process with the manager
requesting ongoing consent every ninety days, but this only seems to apply if the person is
seeking to leave.
If the person has a guardian appointed under the AGA 1996, there is no requirement for
reassessment of capacity upon admission,55 and the guardian can lawfully consent to the
person’s detention.56
There is no automatic right to legal representation under the HCCCFA, although the
Charter provides one. Guidelines state that most conflicts can be settled informally.
Managers have a duty to inform the person, in a way they can understand, of the kind
of care they will receive, and this should include the right to challenge their detention. The
absence of any procedure to appoint counsel under the Act may mean that the Charter right to
representation may be ineffective, as it was for the woman in AH.
The Act therefore contains provisions for initial and continued detention, predicated on
the facility manager obtaining an assessment of incapacity, followed by obtaining consent to
detention from one of the persons authorised to do so, sometimes with the help of the Public
Guardian. There is no mandatory periodic review by a court if consent has been given by a
family member, a s.9 representative or a person nominated by the Public Guardian, and the
propriety of the person’s ongoing detention ongoing detention would only need to be reviewed
if the person sought to leave.
The basis for ongoing detention under the HCCCFA is thus continued incapacity and
continued need for secure care. There is little formal oversight by the courts, with the Public
Guardian providing consent in the absence of family members, friends or representatives able
to consent. This, coupled with the distinct lack of any procedure allowing automatic access to
legal representation, may render some detentions arbitrary, especially for those who are
incapacitated but compliant, and cannot easily assert their Charter rights.
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H. Summary
In B.C there is only one route to detention in residential care by order of the court, and
that is under the AGA, which is similar to a s.10 personal order under the PPPR Act. Otherwise,
a person who cannot consent to admission to secure care by reason of incapacity must be
admitted with the consent of another authorised person. Some categories of persons able to
give consent (for example, personal guardians) are appointed by the courts under the AGA.
Others able to consent to detention are appointed by the person (representatives) but they must
be specifically empowered to consent to detention, unlike Enduring Attorneys appointed under
the PPPR Act in New Zealand. Family members, friends or individuals employed by or
nominated by the Public Guardian are the largest category of decision maker, a situation
without analogy in New Zealand.
The ability to appoint a monitor to allows representatives to be subject to considerably
more oversight than Enduring Attorneys for personal welfare in New Zealand, and the scope
of their powers in relation to detention is more restricted, since they must be specifically
empowered to consent to detention.
The legislation therefore centres around a system of substituted consent, with only a
very short period of detention (72 hours) permitted before it must be approved by some other
category of decision maker with the necessary authority, appointed under statute.
The majority of decision makers are not subject to oversight by the courts and, in the
absence of objections, the compliant person can be detained indefinitely in residential care with
the consent of their decision- maker. Some of these detentions therefore lack procedural
propriety under human rights standards, especially because there are no formal procedures for
ensuring legal representation, or a right to automatic review.

III. Admission to Secure Dementia Units in Victoria, Australia
Like Canada, England and New Zealand, the Australian state of Victoria has human
rights legislation which includes a right not to be arbitrarily detained.57 It contains a
requirement that a person not be deprived of liberty except on grounds and in accordance with
procedures established by law.58 The Victorian Charter also says that any person deprived of
liberty by arrest or detention is entitled to apply to a court for a declaration regarding the
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lawfulness of their detention, which must be decided without delay, and the person’s release
must be ordered if the detention59 is unlawful.
The specific statute dealing with admission to residential care is the Guardianship and
Administration Act 2019 (Vic) (GAA) and its provisions are based on upholding the human
rights of people with disabilities, and protecting them from abuse and neglect, in accordance
with the CRPD, which was ratified by Australia in 2008. The GAA came into force in 2020
and repealed and replaced the former Guardianship Act of 1986. It is an Act to promote and
protect the personal and social well-being of the person,60 and specifically the human rights
and dignity of disabled persons.61
The GAA allows the appointment of a supportive guardian by VCAT to help a person
with cognitive disabilities make decisions under Part 4 of the Act, as part of Australia’s
obligations under the CRPD. If so empowered, the supportive guardian may help the person
make decisions about their residence but cannot consent to admission on their behalf.
Alternatively, a guardian can be appointed under s.30 of the Act if VCAT is satisfied
the person lacks the ability to make decisions about residence, and the appointment of a
guardian will promote the person’s wellbeing. There must be no alternative, and VCAT must
be satisfied that the aim cannot be achieved by informal methods or by negotiation or
mediation.62 The statute then allows the guardian to decide where and with whom the
incapacitated person should live.
If the person is simply compliant, and no one else objects, this is sufficient
authorisation for detention in residential care. If the person objects, an order for compliance
can be issued. It is a more coercive order, allowing the decision maker to use any necessary
means to ensure compliance. This is similar to the use of a s.23 order appointing a Welfare
Guardian to ensure compliance with the terms of a personal order under the PPPR Act in New
Zealand.

A. Statutory Routes to Admission
There are two statutory routes to admission to secure dementia care, and both involve
a form of substituted decision making. They are:
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(i) admission with the consent of a guardian appointed by VCAT under the GAA, often
with the Public Advocate being appointed as guardian; and
(ii) admission with the consent of an appropriately empowered attorney appointed
under the Powers of Attorney Act 2014 (Vic).63 There is no common law power to detain those
with dementia in secure care.
The person’s wishes and feelings must be considered; interested parties must be
consulted on the person’s known wishes on the matter; and as with any other substituted
decisions on personal matters, should promote the incapacitated adult’s personal and social
well-being. In Victoria, the concept of the person’s best interests is not mentioned, but the more
concrete concept of social and personal well- being is used instead.64
Guardians or attorneys appointed under the GAA and PAA can be empowered to decide
that the person will enter secure dementia care, and give consent for the it. If the person objects,
a guardian or attorney can seek an order from VCAT compelling the person to comply.65 Those
acting under the authority of such an order are not liable to any action for false imprisonment
or assault.66
The GAA therefore incorporates the aims of the CRPD in that it recognises the need to
support persons with disabilities to make, participate in, and implement decisions that affect
their lives.67 It also recognises that the disabled may suffer “abuse, neglect and exploitation”
and undertakes to protect them.68 The Act is administered by VCAT. In relation to detention,
the Tribunal can grant urgent or non-urgent guardianship orders for the protection of people
who are unable to make their own decisions and are suffering from harm. This may include
placement in secure facilities.

B. Emergencies
An urgent order may be granted by VCAT if it receives information that a person is at
immediate risk of harm to their health or welfare.69 The type of harm envisaged is abuse,
exploitation, neglect or self-neglect.70 Under these circumstances normal procedures relating
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to hearings and notification of interested parties are waived and an order for guardianship
lasting up to 21 days can be made.71 The order is renewable for a further 21 days and VCAT
must hold a formal hearing for guardianship as soon as possible.72
If a formal application for guardianship under s.22 of the Act is already under way, and
VCAT is informed that the person is unlawfully detained against their will (perhaps due to
deteriorating cognitive function and inability to validly consent to their residence), or is at risk
of harm to their emotional, social or physical health or well-being unless immediate action is
taken, s.43(3) of the Act allows it to make a special order, which permits the removal of the
person to a specified place, such as a hospital or care facility, for assessment and placement
until a formal guardianship hearing has taken place.
The special order essentially allows emergency, lawful detention. A representative of
the Public Advocate, if necessary, accompanied by a police officer, is empowered to visit the
at-risk person in order to prepare a report for VCAT regarding the necessity of the special
order.73 The police may use reasonable force to enter the place.74 There are penalties for
obstructing those acting under the authority of an order under s.43.
If no suitable person is available to act as guardian, the Public Advocate can apply for
an order, and be appointed as guardian.75

C. Right to Challenge, Review and Representation
Both statute and common law allow detention under the GAA to be challenged, either
by way of a writ of habeas corpus or by a procedure under the GAA challenging the
guardianship order or its terms. The Public Advocate is able to apply for a reassessment or
rehearing of a guardianship order under s.16(1)(b)(ii) if there are doubts about the person’s
incapacity, or the nature of the care given to them, which might include detention in a secure
unit.
The Public Advocate or any other person who was a party to the order can apply for a
rehearing of the matter under s.150 of the Act, but they cannot use this route to challenge an
urgent order. An application for a reassessment of a guardianship order can be made at any
time by the Public Advocate or any other person under s. 159 of the Act.
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If the Public Advocate or VCAT receives a complaint about the conduct of an Enduring
Attorney, they can investigate and if necessary, make an appropriate order, but there is no
mandatory challenge or review of the decisions of an Enduring Attorney, a situation similar to
that in New Zealand.

1. Right to periodic review
The order for guardianship made by VCAT is subject to mandatory review.76Normally
it must be reassessed within twelve months unless VCAT orders otherwise.77 It must be
reassessed at least once within any three-year period and can be reassessed at any time upon
the application of any person, or on the initiative of VCAT.78
If an order for compliance has been made, for example for entry to secure care, it must
be reassessed after a maximum of 42 days.79
The person has a right to appear and participate in the hearings.80 The Public Advocate
should appear if the person does not have a guardian.
The GAA does not specifically mention detention as an option: it is subsumed by the
concept of decisions regarding where and with whom the person should live. The possibility
of unlawful detention is contemplated, and measures exist to counteract it. Detention in
residential care with the consent of a guardian is regarded as lawful and is regarded as the cure
for unlawful detention which is taking place without consent.81
VCAT has the power to cancel, alter, or vary guardianship; or the decisions of a
guardian; and the power to order release from residential care, if required.
There is no mandatory periodic review of a detention with the consent of an Enduring
Attorney, but the Public Advocate can ask VCAT to intervene and make appropriate orders if
the attorney is failing to act in manner which supports the personal welfare and wellbeing of
an incapacitated adult or is abusing or neglecting them. 82
VCAT and the Public Advocate do not seem designed to deal with the situation of
compliant persons who lack decision making abilities, who are detained with the consent of an
Enduring Attorney, unless a complaint is made by a third party. There is no formal oversight
of the activities of attorneys and no mandatory periodic review of their decisions.
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2. Representation
The Public Advocate has the power to provide advocacy for a person who lacks mental
capacity, and a duty to do so under s.15(c) of the Act. This includes the provision of legal
representation under s.16(1)(c) of the Act.

D. Summary
Detention with the consent of a guardian appointed under the GAA exhibits a high
degree of procedural propriety. The same cannot be said for detention with the consent of an
Enduring Attorney.
The Public Advocate plays an essential role in the protection of the rights of people
with dementia, both by providing guardianship where there is none; in providing advocacy and
representation for incapacitated persons; and in a wider educational and advisory role.

IV. The Mental Capacity Act 2005 (UK) (MCA)
The MCA which applies England and Wales, places the power to detain adults lacking
the ability to make important decisions (called persons who lack capacity in s.1 of the MCA)
on a statutory basis. It contains specific procedures in relation to detention enacted in response
to the decision by the ECtHR in HL. These procedures are known as the Deprivation of Liberty
Safeguards (DoLS).
The Act was further amended in 2019, and the Deprivation of Liberty safeguards
(DoLS), which had been widely criticised as cumbersome and unwieldy, 83 are to be replaced
by the Liberty Protection Safeguards (LPS). The date that these measures will come into force
is unknown. No guidelines as to how they will operate have been published, and proposed
consultation of the guidelines will not take place until April -July 2022. The role that care home
managers play is unclear at present. In the transition period the DoLS are still in use.
The DoLS regime contains provisions for the detention of persons who lack the
necessary decision-making capacity to be approved by the social services department of the
local authority under a system of emergency and standard authorisations. In an emergency, the
Act contains provisions allowing detention for seven days, renewable for a further seven days
until a standard authorisation is available.84
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The Act permits deprivation of liberty in order to perform life-sustaining treatment or
some other vital act.85 The managing authority (the care home or hospital) can grant itself
urgent authorisation,86 so there is no mandatory oversight by the courts at this stage.
In order to authorise detention various assessments are required before the urgent
authorisation expires, or within 21 days in the case of a standard authorisation.87 These include
the performance of a mental capacity assessment; a medical assessment; an eligibility
assessment and a best interests assessment. The mental health and best interests assessments
must be carried out by different people, and the best interests assessor should not be involved
in the person’s care and treatment decisions.
The Local Authority (known as the Responsible Body) may then authorise a deprivation
of liberty in a care home if the person is shown to lack the requisite mental capacity; has a
mental disorder; the arrangements are necessary to prevent harm to the person; and the
deprivation of liberty is proportionate to the risk of harm.88 The deprivation of liberty must be
in the person’s best interests and is authorised for a maximum of one year. The authorisation
may proceed if there are no refusals on the part of the person or their representatives. Assent
by the person or consent by their representatives is not necessary. The authorisation must then
be renewed after 12 months.89
Substitute decision makers, such as Deputies appointed by the Court of Protection90 and
Lasting Attorneys for personal care and welfare,91 have a veto power over the admission of a
person for whom they act to secure care. If there are objections, the Court of Protection can
make an order for the deprivation of their liberty. Otherwise, the procedure goes ahead without
any formal oversight by the Court of Protection.
If the person’s deprivation of liberty is authorised, a Relevant Person’s Representative
(RPR)92 must be appointed to represent their interests. These representatives are able to help
with challenges to, or review of, an authorisation, however the RPR may be a friend or relative
and have no special legal or mediation skills. If there is no appropriate person available, a paid
professional such as a social worker may be appointed. They have the power to apply to the
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Court of Protection for orders and can obtain access to legal aid for this purpose. An
Independent Mental Capacity Advocate93 can assist a non-professional RPR.
There is a procedure for requesting review of an authorisation. It is conducted by the
supervisory body, which is the county council or district council in England, or the National
Assembly in Wales (which has delegated the power of review to local Health Board).94
Disputed matters can be taken to the Court of Protection by the person or their representatives
The MCA provides a statutory basis for detention in residential care (and other places).
It therefore seems to conform to ideas of procedural propriety in that it has a mandatory
procedure for initial detention involving independent assessment by qualified professionals,
that is overseen by a public authority, and adequate mechanisms for review and challenge,
including the potential involvement of the Court of Protection. As under the provisions of s.10
of the PPPR Act in New Zealand, each authorisation must currently be renewed every 12
months, although the proposed LPS would extend this timeframe.
There is a Public Guardian95 who must keep a register of, supervise, and if necessary,
investigate the activities of Deputies and donees of Lasting Powers of Attorney, and deal with
complaints about their activities. The Public Guardian must report to the Court of Protection in
any proceedings under the MCA as the Court requires. There is less emphasis on the Public
Guardian as an officer to promote and protect the rights of incapacitated adults, in comparison
with BC and Victoria, and more emphasis on their administrative and supervisory activities.
The Court of Protection has a general jurisdiction in the area and can order the person’s
release if their detention is unlawful, but the vast majority of detentions in residential care are
governed by the emergency and standard authorisations regime and no court or tribunal is
involved.96 The review process, similarly, is conducted under the auspices of the County or
District Council or local Health Board. Although conforming to ideas about procedural
propriety, the processes are positively labyrinthine, and may not be accessible or effective for
the majority of people.

V. Common features of procedural propriety
From this review of legislation in these other common law jurisdictions it is possible to
see the kinds of institutions and procedures required to protect the right of incapacitated adults
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not to be arbitrarily detained. These could inform the design of new legislation in New Zealand.
Some of these institutions and procedures are:
1. An effective Public Guardian or Advocate who promotes and protects the rights of
incapacitated persons and can provide specialist advocates and legal representation in relation
to detention and other matters.
2. A clear and simple statutory pathway for detention in residential care in emergencies
and non-emergency situations.
3. A requirement of reliable assessment of mental capacity and the need for detention
conducted by appropriately qualified, independent persons around the time of detention.
4. An effective and prompt right to challenge the initial detention.
5. A mandatory periodic review of detention by a court or tribunal able to order release
if the detention is unlawful.
6. A mandatory right of access to legal representation in any proceedings.
I will return to these ideas in more detail, when discussing the design of reformed
legislation concerning the detention of incapacitated adults in dementia care in New Zealand
in the final chapter of this thesis. But I would argue that these are the minimum requirements
for avoiding procedural arbitrariness when an elderly person who lacks the capacity to decide
on their residence, is detained.
In the next section I discuss ideas of lawful authority for detention in residential care
in New Zealand, scrutinising each of the main sources of authority or justification commonly
relied upon and ask if they really do provide sufficient authority to detain people in residential
care, especially if one applies the so-called principle of legality to their interpretation.
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Chapter 9: Does the PPPR Act Provide Lawful Authority for Detention in
Community Dementia Units?

I. Introduction
Having considered procedural propriety in relation to detention in residential care, this
chapter asks whether the provisions of the PPPR Act, properly interpreted, are sufficient to
authorise detention, either explicitly or impliedly. There is considerable dissonance between
the views of the New Zealand Law Commission on the scope of coercive powers conferred by
the PPPR Act and the manner of the Act’s interpretation by the Family Court.
The Interpretation Act 1999 says that “the meaning of an enactment must be ascertained
from its text and in light of its purpose.”1 This allows a literal interpretation of an Act: what
the text actually says; and a purposive interpretation: what it could mean according to its
underlying purpose and principles. In addition, s.6 of the NZBORA, says that when an
enactment is interpreted, a meaning consistent with the Bill of Rights is to be preferred, if
possible, especially if the statute in question affects fundamental rights which are expressed in
broad or general terms.2
Since the text of the PPPR Act does not contain a reference to detention, confinement,
or deprivation of liberty, but speaks more vaguely of “residing” or “entering and attending at”
an institution, its literal interpretation cannot support the idea that it permits detention. A
purposive interpretation may be more helpful, and might provide authority for detention, as it
is currently interpreted as doing. Some sections would appear to provide more authority than
others, and they will be considered in turn.
The Long Title to the PPPR Act says it is an Act to “provide for the protection and
promotion of the personal and property rights of persons who are not fully able to manage their
own affairs”. It does not further define the term ‘rights’, but nor does it exclude the operation
of rights under the NZBORA, including those protected by ss.22 and 23.
Prior to the enactment of the (then) PPPR Bill, Parliamentary debates about the
legislation centred around the rights of those with intellectual disabilities, rather than the rights

1
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of older people with dementia.3 It is clear that the PPPR Act was developed with the needs of
intellectually disabled younger adults in mind, and that very little thought (or debate) was
devoted to the needs of older people with severe dementia who were, at that time often housed
in geriatric hospitals or psychogeriatric units, rather than in community-based residential care.
The right not to be arbitrarily detained in a community dementia unit was not given much
consideration, since at the time, there were very few such institutions. Nevertheless, the PPPR
Act repealed the Aged and Infirm Persons Protection Act 1912 as amended in 1969 and 1975.
It became the primary legislation for the purpose of authorising the care of people unable to
make their own decisions, whatever their age and clinical condition.
In order for the Family Court to exercise its jurisdiction over a person under the PPPR
Act, it must be satisfied that the person wholly or partly lacks the ability to make, or
communicate important decisions, and is an adult.4 Then, if the Family Court is proposing to
intervene, it must adhere to the principles in s.8, which require it to make the least restrictive
intervention possible;5 and to enable or encourage a subject person to exercise and develop
such capacity as they have, to the greatest extent possible.6
Although the meaning of least restrictive intervention is clear, enabling and
encouraging the person to develop their capacity is less meaningful in the context of dementia,
which is incurable and progressive. In the setting of dementia units there is widespread use of
powerful antipsychotic medication to control challenging behaviours. Such drugs are sedating
and are likely to diminish the person’s ability to exercise their capacity by reducing their ability
to understand, retain and manipulate information.
The High Court, in interpreting the PPPR Act, held in Re A (Personal Protection) that
the Family Court, in considering the exercise of its powers, should make the welfare and best
interests of the person its paramount consideration:7
“There is no express provision in the statute requiring the Family Court in determining such an
issue to treat the patient’s welfare and best interests as the first or paramount consideration, but
it is expressly provided by s.18(3) that a welfare guardian in exercising his or her powers is
required, inter alia, to place as the first and paramount consideration… the promotion and
protection of the welfare and best interests…. It is impossible to accept that the Family Court’s
duty towards a disabled person over whom it has jurisdiction can be any less than that imposed
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on a Welfare Guardian. It is by implication an essential feature of the Family Court’s protective
jurisdiction.”

It could be argued that, in some cases, the welfare and best interests of the person are
best served by detention, for their own protection and the protection of others around them, so
a case could be made for interpreting the PPPR Act as authorising detention if it is in the best
interests of an incapacitated person, and if there is no other, less restrictive alternative. The
Family Court must, however, balance the various objectives of the Act:8
“In its objectives, principles and purposes, the Act sets out to protect such persons and, so far as
can be achieved, to promote their autonomy, all the while according to them, whenever any
decision is to be made, the most complete right to be heard.”

The principle that the state is bound by the ordinary laws of the land and can only
lawfully perform prohibited actions if specifically authorised by law to do so, was enunciated
in Entick v Carrington in 1765.9 In addition, the principle of legality says that fundamental
rights, including the right to liberty, cannot be overridden by general or ambiguous language
in a statute.10 In general, therefore, statutes should be interpreted in favour of liberty and those
relying on a statute to detain a person should therefore be able to point to clear authority in the
statute for imposing such a limit on a fundamental freedom, a point made by the Supreme Court
in 2020 in Quentin Wood.11
Interpretation of the PPPR Act involves balancing a number of different principles
when considering whether detention is authorised by any of the sections of the Act. In practice,
the Act is used to authorise detention, and it seems to be generally accepted that a purposive
interpretation impliedly permits it. The New Zealand Law Commission has expressed doubts
that the PPPR Act confers such coercive powers, including doubts about the power to order
detention, and its opinion will be considered later in this chapter.12
Certain provisions of the PPPR Act require special scrutiny regarding the scope of the
authority they might confer to detain a person. In practice, the Family Court may issue an order,
or set of orders under s.10 of the PPPR Act, requiring that a person enter or reside in a secure
unit; or the Court may appoint a Welfare Guardian who might be empowered to consent to the
person’s detention, under s.12. In addition, a person, while competent, may donate an Enduring
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Power of Attorney for personal care and welfare under s.98. This might empower the Enduring
Attorney so appointed to consent to their detention in secure care in the event of their future
incapacity, either by specifically saying so; or because a very broad range of powers is
conferred, which impliedly include detention. These three potential forms of authority for
detention will be considered below.

II. Section 10 Personal Orders
Section 10(1) of the Act provides that the Family Court can make a number of orders
in respect of a person who lacks the ability to make important decisions for themself. Relevant
orders include: an order that the person should enter, attend at, or leave an institution specified
in the order;13 an order that the person be provided with living arrangements of a kind specified
in the order;14 an order that the person be provided with medical advice or treatment;15 or an
order that the person be provided educational, rehabilitative, therapeutic, or other services.16 In
exercising these powers, the Court may make a combination of orders, to meet the person’s
specific needs and conform to the welfare and best interests requirement. In addition, the
Family Court, under s.10(1)(k), has the power to appoint a Welfare Guardian if the
requirements in s.12 are met.
Section 10(4) allows the Family Court, when making a personal order, to: “make such
orders and give such directions as may be necessary or expedient to give effect, or better effect,
to the personal order.” This power may therefore be used to supplement an order (or set of
orders) under s.10(1) in order to give it better effect.
The type of s.10 orders that seem most likely to be able to authorise detention, in this
context, are orders under ss.10(1)(d), concerning entering an institution; s.10(1)(e), concerning
living arrangements; s.10(1)(f), concerning medical treatment and advice; and s.10(1)(g),
concerning provision of therapeutic or other similar services. The text of these provisions
therefore needs close attention.
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A. Section 10(1)(d)
Section 10(1)(d) says that the Family Court may make: “(d) an order that the person
shall enter, attend at, or leave an institution specified in the order, not being a psychiatric
hospital or a licensed institution under the Mental Health Act ...” This section of the Act talks
about entering, leaving and attending at, an institution, but not explicitly being detained there,
or the use of force or coercion to achieve the objective. In Re H (Personal Orders) an
“institution” (which is not defined in the Act) was held to be an “organisation providing
residential care for people with special needs.”17
Section 10(1)(d) does not mention detention, and the terms actually used imply a certain
freedom to come and go. The Oxford English Dictionary (OED) says that to “attend at” means
to present oneself, for the purpose of taking part in the proceedings, at a meeting for business,
worship, instruction, entertainment. “Attending at” implies a transitory process, for example
attending at an educational institution. Section 10(1)(d) says the person “shall” enter, but does
not talk about restraining the person if they try to leave, or specify the period of time for which
they shall attend before being allowed to leave.
These terms are very far from a power to order detention. In re H, concerning the
meaning of an “institution”, the Court did not mention detention. It simply held that the order
could not be interpreted as authorising placement in a different institution unless a new order
was requested, naming another institution.

B. Section 10(1)(e)
Section 10(1)(e) is often used to authorise admission to residential care. It says the
Family Court may make: “(e) an order that the person be provided with living arrangements of
a kind specified in the order.” This section does not say if the person can be forced to accept
the living arrangements, or how they are to be forced to accept them. The provision of a living
arrangement is not the same as the imposition of a living arrangement without valid consent.
“Living arrangements” has a wide meaning which has been interpreted in NA v FA as
encompassing:18
“All aspects of the person’s environment including who cares for them, where they live from day
to day and who they have contact with. It is wide enough to encompass the Court making a
contact order”
17
18
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Here, the Family Court held that aspects of living arrangements could include the
people with whom the subject person has contact, but it did not explicitly say that the person
could be detained in the place where they lived from day to day.
The use of the word “provided” implies that the recipient has a choice of whether or
not to accept. The OED says that the verb “provide” means to supply (something) for use; to
make available; to yield; afford; to equip with necessary resources. None of these definitions
contain any suggestion of coercion.
These provisions do not say with sufficient clarity that the person can be detained. In
practice, s.10(1)(e) orders are regarded as authorising detention, and their effect can be broader
than an order made under s.10(1)(d), since they can be used to authorise a particular type of
living arrangement, such as residing in secure dementia care, without specifying a place or
particular institution. This allows the person to move between different units offering a certain
kind of care, for instance level 6 dementia care (the most secure).19
Some s.10 personal orders involve the imposition of medical treatment and are
interpreted as allowing coercion, but detention is not medical treatment, although it may
become conflated with it, for example: the order may permit sedation or anaesthesia which
would certainly facilitate detention.

C. Sections 10(1)(f) and (g).
Section 10(1)(f) allows the Family Court to make: “an order that the person is provided
with medical advice or treatment of a kind specified in the order”, while s.10(1)(g) refers to the
provision of rehabilitative, therapeutic, or other services, but neither explicitly says that the
person is compelled to accept them, or can be forced to accept them, or can be detained while
being forced to undergo them. They have, however, been used to authorise medical treatment
without consent.
In CD v JMT20 an oncologist sought and obtained an interim personal order for
radiotherapy for a woman suffering from mental illness who believed that God would cure her
genital cancer. The treatment would have given a five-year survival of 60-70% but would not
be curative. She was likely to die within a year if she had no treatment. The woman had
consented to the radiotherapy, but her treating clinician feared she would withdraw her consent
part way through the treatment.
19
20

Re H (Personal Orders) [2010] NZFLR 212 at [45]-[47].
CD v JMT (interim personal order) [2013] NZFLR 817.

138

The Family Court issued orders allowing reasonable force including the use of sedation
and anaesthesia to be used, on the grounds that: “There can be no question that the jurisdiction
exists to use force to compel treatment where a failure to do so may compromise a person’s
life.”21
The case contained no discussion on the level of disability, or the compromise of the
quality of life she would experience as a result of her treatment for a widespread vulvar cancer.
This would include radiation damage to the genital skin, bladder and anus; urinary and faecal
incontinence; and risk of metastasis to sites within and outside the pelvis.
The use of sedation and anaesthesia would result in episodes of short-term detention
while the treatment was administered, but there is no acknowledgement of the need for her
detention in the orders. This case should be distinguished from cases like Loli which explicitly
purport to authorise longer term detention in residential care, in that case, for a man whose
decision making abilities were compromised by long term excessive alcohol use22 (see later).
It appears to be a confirmation that the right to refuse medical treatment contained in s.11 of
the NZBORA exists only for those who have the requisite mental capacity, rather than authority
for the assertion that the PPPR Act authorises detention.
In practice, the orders are often couched in terms of the provision of treatment which
the person’s carers consider appropriate in the circumstances. Medical advice, treatment and
services are not, however, detention, and the dangers of conflating medical treatment with
detention is discussed in an earlier chapter. It is more appropriate to view detention as necessary
to facilitate the delivery of a service, or treatment, rather than as a service or treatment in itself.
When the various options under s.10 are considered together with some of the other
provisions of the PPPR Act, it might be suggested that some s.10 personal orders might have
been intended to authorise detention because those other provisions, discussed in detail in an
earlier chapter, provide the necessary procedural protections against arbitrary detention. These
include the right to representation;23 to appear in court and be heard;24 the right to challenge
and appeal the order25 and to review of the order,26 The order expires after a maximum of 12
months: it has a finite period.27
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Such apparent procedural propriety may suggest that detention was contemplated by
Parliament, when other principles of the Act are met, and would otherwise promote and protect
the rights of the person and constitute the least restrictive intervention, for a person who lacks
the necessary mental capacity to make their own decisions. Equally, the purpose of the Act to
promote and protect personal rights, conflicts with the interpretation that the Act permits
coercion in the absence of specific authority to use it. It is clear that Parliament did not
contemplate the issue of authorising the detention of older people in residential care when it
enacted the PPPR Act, and it has fallen to the Family Court to make it work in practice.
Some Family Court judges seem to use a combination of different orders, for example,
for entry, residence, treatment and rehabilitation, together with additional “directions”, used as
a package to authorise the person’s detention, including detention by the Police, even if there
is no express authorisation for detention in the Act.
In 2002 the New Zealand Law Commission (NZLC) considered whether the PPPR Act
conferred coercive powers.28 In particular, they considered whether the PPPR Act authorised
coercion in relation to s.10(1)(e) concerning provision of living arrangements of the kind
specified (for example in a dementia unit); and under s.10(1)(f), concerning provision of
medical advice or treatment. The Commission concluded that the situation was unclear. They
said:29
“The 1988 statute dates from a period when the practice of enacting generalised statements of
rights had only recently come into vogue. The terms of s.10(1)(d), (e), (f) and (g) suggest that
while the statute’s framers must have known au fond, that in some cases there would be a need
for compulsion, they shrank, in a statute which from its long title is expressed in terms of rights,
from any adequately forthright acknowledgement of the existence of this need”

The Commission rejected the idea that the compulsion was implicit in the statute.30
“The power to make an order that “the person be provided with medical advice or treatment”
does not amount to an authority to compel submission to the treatment, and we doubt whether…
a power expressed in such general terms comes anywhere near furnishing clear authority for
physical restraint…”31
“We very much doubt whether, in the statute we are discussing, any of the statutory powers are
clear enough to justify physical restriction. Provision of living arrangements, for example, as
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provided by section 10(1)(e) falls a long way short of compelling their use, and the same is true
of the general powers conferred on welfare guardians by section 18(2).”32

The Commission took the view that the law in relation to authorising detention and
other coercive measures under s.10, was unclear, and recommended amending the PPPR Act.
In the meantime, they recommended that an order made under s.10 may direct that the person
be subject to physical restrictions if in the view of the Court such restrictions were necessary
to avoid the person endangering his or another’s health and safety.33
“A direction authorised by s.10(1) should be expressed with such particularity as the
circumstances permit and should record the purpose for which the direction is given, and
notwithstanding its terms may not be used to justify use of a greater degree of force or more
lengthy period of restraint than is necessary to achieve the purpose for which the direction is
given.”34

Whether even that course is lawful is doubtful when the right not to be arbitrarily
detained or deprived of liberty is reinforced by the powerful principle of legality, which was
stated in the English case of Simms in the following terms: 35
“Fundamental rights cannot be overridden by general or ambiguous words. This is because there
is too great a risk that the full implications of their unqualified meaning may have passed
unnoticed in the democratic process. In the absence of express language or necessary implication
to the contrary, the courts therefore presume that even the most general words were intended to
be subject to the basic rights of the individual.”

The principle was approved in 2020 by the New Zealand Supreme Court in Quentin
Woods in relation to a restrictive curfew and electronic monitoring under an extended
supervision order which amounted to a breach of s.22 of the NZBORA.36
There is no express language in the PPPR Act which authorises detention, as the words
“detention” and “deprivation of liberty” are never used, but is there a necessary implication?
A necessary implication has been said by the House of Lords to be one which:
“Necessarily follows from the express provisions of the statute construed in their context. It
distinguishes between what would have been sensible or reasonable for Parliament to have
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included, or what Parliament would, if it had thought about it, probably included and what is
clear that the express language of the statute must have included.”37

A pragmatic approach to the Act would suggest that regarding detention as a necessary
implication of the Act would make it workable, since it may well be sensible and reasonable to
include provisions authorising detention in this context; and that approach was favoured by
Inglis J, when making submissions to the NZLC on the matter. He said that s.10:38
“...is quite pointless unless it is read with the necessary implication that the patient is bound to
enter the institution and the institution is bound to receive and keep him or her there, if necessary,
by preventing him or her leaving.”

The institution in which the persons is to be detained should therefore be made a party
to the proceedings, Inglis J argued, because the institution would then be bound by the order.
In addition, in Re B (seclusion), which concerned the care of a woman with severe intellectual
disabilities who had outbursts of violent behaviour and had to be held in seclusion, Inglis J held
that an order for her seclusion, although not specifically authorised by the PPPR Act, was
required to ensure the patient’s own safety and welfare; and the safety of others:39
“Accordingly, I rule as a matter of law that in principle seclusion may be authorised in one way
or another under the 1988 [PPPR] Act in cases, as here, where it is needed from time to time to
ensure the patient’s own safety and welfare and the safety and welfare of others. There is power
to make a personal order for that in terms of s.10(1)(f) for example.”

He viewed seclusion, which is a form of restraint and may amount to detention, as a
form of medical treatment under s.10(1)(f).
It is doubtful that these conclusions are correct, since none of them “necessarily follows
from the express provisions of the statute construed in their context” (as the House of Lords
said in Simms).
Terms like: “provided with living arrangements” and “provided with services”, are
ambiguous and general, rather than specific and express (the kind needed to authorise
detention). Detention cannot, therefore, be viewed as a necessary implication of the powers
conferred by the Act, able to override the right not to be arbitrarily detained in s.22 of the
NZBORA.
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Statutes affecting liberty should be interpreted very narrowly and construed in favour
of liberty.40 The use of s.10 to authorise detention could at best be regarded as within a grey
area, and at worst, detention in this basis could well be regarded as unlawful and therefore
arbitrary.
The procedural protections surrounding the making of s.10 orders may simply be seen
as part of the Act’s purpose to promote and protect personal rights. No implication should be
drawn that they are there because detention is impliedly authorised.

D. Family Court Decisions Issuing Coercive Orders (Loli)
At this point, it may be helpful to discuss the case of Loli v MWY, as it illustrates the
way in which coercive orders, and accessory directions under s.10(4), are made in practice.41
It concerned the care of a man with brain damage due to excessive alcohol use. The following
orders were made under s.10:42
“Accordingly, the orders I make are as follows:
•

(1)

That Mr Y shall enter and reside at Anne Maree Gardens Rest Home or, if it is considered

necessary by a social worker or medical practitioner employed by Taikura Trust or Auckland
District Health Board experienced in needs assessment, such other appropriate dementia unit
including a dementia unit offering a more secure level of care.
•

(2)

That reasonable force may be used, including by the police, if necessary, to transport or

return Mr Y to a residential care facility identified in order (1).
•

(3)

That Mr Y be provided with appropriate medical advice, care and treatment for his

diabetes, pancreatitis, alcoholism or other conditions he has or may develop, as directed by a
medical practitioner.
•

(4)

That Mr Y shall not leave New Zealand without the permission of the Court.

•

(5)

Pursuant to s 10(4) I direct that the Public Trust may take such steps and make such

financial arrangements as are appropriate to facilitate the above orders.
•

(6)

The order shall remain in force for 12 months and there should be a medical review

obtained towards the end of that period.
•

(7) Where an application for review of the order is made before the expiration of 12 months
if it is not determined before that date, the order shall remain in force pending the determination
of the application.”
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In this instance, Adams J did not join the Anne Maree Gardens Rest Home as a party,
nor were the police joined as a party. The parties were: Mr MWY, the patient; and Ms Loli,
who was his social worker.

Section 10(2) of the Act specifically states that:
“No person (other than the person in respect of whom the application is made) shall be bound by
a personal order unless that person is a party to proceedings in which the order is made.”

It would follow that, in Loli, neither the police nor the Rest Home were bound by the
order under s.10 of the Act. It may therefore be viewed as a direction, rather than an order, but
the Rest Home presumably complied, and detained Mr MWY; and the police would
presumably comply if they were asked to bring him back to the Rest Home after he had
absconded, although they were not compelled to do so.
The role of the police in enforcing a s.10 personal order was briefly and peripherally
considered in the AN litigation where the subject person, an elderly woman with dementia was
ordered to reside in a dementia unit after the Family Court revoked the Enduring Power of
Attorney for personal care and welfare she had executed in favour of her husband.43 The orders
included allowing the rest home manager to seek the help of the police in transporting Mrs N
to the dementia unit. The woman’s husband then applied for a writ of habeas corpus on her
behalf.44 The Supreme Court, hearing an appeal, did not discuss the legality or otherwise of the
orders and held that there was nothing before it that challenged N’s confinement in the
dementia unit. The Court seemed to tacitly accept that the Family Court could make an order
allowing the unit staff to seek the help of the police.45 No argument was held on this matter in
the Supreme Court.
The order in Loli does not specify who, apart from the police could use reasonable
force, or what reasonable force might be. The police, accustomed to dealing with the ablebodied, may have very different views of the meaning of “reasonable force” to the staff at a
rest home, who are more accustomed to dealing with the physically frail. On the face of it, the
order in Loli seems designed to authorise the use of force on the part of the Rest Home staff,
but it is a direction, not an order, and is not binding on them.
The staff could argue that they have a common law duty of care to prevent the person
harming himself or others and this would require the use of reasonable force to prevent him
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leaving. The order in Loli does not, however, authorise reasonable force to prevent M leaving,
only to transport him to Anne Maree Gardens and to return him there if he left. This seems to
leave the staff in limbo: could they use reasonable force only once he was in the garden, or on
the street, but not in the dementia unit? Or should they wait until he had left the property and
then call the police? They might think that their duty of care required them to restrain him and
prevent him leaving because then he might come to less harm than he would in the street.
Inglis J, in his submissions to the NZLC, suggested joining the residential care facility
as a party to the action, presumably to avoid this situation.46 This does not, however render the
order in conformity with the principle of legality, since no explicit power to authorise detention
exists in the Act.
The NZLC recommended that the Act be amended in order to make coercive powers
explicit, then subject persons they would enjoy the protections provided in the statute, which
include the least restrictive intervention, the obligation to encourage the individual to develop
their capacity to the greatest extent possible, and the mandatory requirement of representation
in s.65.47
“A direction authorised by s.10(1) should be expressed with such particularity as the
circumstances permit and should record the purpose for which the direction is given, and
notwithstanding its terms may not be used to justify use of a greater degree of force or more lengthy
period of restraint than is necessary to achieve the purpose for which the direction is given.”

It is my conclusion that, while s.10 orders purporting to authorise detention conform to
the requirements of procedural propriety, they do not conform to the principle of legality, and
therefore are not empowered by the Act to authorise detention.
Section 10 orders are the least-used form of authorisation under the PPPR Act, possibly
because they need to be reviewed and if necessary, renewed every 12 months. The appointment
of a substitute decision maker in the form of a Welfare Guardian empowered to consent to
detention is more usual approach, and I turn to provisions concerning Welfare Guardians next.
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III. The Powers of Welfare Guardians
This section discusses the appointment of Welfare Guardians and the scope of their
powers, in relation to detention in dementia units in the community; and also considers whether
Welfare Guardians can personally detain a subject person in a private home.
Welfare Guardians are appointed by the Family Court under s.12 of the PPPR Act. They
are empowered to make a variety of decisions concerning personal care and welfare on behalf
of the subject person. This may be phrased as a general power to consent to all personal care
and welfare decisions, or as more specific powers to decide on medical treatment and residence.
As to the scope of the powers that the Court may confer, s.12(1) says:
“...the court may make an order appointing a welfare guardian for the person in respect of whom
the application is made in relation to such aspect or aspects of the personal care and welfare of
that person as the court specifies in the order.”

Section 18(2) of the Act then says that (subject to some specific exclusions):
“...a welfare guardian shall have all such powers as may be reasonably required to enable the
welfare guardian to make and implement decisions for the person for whom the welfare guardian
is acting in respect of each aspect specified by the court in the order by which the appointment
of the welfare guardian is made.”

Thus, the Court specifies certain “aspects of the personal care and welfare” of the
person concerning which the Welfare Guardian is appointed, and the Guardian is then granted
“all such powers as may be reasonably required to enable” them “to make and implement
decisions for the person” in relation to these aspects. The question, then is whether orders of
this kind can empower the Welfare Guardian to consent to the detention of the person for whom
they act. Since Welfare Guardians are substitute decision makers, the Court must be satisfied
that the person for whom they will act wholly lacks the capacity to make, or to communicate,
important decisions relating to their personal care and welfare; that this intervention is the only
satisfactory one to ensure that appropriate decisions are made; and that there is no other lessrestrictive intervention. Only then can a Welfare Guardian be appointed.48
The crucial difference between a s.10 personal order and a s.12 order for Welfare
Guardianship, then, is that under s.10 the Family Court makes the order for residence, while a
s.12 order appoints someone else to make important welfare decisions, who is a private person.
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In terms of authorising detention: a s.10 order has direct effect from the Family Court; while a
s.12 order has indirect effect, as the Court has not directly authorised detention, but empowers
another person to decide on, and consent to it.
The Family Court has duties in relation to the selection of the Welfare Guardian under
s.12(5): the person must be suitable; be one who will act in the best interests of the person for
whom they are appointed; have no conflict of interests with the person; and consents to their
appointment. The appointment initially lasts for a maximum of 3 years,49 and must be renewed
thereafter. The subsequent period may be for up to 5 years upon review.50
Welfare Guardians are often friends or relatives of the subject person, but other people,
such as social workers or other professional volunteers may be appointed. In Dunedin, the
Otago Welfare Guardianship Trust trains, supports and maintains a list of volunteer Welfare
Guardians who can be appointed by the Family Court if there is no other suitable person
available.
Although a Welfare Guardian may be granted wide powers under s.12 of the Act, there
are statutory limits on those powers, and certain duties are imposed: s.18 of the PPPR Act sets
out the powers and duties of Welfare Guardians. There are some things they cannot give
consent to: contracting or dissolving a marriage or civil union; making decisions concerning
the adoption of that person’s child; refusing lifesaving medical treatment; consent to
psychosurgery or electroconvulsive therapy; or consent to some kinds of medical research.51
Section 18 does not say that a Welfare Guardian cannot consent to detention, but neither is any
explicit power to consent to detention conferred.
The Welfare Guardian must, when exercising their powers, promote and protect the
welfare and best interests of the subject person; and encourage the person to develop and
exercise their capacity to make and communicate welfare decisions.52 The Welfare Guardian
should consult with the person, so far as is practicable;53 and with other people who are
interested in the person’s welfare,54 such as other family members; with groups, such as the
Alzheimer’s Society who may be able to advise them, and who provide services for the welfare
of the person;55 and with the person’s property manager, if he or she has one.56
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A. Detention in dementia units by decision of a Welfare Guardian
Under the Act, the Welfare Guardian’s decision and actions for the person whom they
represent are deemed to have the same legal effect as if they were made by the person, if that
person had full capacity. The Welfare Guardian’s decision may then be accepted by people
such as managers of dementia units without consulting the subject person (since the person is
deemed wholly unable to make decisions the relevant decisions):
Section 19 of the Act says:
19 Effect of welfare guardian’s decisions, etc
“(1) Every decision made by a welfare guardian in the exercise of the powers conferred by or
under this Part, and everything done by a welfare guardian in implementation of any such decision,
shall have the same effect as it would have had if it had been made or done by the person for whom the
welfare guardian is acting and that person had had full capacity to make or do it.
(2) No person dealing with a welfare guardian in respect of any matter within the powers of the
welfare guardian shall be concerned to inquire as to the concurrence or otherwise of the person
for whom the welfare guardian is acting or of any other person, or be affected by notice that any
such person has not concurred.”

This, of course, only applies to decisions made by the Welfare Guardian “in the exercise
of the powers conferred” on them by the Court. Many s.12 orders simply give a blanket power
to the Welfare Guardian to make all personal care and welfare decisions, and to give the
necessary consents, on behalf of the person for whom they act. Sometimes orders specifically
include a power to consent to the use of such force as is reasonably necessary to return the
person to a locked unit; to provide them with medical treatment; to prevent them leaving the
institution; and to control the person’s movements within it.57
In such circumstances, detention then appears to take place with the valid, substitute
consent of a person empowered to give it. It is as if the person had consented to being detained,
which makes the detention lawful (when a person can consent to their own detention).
The decision-making powers conferred on the Welfare Guardian may not necessarily
be used immediately to detain the person in residential care, but many applications for the
appointment of a Welfare Guardian under s.12, are a prelude to admission to secure dementia
units, with the Guardian’s consent.
When (and if) the Welfare Guardian consents to admission to a dementia unit, and to
the delivery of services by the staff (when this is viewed as in the best interests of the subject
57
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person), that consent effectively sidesteps the issue of whether, under s.12 or s.18 the Welfare
Guardian can confer a power to detain upon others. The consent by the Welfare Guardian seems
to make it lawful for the staff to perform actions such as detention, which might otherwise
amount to false imprisonment and assault.
The courts have considered the use of the PPPR Act preferable to the use of the
MH(CAT)Act for the detention of those with dementia in order to provide them with basic
care: In Canterbury District Health Board v MH, a woman with advanced dementia was
admitted to hospital under the MH(CAT) Act for assessment over the objections of her
husband, who claimed to hold an Enduring Power of Attorney. He was unable to care for her
and there were allegations that he was hitting her. Her responsible clinician sought an order for
compulsory inpatient treatment, in order to physically care for her. The Family Court held
that:58
“Compelling Mrs H to remain in hospital in order to provide her with physical care that is not
ancillary to some other treatment for her mental disorder cannot be demonstrably justified in a
free and democratic society.”
“If it is considered necessary for her to have dementia level care that cannot be adequately
provided for her at home, then recourse should be had to the Protection of Personal and Property
Rights Act, which is a completely different statutory regime for managing this complex issue.”59

The DHB then had to find an independent person to be a Welfare Guardian who could
consent to her detention in secure dementia care. The Family Court seems to have accepted
that a Welfare Guardian would be able to consent to her detention in a dementia unit, and that
she could be compelled to stay there as a result.
Although Welfare Guardianship establishes a relationship between the subject person
and the Guardian, it also establishes a relationship between the staff of dementia units and the
Welfare Guardian which, in a sense, takes precedence over their relationship with the subject
person, since they do not have to consult with that person, and are unaffected by the protests
and possibly, the resistance of the person. The duty to consult with the subject person rests with
the Welfare Guardian, not with the care staff.
In total, therefore, this regime seems to render lawful a person’s detention via the
substitute consent of an appropriately- empowered Welfare Guardian.
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B. Detention in a Private Home
The issue of whether a Welfare Guardian could personally detain the person they are
appointed for, in their own home, is a different one to the Welfare Guardian deciding on, and
consenting to, detention in a dementia unit run by professionals accustomed to dealing with
people with severe dementia, and subject to contractual and common law obligations toward
that person.
If the Guardian personally detains the person, restricting the fundamental right to
liberty, I suggest there should be some specific empowering order permitting this.
The matter was briefly discussed in E v E in the High Court in Wellington. Mr JE was
a young man with Down’s syndrome whose mother was his Welfare Guardian. He alleged that
he was being unlawfully detained in his parents’ house and wished to leave there and live with
his girlfriend. The Court did not agree that he was being detained, but made some comments
on the Welfare Guardianship and detention issues:60
“The applicant accepts that the Court can empower a welfare guardian to make decisions about
residence; that being so, the order must cover that.”61
“In my view there is no doubt that Mrs E can make decisions about where J lives.”62
“It is common ground that the Act does not give coercive detention powers...I received no
submissions that this would extend to compelling J to live at home by locking doors etc. In the
absence of argument, I proceed on this agreed basis. I note in its report...the Law Commission
‘very much doubted’ the Act’s provisions were clear enough to justify physical restriction. It was
noted in the report that nevertheless some Family Court orders had specifically authorised
coercion. In the absence of such an order (and without at all considering whether it would anyway
be legitimate) I accept the common stance taken by the parties”63

It would thus seem that the PPPR Act does not confer the power to detain the subject
person upon the Welfare Guardian personally, but that the s.12 order can confer the power for
the Welfare Guardian to decide where the person should live. It would be good practice for the
order to state that it confers such a power, if that is intended, and to state the parameters of the
power, including whether coercion, detention, and the use of reasonable force are permitted (as
some orders do).
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Being able to decide on residence is some way from authorising Welfare Guardians to
personally detain the person in their own home by locking them in. Section 18(2) says that
Welfare Guardians shall have all such powers as may reasonably be required to enable them to
make and implement decisions for the subject person, but the issue of whether it is reasonable
to confer the power to detain on a private person without specifically mentioning it, is a difficult
one. In the absence of an express power to detain the person at home included in the s.12 order,
it would appear that this level of coercion is not authorised, unless specifically stated otherwise.
This would conform to the principle of legality. It does not rule out the possibility that some
s.12 orders could authorise detention at home. The High Court in E v E evaded making a ruling
on the matter.
It seems, however, that consent to detention by the staff of a dementia unit can be given
by a Welfare Guardian. Although this is not specifically mentioned in s.12, the ability to stop
a person leaving, returning them if they do leave, and controlling their movements within the
unit, essentially amount to detention, and such matters may sometimes be mentioned in the
order. Thus, Welfare Guardians seem to be in the unusual position of being unable to personally
detain the subject person without a specific order from the Family Court, but are able to consent
to the person’s admission to a secure unit to be detained there by the unit staff.
Section 12 orders to authorise detention in dementia units are used relatively
infrequently. The consent of an Enduring Attorney for personal care and welfare, appointed
under s.98 of the Act, is the form of authorisation used most frequently. I now turn to the scope
of that form of authority.

IV. Detention with the Consent of an Enduring Attorney
The main question in relation to EPOAs for personal care and welfare, is whether an Enduring
Attorney can make a decision to admit a person to secure care, and consent to their detention
there. It is widely assumed that they can do so, and, in practice, the consent of an Enduring
Attorney is the main form of authorisation for detention in dementia units under the PPPR Act.
An Enduring Attorney is chosen and appointed by the person while they still have the
capacity to make the appointment, and the power becomes active when the person loses
capacity.64 There is no formal oversight by a court, tribunal, or other government agency of the
process of selection of the attorney, or of the activation of the power by means of a medical

64

PPPR Act 1998, s.98.

151

certificate, or of the decisions and actions of the Enduring Attorney (unless someone else
triggers the application to the Family Court).
The Act does not specify which powers of decision making concerning the person’s
care and welfare can be conferred on an Enduring Attorney, only that the scope of the powers
can be no greater than a Welfare Guardian’s.65 The person may donate a general power which
covers all manner of decisions, or only authorise particular decisions, such as medical care or
residence. The range of powers donated is the choice of the donor, although most people donate
a very broad power in order to cover all eventualities. Like a Welfare Guardian, the Enduring
Attorney must promote and protect the welfare and best interests of the person, and the same
range of powers can be conferred. Like a Welfare Guardian, the Enduring Attorney seems able
to give consent to a range of personal care and welfare matters on behalf of the donor. The
Enduring Attorney’s decisions are deemed to have the same effect as if they were made by the
persons when they had capacity (subject to certain exclusions). Section 98(5) of the Act
provides:
“Any action taken by the attorney in relation to the donor’s personal care and welfare shall have
the same effect as it would have had if it had been taken by the donor and the donor had full
capacity to take it.”

There is no time limit on the powers of the attorney, once activated, and very little
oversight of their decisions. An Enduring Power of Attorney may be revoked by the Family
Court because of a failure to act in the person’s best interests,66 but this is a rare occurrence as
someone else must apply to the court on the person’s behalf.67 The donor may specify that that
the attorney give certain information about their decisions to a named person,68 but few do.
The Attorney presumably cannot personally detain the subject person, without specific
authority to do so, but there is no caselaw on this matter. There may well be Attorneys who are
family members of dementia patients who detain them in their own homes, arguing that it is in
the person’s best interests to be detained: the numbers of people doing this is unknown. The
number of Enduring Attorneys who do this without express authority from the donor is also
unknown.
If an Enduring Attorney’s powers are no greater (but no less than) a Welfare
Guardian’s, it would appear that they have lawful authority to decide where the person should
live, either under a general power to make “all” personal care and welfare decisions, or, if
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donated, under a specific power to decide on residence. An Enduring Attorney could then give
consent to detention in dementia care, and this consent would legitimise the actions of the staff
in detaining and treating the person.
Regarding an Enduring Attorney’s appointment, the procedural protections against
arbitrariness that apply to court orders under ss.10 and 12, such as the need for a court hearing
for the order to be made, with automatic access to legal representation contained elsewhere in
the PPPR Act, do not apply.
The PPPR Act imposes the same restrictions on the scope of the actions that an
Enduring Attorney can perform, as it does on the actions of a Welfare Guardian. The ability to
consent to detention is not explicitly mentioned in the Act, neither is it forbidden. The
document granting the EPOA is unlikely to contain such a restriction or permission either. The
absence of an express power to consent to detention, combined with the procedural impropriety
associated with an EPOA, should mean that such a document is construed in favour of liberty
for the donor, but in reality, the opposite is true. Not only is there no requirement for detention
to be expressly authorised in the PPPR Act itself, but there is usually no clause in the grant of
the EPOA expressly authorising detention decisions to made: it is an option, but seldom
exercised.
The EPOA is interpreted in much the same way as a contract between two persons with
full capacity, where there tends to be very little interference in the nature of the terms, so long
as both parties are able to consent to it. It is treated as a private matter between the parties. In
the absence of specific reference to detention, the power to consent to detention seems to be
treated as an implied term of the contract.
In summary then, an EPOA conferring general powers to make decisions, can be used
to authorise detention in dementia care, even though its language may contain no express
authority to do so. The authorisation generally seems to come from broad powers conferred on
the Enduring Attorney to give consent regarding matters of personal care and welfare that the
donor could consent to themselves if they had capacity (which includes consenting to their own
detention). This is despite the fact that there is no necessary implication in the language of the
Act itself that an EPOA can authorise detention, or that if detention is contemplated then it can
only be authorised by an express clause in the document granting the EPOA. Despite this
apparent lack of conformity to the principle of legality, and the lack of protection these
arrangements offer to adults lacking mental capacity, the consent of an Enduring Attorney
remains, in practice, the commonest form of authority relied upon when detaining incapacitated
adults in dementia care.
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V. Summary
In addition to the lack of procedural propriety considered in chapter six, the provisions
of the PPPR Act do not clearly confer powers to order long term detention in residential
dementia care upon the Family Court, or upon Welfare Guardians or Enduring Attorneys.
In practice, a court order regarding residence under s.10(1)(e) is treated as authorising
detention at the residence by the Family Court despite the lack of specific reference to it in the
PPPR Act. Similarly, the power to order the imposition of medical treatment for those unable
to consent seems to be used to authorise detention for treatment purposes under s.10 of the Act.
This conflates the two concepts of detention and medical treatment which are, in law, entirely
separate issues. These practices appear to violate the principle of legality, because the Act does
not expressly authorise detention under any of its provisions.
The use of the PPPR Act to authorise detention conflicts with its purpose to promote
and protect the rights of those who cannot make their own decisions. The PPPR Act was never
envisaged as authorising detention in dementia care as we understand it today, and amendment
of the Act, or the introduction of new legislation, is required if it is to be clearly authorised.
The group of people affected, those who lack the ability to make their own decisions
and who may be physically frail, are among the most vulnerable people in New Zealand. The
lack of specific provision regarding detention in the PPPR Act signals a lack of concern for
their rights which may communicate itself to those who detain them, possibly leading to neglect
and abuse. The need for secure care does not extinguish the right not to be arbitrarily detained,
it makes it more important to protect this right and the other rights that vulnerable people should
enjoy.
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Chapter 10: Lawful Authority and the Common Law: The Doctrine of
Necessity

I. Introduction
The previous chapter examined whether the PPPR Act actually provides lawful
authority for the detention of dementia patients in community residential care and concluded
that it probably does not. In this chapter I turn to the common law doctrine of necessity and ask
if it may be relied upon to detain a person in the absence of authority under statute, perhaps
even if there is no explicit reference to staff in dementia care relying on it in the clinical notes.
The effect of permitting reliance on the doctrine of necessity in this context, would be
the person could be confined to a locked unit for the rest of their life, as a result of a decision
made by clinicians that it was in their best interests. There would be no automatic right to
challenge or review the detention, and no set procedure for initiating it. Even indefinite
detention might be permitted, via a decision made in this manner, by a person who is not
immediately answerable to a court or tribunal. Proceedings in the tort of false imprisonment
might, in principle, be initiated to challenge the lawfulness of the detention, or a writ of habeas
corpus sought. But these remedies are not readily available to a person who lacks the mental
capacity to assert their right not to be unlawfully detained, and probably lacks the capacity to
instruct counsel.
The common law doctrine of necessity is sometimes used to justify both medical
treatment and detention in the absence of valid consent, in emergency and non-emergency
situations, and in both the short- and long term. It operates as a justification for treatment or
detention and provides a shield against criminal or civil liability for clinicians and others
performing the detention and supplying the treatment.
The criteria for authorising detention under the doctrine of necessity in this context
would be: that the person lacks the mental capacity to give valid consent to their detention (or
their placement in secure care); that an emergency or urgent situation exists, and there is no
one else available who is lawfully able to give consent on their behalf; and that detention is
necessary in the best interests of the person or for the protection of others.1
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The main question to be considered in this chapter is whether the common law doctrine
of necessity can lawfully be relied upon for this purpose when there are statutory processes,
such as the appointment of a Welfare Guardian, available to authorise detention, which provide
greater protection for the rights of the person involved.
I have already argued that the use of the doctrine of necessity lacks procedural
propriety, in violation of s.22 of the NZBORA, due to the absence of adequate procedural
protections for the person detained. In this chapter I will argue that the common law doctrine
of necessity can only justify detention in the most urgent circumstances, where there is no
imminent prospect of invoking a statutory process. It should be superseded by a statutory
process as soon as the opportunity exists.
In England, the common law doctrine of necessity can no longer justify or authorise the
detention of incapacitated adults and has been fully superseded by statutory provisions.

II. The Common Law Doctrine of Necessity
The application of the common law doctrine of necessity allows people who lack the
ability to consent to various interventions, such as medical treatment, personal care, and
detention, to receive them lawfully despite their inability to consent. Those administering the
treatment or effecting the detention would be shielded from the criminal and civil liability to
which they would otherwise be exposed when treating or detaining a person without valid
consent.
In recent decades those suffering from a serious illness, disability, or injury which
rendered them unconscious, or otherwise unable to consent to medical treatment, have been
able to receive it without consent on the legal basis of necessity. This situation was discussed
in England in Re F (Mental Patient: Sterilisation)2 which concerned a tubal ligation for a 36year-old woman who was severely intellectually disabled and unable to consent to the
procedure. The House of Lords acknowledged that in an emergency, if the patient was unable
to consent, treatment considered necessary to save life or preserve health, could be lawfully
administered. The purpose was to protect the person’s right to receive necessary treatment:
“The common law rights of mentally incompetent patients to have medical treatment exist even
if they are by definition incapable of making a choice whether to have it.”3

2
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It was considered to be in the public interest that emergency treatment could be
administered to people unable to consent. Re F, however, extended the doctrine of necessity to
encompass any medical treatment, whether or not an emergency was involved:4
“The application of the principle which I have described means that the lawfulness of a doctor
operating on, or giving other treatment to, an adult patient disabled from giving consent, will
depend not on any approval or sanction of a court, but on the question whether the operation or
other treatment is in the best interests of the patient concerned.”

This statement suggests that the key considerations are the inability of the person to
give consent and the need for treatment to proceed in the person’s best interests. Using this
approach, it is usually clinicians, not the courts, who are the arbiters of the person’s best
interests. It gives considerable power to a physician who is already prescribing and delivering
the treatment and is able to decide if the person should receive it. It reflects an especially rosy
view of the doctrine of necessity and of the standard of knowledge and good intentions of
doctors.
This approach does not provide any specific process for independent review of the
decision, or the need to seek independent advice. There is no equivalent, for instance, of the
need to obtain two independent medical certificates before compulsory assessment under the
MH(CAT) Act. Admittedly, in some circumstances, such review would be impossible because
of the seriousness of the person’s illness or injury, the need to act urgently, and the lack of
immediately available independent expertise.
Re F specifically alluded to the care of people with disabilities, such as those who had
suffered strokes, who required long term care for their day-to-day needs. Where they acted
under the doctrine of necessity, the people providing care would “commit no wrong” when
touching the disabled person and would be protected against liability in the tort of battery.5
This extends the reach of the doctrine of necessity to cover not only non-emergency medical
treatment, but also to day-to-day care which might not be regarded as medical treatment at all.
The reason for this might have been that in the UK at the time there was no legislation similar
to the PPPR Act of New Zealand which might address such matters. In 2005 the enactment of
the Mental Capacity Act (UK) subsequently addressed some of these issues.
Detention of mentally incapacitated persons, relying on the doctrine of necessity also
has a long history, and the English common law has justified emergency interventions on this
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basis for centuries, including the detention of those who were a danger to themselves or others.
Rex v Coate, a case from 1772, involved the detention of a Mrs Ewbank who was said to be
mentally ill and detained “unjustly, without a warrant” in a private home for those “disordered
in their minds”.6 Mr Coate, the keeper of the private home successfully “excused himself by
plea of necessity where they acted for the best”.
In 1862, in Scott v Wakem, it was held that at common law “a medical man may justify
such measures as are reasonably necessary either to cure him or restrain him from doing a
mischief for as long as the fit lasts or is likely to return.”7
Not only medical practitioners could restrain a person who was a danger to themself or
others. In Symm v Frazer it was held that if “an insane person is dangerous to others; it is agreed
on all hands that any person may arrest him or place him under restraint.”8
This line of cases permitted the detention of people who were mentally disordered, if it
was in their best interests to do so, and if they were dangerous to themselves or others, for as
long as necessary. This principle was extended to the detention of those who were compliant
but not protesting in the Bournewood case:9
In Bournewood, Mr L who suffered from autism and intellectual impairment and who
lived with foster carers in the community, became agitated one day while at his day centre, and
was sedated and transported to the Bournewood Hospital. Once there, the staff would not
permit his release to his foster carers. They did not invoke the mental health legislation of the
day to detain him because he was compliant and did not try to escape, although he did not have
the capacity to consent to his residence at the hospital.
The key issue was whether L was detained at all following his placement in an unlocked
hospital ward, and if so, whether it was lawfully justified. The matter was one of false
imprisonment, not medical treatment. The Bournewood NHS trust claimed that since L was
compliant and did not try to leave, he was not detained. If he was detained, the doctrine of
necessity operated, as it was in his best interests to keep him on the ward. The Court of Appeal
disagreed and held that he had been detained: compliance was not the same as valid consent.10
The House of Lords, by a majority,11 overturned the decision of the Court of Appeal
that had held that L was detained. The Lords held that as he was not locked in, and did not try
6
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to leave, he was not detained. Any episodes of restraint were justified by the doctrine of
necessity. The minority view12 was that L was detained, but that the doctrine of necessity
justified it, and protected the NHS Trust from liability in the tort of false imprisonment.
Lord Steyn expressed concerns that the legal proceedings then available in England to
challenge any such detention, which were proceedings in tort; judicial review; or a writ of
habeas corpus, provided insufficient protection for the rights of incapacitated adults in this
position.
In effect, the Courts continued to view the doctrine of necessity as an essentially benign
power, even when used to justify the detention of incapacitated adults. Subsequently, in 2001,
In the Matter of F (adult patient) the Court of Appeal held that a young woman who lacked the
capacity to make her own decisions could be placed in a home for the intellectually disabled,
despite the objections of her mother. The Local Authority could keep her there as it was in her
best interests:13
“T is so unable to judge what is in her own best interests that no humane society could leave her
adrift and at risk simply because she has reached the age of eighteen... The court may sanction
not only provision of local authority accommodation... but the use of such moral and physical
restrictions as may be needed to keep T there and out of harm’s way.”14

The common law doctrine of necessity was held sufficient to justify the court making
a declaration that this was lawful using the inherent jurisdiction of the superior courts. It was
held that it was not right to set greater limits on the doctrine of the necessity, since it was
thought to benefit incapacitated adults. The Court rejected the notion that the doctrine of
necessity could only apply to medical and similar emergencies. Moreover, the Court considered
that the doctrine of necessity was a procedure prescribed by law within the meaning of art. 5
of the ECHR:15
“By paragraph (e) of Article 5, a specific exception is made to permit the state to restrict the
personal freedom of persons of unsound mind- a class, which, within limits, it is for each member
state to define... The power is itself, however, subject to at least two major constraints: it must be
a procedure prescribed by law, and any such law must in turn accord the respect due under Article
8...”
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The use of the doctrine of necessity to justify detention in these circumstances was then
curtailed in the UK following the decision of the European Court of Human Rights in HL v
United Kingdom, a continuation, though now under European human rights law, of the
proceedings in the Bournewood case.16 Here, the ECtHR held that the doctrine of necessity did
not provide sufficient protection for HL’s rights, and that he had been deprived of liberty within
the meaning of Article 5 of the Convention, because his movements were under the complete
and effective control of the hospital staff, and further, the absence of procedural protections
surrounding his detention constituted a breach of Article 5(4) which says:
“Everyone who is deprived of his liberty by arrest or detention shall be entitled to take
proceedings by which the lawfulness of his detention shall be decided speedily by a court and his
release ordered if his detention is not lawful.”

The availability of judicial review or a writ of habeas corpus were not sufficiently
effective to meet this requirement, in the case of a person in HL’s situation.
As a result of this judgment, the UK Parliament amended the Mental Capacity Act 2005
(UK) (MCA), which had been enacted to regulate this field of care, in order to provide a new
statutory basis for the detention of incapacitated adults in residential care: the Deprivation of
Liberty Safeguards (DoLS) introduced in 2007 expressly replaced the doctrine of necessity.
The position of incapacitated adults residing in foster homes, rather than in hospitals or
community residential care homes was considered by the Supreme Court in P v Chester West
and Cheshire County Council.17 It held that people could be deprived of their liberty even in
this setting, and that they should enjoy the protection of the DoLS regime provided by the MCA
2005, if their detention was to be lawful.
The position of those with very serious illnesses admitted to intensive care units (ICU)
was then considered in Ferreira. 18 This concerned a woman with Down’s syndrome and
pneumonia who was admitted to the ICU for ventilation and treatment under the common law
doctrine of necessity, with the agreement of her family, although there was no formal proxy
able to give consent on her behalf. Because of her illness, she was sedated and mechanically
ventilated, so was effectively unable to leave. The court held that she was not detained in this
situation, as anyone, regardless of their mental capacity, with her degree of physical illness
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would receive the same treatment on an ICU. It was the underlying clinical condition which
necessitated ICU admission, not her treatment by the staff, as such.19
The law in the UK has therefore now reached the position where the common law
doctrine of necessity can justify medical treatment in an emergency, but can no longer justify
detention, at least not for any significant period of time as part of ongoing residential care.

III. The Doctrine of Necessity in New Zealand
New Zealand is not subject to the ECHR, or the jurisdiction of the ECtHR, and the
doctrine of necessity in relation to the detention of patients with severe dementia has never
been completely replaced by statute here. The English common law doctrine of necessity may
still operate and may still justify the detention of those with severe dementia in community
residential care facilities, even though no formal process is associated with it.20
The Court of Appeal in New Zealand has appeared to endorse this position in Alexander
v Police. 21 There, the Court held that the transport of an injured man, by ambulance, to hospital
and while in police custody did not amount to arbitrary detention, both because the Wellington
Free Ambulance service was a private body not subject to the NZBORA; and that the
complainant had been transported in good faith by the staff because of his injuries, and they
were motivated by his best interests. This last proposition sounds like a restatement of the
doctrine of necessity, even though it is not explicitly mentioned in the judgment. There is an
underlying assumption that he was too badly injured to give valid consent to being taken to
hospital.
Many people are transported to hospital in ambulances without their consent, owing to
the seriousness of their injuries or illness (which would preclude valid consent). No consent is
usually sought, as they are deemed to need urgent treatment, which is in their best interests. No
specific legal doctrine is usually invoked but the doctrine of necessity would seem to permit
what may sometimes amount to short-term detention while being taken to hospital.
It would probably also justify the short-term detention of incapacitated persons in
emergency rooms, clinics or doctors’ offices while waiting for assessment and treatment of
illness and injuries.
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In New Zealand, the Policing Act 2008 allows a police officer to take into custody an
intoxicated person,22 while the Crimes Act allows the emergency detention of a person
threatening or attempting to commit suicide.23 The immediate detention of a mentally
disordered person is also authorised by the MH(CAT) Act, so some of the applications of the
doctrine of necessity have been codified in statute. The common law doctrine of necessity still
survives around the margins of these provisions.
The type of detention described is usually short term, for the immediate care and
protection of a person who is a danger to themselves or others. It is derived from the common
law and may permit one person who has responsibility for another to meet their duty of care,
In Amos, it was held that:24
“There is a duty on the person having custody of another to take all reasonable steps to avoid acts
or omissions which he could reasonably foresee would be likely to harm the person for whom he
is responsible.”

Providing a justification for emergency interventions is necessary to permit relevant
professionals to meet their duty of care. Those in charge of “vulnerable adults”, which is
defined in s.2 of the Crimes Act 1961 as those “unable, by reason of detention, age, sickness,
mental impairment or any other cause, to withdraw himself or herself from the care or charge
of another person”, have a duty of care towards them. This would include the carers and nursing
staff in dementia units. It is now codified in s.151 of the Crimes Act 1961. Those in charge of
vulnerable adults have a duty to “provide the necessaries” and to take “reasonable steps to
protect them from injury”.25 Failure to do so is an offence. Protecting a vulnerable adult from
injury and providing them with the necessaries, however, may often be accomplished by means
other than permanent detention which is not authorised by statute. Detention is not necessarily
the best solution to the perceived harm to the person or others. If it is, a statutory method, with
its ability to safeguard the rights of the person is to be preferred.
Many care staff will argue that they owe a duty of care to patients with dementia to
detain them in order to prevent them being harmed, and that the doctrine of necessity merely
extends this duty of care over a longer period, while the person is in a locked ward.
Concepts such as the duty of care and the doctrine of necessity combined, can probably
justify detention for minimal periods until treatment can be performed. Nevertheless, the
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common law would not usually permit a person’s carers to detain them indefinitely, even if
this was in their best interests, or in the best interests of others who might suffer harm from
their actions, when a statutory process that better protects their rights is available to authorise
it and there is reasonable opportunity to invoke it.
Those who are mentally ill, or who have committed crimes, cannot be detained without
a proper (statutory) procedure being followed. To permit those suffering from severe dementia
to be detained permanently in residential care under a common law justification would be
anomalous, especially as in New Zealand, s.22 of the NZBORA provides that no one should
be arbitrarily detained, and statutory procedures for detention of dementia patients are available
under the PPPR Act.
In England, detention in residential care can now only take place if it authorised by a
statute, rather than under a set of ill-defined common law rules. No lesser protection of human
rights should be available in New Zealand.
The doctrine of necessity may provide a fast, convenient and inexpensive means of
detaining people unable to consent to (and often unable to protest), their detention, since no
court is involved, no lawyers must be paid, and no external decision makers must be consulted.
It allows clinicians and carers to both decide on the person’s best interests, and impose
treatment and detention upon them, without any immediate process of judicial scrutiny.
There is no set procedure prescribed by law under the doctrine of necessity for
determining the person’s best interests, or for authorising detention, other than obtaining the
opinion of the treating clinician.
Short term detention, for example, transport to hospital in an ambulance, and detention
in an emergency room or clinic until the person can be assessed, may well be justifiable under
the doctrine if the aim of the detention is to prevent harm to the person and seek urgent medical
treatment for them. There are, however, statutory avenues available authorising the longer-term
detention of the mentally ill26 and the cognitively impaired27 in hospitals or community
residential care which should be activated to render such detention lawful. In my view,
continued detention under the doctrine of necessity should not therefore be viewed as lawful
when such avenues are available but have not been taken.
In New Zealand, Right 7(4) of the HDC Code is often described as the common law
doctrine of necessity in statutory form, and the next chapter examines this concept.
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Chapter 11: Lawful Authority and Right 7(4): Delegated Legislation

I. Introduction
The last chapter dealt with the common law doctrine of necessity in relation to the
detention of people with dementia in community residential care. In this chapter I turn to Right
7(4) of the HDC Code, which seems to place the common law doctrine of necessity on a
statutory basis, and is used, in practice, to justify or authorise the detention of incapacitated
adults who are unable to consent to their placement on locked units.
The HDC Code, which includes Right 7(4), is issued by the Health and Disability
Commissioner, under the authority of the Health and Disability Commissioner Act 1994 (HDC
Act). Section 20 of the Act empowers the Commissioner to draft the HDC Code and specifies
some of the matters it should contain. The Code mainly focusses on the rights of consumers of
health and disability services and the obligations of providers.
Right 7 is concerned with the right to give informed consent. The rules in Right 7(4)
establish an exception to the principle that everyone has the right to give informed consent and
apply to those who lack the capacity to consent, where there is no-one able to lawfully consent
on their behalf. In these circumstances, Right 7(4) authorises the provision of health and
disability services without the “consumer’s” consent. It says:
Right 7(4)
“Where a consumer is not competent to make an informed choice and give informed consent,
and no person entitled to consent on behalf of the consumer is available, the provider may provide
services where –
(a) it is in the best interests of the consumer; and
(b) reasonable steps have been taken to ascertain the views of the consumer; and
(c) either,(i) If the consumer’s views have been ascertained, and having regard to those views, the provider
believes, on reasonable grounds, that the provision of services is consistent with the informed
choice the consumer would make if he or she were competent; or
(ii) If the consumers views have not been ascertained, the provider takes into account the views
of other suitable persons who are interested in the welfare of the consumer and available to advise
the provider.
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This comes close to being a statutory restatement of the common law doctrine of
necessity in relation to healthcare.
Nothing in Right 7(4) explicitly authorises a person’s detention. It mentions ‘services’
being provided without consent. ‘Services’ are defined in s.2 of the HDC Act, and I will return
to this point later in the chapter.
Other parts of the HDC Code guarantee other rights. Rights 1, 3 and Right 4 are
particularly relevant:
Right 1
Right to be treated with respect
(1) Every consumer has the right to be treated with respect.
(2) Every consumer has the right to have his or her privacy respected.
(3) Every consumer has the right to be provided with services that take into account the
needs, values, and beliefs of different cultural, religious, social, and ethnic groups,
including the needs, values, and beliefs of Māori.
Right 3
Right to dignity and independence
Every consumer has the right to have services provided in a manner that respects the
dignity and independence of the individual.
Right 4
Right to services of an appropriate standard
(1) Every consumer has the right to have services provided with reasonable care and
skill.
(2) Every consumer has the right to have services provided that comply with legal,
professional, ethical, and other relevant standards.
(3) Every consumer has the right to have services provided in a manner consistent with
his or her needs.
(4) Every consumer has the right to have services provided in a manner that minimises
the potential harm to, and optimises the quality of life of, that consumer.
(5) Every consumer has the right to co-operation among providers to ensure quality and
continuity of services.
In the light of these rights, it can be argued that the purpose of the authority to proceed
with the delivery of health and disability services without consent, is to ensure that those
lacking the ability to give informed consent receive services of an appropriate standard, which
respect their dignity and independence, and which comply with the relevant ethical, legal and
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professional standards. Health and disability providers would not be able to conform to the
statutory and common law duty of care imposed on them if they were not able to provide
services to people unable to consent to them.
Even so, Right 7(4) does not mention detention. It specifies no independent process for
the swift review of a clinician’s decision to provide services on this basis, nor does it provide
for speedy access to a court or tribunal that would have the power to order the release of a
person who had been detained under Right 7(4).
When it is used to authorise detention, Right 7(4) provides a cheap, fast and convenient
means of moving dementia patients out of acute beds in hospital, or unsafe conditions in the
community, to dementia units.
If Right 7(4) authorises the detention of a person with dementia, the effect could be to
consign them to indefinite detention on a locked unit without any adequate procedural
safeguards, based on the decision of the treating clinician. The question, then, is whether
detention of this kind is authorised under the parent Act and under the HDC Code.
There are two parts to the question of authorisation:
1. Does the parent Act authorise the creation of a Code that permits detention? This
goes to the scope of s.20 of the Act: the provision that empowers the Commissioner to create
the Code. Is the empowering provision sufficiently broad to authorise the making of a Code
that permits detention?
2. If the Code is properly made, in that sense, can it be interpreted as granting the
authority to detain incapacitated persons in community residential care? Does the authority
conferred by Right 7(4) to provide ‘services’ without consent, permit detention, or is that
beyond the scope of ‘services’ as defined by s.2 of the Act?
I will argue that, on both counts, the scope of the authority falls short: the parent Act
does not empower the making of a Code that authorises detention; and that the terms of the
Code are insufficient to authorise detention, in particular, long term detention, in light of the
impact on the person’s fundamental rights.

II. The Empowering Provision for the Creation of the HDC Code in the Parent
Act
The purpose of the Health and Disability Commissioner Act 1994 (HDC Act) is to
“promote and protect the rights of consumers of health and disability services”. In order to
secure resolution of complaints relating to infringements of those rights, a Health and Disability
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Commissioner was appointed to investigate complaints, and to promulgate a Code of Health
and Disability Services Consumer’s Rights (the HDC Code). 1
The content the HDC Code is to have is described in s.20 of the Act:
s.20 Content of Code

(1) A Code of Health and Disability Services Consumers’ Rights prescribed by regulations
made under section 74(1) shall contain provisions relating to the following matters:
(a) the principle that, except where any enactment or any provision of the Code otherwise provides,
no health care procedure shall be carried out without informed consent:
(b) the duties and obligations of health care providers as they relate to the principle set out in
paragraph (a)...
(d) the duties of health care providers and disability services providers as they relate to the
measures (including the provision of interpreters) necessary to enable health consumers and
disability services consumers to communicate effectively with health care providers and disability
services providers:
(e) the establishment and maintenance, by health care providers and disability services providers, of
procedures for dealing with complaints against them by health consumers or disability services
consumers, or both, and access by health consumers and disability services consumers to such
procedures:
(f) the duties of health care providers and disability services providers to provide services of an
appropriate standard:
(g) the duties of health care providers and disability services providers to provide services in a
manner that respects the dignity and independence of the individual.
(2) Without limiting the generality of subsection (1), a Code of Health and Disability Services
Consumers’ Rights prescribed by regulations made under section 74(1) may provide for—
(a) any matter relating to the rights of disability services consumers that the Commissioner
considers is of particular importance to such consumers:
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(b) any matter incidental or ancillary to the rights of health consumers or disability services
consumers, or both.

A. The HDC Code: Delegated Legislation
The HDC Code constitutes delegated legislation. The parent Act empowers the
Governor-General of New Zealand, by order in council, to make regulations prescribing this
Code after the Commissioner has prepared a draft.2
There are particular legal principles relating to the scope and purpose of delegated
legislation, (which is usually designed to enable a rapid and flexible response to circumstances
not explicitly dealt with in the parent Act).3 Some matters, such as those which limit
fundamental rights are generally considered more appropriately located in primary legislation
(the parent Act) rather than in secondary, or delegated legislation such as the HDC Code.
Drafters of new legislation are required to bear this in mind.4
Generally, delegated legislation should not deal with matters affecting fundamental
human rights under statute or common law (such as the right not to be arbitrarily detained). 5
Where legislation does limit or override fundamental rights, it should be clear, and use
unambiguous statements to that effect.6 There is a presumption in favour of liberty, as there
should be if human rights are to be adequately protected.7

B. The Scope of the Empowering Provision
On the face of it, s.20 of the Act does not mention detention at all. What it does say,
firstly in s.20(1)(a) is that the Code should provide that “no health care procedure shall be
carried out without informed consent, except where another enactment (such as the MH(CAT)
Act), or another part of the Code, provides otherwise. This formulation, while focusing on the
right to give informed consent, suggests the Code could authorise healthcare procedures to be
performed without consent.
Then, s.20(2) empowers the HDC Code to provide for: “any matter relating to the rights
of disability services consumers that the Commissioner considers is of particular importance
2
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to such consumers”;8 and “any matter incidental and ancillary to the rights of health consumers
or disability services consumers, or both”.9
This provision is phrased very broadly, but can “any matter” encompass the
authorisation of detention without actually mentioning it? The focus of the Act and Code is
very much on the rights of consumers, not the restriction of those rights.
Section 20 also says that The Code is to include provisions relating to certain “duties”
of healthcare providers, including their duty to provide services of an “an appropriate
standard”10 and “in a manner that respects the dignity and independence of the individual.”11
Some of the terms used in s.20 are further defined in ss.2 and 3 of the Act.
Health services are very broadly defined in s.2 to include services to “promote” and
“protect health”; “prevent disease or ill-health”; “treatment”; “nursing”; “rehabilitative”; and
“diagnostic” services.
Disability services are similarly broad, being defined as including “services and
facilities provided to people with disabilities for their care and support”, or to “promote their
independence”; or are provided for “purposes related to, or incidental to the care and support
of people with disabilities”, or to “promote their independence”.
A healthcare procedure, mentioned in s.20(1) in relation to informed consent, is defined
in s.2 of the Act as: “Any health treatment, health examination, health teaching or health
research administered to or carried out on, or in respect of any person by a healthcare provider”.
Similarly, a healthcare provider is defined in s.3 of the Act is a person: “For the time
being in charge of providing healthcare services within the meaning of the Health and
Disability Services (Safety) Act 2001”. Healthcare providers would include the staff of a
residential care facility in the community, as well as nurses, doctors, therapists and others
employed or providing services there and performing treatment and examination.
The courts in New Zealand have taken an expansive view of the term “treatment”: In
Canterbury District Health Board v MH12 the Family Court considered the detention of a
woman with dementia in hospital under the MH(CAT) Act and approved some statements of
the English courts in relation to “treatment”:13
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“The object of medical treatment and care is to benefit the patient. It may do so by taking steps
to prevent the occurrence of illness, or if an illness does occur, by taking step to cure it. Where
an illness... cannot be cured, then efforts are directed towards preventing deterioration or
relieving pain and suffering.”
“Nursing and care concurrent with the core treatment, or as a necessary pre-requisite to such
treatment ought to prevent the patient from causing harm to himself or to alleviate the
consequences of the disorder are, in my view, all capable of being ancillary to a treatment
calculated to alleviate or prevent a deterioration of a psychopathic disorder.”14

MH does not, however, mention detention as a form of treatment. In MH it was noted
that there are some interventions which are not regarded as treatment for mental disorders under
the MH(CAT) Act. Detention without a therapeutic regime is one of them.15
The question is whether these provisions taken as a whole would permit the Code to
authorise a person’s detention without their consent, for the purposes of providing them with a
health or disability service, when nothing in s.20 specifically authorises it.
Since dementia is progressive and incurable, it cannot be treated in the conventional
sense, but care may still be provided. Detention may be seen as a pre-requisite of care, or
ancillary to care, necessary to prevent the person causing harm to themselves by self-neglect,
or causing harm to others.
In order to provide treatment or care which might include the administration of
medication, physiotherapy, occupational therapy, nursing care, and help with the activities of
daily living, the person might need to be detained in a dementia unit, and the care staff might
well argue that unless they were able to prevent the person leaving, and keep them in a
structured environment, it would be impossible to fulfil their duty of care to these very
vulnerable people, who would otherwise be unable to care for themselves.
Detention is not treatment, but it may still be viewed as necessary to promote or protect
the person’s health; to prevent illness brought on by failure to eat, drink, or take medication;
or as a form of “support” for a person with disabilities. It may be seen as being “provided for
purposes related to, or incidental to such care or support, or ancillary to” a person’s right to
receive services of an appropriate standard, which respects the dignity and independence of the
person. Some people with severe dementia may need to be confined to a specialist unit in order
to protect them and deliver services such as food, clothing and hygiene, all of which might be
argued to be contributing to their dignity.
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Detention might be seen as an activity which provides the necessary support to activities
taking place on a dementia unit, since those activities are the care of people with dementia who
cannot consent to the delivery of their care, or to their residence in such a place. The care is
provided in order to prevent them suffering harm due to their inability to feed and dress
themselves and perform other activities of daily living.
Detention may then be seen as a matter ancillary to the provision of care, even if it is
not actually mentioned in s.20 of the Act as a matter covered by the Code. For such reasons,
one might conclude that it is a matter that is within the purposes of s.20 to permit the Code to
authorise detention, or that this conclusion follows by necessary implication from the terms of
s.20 as a whole.

C. Necessary Implication
As already discussed in Chapter eight, the test for a necessary implication is a
demanding one, especially where fundamental rights are at stake. A necessary implication is
one which:
“Necessarily follows from the express provisions of the statute construed in their context. It
distinguishes between what would have been sensible or reasonable for Parliament to have
included, or what Parliament would, if it had thought about it, probably included and what is
clear that the express language of the statute must have included.”16

So, even though many people (including doctors and social workers) might think that
it would have been reasonable for Parliament to have permitted the Code to authorise the
detention of those with dementia, who are unable to give valid consent to their detention, the
real question is whether such authorisation clearly follows from the express language of the
statute. This sentiment, expressed in Simms, says:17
“Fundamental rights cannot be overridden by general or ambiguous words. This is because there
is too great a risk that the full implications of their unqualified meaning may have passed
unnoticed in the democratic process. In the absence of express language or necessary implication
to the contrary, the courts therefore presume that even the most general words were intended to
be subject to the basic rights of the individual.”

The New Zealand Supreme Court recently approved this, in relation to arbitrary
detention, in Quentin Woods.18 There is no necessary implication in s.20 permitting the HDC
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Code to authorise detention, since firstly there is no mention of a power to detain being
delegated to it by the Act, and secondly, the primary focus of the Code is on the promotion of
rights. If conferral of authority to limit a fundamental right, such as the authority to detain, had
been contemplated, this could (and should) have been expressly stated in the HDC Act. All that
was needed was for Parliament to expressly empower the making of a Code that gave the
authority to detain.
Parliament did not do so. There is therefore “too great a risk that the full implications”
of permitting people’s detention to be authorised in these circumstances, would have “passed
unnoticed in the democratic process”. We should not read, by necessary implication, such a
power into the Act, although it would appear that many people have done so and continue to
do so.
The proper conclusion is that the Act does not empower the Commissioner to make a
Code that authorises detention. Any provision in the HDC Code which purports to do so, would
be ultra vires the Act.
If that conclusion is incorrect, there is still a second question of whether detention in
dementia units is authorised, in any case, by the provisions of Right 7(4) of the Code.

III. Can the Code, Properly Interpreted, Authorise Detention?
Right 7(4) of the Code says:
“Where a consumer is not competent to make an informed choice and give informed consent,
and no person entitled to consent on behalf of the consumer is available, the provider may provide
services ...”

As discussed, a case could be made that detention is a necessary condition for the safe
delivery of a health or disability service provided to people with disabilities for their “care and
support”. The reference is to the provision of “services, not specifically to detention, and the
same principles of interpretation apply.
A service may be a health service or a disability service, or both; and includes health
care procedures. These terms have the meanings given to them in ss.2 and 3 of the parent Act,
as already discussed.
Dementia care is certainly a disability service, which includes the supply of goods,
services and facilities for the care and support of people suffering from dementia. The services
provided include residential care facilities of varying security, their staff and equipment. This
does not mean that the concept of detention is captured by the vague term “service” when the
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specific terms “detention” or “deprivation of liberty” could have been used in the Code in order
to make the matter clear.
Detention may be related to efforts to provide safe care, but this does not satisfy the
requirement that detention itself must be explicitly authorised, especially when Right 4 (which
says that services must comply with all relevant legal, ethical and professional standards)
contains no proper procedure to protect the right of the person not to be arbitrarily detained.
The central point of cases like Simms and Quentin Woods is precisely that vague terms
like “services” should not be read in manner which would permit interference fundamental
rights. For intrusions upon fundamental rights on such a scale to be authorised, more specific
terms must be employed which draw the attention of Parliament to what it might allow. Those
detaining people in residential care must be able to point to clear lawful authority for it,
otherwise it is unlawful.
Detention, then is not explicitly a disability service, or a health service or an incidental
or related matter which can be authorised by the use of vague and ill-defined powers.
The use of a vague and ill-defined power to authorise detention was discussed in the
UK Supreme Court in Welsh Ministers v PJ where a man claimed to be unlawfully detained
and deprived of liberty when he was discharged from a forensic hospital unit under a restrictive
community treatment order, which meant that he was under constant supervision except for
brief periods.19
It was common ground in the case, that there was no express power in the relevant
section of the English Mental Health Act to impose conditions which had the effect of depriving
the patient of his liberty, but the Court of Appeal had held that there was such a power by
necessary implication.20 The Supreme Court reversed this decision, citing Simms and saying
that:21
“To deprive a person of his liberty is to interfere with a fundamental right- the right to liberty of
the person. It is a fundamental principle of statutory construction that a power contained in
general words is not to be construed so as to interfere with fundamental rights...”
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In New Zealand, the Health and Disability Commissioner has said that short term
detention could be justified using Right 7(4), but lawful authority such as the PPPR Act should
be used for longer term detention.22
Liberty is a fundamental right. Right 7(4) is designed to protect the rights of those who
are unable to give valid consent to treatment but are nevertheless in need of it. But it does not
expressly authorise detention. In the light of the approach in Simms, Welsh Ministers, and
Quentin Woods, detention should not be viewed as a healthcare procedure or a disability
service, or a health service, but a limit on a fundamental right, the right not to be arbitrarily
detained.
The use of Right 7(4) to justify long term detention in dementia care is unlawful and
arbitrary. It neither authorises nor justifies detention for any period of time and should not be
used in such a way. It may justify emergency and non-emergency medical and nursing care
which the person requires but cannot consent to, but it does not extend to detention, except for
very short periods of restraint to administer care which is immediately necessary, since neither
the HDC Act nor the Code explicitly authorise it. In addition, the lack of procedural protections
in the HDC Code would render the detention arbitrary.
Furthermore, as with the common law and the PPPR Act, Right 7(4) depends on the
interpretation of “best interests”. The next chapter summarises definitions of best interest and
asks if it is too vague to form the basis of the authority to detain.
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HDC Decision 08HDC20957, see also Director of Proceedings v Taikura Trust and Aranui Home and
Hospital Ltd. HRRT no. 024 and 025/2011 [2012] NZHRRT 4.
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Chapter 12: Best Interests Tests
I. Introduction
In New Zealand and the United Kingdom, a person who is shown to lack the ability to
make important decisions, such as decisions about residence on a locked unit, may have these
decisions made for them by the courts; or people appointed by the courts; or people appointed
by the person before their capacity was lost. In New Zealand, decisions on behalf of a person
in relation to detention and medical treatment may also be made by clinicians, carers and social
workers involved in their care, under the common law doctrine of necessity or Right 7(4) of
the HDC Code.
The usual requirement for such a decision is that it should be in the best interests of
the person concerned. In New Zealand, the exact meaning of best interests, how to assess it,
and how it applies to the detention of older people with dementia, is unclear.1 The judgement
of best interests has been variously described as a welfare assessment;2 a balancing of factors
for and against the decision;3 or a reflection of the decision that the person would make, if they
were able (a form of substituted decision making);4 or a combination of these things.
In order to be considered non-arbitrary, the decision to detain the person should not be
capricious, unreasoned or without reasonable cause. This means it should be made with
reference to an adequate determining principle and following a consistent approach. 5 The
question posed in this chapter is whether, in relation to decisions to detain the person the
concept of “best interests”, the common thread that binds decision making for incapacitated
persons together, currently provides an adequate determining principle capable of producing a
consistent approach; and whether the current law always ensures there is reasonable cause for
the person’s detention in these circumstances. If not, detention decisions could be arbitrary,
whether made under Right 7(4) or the common law, or made by Enduring Attorneys and
Welfare Guardians.

Alison Douglass “Best interests – A standard for decision making” in Reuvecamp I and Dawson J (eds) Mental
Capacity Law in New Zealand (Thomson Reuters, 2019) Ch 5 at 63-77.
2
Re A (Mental Patient: Sterilisation) [2000] 1 FLR 555.
3
Ibid.
4
Sheffield City Council v S and DS [2002] EWHC 2278 (Fam) at [7].
5
Neilsen v Attorney General [2001] 3 NZLR 433 [34].
1
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In England and Wales, the assessment of best interests in relation to those who lacked
decision making capacity, is codified in the Mental Capacity Act (MCA) 2005 (UK). New
Zealand has no similar statutory best interests test.
Generally, before deciding that entering a secure dementia unit in the community was
in the person’s best interests, it would need to be clear that the person was unable to make their
own decisions in the matter, and normally a doctor or clinical psychologist would conduct the
necessary assessment. There is a risk that the clinician who conducts this assessment may have
conflicting interests and not be solely focused on the best interests of the individual concerned.
The clinician, for example, a psychogeriatrician, may also be responsible for the
management of a hospital ward in which the person is currently being treated and assessed.
The person’s GP, who might conduct an assessment, might also be involved in the care of other
members of the person’s family, and be seeking a solution for the problems of the whole family,
rather than being sufficiently focused on the best interests of the person being detained.
Clinicians have to balance conflicting interests. The psychogeriatrician may need to
clear the beds on the ward so they can be occupied by other patients. As a result, they may not
be exclusively focused on the best interests of the person whose transfer to a secure dementia
unit is contemplated. Yet under current practices, the same clinician could assess the
individual’s capacity, conduct or arrange a needs assessment and arrange for admission to a
secure unit. The best interests of the individual could become conflated with the needs of others
and the administrative agenda of the decision-maker.
There may be little consistency between decisions made at different times and in
different places by the same decision maker, or between different decision makers. As a
consequence, it may be questionable whether reasonable cause for the person’s detention really
exists. This lack of consistency and predictability may amount to arbitrariness if no adequate
“determining principle” governs the decision, in addition to there being no definite procedure
to follow for those making best interests decisions relating to detention under the common law
or Right 7(4).
This chapter firstly reviews some of the approaches which may be taken to deciding
best interests in relation to detention and asks if the concept of “best interests” is sufficiently
well defined to form the basis of decisions to detain, particularly under Right 7(4), Part 9 of
the PPPR Act, and the common law, where there is minimal, or no, judicial oversight.
Next, it examines the conflicts of interest involved. Clinicians may be trying to balance
the broader interests of many patients awaiting hospital beds and may take into consideration
the needs and best interests of the person’s carers or family. This may unduly influence the
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decision as to whether reasonable cause for detention exists and creates a potential conflict of
interests which may colour the decision makers’ views of the best interests of the person
involved.
Finally, it considers whether there is a best interests test which might be appropriate in
the context of residential care in New Zealand.

II. Evaluating Best Interests
A. The Common Law in England
In England, the obligation to act in the best interests of a person unable to make their
own decisions has been part of the common law for centuries, and in the past, people might be
detained by others who “acted for the best” without discussion of what the “best” might be,6 or
who might have emphasised the well-being of others, rather than the best interests of the person
being detained.7
More recent assessments of best interests in relation to detention and treatment under
English common law have included the following considerations:
1. That the person’s rights be considered;8
2. That the person’s welfare should be the paramount consideration, which
requires attention to a wide range of issues, both medical and non- medical;9
3. That the law relating to best interests should be intelligible to those caring for
the person.10
4. The person’s wishes and preferences, if known.11
In 2000 Thorpe LJ recommended the “balance sheet” approach of listing the benefits
and dis-benefits of the proposed course of action to evaluate best interests. He compared it to
a welfare appraisal:12
“Pending the enactment of a checklist or other statutory direction it seems to me that the ... judge
... should draw up a balance sheet. The first entry should be of any factor or factors of actual
benefit. Then on the other sheet ... the counterbalancing dis-benefits to the applicant ...Then ...
on each sheet the potential gains and losses in each instance making some estimate of the extent

6

Rex v Coate (1772) Lofft 73 at 75.
Symm v Frazer (1863) 3F, 883.
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In Re S (Adult Patient: Sterilisation) [2001] Fam 15 at 30.E.
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Re F (Mental Patient: Sterilisation) [1990] 2 AC 1.
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Sheffield City Council v S and DS [2002] EWHC 2278 (Fam).
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Re A (Mental Patient: Sterilisation) [2000] 1 FLR 555 at 560E.
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of the possibility that the gains or loss might accrue. At the end of that exercise the judge should
be better placed to strike a balance between ... gains and ... losses. Obviously, only if the account
is in relatively significant credit will the judge conclude that the application is likely to advance
the best interests of the claimant.”

This principle was followed by Munby J in making decisions regarding residence for
an intellectually disabled man in Sheffield City Council v S and DS.13 He reiterated that the
patient’s welfare was the paramount consideration, and that far wider issues than medical ones
should be considered.14 He considered the situation, the Convention rights of the person, his
wishes, and the views of carers and clinicians as well as those of S’s father.
He balanced the devotion and physical care provided by the father against instances of
physical abuse; and the social isolation brought on by the father’s refusal to accept care
packages; with the safety, consistency, and stability of the proffered Local Authority care
package. The main concern was S’s safety and welfare.15
He held that the care offered by the local authority allowed S to develop skills and
increase his capacity as well as protect him from abuse and ‘emotional starvation’ and was in
his best interests.16
This approach is partially reflected in the statutory approach to best interests assessment
now required under the MCA 2005.

B. The Mental Capacity Act 2005
The current approach to best interests was codified in s.4 of the Mental Capacity Act
2005 (UK). This placed some of the factors to be considered on a statutory basis and imposed
a duty to consult with interested parties. It allows differing points of view as to best interests
to be considered, although no specific view is necessarily determinative.
s.4 Best interests
(1) In determining for the purposes of this Act what is in a person's best interests, the person
making the determination must not make it merely on the basis of—
(a) the person's age or appearance, or
(b) a condition of his, or an aspect of his behaviour, which might lead others to make unjustified
assumptions about what might be in his best interests.
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2) The person making the determination must consider all the relevant circumstances and, in
particular, take the following steps.
(3) He must consider—
(a) whether it is likely that the person will at some time have capacity in relation to the matter in
question, and
(b) if it appears likely that he will, when that is likely to be.
(4) He must, so far as reasonably practicable, permit and encourage the person to participate, or
to improve his ability to participate, as fully as possible in any act done for him and any decision
affecting him.
(5) Where the determination relates to life-sustaining treatment he must not, in considering
whether the treatment is in the best interests of the person concerned, be motivated by a desire to
bring about his death.
(6) He must consider, so far as is reasonably ascertainable—
(a) the person's past and present wishes and feelings (and, in particular, any relevant written
statement made by him when he had capacity),
(b) the beliefs and values that would be likely to influence his decision if he had capacity, and
(c) the other factors that he would be likely to consider if he were able to do so.
(7) He must take into account, if it is practicable and appropriate to consult them, the views of—
(a) anyone named by the person as someone to be consulted on the matter in question or on
matters of that kind,
(b) anyone engaged in caring for the person or interested in his welfare,
(c) any donee of a lasting power of attorney granted by the person, and
(d) any deputy appointed for the person by the court,
as to what would be in the person's best interests and, in particular, as to the matters mentioned
in subsection (6).
(8) The duties imposed by subsections (1) to (7) also apply in relation to the exercise of any
powers which—
(a) are exercisable under a lasting power of attorney, or
(b) are exercisable by a person under this Act where he reasonably believes that another person
lacks capacity.
(9) In the case of an act done, or a decision made, by a person other than the court, there is
sufficient compliance with this section if (having complied with the requirements of subsections
(1) to (7)) he reasonably believes that what he does or decides is in the best interests of the person
concerned.
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(10) “Life-sustaining treatment” means treatment which in the view of a person providing health
care for the person concerned is necessary to sustain life.
(11) “Relevant circumstances” are those—
(a) of which the person making the determination is aware, and
(b) which it would be reasonable to regard as relevant.

The Act lists a number of things to be considered, or not to be considered, but does not
state that any one principle is more important than another, unlike the earlier common law
decisions which clearly say that the person’s welfare or best interests were paramount. The
decision maker must take into account the wishes of the person and the opinions of those caring
for them or interested in their welfare, and the type of decision being made, in particular
whether the decision involves life sustaining or vital treatment. In Aintree NHS Trust v James
Hale LJ discussed the purpose of this best interests test under the Act:17
“The purpose of the best interests test is to consider matters from the patient’s point of view. That
is not to say that his wishes must prevail any more than those of a fully capable adult must prevail.
We cannot always have what we want. Nor will it always be possible to ascertain what an
incapable person’s wishes are. Even if it is possible to determine what his views were in the past,
they might have changed in the light of the stresses of his current predicament ... but insofar as it
is possible to ascertain the patient’s wishes and feelings and his beliefs and values ... all the things
which were important to him. It is those which should be taken into account because they are
components in making the choice which is right for him as an individual human being.”

This approach to the evaluation of the person’s best interests mainly involves assessing
what they would have wanted, if possible, rather than substituting the judgement of the decision
maker for their views.18 There is a shift in emphasis to accommodate the person’s wishes and
the opinion of people close to them, rather than judges’ or clinicians’ ideas about their physical
welfare, which may be quite different. Sometimes, where the person’s wishes are unknown and
they are incapable of communicating their wishes, a substituted judgement is inevitable.
In CC v KK and STCC there was a detailed examination of capacity and best interests
and the ‘protective imperative’ towards vulnerable people.19 KK was an 82-year-old woman
who had been declared to lack capacity and was in a nursing home. She wanted to return to her
own home and was able to give oral evidence on her own behalf.
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Baker J decided that she was able to make her own decisions, but he went on to discuss
best interests and quoted Munby LJ speaking extra-judicially on the possibility that the State,
in its efforts to protect a vulnerable person, might perpetrate abuse against them:
“Physical health and safety can sometimes be bought at too high a price in happiness and
emotional welfare ...We must be willing to tolerate manageable or acceptable risks as the price
appropriately to be paid in order to achieve some other good- in particular the vital good of the
elderly or vulnerable person’s happiness and dignity.”20

Welfare, like best interests may be defined in various ways and may extend beyond
ideas about safety, protection, and physical well-being. The MCA illustrates a move towards
considering things like happiness as part of a best interests assessment, which has not been a
feature of the court’s interpretation of the PPPR Act in New Zealand.

C. New Zealand
In New Zealand, the PPPR Act requires those acting under the Act on behalf of people
who cannot make their own decisions to act in the best interests of that person, and some of the
things that the Family Court should take into account are listed in the statute (see below).
Similarly, the common law requires that decisions made on behalf of those lacking
capacity should be made in their best interests, and there is some case law as to how to make
that assessment.
Right 7(4) of the HDC Code allows providers to provide services if it is in the best
interests of the incapacitated consumer to receive them, and if consultation takes place (see
below), but no guidance is provided as to the exact nature of best interests or how to evaluate
them.

1.The PPPR Act
The Act is used to authorise detention either directly, by order of the Family Court
under s.10, or indirectly, with the consent of a Welfare Guardian appointed by the Family
Court, or Enduring Attorney for personal care and welfare, who is appointed by the person
while they retained capacity. A Welfare Guardian’s initial appointment lasts for a maximum of
three years and decisions are subject to some scrutiny by the Court, but the appointment of an

Ibid at [66] citing “Safeguarding and Dignity: Protecting Liberties-When is safeguarding abuse?” (2012) 7
Brunswick Mental Health Care Review. (18).
20
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Enduring Attorney may last until the death of the person for whom they act, and the Attorney’s
actions are very rarely subject to judicial scrutiny.
The primary objectives of the Family Court in the exercise of its powers are contained
in s.8 of the Act:
s.8 Primary objectives of court in exercise of jurisdiction under this Part
The primary objectives of a court on an application for the exercise of its jurisdiction under this
Part shall be as follows:
(a) to make the least restrictive intervention possible in the life of the person in respect of whom
the application is made, having regard to the degree of that person’s incapacity:
(b) to enable or encourage that person to exercise and develop such capacity as he or she has to
the greatest extent possible.

Section 8 does not explicitly say that the Family Court is required to consider the best interests
of the person, but the matter has been considered by the High Court, in Re A (Personal
Protection). There it was held that the Family Court should make the welfare and best interests
of the person its paramount consideration:21
“There is no express provision in the statute requiring the Family Court in determining such an
issue to treat the patient’s welfare and best interests as the first or paramount consideration, but
it is expressly provided by s.18(3) that a welfare guardian in exercising his or her powers is
required, inter alia, to place as the first and paramount consideration…the promotion and
protection of the welfare and best interests….It is impossible to accept that the Family Court’s
duty towards a disabled person over whom it has jurisdiction can be any less than that imposed
on a Welfare Guardian. It is by implication an essential feature of the Family Court’s protective
jurisdiction.”22
“The part of the Act we are concerned with is all about the welfare and best interests of such
people. The Act makes clear in s.8 and elsewhere that the Family Court …shall have as a primary
objective the least restrictive intervention possible…and enable and encourage that person to
exercise or develop his or her capacities to the greatest extent possible. If that is not seen as being
in the welfare and best interests of the person, we do not know what is.”23

Unlike the MCA, the PPPR Act does not have a statutory checklist of factors to consider
when determining best interests for the guidance of judges, other than those in s.8. Since the
Act is one designed to promote and protect the rights of people who lack capacity, s.8 says that
21

Re A (Personal Protection) [1996] 2NZLR 354 at 359.
Ibid at 359.
23
Ibid at 365.
22

182

there should be as little infringement of their rights as possible, in the form of the least
restrictive intervention; and that the person should be encouraged to participate as fully as
possible in society by developing and exercising their capacity.
In addition, judges should interpret the Act, so far as is possible, in conformity with the
provisions of the NZBORA,24 emphasising the rights of the person, rather than their best
interests, although the two may be identical most of the time.
In relation to the matter of detention, it may be in the person’s best interests to be
detained in order to receive care, but it may also be a violation of their right not to be arbitrarily
detained if not based on a proper determining principle or reasonable cause.
The Act specifies that Welfare Guardians and Enduring Attorneys must act in the best
interests of the person for whom they act, while seeking to develop their capacity to the greatest
extent possible.25 However, the restrictive nature of some level 6 dementia units precludes the
participation in society of the people detained there, and the use of powerful antipsychotics
may prevent the development of capacity, which declines in dementia anyway.
Sections 18(3) and 98A of the Act assert the paramountcy of the person’s welfare and
best interests when Welfare Guardians (and Enduring Attorneys respectively) are exercising
their powers. The fact that the Act mentions both welfare and best interests as paramount
considerations, suggests that there might be a difference between them, although neither is
further defined in the Act. These concepts are often used interchangeably and would appear to
be of equal importance.
Possibly “welfare” refers to the physical aspects of the person’s safety and well-being,
while “best interests” is open to a wider interpretation, such as the considerations of dignity
and happiness referred to in KK.
Both Welfare Guardians and Enduring Attorneys are required to consult with the person
they represent, and with others who are interested in that person’s welfare, as part of the
decision-making process, but there is no obligation to do any more than that. It may not be
possible to ascertain the wishes of a person with severe dementia, and their Welfare Guardian,
in effect becomes a substituted decision maker, a point of view expressed in Carrington v
Carrington in relation to the decisions of Enduring Attorneys.26
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2. The common law
In Auckland Health Care Services v L, evaluations of best interests under the common law took
place in relation to the medical care of a child, and a checklist of things to be considered in
evaluating best interests was described:27
1. The relevant rights of the child;
2. The therapeutic or medical benefits of the proposed treatment;
3. The chances of recovery;
4. The parents’ views;
5. The impact of the treatment on the child.
In many ways, this is similar to the factors considered in the “balance sheet” approach
in England. It involves a consideration of the person’s rights (which might include both
NZBORA rights, and the rights in the HDC Code); the possible benefits (including recovery
or amelioration of the condition); the views of people interested in the welfare of the person;
and the impact on the person. It does not take into account the likely views of the person, since
children, especially when very young are often assumed to lack capacity. It was an early
attempt to produce a list of things which might be helpful in evaluating or defining best
interests. It does not mention welfare, but includes ideas about benefits, and acknowledges that
the person’s rights should be considered.
In Re G, which involved the withdrawal of life sustaining treatment, the High Court
held that: “The proper approach...is to adopt the “best interests” test, but to give weight to the
likely wishes of the patient to withdrawal of ...treatment.”28
Unlike the patient in re G, most dementia patients are not unconscious or on a
ventilator, and some are actively protesting their detention.

3. Right 7(4) of the HDC Code
Right 7(4) allows providers to provide services to incapacitated persons without their
consent. The provider must take reasonable steps to ascertain the views of the person and those
of other interested persons and can then provide the service if they think the person would have
consented if competent, and the service is in the person’s best interests.

27
28

Auckland Healthcare Services v L [1998] NZFLR 998 at 1003-4.
Re G [1997] 2 NZLR 201.
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There is no guidance in the HDC Code as to what comprises best interests in relation
to detention or any other matter, nor does it specifically impose an obligation to document any
assessment of best interests. If the service involves immediate life-saving surgery, the provider
might be excused from anything other than most cursory assessment of best interests. Most
people would want to stay alive, and the provider may need to deliver urgent treatment if this
is to happen.
If the service involves detention, a more extensive consultation process could take
place, although it rarely does. Often it may be impossible as the person may have no close
friends or family members living or be either unable to communicate; or they may make it clear
that they do not wish to enter residential care.
The Code does not say what should happen if it is clear that the person objects to being
detained. Presumably steps should be taken to obtain an order from the Family Court, but that
does not always happen.
Detention may therefore be arbitrary under such vague guidance as to what constitutes
a person’s best interests in these circumstances. At present, the concept does not provide an
adequate determining principle which permits consistent decisions to be made.

III. Decision Makers: Best Interests and Conflicts of Interest
There is also the potential for detention decisions to be made without reasonable cause,
if conflicts of interest exist on the part of those making best interests assessments. Under the
common law doctrine of necessity and Right 7(4) 0f the HDC Code, the assessment of best
interests is made by clinicians such as geriatricians and psychogeriatrician.
Clinicians give advice to the person’s representatives such as Welfare Guardians and
Enduring Attorneys; provide certificates of incapacity to activate an Enduring Power of
Attorney; and provide medical evidence to the Family Court under ss.10 and 12 of the PPPR
Act. The law does not require that these clinicians formally document the considerations they
have taken into account in determining the person’s best interests. Often the approach may only
involve a Needs Assessment which states the level of care the person is deemed to require,
without consideration of other factors, such as the person’s happiness.
The clinical notes may only contain an opinion that the person has been assessed as
requiring care in a secure dementia unit, without any mention of their best interests or of the
detailed grounds for this decision.
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The clinician may take the view that they need to make their acute beds available to
others, and so must move some of their current patients out to secure residential care, or to
other accommodation, and that they have a duty of care to other patients who need to occupy
the beds. This is a purely utilitarian decision, not one based on the best interests of an individual
about to be consigned to a locked dementia unit. Moreover, the need to make beds available
provides an incentive to determine that the person lacks capacity, and can therefore be moved
without their consent, so compromises the independence or unbiased character of the decision.
Sometimes the need to make beds available may result in no assessment of capacity
being performed, since if the person is not shown to lack capacity, no decisions can be taken
on their behalf and the staff can accede to their requests to go home, even though secure care
may be in their best interests.29
Clinicians’ views may be based purely on paternalism, rather than considerations of the
rights and views of the person who is to be detained; or they may think that if the person does
not agree to be consigned to a locked ward, they must lack the capacity to make decisions about
residence. This would mean that the clinician’s decision to have the person transferred to secure
residential care was not based on reasonable cause.
In England, in CC v KK, Baker J found that KK did not lack capacity and warned of
the dangers of conflating capacity with best interests,30 when capacity and best interests are
often decided by the same people:31
“Whilst acknowledging the important role of expert evidence, the assessment is ultimately a
matter for the court.”
“In assessing the evidence, the court must be aware of the difficulties which may arise as a result
of the close professional relationship between clinicians and professionals treating ... the person
.... In the case of vulnerable adults, there is a risk that all professionals involved in treating and
helping that person, including, of course, a judge in the Court of Protection, may feel drawn
towards an outcome which is more protective of the adult and thus, in certain circumstances, fail
to carry out an assessment of capacity that is detached and objective.”32

While the level of personal care in residential care units may be the same, or better,
than that received in hospital, the level of medical care may not be. Residential care homes

29
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make more frequent medication errors than hospitals.33There is a lower level of access to
doctors in the event of acute illness or injury in residential care, since there are no resident
doctors in residential care in this setting, and often no, or limited out of hours availability.
A German study suggests that older people in residential care consult their GPs more
often than people living in the community, but have poorer access to specialists, despite higher
levels of serious illness.34 This is largely because people in dementia units are reliant on others
to call doctors for them, decide when they need to be seen, and what treatment they need.
On the other hand, a person caring for an elderly person with dementia in their own
home is probably more likely to notice when they are unwell and have a different threshold for
calling the family doctor than a carer in a dementia unit, who rotates among wards and does
not know the person well. In addition, care staff will be aware that there will be a fee associated
with requesting a visit from a GP or out of hours service and may therefore feel reluctant to ask
for medical help because of the cost involved to the institution.
These flaws in the care provided in residential care raise questions as to whether
entering such care is really in the person’s best interests.
In general, the solution to the conflict of interests requires independent assessment of
mental capacity and of best interests from a suitably trained clinician who is not involved in
the provision of care or advice to the facility or the person’s family. This would ensure adequate
independence and a steady focus on whether there is reasonable cause for detention and no less
restrictive solution is available.
Seeking an order from the Family Court or from a tribunal to authorise detention means
that there would at least be some scrutiny of capacity assessments and of the consideration
given to the person’s welfare and best interests that are lacking when decisions are made by
Welfare Guardians and Enduring Attorneys appointed under the PPPR Act, and by clinicians
under the common law and Right 7(4).

IV. What Should Best Interests Tests Involve?
The concept of welfare and best interests is enshrined in New Zealand statute and
common law, and is likely to be difficult to displace, especially for vulnerable older people
with severe dementia.
33
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Best interests is at present a shifting and subjective concept. Its lack of clarity means
that its application is unpredictable. It does not provide a clear determining principle or ensure
that reasonable cause for detention exists. It is therefore unsuitable as a basis for making
decisions which can result in lifelong detention.
The test in Auckland Health Care Services v L may be a good starting point for a
statutory test, as its primary emphasis is on the rights involved. These are the right to liberty;
the right to freedom of assembly, association and movement; and the right in the HDC Code to
dignity and care of an appropriate standard.
One of the most important aspects of the right not to be arbitrarily detained is the
requirement that there be a consistent, predictable and objective approach to be followed before
a person may be detained. “Best interests” is at present too vague and subjective to provide a
consistent foundation for this decision. The lack of independent oversight means that the best
interests of the individual might not be rigorously considered. There is no legal requirement
for adequate documentation of the reasons for the detention decision.
The benefits conferred by detention in a secure unit should be balanced against other
forms of care which do not involve detention, rather than no care at all. This is not necessarily
an either/or situation.
The views of the person and their representatives should be sought and considered, even
if they do not necessarily prevail.
Assessments of mental capacity should be performed by clinicians and received by the
decision maker, who should be a different person, with sufficient independence, and preferably
be a court or tribunal.
The welfare of, and benefit to, the individual who would be detained and the impact
on the rights of the person should be at the forefront of the decision maker’s thoughts.
The ability to detain a person under the common law doctrine of necessity for anything
other than a short and well-defined period of assessment, or as immediate restraint to administer
urgent treatment, should be abandoned. Only statutory avenues for detention in residential care
should be available. Detention is not medical treatment, or a right, but a limit on the right to
liberty. Its use may lead to the violation of other important rights. The mere assertion, without
further consultation, that it is in the person’s best interests is not an appropriate basis for it.
I have already argued that Right 7(4) of the HDC Code cannot be a lawful basis for
detention, whether or not an appropriate best interests test can be formulated and added to the
Code. A statutory basis for detention in residential care should be enacted, which conforms to
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the requirements of an adequate determining principle, by containing a list of things that must
be considered in deciding whether the person will benefit from detention or not.
The test should include:
(i) the need to consider the impact on the rights involved;
(ii) the possible benefits, such as personal safety and the satisfaction of
physical needs;
(iii) the possible disadvantages, including personal unhappiness.
(iv) the views, or likely views of the person and the views of
their representatives.
Any decision about the net benefits which may lead to detention should be made by an
independent person or body, and a right to review, representation and challenge should be part
of the process. This might involve amendment of the PPPR Act, or a new piece of legislation
which conforms with modern human rights jurisprudence, due to the growing numbers of older
people with dementia in our community.
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Chapter 13: Conclusions and Recommendations for Legislative Reform
I. Introduction
The questions addressed in this thesis are whether older people in secure dementia units
are arbitrarily detained; whether they can enjoy the protection of the NZBORA, since they
reside in privately-owned units which are not owned or run by the State; and whether the
authorities and justifications invoked for their detention are sufficient for the task. Finally, in
this chapter, I make suggestions about future legislation, which would provide sufficient
authority and would conform to the requirements of the NZBORA in relation to the detention
of older people in community dementia units.
Many people with severe dementia may need to be confined to secure units (in the
absence of viable alternatives) in order to receive appropriate care, which they cannot provide
for themselves, and cannot validly consent to because of their lack of the requisite mental
capacity. In this situation they cannot leave when they want to, and if they did, the police would
be involved in a search for them, and they would be returned to the locked unit. There is no
doubt that those on secure dementia units are detained, and this may be necessary for their care
and protection, but does this amount to arbitrary detention?
The NZBORA regulates the relationship between the state and its agents and the
residents of New Zealand. Section 22 contains the right not to be arbitrarily detained. Since
community dementia units are owned and run by private individuals and organisations, or by
charities, the question arises as to whether the NZBORA applies to dementia sufferers who are
so detained there.
The answer to this is an affirmative one for two reasons: firstly, s.22 of the NZBORA
applies to ‘everyone’, regardless of their mental capacity. It is inconceivable that the most
vulnerable people in our society, those who are physically frail and unable to make important
decisions for themselves would be deprived of their basic right not to be arbitrarily detained,
while other groups, such as the mentally ill and those who have committed crimes or are
awaiting trial for criminal offences; are not. Human rights legislation is universal: it applies to
everyone, especially those who are most vulnerable and least able to assert their rights.
Secondly, the state licences, oversees, inspects and part-funds community dementia
units. The State was formerly the only body able to detain people who lacked the ability to
make important decisions for themselves, and despite devolving this power to private
companies and individuals, it retains sufficient interest and control over secure residential care
to establish a relationship under s.3(b) of the NZBORA, which says that the Act applies to
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those persons or bodies performing any public function, power or duty conferred or imposed
by or pursuant to law.1 Residential care providers are performing such a function, so the
NZBORA, including s.22 therefore applies.
Detention may then be considered arbitrary under s.22 if it does not conform to a set of
clearly enunciated legal principles. Studies suggest that only about a third of people detained
in residential community care are detained under any explicit form of lawful authority such as
an appropriate section of the PPPR Act 1988. The rest are detained under ill-defined principles
under the common law doctrine of necessity or Right 7(4) of the HDC Code; or under no
discernible lawful authority at all. Where there is no authority or justification for it, these people
would be unlawfully, and therefore, arbitrarily detained.
Detention can be considered arbitrary when it does not conform to the legal
requirements of proportionality, reasonableness, and predictability.2 In addition, I argue that
detention is arbitrary where it lacks procedural propriety: that is, where no appropriate
procedures exist to protect the rights of those detained and to review the powers of those
detaining them; or, where those procedures exist, they have not been followed. Such detentions
would be procedurally incorrect and therefore arbitrary and so contrary to s.22 of the
NZBORA.
The second part of this thesis examined the procedures which would be required to
avoid such arbitrariness. It analyses domestic legislation and caselaw; the jurisprudence
relating to the ICCPR; and that of the ECHR, which, although not binding on New Zealand, is
the world’s most comprehensive body of human rights caselaw concerning the rights of those
detained in hospitals and residential care, by reason of their lack of mental capacity. A number
of elements of procedural propriety are elucidated from this case law.
Chapter seven examined the procedures used in New Zealand concerning the detention
of adults who lack capacity and produced a list of procedures which would be required to
preserve their rights. Chapter eight looked at the procedures available in comparable common
law jurisdictions. This analysis is used to establish a minimal standard of procedural propriety.
The procedural requirements are:
(a) A clear and structured process for authorising detention in residential care in
emergencies and non-emergency situations (usually under the authority of a statute).

1
2

Ransfield v Radio Network Ltd [2005] 1 NZLR 233 at [69].
Neilsen v Attorney General [2001] 3 NZLR 433.
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(b) A reliable assessment by a qualified independent professional of a lack of mental
capacity to decide their place of residence, and their need for detention in secure
community residential care in order to ensure their safety and, if necessary to protect
others.
(c) An effective and prompt right to challenge the initial detention plus ongoing review
of that detention, involving access to a court or tribunal empowered to order the
person’s release if the detention is deemed arbitrary or unlawful.
(d) A mandatory and automatic right to representation in such review processes.
Without it, the right of adequate review of detention becomes inaccessible and
ineffective for people unable to advocate for themselves.

The third part of the thesis examined each of the main authorities usually invoked to
justify detention in secure residential care in New Zealand: the PPPR Act; the common law
doctrine of necessity; and Right 7(4) of the HDC Code; and asks if they conform to the principle
of legality, that is: do they really authorise the detention of those lacking mental capacity?
The principle of legality states that “fundamental rights cannot be overridden by general
or ambiguous language”.3 Do the provisions of the PPPR Act really authorise detention when
they do not mention detention, or deprivation of liberty? The Law Commission4 was in some
doubt about the matter, although the Family Court has continued to authorise detention under
the purported authority of s.10 and has continued to appoint welfare guardians with apparent
authority to consent to the detention of the person they represent.
In Chapter nine, the provisions of the PPPR Act used to authorise detention are
examined in light of this principle of legality. Section 10 of the PPPR Act allows a personal
order for residence to be made by the Family Court but does not explicitly authorise coercion
or detention. In practice, ancillary orders are sometimes issued by the Court under s.10(4) of
the Act with a view to facilitating the person’s detention, authorising, for instance, the use of
the police to take the person to a locked unit and return them if they escape. When the
provisions of s.10 are scrutinised, there is no clear indication that such forms of detention are
authorised.
The PPPR Act also allows the Family Court to appoint substitute decision makers
(Welfare Guardians) under s.12; and allows the subject person, while competent, to appoint a

3

Quentin Woods v New Zealand Police [2020] NZSC 141 at [64].
Law Commission. Protections Some Disadvantaged People May Need. (NZLC, R80, 2002, Wellington, New
Zealand) at [30]
4
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substitute decision maker (an Enduring Attorney for welfare) under s.98, who may be
authorised to consent to admission to their admission a locked unit. The Act is again silent on
whether the substitute decision maker can consent to detention and bestows no specific
authority on the decision maker in this regard. The law is thus unclear as to whether detention
on this basis is authorised since it does not unambiguously state that Welfare Guardians and
Enduring Attorneys have this authority or that coercive measures may be involved.
In practice, the Act is interpreted as authorising detention on the basis that its provisions
would otherwise become unworkable; but detention on this foundation does not conform to the
principle of legality stated in Quentin Woods,5 Simms6 and other leading cases. Amendment of
the PPPR Act would be required to unambiguously authorise detention. In addition, updating
the legislation would require some acknowledgement of the role of the CRPD. The PPPR Act
already acknowledges that, except where otherwise stated the person retains their legal
capacity;7 their ability to bear and assert rights, and to have their rights respected. If changes
are required to authorise detention, the principle in Article 14 of the CRPD should at least be
respected; that detention should not be arbitrary or unlawful and should last for the shortest
possible time.
Right 7(4) of the HDC Code lacks the necessary elements of procedural propriety and
lacks any reference to detention, referring only to the provision of health and disability
“services” to those lacking capacity. Its use to authorise long-term detention would therefore
also violate the principle of legality. Right 7(4) would be more appropriately used to justify
emergency and necessary medical treatment where the person, by reason of their illness, is
unable to give consent and no one else can validly consent on their behalf.
Right 7(4) may lawfully be used as an interim measure to justify medical treatment, but
detention should not be conflated with treatment; it is a separate issue: A person may require
detention for care and treatment to be administered, but any authority for detention should be
provided by an appropriate statute which protects the rights of a vulnerable person unable to
consent to their detention.
Detention is not a right or a service within the meaning of the HDC Code; neither is it
a form of medical treatment. It restricts the right to liberty and should be treated as a separate
matter to medical treatment or delivery of services, even though detention may be required in
order to deliver it. Because detention involves the curtailment of a fundamental right, it should

5

Quentin Woods v New Zealand Police [2020] NZSC 141 at [64].
R v Home Secretary ex parte Simms [2000] 2 AC at 115-131.
7
PPPR Act 1988, s.4.
6
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be viewed as such, and not treated as part of care, to be authorised by an unexamined decision
by carers or clinicians, however benign their motives.
Like Right 7(4), the common law doctrine of necessity lacks the elements of procedural
propriety but has very wide-ranging scope. It is used to justify and defend both emergency and
non-urgent medical treatment decisions, as well as detention. Its use in England has been
criticised by the ECtHR in relation to the detention of people lacking capacity,8 since it bestows
the power to detain a person upon clinicians, without triggering judicial oversight, or recourse
to an effective and automatic review of the detention decision. It is relied upon in New Zealand
to justify the long-term detention of vulnerable elderly people who lack the mental capacity to
consent to admission or treatment.
While it may be properly used to justify very short-term detention, such as a trip in an
ambulance, or a period of waiting for assessment in a doctor’s office or Emergency Room, it
should not be used as a substitute for a statutory procedure which acknowledges and respects
the rights of the detained person.
All these forms of authority invoked to justify detention effectively require decisions
to be made in the best interests of the person, without any clear definition of the meaning of
this concept. In this thesis I suggest that the vagueness of this term militates against its use, as
it is highly subjective. In addition, many people making decisions purportedly in the best
interests of the person, such as geriatricians, GPs and family members, have significant
conflicts of interest and do not focus exclusively on the person’s best interests.
There is no statutory guidance as to what constitutes best interests, and individual
circumstances and the demands of professional and personal duties to others may result in a
lack of consistency and predictability in best interests decisions.
Some jurisdictions, such as the State of Victoria in Australia, have abandoned the use
of the concept of best interests in this context, and now base decision making on behalf of those
who lack capacity on considerations of personal and social well-being; their dignity and human
rights; and their protection from abuse and neglect. Other jurisdictions have a statutory
checklist of issues to be considered before making a decision on behalf of a person who lacks
decision making capacity.
In Chapter 12 I suggested some matters which should be considered in relation to best
interests, which are rooted in the person’s human rights. These are:
(i) the extent of the limits on rights involved;

8

HL v United Kingdom (Application no: 45508/99) [2004] ECHR 720.
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(ii) the possible benefits, such as promoting personal safety and the
satisfaction of physical needs
(iii) the possible disadvantages, including personal unhappiness.
(iv) the views, or likely views of the person and their representatives.
These matters might form a statutory checklist in any new legislation dealing with the
rights of older adults who are detained in residential care. At present, the concept of best
interests is too vague to be useful in relation to the decision to detai1 a person, and more
concrete matters can be substituted.
In addition, those making the decision should be independent, and longer-term
detention decisions should preferably be made by a court or tribunal rather than clinicians or
family members, although their opinions should be taken into consideration.
What should any new legislation for the protection of incapacitated adults who may be
detained for their own protection look like?
The absence of a single legislative scheme authorising the detention of older people in
community dementia units is an obstacle to clarity in this area. Only some parts of the PPPR
Act can be said to conform to ideas of procedural propriety, and they do not explicitly conform
to ideas of legality in relation to detention. The common law and Right 7(4) of the HDC Code
are unfit for the purpose of lawfully detaining people with dementia in locked units and should
not be used. Rather than amending the PPPR Act I would suggest that new legislation be
enacted specifically to authorise the detention of incapacitated adults in community residential
care.
The proposed legislation should:
(1) Be based on promoting and protecting the human rights of older adults, which
should specifically mention the right not to be arbitrarily detained under s.22 of
the NZBORA, regardless of the ownership or management of the institution.
(2) Acknowledge the role of the CRPD and contain a specific statement that any
deprivation of liberty should be in conformity with the law and not be arbitrary
or unlawful, or based solely on disability.
(3) Not use a vague best-interests test as a basis for justifying detention.
(4) Have clear procedures for assessing the mental capacity of the person to decide
on residence, which should not be conflated with the inability to consent to
medical treatment and should show there is a clear necessity for detention.
(5) Have clear procedures for authorising the admission of the person to secure
residential care if there is no less restrictive alternative.
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(6) Provide for long-term detention, with the requirement that the authorisation
should be both initially and periodically reviewed by a court or tribunal.
(7) Provide for all persons so detained to be visited by, and have ongoing access, to
an advocacy service capable of taking up concerns about their rights.
(8) Ensure that the person has an automatic right to legal representation in the
review procedures before a court or tribunal.
(9) Ensure that the court or tribunal conducting the review has the power to order
the person’s release if the detention is no longer lawful, appropriate, or
proportionate
(10)

Ensure that an independent Public Advocate exists, charged with

promoting and protecting the rights of incapacitated adults by providing
information and advocacy, and having statutory powers of investigation of
alleged abuse and neglect.

I now discuss some of these points in more detail.

II. Promoting and Protecting Human Rights: Why Mention Detention?
The PPPR Act is explicitly an Act to promote and protect the rights of adults who are
unable to make important decisions for themselves, but does not mention which rights, and the
absence of any reference to detention makes it unclear whether s.22 of the NZBORA, or any
other particular right is intended to be promoted. A new or amended Act should state that the
rights to be promoted and protected are (at least) those in the NZBORA, the HDC Code and
the common law.
For the avoidance of doubt, it should be made explicit that those detained in community
residential dementia units in private ownership (whether owned by a private individual, a
company, or a charity) enjoy the protection of s.22 of the NZBORA, just as people in privately
owned prisons do.
Like the MCA and the PPPR Act, new legislation should contain a list of principles to
be observed by all those operating the Act and delivering care to people who cannot make
important decisions for themselves. Some, like the presumption of capacity are already
contained in the PPPR Act, but others should be explicitly included. The legislation should
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state (as the PPPR Act does at present) that the person’s legal capacity is otherwise intact, and,
in particular, that they should enjoy protection from arbitrary and unlawful detention.9
The contracts for service between residential care providers and DHBs should contain
a specific reference to the need to protect the human rights contained in the NZBORA, since
at present there is only vague reference to “other rights”. Guidelines regarding their use should
include measures to avoid arbitrary detention.

III. Best Interests
Best interests tests are vague and unpredictable, and those making best interests
decisions are often subject to conflicts of interests. A statutory list of matters to be considered
would be more predictable and produce more consistency than simply requiring a clinician or
carer to give an opinion that the person’s best interests are served by detention.
The term ‘best interests’ could be removed altogether from legislation and substituted
by a requirement that those making decisions on behalf of an incapacitated adult should make
decisions which promote, protect and enhance the rights and physical well-being of the person,
giving consideration to their safety, happiness, and likely wishes and preferences.
The reasoning behind the decision to detain should be clearly documented in clinical
notes and in certificates to the Family Court or other judicial body authorising detention. Bodies
or individuals making the final decision to detain the person by issuing an appropriate order
should make that decision only if there is no less-restrictive alternative, and the decision
protects the rights and promotes the well-being of the person.

IV. Assessing Mental Capacity
The assessment of mental capacity is central to decisions to detain people suffering
from dementia and other neurological disorders. Assessments should be made by clinicians
who are not involved in the person’s day to day care, following published guidelines,10 ensuring
that capacity is assessed in relation to the decisions which need to be made, which are likely to
pertain to residence and medical treatment (although these are not necessarily the same thing.)
The Winterwerp principles11 require that, in addition to a lack of capacity to decide on
residence, there is a need for the person’s detention to take place in a particular kind of facility

9

CRPD Article 14.
See Douglass A, Young G, McMillan J. “Assessment of Mental Capacity. A New Zealand Guide for Doctors
and Lawyers” (Victoria University of Wellington Press, Wellington, 2020).
11
Winterwerp v Netherlands (Application no: 6301/73) [1979] ECHR 4, 24 th October 1979.
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(such as a secure dementia care unit), as a result of their disability, and that such need is
ongoing. It is not sufficient to say that the person has severe dementia and has no insight into
their condition which renders them unable to consent to secure care. They should genuinely
need secure care, for example because of a tendency to wander off if they are not restrained.
Those assessing mental capacity should not be the usual medical attendants of the
person, or ideally, employees of the local DHB since they have actual and perceived conflicts
of interests. Pressure from other family members; the need to clear acute beds for other patients;
or a sense of obligation to employers and other patients, may all contribute to a decision that
the person lacks the requisite mental capacity and cannot therefore consent to their residence.
In a large GP practice, it should be possible for the assessment to be performed by a
doctor who is not the person’s usual GP. If there is a dispute about the person’s mental capacity,
another independent opinion could be sought. It would seem appropriate that the presumption
of capacity would operate, and no further opinion regarding mental capacity should be sought
if the first assessor deems the person competent to make their own decisions, unless ordered
by a court of tribunal. This would avoid “shopping” for a favourable opinion by family
members or clinicians determined to consign an older adult to secure residential care.
The medical certificate of incapacity should state the reason why detention is required,
rather than a less secure form of care.
Possibly the Public Guardian could hold a list of doctors, nurse practitioners and
psychologists available as independent assessors of mental capacity.

V. Procedure Authorising Admission
The procedure for authorising admission should be flexible enough to encompass
emergencies. New legislation should contain specific instructions on the length of time a person
can be detained before initiating the authorising procedure. I suggest that the maximum length
of time should be short; no more than 72 hours.
If the procedure is to be workable, it should be fairly simple. The initial procedure
should involve an application for detention made to a judicial body or tribunal by the person’s
representative, if a welfare guardian or attorney is already appointed, or by a social worker or
medical practitioner if there is none. There should be an accompanying medical certificate. The
making of this application could authorise a further short period of detention until the court or
tribunal makes its decision.
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In practice, most situations of emergency detention would involve people who are in
hospital, rather than residential care. Currently the MH(CAT) Act is often used to authorise
detention for assessment and treatment, but in such circumstances, it may be more appropriate
to use legislation specifically designed to help people with dementia from the outset. The
problem may be one of delirium, rather than dementia, and medical treatment, for example for
sepsis or cardiac failure, will be required. If the person recovers, they may be able to go home,
or to a residential care facility where they are not detained.
After the initial 72 hours detention, the person must be visited by an independent
advocate appointed by the Public Guardian. If required, that advocate could initiate a challenge
to an application made for ongoing detention and arrange for legal representation. Often, a
further period of assessment will be required, for up to thirty days, which the advocate might
support.
The application to a judicial body or tribunal for a longer period of detention could be
made by the person’s representative. The representative could be a welfare guardian or
attorney; or a social worker; or a medical practitioner. The further period of detention would
be for up to one year. The level of security should be specified, and the fact that the person can
be detained should be made explicit.
After the initial maximum period of one year, if it was clear that the person is not going
to recover, an application for a further period of 3 years could be made. Shorter periods might
be authorised in the case of those with some prospect of recovery. Most people who reside on
dementia units are there until they die, and the majority will do so within a 2-4 -year period.12
A few, with good care, will live for many years and require three yearly reviews of their
situation.
In order to facilitate the opportunity for review or to challenge an ongoing detention,
there should be an independent advocacy service linked to the Public Guardian. The staff of
this service should conduct periodic inspections and be available to investigate complaints or
offer assistance to many parties, such as personal representatives; charities concerned with the
rights of incapacitated adults; or any other person with an interest in the detained person’s
welfare, such as a GP, nurse, social worker, or friend or relative of the person.

Moore DC et al. “Factors associated with length of stay in care homes: A systemic review of international
literature” Sys Rev (2019) 8 at 56. https://doi.org/10.1186/s13643-019-0973-0
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VI. Authorising Longer Term Detention?
The authorisation for longer term detention should come from a judicial body which is
also able to authorise the person’s release if the detention is unnecessary or unlawful, or
otherwise arbitrary.
This could be the Family Court, or a new body or tribunal, which might also be involved
in orders for civil detention of the people with mental illness or intellectual disabilities. There
should be prompt access to it, and the person should have automatic legal representation and a
right to appear, either in person or by video link. Many people would be too seriously ill to
appear in person, but it is important for the person or body making the detention decision, to
be able to see and speak to the person, if possible, in order to make their own decisions about
capacity and the necessity for their detention. There is widespread use of video appearances in
the criminal justice system: the technology exists and should be available to those detained in
hospitals and residential care.
An interim order could be made if further information was required, and there would
be initial detention orders, review of pre-existing orders and their renewal, or discharge.
The condition of some people already in low-security units may deteriorate, rendering
them unsuitable for ordinary residential care. An application could be made for transfer to
secure care, after their assessment and issue of a medical certificate, together with an
explanation of the need for detention in the circumstances. Such people should still be entitled
to advocacy and representation.
There should be, as there is under the PPPR Act, a right of appeal to the High Court on
matters of law regarding detention, similar in scope to the right of access to the Court now
available under the current habeas corpus legislation.

VII. Right to Advocacy
The Public Guardian should hold a list of professional, trained, independent advocates
who are able to visit and assess the person when the Public Guardian’s Office is notified of an
application for detention. The advocates could then arrange for the appointment of counsel if a
challenge is to brought where the person requires representation.
Part of their duties would involve liaison with DHB social workers and Primary Health
Organisations (PHO’s) regarding the identities of those who may be detained in the near future.
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They would also be responsible for conducting periodic inspections and be available to
investigate complaints or offer assistance to the person or their representatives.

VIII. Right to Representation
Those facing the prospect of detention are about to lose a fundamental human right and,
under most circumstances, they are entitled to legal advice and representation. People who lack
capacity, especially, need advice and representation, as they are mostly unable to assert their
own rights. The Public Guardian’s office should be able to provide representation by lawyers
registered with them in much the same way as the Family Court can appoint lawyers under s.65
of the PPPR Act.
The Public Guardian would be responsible for maintaining a list of persons detained
under the Act, and for initiating periodic reviews, as well as facilitating challenges. The
managers of dementia units would be responsible for ensuring that the correct applications had
been made, and that the person’s details appeared on the register and would be liable to
penalties, such as fines, specified in the new legislation if they failed to comply.

IX. Longer-term review and challenge
At the end of a one-year order for detention, those detaining the person would be
responsible for initiating the process of review of their detention. A further period of up to three
years could then be authorised, if considered appropriate.
Even between periodic reviews by a court or tribunal, a challenge to the detention could
be permitted in some circumstances, such as on the grounds that it has become disproportionate
because the person’s clinical condition can be managed in less restrictive surroundings. There
could then be an application for discharge, or more likely, transfer to another facility.

X. The Public Guardian
In many common law jurisdictions, an Office of the Public Guardian or Public
Advocate has been established, with responsibility for the protection of adults who lack the
ability to make decisions for themselves. To fulfil the requirement that rights under any new
legislation relating to detention in residential care be effective and accessible, New Zealand
would require such an agency, with offices in most large towns and cities, similar to the Public
Trustee.
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The Public Guardian should be an independent office and be responsible for creating
and maintaining a register of persons detained; providing support, education, representation
and advocacy for incapacitated adults; educating the public and professionals about the human
rights of older people and those with disabilities, and the operation of new legislation.
Amendment of the law and the creation of legislation and new bodies to protect the
rights of those who lack capacity is unlikely to be cheap. The specifics of funding, however,
are beyond the scope of this thesis. It should be borne in mind that the provision of elder care
is a very lucrative business, otherwise large companies like Ryman, BUPA and Oceania would
not be involved. Imposing a levy on such companies when they open new premises and when
they apply to licence dementia units may be one way to fund it.

XI. Conclusion
Those suffering from dementia are among the most vulnerable people in society. Most
of them will have lived in the community before becoming disabled by dementia and requiring
care. They should be regarded as the bearers of rights, not a burden on society, or a mere source
of profit for the elder care industry and its shareholders.
The rights of those with dementia are the same as any other member of society and are
not extinguished by old age and illness. The right not to be arbitrarily detained is enjoyed by
all members of society including those suspected of, or convicted of criminal offences, and
those suffering from mental illness. Those with dementia residing on locked units in residential
care do not currently have an effective and accessible pathway to protect this right: they are the
only large group of people in New Zealand who do not, and coincidentally, are the most
vulnerable. New legislation is therefore required to protect their right not to be arbitrarily
detained.
Since many of those suffering from severe dementia will be unaware that they are
detained, many people may question the necessity for a procedure to ensure that they are
lawfully detained, and the costs associated with setting up and running such a system of adult
protection.
There are several responses to this argument: One is to reiterate the universality of
human rights: that the right not to be arbitrarily detained applies to everyone, whether or not
they have full mental capacity. Moreover, other human rights may be violated when the right
to liberty is lost, and it is important to send a signal that these rights are important, and cannot
be abrogated by the fact of detention, or by dementia and loss of capacity.
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Most people in secure residential care have enjoyed full mental capacity for many years:
they have been employed, paid taxes, raised families and contributed to the well-being of their
communities in many other ways, as volunteers and repositories of skills and knowledge. They
may have been unpaid carers for children, the elderly and the disabled in their communities.
Their economic and non-economic contributions over a lifetime are considerable and
contribute to the well-being of society as a whole. Utilitarian arguments that they are no longer
productive and therefore little should be expended on them in their declining years ignore their
prior contributions and roles in society and ignore the considerable amounts of money they
actually contribute to their own care from property and savings: If elder care were not
profitable, nobody except charities and the government would be doing it.
Properly funding, staffing, and administering a system which respects the human rights
of those with dementia, and others with disabilities, may make the system slightly less
profitable initially, but it would reflect a commitment to human rights, not to the exploitation
of the vulnerable.
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