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ABSTRACT
____________________________________________________________________
Maori have a strong connection to rivers and wish to achieve particular cultural
aspirations as a consequence of this. While the government is increasingly willing to
engage with Maori in this area and draw on current natural resource management
concepts, the legal system continues to restrict Maori from achieving their full
aspirations. The central question in this thesis is whether affording New Zealand’s
rivers legal personality would be a useful tool for the Government to employ in order
to seek co-management with Maori and vice versa. The United States Law Professor
Christopher Stone first explored this idea of giving legal personality to natural
resources. This thesis argues that it is timely to consider the application of this idea in
the context of New Zealand’s rivers. It explores Maori aspirations in river
management and tests draft legislation to implement a system of rivers having legal
personality against these aspirations.
The first four chapters set out the background, starting with an introduction of the
issues in Chapter one. Chapter two describes the current law relating to rivers and
Maori involvement in the management of rivers with local authorities. Chapter three
explores Maori aspirations in river co-management and establishes three that are
common to many iwi. Chapter four describes the current legal mechanisms for Maori
to achieve their river management aspirations.
The next three chapters explore the possibility of adopting a new mechanism that may
better enable Maori to achieve their aspirations: affording rivers legal personality.
Chapter five introduces and presents Stone’s idea of affording legal personality to
natural resources, such as rivers. By setting out draft legislation in the form of the
Rivers Bill for implementing Stone’s idea, the following two chapters test whether
Stone’s idea could be achieved in New Zealand. Chapter six introduces the Rivers
Bill to illustrate the working possibilities of committing to affording rivers legal
personality in New Zealand. Chapter seven concludes that the model legislation has
the potential to achieve Stone’s idea in New Zealand and that this would achieve
Maori aspirations in river co-management, better aligning the law of New Zealand

ii

rivers with the Maori worldview, and including enhanced legal protection for rivers
generally.
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CHAPTER ONE
INTRODUCTION
____________________________________________________________________
“The River belongs to us just as we belong to the river.” This statement by Sir Robert
Te Kotahi Mahuta – a respected Maori elder1 – signifies the special connection Maori
have with rivers: rivers being seen as tupuna (ancestors) and therefore connected to
Maori by whakapapa (genealogy). This holistic worldview remains embedded in
contemporary Maori tikanga (customs and values).2
Although not easily reconciled with the western worldview, the Crown in New
Zealand has increasingly recognised the Maori connection with rivers. The Crown’s
recognition has mostly been shown by statutory acknowledgement,3 however comanagement regimes that actually involve Maori have recently increased. The most
high profile example is strikingly represented in the recent Waikato-Tainui Raupatu
Claims (Waikato River) Settlement Bill 2008. This Bill is the cornerstone of WaikatoTainui’s Waikato River settlement with the Crown; the main tool implementing the
2008 Deed of Settlement signed between iwi (tribe) representatives and the Crown.4
The Bill establishes the foundations for a co-management regime between the
government and those iwi (tribes) who have an “inseparable” connection with the
Waikato River.5 In the explanatory note to the Bill, it states:

1

“Sir Robert Te Kotahi Mahuta (1939–2001) was raised by King Korokī and was a foster brother of
the Māori queen, Dame Te Ātairangikaahu. His long career in tribal and Māori affairs was
distinguished by many achievements – including the settlement of the Waikato land claim. This was
finalised in 1995, and an apology was endorsed by Queen Elizabeth II soon after.” Te Ahukaramū
Charles Royal. 'Waikato,' Te Ara - the Encyclopedia of New Zealand, available at:
http://www.TeAra.govt.nz/NewZealanders/MaoriNewZealanders/Waikato/en (accessed 18 March
2009).

2

Defined in Te Ture Whenua Māori Act 1993, section 129(2)(a).

3

Four settlement statutes and five agreements for settlement include explicit statutory
acknowledgement of interests in rivers. See note 248 below on page 74 of this thesis.

4

Waikato-Tainui Deed of Settlement in relation to the Waikato River, 22 August 2008.

5

Clause 2 Schedule 2 of the Waikato-Tainui Raupatu Claims (Waikato River) Settlement Bill 2008
sets out the membership of the ‘Guardians of the Waikato River’ with representatives from each of the
iwi (tribe) with a connection to the Waikato River.

1

The arrangements provided for in this settlement reflect a commitment by the
Crown and Waikato-Tainui to enter a new era of co–management over the
Waikato River with an overarching purpose of the settlement to restore and
protect the health and wellbeing of the Waikato River for future generations.

The Bill’s explanatory note defines co-management as “more than consultation alone”
and further states “the successful implementation of co-management through the
arrangements provided for in the settlement requires a new approach.” On that basis,
the Crown and Waikato-Tainui are adopting a regime that includes, as clause 4(1)(a)
of the Bill details, “the highest level of good faith engagement,” and clause 4(1)(b),
which further adds that “consensus decision-making as a general rule while having
regard to statutory frameworks and the mana whakahaere [(authority)] of WaikatoTainui and other Waikato River iwi.”
Internationally, co-management has been defined as a tool that allows local
communities, including Indigenous communities, to be involved in natural resource
management with government agencies. This involvement often varies along a
spectrum from a government agency informing or consulting communities to equal
50-50 joint management. Co-management can even include a complete delegation of
power on certain matters or particular components. Many Indigenous communities
throughout the world are striving to co-manage specific natural resources. Successful
examples encapsulate the full spectrum.6
Over the last decade, Maori tribal groups – including both iwi (tribes) and hapu (sub
tribes) – and the Crown in Aotearoa New Zealand have begun to explore comanagement options for better involving iwi and hapu in the management of specific
sites. In regard to rivers, the focus of this thesis, there are several Maori groups
seeking co-management of rivers throughout New Zealand. For example, Ngati
Maniapoto has recently signed an initial river agreement that provides for co-

6

Examples at the lower and medium-high end of the spectrum are set out in: Local Government New
Zealand, “Co-management: Case Studies Involving Local Authorities and Maori” (2007) available at
http://www.lgnz.co.nz/library/files/store_016/CoManagementCaseStudiesInvolvingLocalAuthoritiesAndMaoriJanuary2007.pdf (accessed 13 January
2008).

2

management of the Waipa River.7 Moreover, numerous Waitangi Tribunal8 reports
have recommended co-management of rivers based on breaches of the principles of
the Treaty of Waitangi 1840.9 For example, the Tribunal’s 1999 Whanganui River
Report discussed the possibility of co-management of the Whanganui River and
although the negotiations have stalled,10 Whanganui iwi are still officially in
negotiations with the Crown11 and are still actively pursuing their interests.12
The Waikato-Tainui Raupatu Claims (Waikato River) Settlement Bill 2008 is,
however, the most prominent example of this recent trend towards co-management.
This Bill will establish a system of representation through two bodies constituting iwi
(tribes) and government representatives where both sets of members are represented
equally. The negotiated regime sets out other planning mechanisms that create a high
level of Maori participation, and importantly with a level of authority and control over
and above consultation.
However, could the law be refashioned to create a more supportive framework for the
Crown to recognise Maori relationships and implement river co-management regimes
that allow a higher level of Maori authority and control? Currently, Maori are limited
7

Hon Dr Michael Cullen, Press release of New Zealand government: “Crown and Ngati Maniapoto
initial river agreement,” Thursday, 4 September 2008, available at
http://www.scoop.co.nz/stories/PA0809/S00105.htm (accessed 17 February 2009).
Note: “The agreement is integrated with key provisions of the recently signed agreement between
Waikato Tainui and the Crown on the Waikato River.” And, “Ngati Maniapoto through the agreement
endorses the following components of the Waikato Tainui agreement: (1) The Guardians of the
Waikato River; (2) The vision and strategy for the restoration of the health and well being of the
Waikato River developed by the Guardians; (3) The Waikato River Cleanup Trust; (4) The Waikato
River Statutory Board established to manage the lower Waikato River and lower Waipa River.”

8

See the discussion below under the heading “(iii) Waitangi Tribunal reports” on page 28 of this thesis.

The Treaty of Waitangi was signed by the British Crown and over 500 Maori chiefs. For a copy of the
Treaty, see: Treaty of Waitangi Act 1975, schedule one, or see State Services Commission’s Treaty of
Waitangi website at http://www.treatyofwaitangi.govt.nz/ (last accessed 9 June 2009).

9

10

There is nothing currently in the media on these negotiations, and the negotiations are referred to as
“stalled” in 2004; see: Whanganui River Maori Trust Board, “Whanganui River Maori Trust Board
Newsletter” (December 2004) Issue 8, available at http://www.wrmtb.co.nz/ (accessed 14 January
2009). See also: F M Brookfield, "The Waitangi Tribunal and the Whanganui River-Bed" (2000) 1
NZLR 9.

11

Office of Treaty Settlements website, “Progress of Claims,” available at http://www.ots.govt.nz
(accessed 17 March 2009).

12

For example, Whanganui iwi have taken proceedings to the Court of Appeal regarding a High Court
decision that reinstated Genesis Power's 35-year consent to take water for the Tongariro Power scheme.
Waatea News Update 26 August 2007, “Whanganui to appeal river consent,” available at
http://waatea.blogspot.com/2007_08_26_archive.html (accessed 14 January 2008).

3

to the statutory regime for natural resource management pursuant to the Resource
Management Act 1991. Options to seek reform of the law exist, however these come
with certain challenges and limitations. For example, Crown ownership has been
asserted despite the possible application of the common law doctrine of native title
law that recognises the prior property interests of Indigenous Peoples.13 Ownership
increases an owner’s control and authority in management, and Maori are naturally
concerned about their level of influence in natural resource management without it.
This thesis proposes a change to New Zealand law that would create a more
supportive legal framework for river co-management: affording rivers legal
personality. In law, legal persons are entities that have legal rights and are subject to
legal obligations: they have their own legal standing and are incapable of being
owned. A common example is a company, which because of its legal personality
(effected by registration under the relevant national law) can sue and be sued.
In 1972, a United States of America law professor, Christopher Stone, advocated that
legal personality should be afforded to all natural resources for better protection of
those resources.14 Stone offered three specific reasons for why he believed that
affording natural resources legal personality could lead to better environmental
protection. First, when taking a case to court the issue of standing for third parties
would be less problematic since parties would only need to establish harm to a
particular natural resource and claim they are representing its interests. In other
words, the natural resource would have its own standing, and the third party
concerned would speak on its behalf, as a guardian speaks on behalf of a child, for
example. Second, if natural resources had legal personality, then emphasis would be
on the actual impact on that resource as opposed to assessing an affected party’s
economic loss. Third, remedies would apply to the natural resource directly rather
than compensating the third party for its losses. Attributing the compensation to the

13

P McHugh, The Maori Magna Carta New Zealand Law and the Treaty of Waitangi (1991) Auckland,
Oxford University Press, pages 31-32, 83-96, 171, 376; cited in Waitangi Tribunal, Whanganui River
Report (1999) page 336. The principle was recognised by the New Zealand Supreme Court in R v
Symonds (1847) NZPCC 387; The common law doctrine of native title is also discussed in AttorneyGeneral v Ngati Apa [2003] 3 NZLR 643.

14

C D Stone, Should Trees Have Standing? Toward Legal Rights for Natural Objects (1972) 45 S. Cal.
L. Rev. 450.
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natural resource itself would ensure the money is used for its well-being;15 or
alternatively that the resource be returned to its previous state, for example.
In this thesis, I argue that applying Stone’s idea to afford legal personality to New
Zealand’s rivers would create a more supportive legal framework for Maori seeking
to achieve their aspirations in river co-management for several reasons. As is typical,
the Waikato River negotiations, which led to the Bill and the proposed comanagement regime, were closed-door negotiations. Given the Crown and Maori
comments during the Ministry for the Environment’s Sustainable Water Programme
of Action,16 it is likely that ownership was a big issue, and could be one reason that
these Waikato River negotiations took the time that they did. Because of the
importance of ownership to both parties, implementing Stone’s idea in New Zealand
would also benefit Maori by nullifying the ownership issue. First, because many
Maori seek resolution of who owns rivers, affording a river its own legal personality
would neutralise these arguments: the river would be its own entity and thus could not
be owned. Second, as the river would be its own entity, Maori would have equal
authority and control in decision-making with government authorities thus Maori
tikanga (culture: including kaitiakitanga and rangatiratanga aspirations) would have
increased recognition. Third, a river being its own entity under the law would better
align the legal framework with the Maori worldview as Maori tikanga (culture)
regards rivers as tupuna (ancestors). Tupuna cannot be thought of in fragments as is
the case in New Zealand law (for example, the flowing water, the river bed and the
river bank).17 Tupuna must be viewed holistically. Finally, as Stone intended, a river
having its own legal standing would benefit the health of the river as compensation
would have to be applied for the benefit of the river as opposed to remedying a third
party’s economic loss.

15

For example, by setting up a trust.

16

For more information, see: Ministry for the Environment, “Sustainable Water Programme of
Action,” available at http://www.mfe.govt.nz/issues/water/prog-action/index.html (accessed 23 March
2009). See also note 47 below on page 14 of this thesis.

17

Currently, New Zealand law concerning rivers takes this “dissected” view of rivers where the
artificially conceptualised components that make the river whole are separated and treated individually.
See for example, the Te Arawa Lakes Settlement Act 2006 that vests ownership of the lake beds in Te
Arawa and then “retains” Crown ownership of the space the water occupies and the air above it:
sections 23(1) and 23(2). In this and many other examples explored in this thesis, the water itself is not
subject to ownership.
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This thesis begins by exploring co-management theory, then describes and explains
Maori aspirations in river management. It goes on to analyse the current legal regime
in which co-management operates before surmising that the current legal framework
limits Maori aspirations in river management, for example by restricting the level of
Maori authority and control in decision-making. Professor Stone’s idea is then
described and applied within the New Zealand legal framework by developing model
legislation: the Rivers Bill. Finally, Stone’s idea and its possible implementation
through the model legislation is tested against the central question: will affording
New Zealand rivers legal personality create a better vehicle for achieving comanagement?
The next six chapters of this thesis are summarised below:
Chapter two sets out important background for this thesis. It discusses the current
New Zealand law on rivers, the avenues open to Maori for making their aspirations in
river management known to the Crown, an introduces co-management theory
including its use and definition internationally and in New Zealand.
Chapter three explains the motivation for Maori groups seeking co-management and
describes their aspirations in doing so. The aspirations in Chapter three are then used
in Chapter six to assess the usefulness of Stone’s idea in New Zealand in terms of
Maori interests.
Chapter four sets out the current legal mechanisms for Maori to achieve river
management, not limited to co-management regimes. Keeping in mind that an integral
part of one’s influence in management is one’s level of authority and control, this
chapter explores the current legal mechanisms by which Maori could meet their
aspirations. That is, through pursuing rights under the Resource Management Act
1991; pursuing a Waitangi Tribunal claim and/or Treaty of Waitangi settlement; or by
establishing ownership through native title in the common law. The purpose of
exploring these alternative options is to show that the current New Zealand laws do
not provide the type of mechanism sufficient to achieve Maori aspirations in river
management, including the existing co-management framework, and that it is time for
a novel approach.

6

Chapter five introduces a novel approach: Stone’s idea of giving legal personality to
natural resources. Stone’s idea is summarised by describing how the law could grant
rights to non-human entities, and explaining what legal components are necessary to
implement a good regime whereby granting legal rights to a natural resource can be
effective. For context, the response to Stone’s idea is canvassed at the end of this
chapter. Chapter six applies Stone’s idea to New Zealand. It begins by describing the
currency of Stone’s idea in New Zealand before explaining how Stone’s idea could be
successfully achieved in the New Zealand legal system.
Finally, on the basis of the findings in the previous chapters in terms of applying
Stone’s idea to afford legal personality to rivers and introducing this into the New
Zealand legal system, Chapter seven explores and assesses whether a system whereby
New Zealand rivers have legal personality could provide a new vehicle for achieving
Maori aspiration in co-management.
This thesis is a reflection of the law as of 31 March 2009.
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CHAPTER TWO
BACKGROUND
____________________________________________________________________
(a) Introduction
Co-management is not a uniquely New Zealand invention. It is used widely by
Indigenous People worldwide as a tool for engaging with government authorities for
environmental management. Unsurprisingly, a large body of academic research has
developed concerning the theories and practical approaches to co-management and
some of these have been written with the New Zealand context and Maori in mind.
This purpose of this chapter is to:
1. Outline the context and background information by discussing;
a. the current law surrounding rivers, specifically addressing the question
of who holds the legal ownership of rivers; and
b. the legislative regime for river management by the Crown;
2. Describe the three avenues open to Maori for making their aspirations known
to the Crown;
3. Introduce co-management theory and its definitions; and
4. Present co-management in its international context and describe how and why
interest in it has been piqued in New Zealand.
(b) The current law regarding ownership and management of rivers
The current law surrounding river ownership is essential background for this thesis as
owners have significant rights over their property. For example, if Maori had
ownership of rivers, their level of authority and control over management of rivers
would be significantly enhanced. Similarly, the level of authority and control is also
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linked to the legal regime that manages those rivers, determining who is involved, to
what level and what are the priorities.
(i) River ownership under the current law
New Zealand river law is a mix of so-called common law riparian ‘ownership’ and
statutory control by government. Under the English common law, water is for the
benefit of all citizens, thus a grant of ownership could never be made to an individual.
This is because rivers are seen as res communes (things common for the benefit of all
citizens)18 or publici juris (of public right),19 and in principle this applies to New
Zealand because of the Privy Council’s ruling in Lord v Commissioner for the City of
Sydney20 and the subsequent New Zealand courts’ rulings in Mueller v Taupiri CoalMines Ltd21 and R v Joyce.22 However, under the common law adopted in New
Zealand, riparian landowners (those landowners whose land abuts a river) are
attributed interests in rivers to appropriate or use the water based on their exclusive
access to it.23 To justify this water right, riparian landowners received common law
interests akin to ownership in a riverbed up to its centre line, with no public access or
use rights, based on the ad medium filum aquae rule.24 Therefore the legal basis that
justifies a riparian landowner’s interest in a river is ‘ownership’ of the riverbed,25 and
a landowner’s interest in the water is conceptually based on the fact that the water

18

Vattel describes res communes as “the air, running water, the sea, fish, and wild beasts.” See: E de
Vattel, The Law of Nations (1863) page 109. Cited in: A Frame, “Property – some pacific reflections”
(1992) New Zealand Law Journal, pages 21-25.

19

LexisNexis NZ Ltd, “Water: Part II. Inland Waters: (4) Rights To Water And Resource
Management” [LNZ WATER 39] The Laws of New Zealand (accessed 3 March 2008).

20

(1859) 12 Moo. P.C.C. 473. The Privy Council held that the principle of riparian ownership and the
ad medium filum aquae rule applied to colonies, and it was consequently applied in New Zealand.

21

[1900] 20 NZLR 89.

22

[1904] 25 NZLR 75.

23

LexisNexis NZ Ltd, “Water: Part II. Inland Waters: (4) Rights To Water And Resource
Management,” [LNZ WATER 39] The Laws of New Zealand, available at http://www.lexisnexis.com
(accessed 3 March 2008).

24

Waitangi Tribunal, Whanganui River Report (1999) pages 195-197.

25

Rivers (‘watercourse’ or ‘non-tidal waterways’) under the common law are conceptually split into (1)
the bed, (2) the bank or shore, and (3) the water. See: J K Angell, A Treatise on the Law of
Watercourses (1854) pages 40, 96.
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naturally passes over the soil of his or her land.26 Riparian landowner’s interests were,
however, not exclusive ownership rights.27
Legislation in New Zealand has skewed riparian ownership from its original form. For
example, the Coal Mines Act Amendment Act 1903 asserted Crown ownership of the
beds of navigable rivers therefore precluding riparian ‘ownership.’28 The introduction
of ‘navigable’ as a qualification to the rivers in which the Act applied brought
confusion as to which rivers the Crown owned. In Mueller29 the definition of
‘navigable river’ arose. In this case, the Court considered whether the law applied
only to circumstances where rivers were used for commercial activities involving
navigation, or whether it was broader and could include small boats or canoes and
kayaks.30 While the intention of the 1903 was probably to assert Crown ownership
over possible coal sources under riverbeds, the effect was the appropriation of most
riverbeds, not limited by the vague and very broad qualification of ‘navigable’ as
probably intended.31 Another type of river, tidal rivers, are also vested, quite clearly,
in the Crown.32

26

This is the cujus est solum, ejus usque ad coelum maxim. See: J K Angell, A Treatise on the Law of
Watercourses (1854) page 4.

27

Riparian landowners’ rights are subject to other common law maxims. For example, riparian
landowners can not interfere with the ‘natural flow’ of a river, therefore protecting the rights of other
riparian landowners. The maxim is sic utero tuo ut non alienum laedas. Furthermore, riparian owners
were not entitled to put down anything that disturbed the foreshore or bed, such as permanent moorings
(though this may now be superseded by sections 12 and 13 of the Resource Management Act 1991).
See: Attorney-General v Johnson (1819) 2 Wils Ch 87; 37 ER 240 and Marshall v Ulleswater Steam
Navigation Company (1871) LR 7 QB 166 at 172; [1861-73] All ER Rep Ext 1311. See: J Paavola
“Water Quality as Property: Industrial water pollution and common law in the 19th century United
States” (2002) 8 Environment and History 295-318.

28

“Navigable river” was broadly defined by section 261(1) of the Coal Mines Act 1979 as meaning “a
river of sufficient width and depth (whether at all times so or not to be used for the purpose of
navigation by boats, barges, punts or rafts”. There has been significant divergence of opinion as to the
meaning of “navigable.” See: Hinde, McMorland and Sim, Land Law in New Zealand (2004) page 840.
Section 14 of the Coal Mines Amendment Act 1903. This provision was retained in section 206 of the
Coal Mines Act 1925, and then section 261 of the Coal Mines Act 1979. Despite being repealed by
section 120 of the Crown Minerals Act 1991, the 1979 provision was, and is saved by section 354(1)(c)
of the Resource Management Act 1991.

29

Mueller v Taupiri Coal-Mines Ltd [1900] 20 NZLR 89.

30

Property Law and Equity Reform Committee The Law Relating to Water Courses: Interim Report
(Wellington, 1983). See also: Attorney-General and Hutt River Board v Leighton [1955] NZLR 750 at
770, where navigable was interpreted to mean “for commercial, or economic or general purposes of
transport.”

31

The Waitangi Tribunal has commented that “By the legislation of 1903, the Maori interest was
expropriated without consultation or compensation. The matter simply slipped through the House
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Other river types, such as non-tidal, non-navigable rivers are still subject to the
common law ad filum medium aquae rule. Riparian landowners’ common law rights
exist only in the common law. There is no legislative framework concerning their
ownership and therefore Land Information New Zealand (the government department
whose responsibilities include land titles) does not register riparian rights or river
interests on the certificate of title. Because riparian rights are perfected only by
adverse possession, they may be subject to unextinguished Maori customary title
recognisable via the common law doctrine of native title.33 Whether the ad filum
medium aquae rule itself applies to extinguish Maori customary title is unclear.34
Some proprietary rights in non-tidal, non-navigable rivers are given to River Boards
throughout New Zealand,35 however this is not the more exclusive level of ownership
that could affect Maori participation in river co-management: the Act only applies in
case of flooding, for example.
In summary, the body of New Zealand legislation does not assert Crown ownership of
any type of rivers: the Crown only owns the riverbeds of ‘navigable’ and ‘tidal’
rivers. Management and control of rivers, however, is clearly vested in the Crown,
and described in the next section.
(ii) The current law on river management
The Resource Management Act 1991 is the principal statute concerning rivers and
encapsulates the Crown’s regime for controlling and managing all natural resources,
including freshwater and thus rivers. The Act’s purpose is to “restate and reform the

without debate, in the form of the Coal-mines Act Amendment Act.” See: Waitangi Tribunal,
Whanganui River Report (1999) page 336.
32

Section 35 of the Crown Grants Act 1908. See also: Bickett v Morris L.R., 1 Sc. App 47; and, Hinde,
McMorland and Sim, Land Law in New Zealand (2004) page 838.

33

Hinde, McMorland and Sim, Land Law in New Zealand (2004) page 840 notes 49-51. Regarding
riparian rights not attaching to title certificates, see Robinson v Attorney-General [1955] NZLR 1230;
and, Brookfield [2000] 1 NZLR 13.

34

See: Te Runanganui o Te Ika Whenua Inc Society v Attorney-General [1994] 2 NZLR 20.

35

“The effect of the River Boards Act 1908, sections 73(1) and 78, is to vest in a River Board the
property in the bed of a river (whether or not it is navigable or tidal) within its district, that property,
however, being limited to give it only such rights as are necessary for the carrying out of its duties as a
River Board.” This is usually in emergency situations, for example River Boards have jurisdiction
when rivers flood. Hinde, McMorland and Sim, Land Law in New Zealand (2004) page 840 note 44.
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law relating to the use of land, air, and water.”36 It is a comprehensive statutory
regime for all natural resources. Although the Resource Management Act does not
explicitly state that the Crown has ownership of water, in section 354(1)37 it retains
the previous controlling provisions of the Water and Soil Conservation Act 1967 and
the Coal Mines Act Amendment Act 190438 to the same effect.39 Furthermore, the
Resource Management Act sets out to control water in section 13 by restricting
disturbances to riverbeds such as the erecting of structures or tunnelling;40 and in
section 14, which restricts certain disturbances or appropriation of freshwater such as

36

Resource Management Act 1991, preamble.

37

Section 354 of the Resource Management Act 1991 for reference:
“354 Crown's existing rights to resources to continue
(1) Without limiting the Acts Interpretation Act 1924 but subject to subsection (2), it is hereby declared
that the repeal by this Act or the Crown Minerals Act 1991 of any enactment, including in particular—
(a) Section 3 of the Geothermal Energy Act 1953; and
(b) Section 21 of the Water and Soil Conservation Act 1967; and
(c) Section 261 of the Coal Mines Act 1979,
shall not affect any right, interest, or title, to any land or water acquired, accrued, established by, or
vested in, the Crown before the date on which this Act comes into force, and every such right, interest,
and title shall continue after that date as if those enactments had not been repealed.”

38

Section 354(1)(c) of the Resource Management Act 1991 saves section 261 of the Coal Mines Act
1979: However, that section 261 is traced back as saving Coal Mines Act Amendment Act 1904,
section 14; the Coal Mines Act 1905, section 3; the Coal Mines Act 1908, section 3; the Coal Mines
Act 1925, section 206; and the Coal Mines Act 1979, section 261. See: Hinde, McMorland and Sim,
Land Law in New Zealand (2004) page 839, note 23.

39

Section 354(1)(b) of the Resource Management Act 1991 retains section 21 of the Water and Soil
Conservation Act 1967 notwithstanding that Act’s repeal. Subsections (2) and (3) retain the concepts of
public or common ownership under the common law.

40

Section 13 of the Resource Management Act 1991 states:
“Restriction on certain uses of beds of lakes and rivers
(1) No person may, in relation to the bed of any lake or river,—
(a) Use, erect, reconstruct, place, alter, extend, remove, or demolish any structure or part of any structure
in, on, under, or over the bed; or
(b) Excavate, drill, tunnel, or otherwise disturb the bed; or
(c) Introduce or plant any plant or any part of any plant (whether exotic or indigenous) in, on, or under the
bed; or
(d) Deposit any substance in, on, or under the bed; or
(e) Reclaim or drain the bed—
unless expressly allowed by a rule in a regional plan and in any relevant proposed regional plan or a
resource consent.
(2) No person may—
(a) Enter or pass across the bed of any river or lake; or
(b) Disturb, remove, damage, or destroy any plant or part of any plant (whether exotic or indigenous) or
the habitats of any such plants or of animals in, on, or under the bed of any lake or river—
in a manner that contravenes a rule in a regional plan or proposed regional plan unless that activity is—
(c) Expressly allowed by a resource consent granted by the regional council responsible for the plan; or
(d) Allowed by section 20A (certain existing lawful uses allowed). […]”
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taking water, taking heat or energy from that water or discharging substances into that
water.41
The relevant government authorities are local and regional councils. These councils
have the authority under sections 30(1)(a) and 30(1)(e) of the Resource Management
Act to establish, implement and review objectives, policies and methods and therefore
control the take, use, damming and diversion of water, as well as to control the
quantity, level and flow of water in any water body. Such objective and policy
documents are used in the processes and procedures under the Resource Management
Act,42 for example in deciding whether to grant resource consents (exemptions to the
standard legal regime).
Sections 6, 7 and 8 of the Resource Management Act recognise Maori interests by
requiring the Treaty principles to be considered in all decision-making under the
Act.43 Councils exercising their powers under section 30 must take into account, for

41

Section 14 of the Resource Management Act 1991 states:
“14 Restrictions relating to water
(1) No person may take, use, dam, or divert any—
(a) Water (other than open coastal water); or
(b) Heat or energy from water (other than open coastal water); or
(c) Heat or energy from the material surrounding any geothermal water—
unless the taking, use, damming, or diversion is allowed by subsection (3).
(2) No person may—
(a) Take, use, dam, or divert any open coastal water; or
(b) Take or use any heat or energy from any open coastal water,—
in a manner that contravenes a rule in a regional plan or a proposed regional plan unless expressly
allowed by a resource consent or allowed by section 20A (certain existing lawful activities allowed).
(3) A person is not prohibited by subsection (1) from taking, using, damming, or diverting any water,
heat, or energy if—
(a) The taking, use, damming, or diversion is expressly allowed by a rule in a regional plan and in any
relevant proposed regional plan or a resource consent; or
(b) In the case of fresh water, the water, heat, or energy is required to be taken or used for—
(i) An individual's reasonable domestic needs; or
(ii) The reasonable needs of an individual's animals for drinking water,—
and the taking or use does not, or is not likely to, have an adverse effect on the environment; or
(c) In the case of geothermal water, the water, heat, or energy is taken or used in accordance with
tikanga Maori for the communal benefit of the tangata whenua of the area and does not have an adverse
effect on the environment; or
(d) In the case of coastal water (other than open coastal water), the water, heat, or energy is required
for an individual's reasonable domestic or recreational needs and the taking, use, or diversion does not, or
is not likely to, have an adverse effect on the environment; or
(e) The water is required to be taken or used for fire-fighting purposes.”

42

For example, when processing applications for resource consents under Part 6 of the Resource
Management Act 1991.

43

The Waitangi Tribunal has criticised the Resource Management Act’s emphasis on sustainable
management where it means decisions are made contrary to Treaty Principles: Ngawha Geothermal
Resource Report Wai 304 (1993) pages 145-147.
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example, the “relationship of Maori and their culture and traditions with their
ancestral lands, water, sites, waahi tapu, and other taonga.”44 Other factors in
sections 6 and 7, that councils must also consider, allow a wide margin of discretion,
and state that “the benefits to be derived from the use and development of renewable
energy” can often outweigh Maori interests, for example.45
(iii) The Crown’s current river policy
Management of freshwater is a significant issue for New Zealand prompted by the
concerns for freshwater protection internationally. This is seen in the Ministry for the
Environment’s Sustainable Water Programme of Action, “a policy programme aimed
at improving freshwater management under the Resource Management Act 1991” and
“seeking to ensure that freshwater resources are managed in ways that support New
Zealand’s long-term sustainable development.”46 The government policy on
freshwater is currently under review by the Ministry for the Environment’s
Sustainable Water Programme of Action.47 The purpose of the programme is “to
ensure that freshwater resources are managed in ways that support New Zealand’s
long-term sustainable development.”48 The Programme is significant, involving a
multitude of reports and publications, and Maori are a significant component. The
Joint Maori Work Programme aims to engage Maori and is “an essential part of a
commitment to enhance Maori participation in freshwater management, now and in
the future.”49

44

Resource Management Act 1991, section 6(e).

45

Ibid., section 7(j).

46

Ministry for the Environment, “Outcomes for freshwater management in New Zealand,” available at
http://www.mfe.govt.nz/issues/water/prog-action/outcomes.html (accessed 18 February 2009).

47

For more information, see: Ministry for the Environment, “Sustainable Water Programme of
Action,” available at http://www.mfe.govt.nz/issues/water/prog-action/index.html (accessed 23 March
2009).

48

Ministry for the Environment, “Outcomes for freshwater management in New Zealand,” available at
http://www.mfe.govt.nz/issues/water/prog-action/outcomes.html (accessed 23 March 2009).

49

Ministry for the Environment, “Joint Maori Work Programme,” available at
http://www.mfe.govt.nz/issues/water/prog-action/maori.html (accessed 23 March 2009).
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Consultations with Maori as part of the Ministry’s Programme are reported on, and
demonstrate that Maori want to be partners50 in the future of freshwater management
and for Maori natural resource management techniques to be a pivotal component of
the regime.51
The government’s clear rethinking of freshwater policies and its intention to involve
Maori coupled with Maori striving to be involved means that the policy climate and
timing for considering changes to the legal management regime of freshwater is more
supportive than ever.
(c) Current legal mechanisms for Maori to make their aspirations known
to the Crown
This section introduces the legal mechanisms for Maori to make their aspirations in
river management known to the Crown. This section is essential background for
readers unfamiliar with the New Zealand legal system and relevant bodies operating
within it. The three available mechanisms are namely:
(i)

The Waitangi Tribunal Process;

(ii)

Negotiations with the Crown for settlement; and

(iii)

The judiciary.

These three mechanisms are important both in terms of working inside the current
legal regime and challenging it with the hope of reform. The three avenues are
discussed in more detail in Chapter four, which discusses the ways in which Maori
can be involved, let the Crown know of their aspirations or challenge the Crown on
river management issues. This section describes the roles, jurisdiction and relevance
of these three mechanisms.

50

Ministry for the Environment, “Wai Ora: Report of the Sustainable Water Programme of Action
Consultation Hui. Prepared for the MfE by Indigenous Corporate Solutions,” (July 2005, Ref. ME674),
available at http://www.mfe.govt.nz/publications/water/wpoa-hui-report-jul05/wpoa-wai-ora-huireport-jul05.pdf (accessed 13 January 2008), pages vii and 29. See: notes 186 and 187 below on page
54 of this thesis.

51

Ibid.
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(i) The Waitangi Tribunal Process
The Waitangi Tribunal is a permanent commission of inquiry, operating in an
inquisitorial manner, with the jurisdiction to make recommendations on claims
brought by Maori relating to Crown acts or omissions that have breached the
principles of the Treaty of Waitangi.52 To provide some background, the Treaty was
signed by the Maori people and Queen Victoria. The Treaty is a short document
signed in 1840 and consists of a preamble and three articles. The first two articles are
controversial as the English and Maori language version do not match. The English
version in article one sets out that Maori ceded absolutely and without reservation all
the rights and power of sovereignty, and in article two that Maori retained full
exclusive and undisturbed possession of their lands and estates, forests, fisheries and
other properties. The Maori version differs in that article one ceded kawanatanga
(governance) only and article two specified the retention of tino rangatiratanga (full
and absolute sovereignty) over their taonga (treasures). In both versions, article two
includes the Crown’s pre-emptive purchase clause for land sales, and article three
granted Maori the same rights and privileges as British citizens living in New
Zealand. Three versions of the Treaty therefore exist: the Maori, the English as at
1840 and the contemporary translation of the Maori text into English.
The Waitangi Tribunal predominantly operates under the Treaty of Waitangi Act
1975.53 It is composed of Tribunal members and Maori Land Court judges and is an
arm of the New Zealand judiciary.54 However, unlike the judicary, in their final
reports the Tribunal has limited jurisdiction to make recommendations, as opposed to
binding judicial decisions. Its jurisdiction is to investigate claims based on breaches
the principles of the Treaty of Waitangi and, if it thinks fit, to recommend for “the
Crown that action be taken to compensate for; or to remove the prejudice; or to
prevent other persons from being similarly affected in the future.”55 The courts and
52

Treaty of Waitangi Act 1975, section 6(1).

53

Note: other statutes including Commission of Inquiry Act 1908, the Treaty of Waitangi (State
Enterprises) Act 1988 and various other enactments provide for its jurisdiction and for the settlement
process.

54

Treaty of Waitangi Act 1975, sections 5(1)(a) and 6. For information on the Waitangi Tribunal
jurisdiction, see: Waitangi Tribunal, “About us,” available at http://www.waitangitribunal.govt.nz/about/waitangitribunal/established.asp (accessed 13 February 2009).

55

Treaty of Waitangi Act 1975, section 6(3).
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Tirbunal have derived these principles from the combined effect of the Treaty articles
– taking into account all three versions – and the intent behind the Treaty itself. The
principles include: active protection, partnership; tribal self-regulation; the duty to act
reasonably, honourably and in good faith;56 and reciprocity.57
Generally, the Tribunal considers breaches of the Treaty principles dating back to the
Treaty’s signing on 6 February 1840, although it was initially only intended for
claims after the Act’s assent in 1975. Today, its jurisdiction is limited following a
2006 amendment requiring all historical claims, that is, claims of Treaty breaches
occurring before 21 September 1991,58 to be lodged with the Tribunal before 1
September 2008.59
Waitangi Tribunal claims regarding rivers are common, and the Tribunal has made
recommendations for greater Maori involvement through co-management. In the 1999
Whanganui Report, for example, the Tribunal made such a recommendation based on
the principles of tribal self-regulation and partnership. The Tribunal’s relevance to
this thesis is that it could potentially make recommendations to reform the law to
provide a more supportive regime for recognising Maori rights, and that it can define
and describe Maori aspirations with the help of vast experience and specialised
knowledge of Maori issues.
(ii) Negotiations with the Crown
Negotiating with the Crown over breaches of the Treaty of Waitangi can take place
without first having a Waitangi Tribunal inquiry. However, either following an
inquiry or through direct negotiations, Maori are able to raise their river management
aspirations with the Crown.
Since 1995, all Crown negotiations for historical Treaty breaches fall within the
responsibility of the Office of Treaty Settlements, which reports directly to the
56

New Zealand Maori Council v Attorney-General [1987] 1 NZLR 641 (‘the Lands case’); Te Runanga
o Wharekauri Rekohu v Attorney-General [1993] 2 NZLR 301.

57

Waitangi Tribunal, Muriwhenua Fishing Claim Report (1988).

58

Treaty of Waitangi Act 1975, section 2.

59

Section 6AA of the Treaty of Waitangi Act 1975, which was inserted by section 6 Treaty of
Waitangi Amendment Act 2006 (2006 No 77).
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Minister for Treaty of Waitangi Negotiations.60 Negotiations over contemporary
breaches – meaning negotiations with the Crown regarding breaches of the Treaty of
Waitangi occurring after 21 September 1992 – are dealt with by the government
department or agency concerned.61 For example, the Ministry of Economic
Development handled contemporary claims about television and radio broadcasting
rights, and the Ministry of Economic Development managed a claim to Crown
minerals.62
The Waikato-Tainui Raupatu Claims (Waikato River) Settlement Bill 2008, including
the wider settlement,63 was negotiated directly with the Crown. Maori groups choose
whether to negotiate directly with the Crown versus negotiating with a Waitangi
Tribunal report in their hands. Claimants often see the Tribunal process as helping to
define claims but overall expect faster and cheaper results through direct
negotiations.64 The process for negotiating historical breaches has been clearly set out
by the Office of Treaty Settlements,65 however negotiations over contemporary
breaches do not follow a set process.

60

For financial and administrative purposes, the Office of Treaty Settlements reports to the Secretary
for Justice, Ministry of Justice. See: Office of Treaty Settlements, “About us,” available at:
http://nz01.terabyte.co.nz/ots/fb.asp?url=http://www.nz01.2day.terabyte.co.nz/ots/LiveArticle.asp?ArtI
D=-1651585171 (accessed 25 March 2009).

61

Office of Treaty Settlements, “Ka Tika A Muri, Ka Tika A Mua, Healing The Past, Building A
Future,” page 27, available at
http://www.nz01.2day.terabyte.co.nz/ots/DocumentLibrary%5CRedBookPart1.pdf (accessed 3 March
2009). See also note 244 below on page 73 of this thesis.

62

Ibid.

63

The wider settlement refers to the settlement Bill and the Deed of Settlement, as the Deed includes
components of the settlement that the Bill does not address. For example, the Waikato River Clean-Up
Trust set out at clause 6.10 of the Deed. See: Waikato-Tainui Deed of Settlement in relation to the
Waikato River, 22 August 2008.

64

Te Runanga o Ngati Whatua, “Ngati Whatua Historical Treaty Claims : Moving Towards
Negotiation and Settlement” (May 2008) available at
www.ngatiwhatua.iwi.nz/documents/Ngati_Whatua_Historical_Treaty_Claims_Moving_Towards_Neg
otiation_and_Settlement.pdf (accessed 27 April 2009).

65

Office of Treaty Settlements, “Ka Tika A Muri, Ka Tika A Mua, Healing The Past, Building A
Future,” part 2, pages 35-38, available at
http://www.nz01.2day.terabyte.co.nz/ots/DocumentLibrary%5CRedBookPart2.pdf (accessed 3 March
2009).
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(iii) Through the judiciary
Maori can pursue their interests through the New Zealand High Court for common
law arguments, or through the Environment Court for statutory-based intervention
under the Resource Management Act 1991. While the latter is limited to specific
remedies such as revocation of the approval of a resource consent, through the High
Court Maori may be able to achieve much wider reform of the law.
In the High Court, Maori can base their claims on the common law doctrine of native
title, which protects the property rights of prior inhabitants when sovereignty is
transferred. The doctrine is widely known in New Zealand as its potential use led to
the enactment of the Foreshore and Seabed Act 2004 which vested the full legal and
beneficial ownership of the public foreshore and seabed in the Crown, thus
extinguishing any Maori claim based on the doctrine.66 The effect of the common law
doctrine of native title is unclear, but if claims to it were upheld by the courts in the
context of rivers, the doctrine would give Maori rights equivalent to ownership, and
therefore rights to enhanced authority and control in river management.67
The other option is for Maori to access the New Zealand Environment Court, which
was established under Part 11 of the Resource Management Act 1991. The Court is
charged with overseeing the judicial procedures set out or related to the Resource
Management Act, and therefore Maori asserting rights enshrined in the Resource
Management Act can apply to it. For example, Maori may be able to assert rights
under the Act where there has been a transfer of power to an iwi (tribe), or where iwi
have not been consulted pursuant to section 8, which requires the principles of the
Treaty of Waitangi to be taken into account.68 In terms or river management, Maori
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Foreshore and Seabed Act 2004, section 13(1).

67

For more information, see: Delgamuukw v British Columbia [1997] 3 S.C.R. 1010 (Canada); P
McHugh "Aboriginal title in New Zealand courts" (1984) 2 University of Canterbury Law Review 235;
and "The legal status of Māori fishing rights in tidal water" (1984) 14 Victoria University of Wellington
Law Review 247; R Boast, "In Re Ninety Mile Beach Revisited: The Native Land Court and the
Foreshore in New Zealand Legal History" (1993) 23 Victoria University of Wellington Law Review
145; G Borrini-Feyerabend, M Pimbert, M T Farvar, A Kothari and Y Renard, Sharing Power :
Learning by doing in co-management of natural resources throughout the world (2004) pages 265-266;
J Ruru, “Property rights and Maori: A right to own a river?” (Paper presented to New Zealand Centre
for Environmental Law Conference 2009).

68

“In achieving the purpose of this Act, all persons exercising functions and powers under it, in
relation to managing the use, development, and protection of natural and physical resources, shall take
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could challenge resource consents allowing appropriation of water, for example, that
they see as excessive or damaging to the river. While Environment Court action is
limited in terms of challenging the legal regime, the accumulation of favourable case
law may still help Maori in the future.
Along with these other mechanisms available to Maori, Chapter four develops these
further in assessing their potential impact in achieving Maori aspirations in river comanagement.
(d) Co-management theory: what is co-management?
Co-management itself, the theory and the definition of this concept, is essential
background for understanding how Maori co-management of rivers operates.
Understanding that co-management involves a spectrum of involvement and various
levels of rights of control and authority in decision-making for example, sets the stage
for this thesis. That is, it presents how Maori aspirations for their level of authority
and control to increase (as set out in the next chapter) can be complemented by a
more supportive legal framework where rivers are afforded legal personality.
This section introduces co-management as relevant for this thesis, covering its related
theories and definitions both internationally and in New Zealand.
Co-management is a ubiquitous concept in natural resource management circles: an
umbrella term for arrangements covering a range of interests in natural resources.
Moreover, co-management is a broad term for an equally broad range of resources.
For example, co-management has been proposed for everything from rivers, swamps,
lakes, and harbours to geothermal resources, agriculture, and biodiversity. While there
are diversions in opinion as to how the term is interpreted, co-management is always
between the government and communities – government being interpreted in the
widest context.69

into account the principles of the Treaty of Waitangi (Te Tiriti o Waitangi).” Resource Management
Act 1991, section 8.
69

The Crown, government, and regional, local, metropolitan, provincial, unitary, government,
authorities, and councils are considered the same for the purposes of this thesis. ‘Government’ is used
to refer to all three possible co-management partners unless otherwise specified.
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(i) Defining ‘co-management’
As a word alone, co-management is a broad term. Though ‘co-management’ is not
defined in the Oxford dictionary, both parts of the word, ‘management’ and the prefix
‘co’ have various definitions. In this context, ‘management’ is defined as the process
of dealing with or controlling things or people. Prefixed with ‘co,’ a noun is formed
meaning a joint, mutual or common process of dealing with or controlling things or
people. ‘Joint, mutual or common’ and the ‘common process of dealing with or
controlling things or people’ cover a large spectrum in practical situations. Similarly,
there are numerous academic articles worldwide that define the spectrum of comanagement: spectrum meaning the possible arrangements that come under the
umbrella of co-management. Berkes has written extensively on co-management and
his interpretation includes seven degrees of co-management that range from
‘consultation’ at the lower end to ‘partnership’ at the upper.70 Because comanagement is about sharing management with government, Berkes uses Arnstein’s
‘ladder of citizen participation’71 to demonstrate various degrees of participation in
co-management: the upper rungs being “degrees of real power sharing.”72 Berkes
notes that “there is no widely accepted definition of co-management” and notes that a
more precise definition of co-management other than the sharing of power and
responsibility between the government and local resource users is “inappropriate
because there is a continuum of co-management arrangements from those that merely
involve, for example, some local participation in government research being carried
out, to those in which the local community holds all the management power and
70

Local Government New Zealand, “Co-management: Case Studies Involving Local Authorities and
Maori” (2007), available at http://www.lgnz.co.nz/library/files/store_016/CoManagementCaseStudiesInvolvingLocalAuthoritiesAndMaoriJanuary2007.pdf (accessed 13 January
2008), page 7; and, F Berkes, P George, and R J Preston, “Co-management : The Evolution in Theory
and Practice of the Joint Administration of Living Resources” (1991) 18(2) Alternatives 12.
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S R Arnstein, “A Ladder of Citizen Participation” (1969) 35(4) JAIP 216-224, available at
http://lithgow-schmidt.dk/sherry-arnstein/ladder-of-citizen-participation.html (accessed 13 January
2008).
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F Berkes, P George, and R J Preston, “Co-management : The Evolution in Theory and Practice of the
Joint Administration of Living Resources” (1991) 18(2) Alternatives 12-13. Berkes et al gave the
example: “The upper rungs indicate increasing degrees of real power sharing, in which joint decision
making is institutionalized [sic] in a partnership of equals. In situations in which resources are
manageable locally (e.g. beaver), most or all management power is delegated to the community. With
such local resources, there is full community control, legitimized [sic] by central government. In other
situations in which resources cannot be managed locally, as for example with migratory species (e.g.
caribou or Canada geese), resource users participate in decision making as equal partners. This last
stage in the co-management ladder follows the principle: “as much local-level management as possible;
only so much government regulation as necessary.”
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responsibility.”73 Other researchers make similar attempts in categorising the kinds of
co-management arrangements possible using actual case studies to form the basis of
their findings. However, in a 2004 global co-management report published by the
International Union for the Conservation of Nature (IUCN), Borrini-Feyerabend et al
depart from Berkes’ and other academics’ approaches.74 Borrini-Feyerabend et al note
the importance of terminology, but give an overview of 36 co-management
definitions and adopt a definition for the ‘concept of co-management’ as:
… a partnership by which two or more relevant social actors collectively
negotiate, agree upon, guarantee and implement a fair share of management
functions, benefits and responsibilities for a particular territory, area or set of
natural resources.75

Despite the difference in their approaches, it is clear that co-management is a broad,
umbrella term for a multitude of possible shared management arrangements.
(ii) The New Zealand definition
In New Zealand, various groups and individuals have considered co-management as
an ideal. Tipa has recently applied these international definitions of co-management
to the New Zealand context: natural resource co-management between the
government and Maori. Tipa, who has worked extensively on enhancing Maori
aspirations as well as on co-management theory and implementation, has described
four categories of co-management agreements based on case studies and her personal
experience, namely: ‘dual management,’ ‘co-operative management,’ ‘collaborative
management,’ and ‘community-based resource management.’76
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F Berkes, P George, and R J Preston, “Co-management : The Evolution in Theory and Practice of the
Joint Administration of Living Resources” (1991) 18(2) Alternatives 12.
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G Borrini-Feyerabend, M Pimbert, M T Farvar, A Kothari and Y Renard, Sharing Power : Learning
by doing in co-management of natural resources throughout the world (2004) page 69.

75

Ibid.
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G Tipa and R Welch, “Comanagement of Natural Resources: Issues of Definition From an
Indigenous Community Perspective,” (2006) 42(3) The Journal of Applied Behavioral Science 373.
See also: G Tipa, “Indigenous Communities and co-management” (Doctor of Philosophy thesis
submitted on 28 July 2003, University of Otago) pages 41-50.
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The first category, where ‘co’ means dual management, is simply some form of dual
arrangement between government and people – where ownership of resources is
vested in the state and use is by the people as of right, but where neither party has
overall responsibility for management of the resource.77 Second, co-operative
management, as used by Berkes in his hierarchy, is a management system where the
community starts to have input into the management of resources, recognising that the
community is able to contribute meaningfully to the management process.78 Third,
collaborative management, as with Berkes and Borrini-Feyerabend, means
agreements where “partners agree to share management functions, rights and
responsibilities for a territory and/or set of resources.”79 The fourth category is
community-based resource management. The most self-explanatory, this category
involves devolution of power to communities so they can then manage the natural
resource themselves.
In Tipa’s opinion the best co-management category for Maori is collaborative
management.80

Collaborative management provides for active participation in

decision-making, and inherent in this concept she sees capacity building for Maori
who have fewer resources in terms of money and personnel. The first and second
categories do not provide for this.81
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See: G Tipa, “Indigenous Communities and co-management” (Doctor of Philosophy thesis submitted
on 28 July 2003) page 41.
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Tipa thinks this area of co-management is not tightly defined (2003. page 43) though the emphasis
for some authors is equality between partners, including equal participation in decision-making. Tipa
commented: “While cooperative management requires interaction between equal partners, each retains
its own distinct identity and independence. It is unclear, however what happens in situations where
there are wide disparities between the abilities of the partners to an agreement. For example,
theoreticians fail to explain how equal status and equal participation are realised when one partner has
access to funding, staffing, expertise, statutory powers and functions, while the other has access to
minimal resources and lacks the capacity to contribute meaningfully to the relationship.” See: G Tipa,
“Indigenous Communities and co-management” (Doctor of Philosophy thesis submitted on 28 July
2003) pages 43-44.
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Ibid., page 44.
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G Tipa, “Co-management: An Indigenous Perspective” in M Thompson-Fawcett and C Freeman
(eds.), Living together : towards inclusive communities in New Zealand (2006) page 160.
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Tipa states that “collaborative management draws heavily on the wider principles of collaboration.
Participation in the process of decision-making and emphasis on power-sharing is closely aligned with
the process of collaboration. Gray asserts that stakeholders, by entering into collaborative process,
agree to share power. …[quoting Gray] ‘with the collaborative approach, the final agreement defining
the common good is not the proclamation of the ruling elite or the result of political logrolling and
majority rule, but rather a consensus agreement us.” See: B Gray, Collaborating: Finding common
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While the fourth category (community-based management) may include some
addressing of capacity needs, Tipa notes that this ignores the ‘co’ in co-management,
especially given the emphasis on self-determination and autonomy of Indigenous
people. In New Zealand, perhaps this is the ideal situation for Maori, however it is not
the most likely or politically viable approach.82 Community-based management
involves a significant, if not complete devolution of power to the community,
meaning that the government has a very small part to play in the management of the
natural resource: it is not an equal partnership.83 A government in this situation is not
involved in management, although the management is always subject to political,
legislative and administrative structures.84 Berkes and Folkes state that “even those
indigenous groups with well-functioning local management systems are dependent on
the central government for legal recognition of their rights and their protection from
outsiders,”85 and Tipa endorses this. Tipa’s view is that over-involvement of other
community members and resource users in community-based management would
disempower indigenous groups, and therefore, a formulation that better emphasises
the duality of management responsibilities – of Government and indigenous groups –
is what would best serve Maori communities.86
(e) Interest in co-management
The current interest in co-management as an ideal or tool arises for a variety of
reasons. This section gives an overview of the interest in co-management
internationally, then sets out the Waitangi Tribunal’s role in promoting comanagement in New Zealand before explaining the interest more generally. The focus
ground for multiparty problems (1989) page 118. Quoted in: G Tipa, “Co-management: An Indigenous
Perspective” in M Thompson-Fawcett and C Freeman (eds.), Living together : towards inclusive
communities in New Zealand (2006) page 158.
82

G Tipa, “Indigenous Communities and co-management” (Doctor of Philosophy thesis submitted on
28 July 2003) page 47.
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G Tipa, “Co-management: An Indigenous Perspective” in M Thompson-Fawcett and C Freeman
(eds.), Living together : towards inclusive communities in New Zealand (2006) page 158.
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Ibid., page 159; citing: F Berkes, and C Folke (eds.) “Linking Social and Ecological Systems” in
Management Practices and Social Mechanisms for Building Resilience (1998).
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F Berkes, and C Folke (eds.) “Linking Social and Ecological Systems,” Management Practices and
Social Mechanisms for Building Resilience (1998) page 8. Quoted in: G Tipa, “Co-management: An
Indigenous Perspective” in M Thompson-Fawcett and C Freeman (eds.), Living together : towards
inclusive communities in New Zealand (2006) page 159.
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G Tipa, “Indigenous Communities and co-management” (Doctor of Philosophy thesis submitted on
28 July 2003) pages 76-77.
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for the New Zealand co-management discussion is on Maori interest in comanagement.
(i) Interest in co-management internationally
Borrini-Feyerabend et al have set out four contributing reasons for the current interest
in co-management.87 The first is where there are extensive conflicts in the
development and conservation arena, such as lock-down conservation policies where
communities are denied access to important natural resources. Second, the
unpredictable results of natural resource management processes and regimes mean
that experts alone do not hold all the answers. Third, there is a general undermining of
community interests and control in natural resources because of globalisation and
decentralisation phenomena that make governments exercise tighter controls. Fourth,
changes in conservation policies to align with good governance principles allow
Indigenous peoples to have past injustices addressed. In these four reasons for comanagement, co-management is consistently a tool for raising concerns, engaging
with government, accessing local and indigenous knowledge on sustainable use of
resources, balancing needs of governments and communities through official and
agreed mechanisms and redressing past injustices.
Interest in co-management, however, is not limited to these reasons. Environmental
sustainability is a pressing world concern and another promoter of co-management,
and New Zealand is no exception (for example, see section 5 of the Resource
Management Act 1991).88 Tipa says that “resource managers accept that the
knowledge of all groups within society need to inform resource management
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G Borrini-Feyerabend, M Pimbert, M T Farvar, A Kothari and Y Renard, Sharing Power : Learning
by doing in co-management of natural resources throughout the world (2004) pages xxxi to xxxii.
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Section 5 of the Resource Management Act 1991 states:
“(1) The purpose of this Act is to promote the sustainable management of natural and physical resources.
(2) In this Act, sustainable management means managing the use, development, and protection of natural
and physical resources in a way, or at a rate, which enables people and communities to provide for their
social, economic, and cultural wellbeing and for their health and safety while—
(a) Sustaining the potential of natural and physical resources (excluding minerals) to meet the
reasonably foreseeable needs of future generations; and
(b) Safeguarding the life-supporting capacity of air, water, soil, and ecosystems; and
(c) Avoiding, remedying, or mitigating any adverse effects of activities on the environment.”
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decisions if environmental sustainability is to be realised,”89 and community groups
(that is, the resource-users) are being engaged to best manage resources in sustainable
ways. This is not a recent phenomenon. For example, in France the Seine-Normandy
Water Agency in 1968 was established with the responsibility to protect the SeineNormandy water eco-system.90 It still exists today, and has goals to: implement a
sustainable and coherent water management system engaging with all stakeholders,
insure water supply, protect the natural heritage of the river environment, reduce
accidental pollution and improve the efficiency of the water works.91 To achieve these
goals the Agency used consensual agreements, technical advice and financial support
for water-users in their sustainability goals – in this case approximately 8,700
communities plus industrialists and farmers.92 In other words, water users are directly
involved in sustainable management goals. While the system is not perfect, the results
are impressive: they have established 500 wastewater treatment plants, and reducing
organic and industrial pollution significantly.93
The increasing recognition of Indigenous rights and knowledge is another reason for
current interest in co-management.94 In countries where Indigenous movements are
prevalent, co-management is often pursued. In Canada, Rusnak has explained that
complex conflicts between First Nation groups and Canadian Society have led to
“innovative institutional responses … to resolve conflict and improve participation in
natural resource management.”95 Rusnak set out examples of Canadian co89

G Tipa and R Welch, “Co-management of Natural Resources: Issues of Definition From an
Indigenous Community Perspective” (2006) 42(3) The Journal of Applied Behavioral Science 373-391.
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United Nations Educational, Scientific and Cultural Organization (UNESCO), “Seine-Normandy
Basin (France),” available at
http://www.unesco.org/water/wwap/case_studies/seine_normandy/index.shtml (accessed 13 January
2008).
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Ibid.
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“The necessary financial resources come from water pricing and from enforcing the consumer-pays
principle - for quantitative management - and enforcing the polluter-pays principle, for pollution
control.” Ibid.
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Ibid.
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For New Zealand especially, Maori are the primary group of the population striving for comanagement in various natural resource management contexts. This is discussed later in Chapter 2
where Maori expectations and aspirations through co-management are discussed.
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G Rusnak, Co-Management of Natural Resources in Canada: A Review of Concepts and Case
Studies, Minga Working Paper #2, Working Paper Series of the IDRC Program Initiative : Minga Managing Natural Resources in Latin America and the Caribbean (1997) available at:
http://www.idrc.ca/minga (accessed 15 January 2008).
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management examples that have arisen both out of indigenous initiatives, some where
the impetus for government involvement is the threat of claims to these resources, that
is, the threat of legal action.
(ii) New Zealand interest in co-management
Good governance and good faith are key factors for government involvement in comanagement regimes, and agencies make recognisable efforts to work with
Indigenous groups. The Department of Conservation in New Zealand has a sound
understanding of the co-management concept, recognising that when working with
Maori they should adopt a standard of co-management that is more than informing or
consulting them. The Department calls their own approach ‘cooperative conservation
management,’96 and in February 2007 Local Government New Zealand published
case studies of co-management with Maori to encourage local authorities into comanagement and assist them in this process.97 The Crown is also open to Maori
involvement as a means to achieve the Crown’s sustainability goals in natural
resource management, for example, by drawing on traditional management methods.98
That Maori seek co-management to realise their aspirations is also a major factor in
its existence in New Zealand. These aspirations are explored in Chapter two, but for
the purpose of explaining co-management’s prominence in New Zealand policy and
legal development it is clear that many Maori want co-management of natural
resources, and actively seek it in various contexts, the prime example being the
Waikato River Deed of Settlement.
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Department of Conservation, “Cooperative conservation management in New Zealand/Aotearoa :
source documents” (1998) page 5.
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Local Government New Zealand, “Co-management: Case Studies Involving Local Authorities and
Maori” (January 2007) available at http://www.lgnz.co.nz/library/files/store_016/CoManagementCaseStudiesInvolvingLocalAuthoritiesAndMaoriJanuary2007.pdf (accessed 13 January
2008).
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The Ministry for the Environment recognise this in linking sustainability and mauri together,
affirming that there are many paths to sustainability. The Ministry for the Environment noted the
compatibility between concepts of sustainability and mauri (life force). See: Ministry for the
Environment, “Urgent briefing to the Minister” (February 2009).
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(iii) Waitangi Tribunal reports
The Waitangi Tribunal is a proponent of co-management in New Zealand, and has
made recommendations as such in both historical and contemporary inquiries. In the
1999 Whanganui River Report the Tribunal proposed a co-management approach,
their terms being ‘collaborative’ and ‘joint.’99 By its analysis there was insufficient
impetus and scope within the Resource Management Act 1991 to foster such a
collaborative approach. The Tribunal commented that under the Resource
Management Act as at the time of the report, that transferring power under the Act is
“discretionary and limited in scope … [there being] no process within the Act that
does not leave ultimate power and control in the hands of a regional or territorial
authority.”100 The Tribunal recognised that a collaborative approach was also needed
with local authorities because of their competence and experience in management.101
With various provisos (for example, the statutory recognition of the Atihaunui right of
ownership of the river as an entity and resource) and other practical and process
considerations, the Tribunal set out how an enabling framework might look in order
to achieve a collaborative management approach for the river, notably with the
proviso that Maori share management but that they hold ownership.102
Co-management is also recommended by the Tribunal in other reports, including the
Ngai Tahu Sea Fisheries Report 1992,103 Te Whanganui-a-Orotu Report on Remedies
1995,104 The Turangi Township Remedies Report 1998,105 the Report on the Crown's
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Waitangi Tribunal, Whanganui River Report (1999): ‘collaborative’ on page 343; and, ‘joint’ [“The
Crown should create a body jointly with Atihaunaui…”] on page 347.
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These comments would still apply in 2009 as the sections relevant to Maori under the Resource
Management Act 1991 have remained substantively unchanged. Waitangi Tribunal, Whanganui River
Report (1999) chapter 11, pages 342-343.
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Waitangi Tribunal, Whanganui River Report (1999) page 343.
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Ibid.
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The tribunal recommended that the lake should be returned to Ngai Tahu and that the iwi should be
significantly involved in future decision making concerning the lake both in regard to management and
use. Waitangi Tribunal, Ngai Tahu Report (1991) chapter 25.2.
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The Tribunal recommended “a new joint management regime be developed for the Ahuriri Estuary
that will enable the proposed hapu authority and DOC to work together in accordance with the Treaty
principles of central exchange and partnership.” The Tribunal realised that local authorities had
statutory obligations and went on to say that “any local authority that has responsibilities to fulfil in the
management of the estuary should work together with the claimants in accordance with the Treaty
principles of central exchange and partnership.” See: Waitangi Tribunal, Te Whanganui-a-Orotu
Report on Remedies (1995) part II.5.2, pages 25-26.
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Foreshore and Seabed Policy 2004,106 and the Radio Spectrum Management and
Development Final Report 1999.107
(f) Conclusion
This chapter has demonstrated that the New Zealand law concerning rivers is a mix of
riparian ownership and Crown statutory control. Local authorities have statutory
responsibilities for river management under the Resource Management Act 1991, and
co-management agreements with iwi do exist. The government is also seeking
solutions for sustainable environmental management of water through the Sustainable
Water Programme of Action, and Maori are undoubtedly a key stakeholder in the
government eyes.
Looking internationally and at Maori groups as well as New Zealand government
policy and Waitangi Tribunal decisions, co-management seems to be universally
considered as a tool that can benefit all parties, and one that fits with the ambit of
sustainable use and management. The potential for achieving Maori aspirations, as
discussed in the next chapter, is one benefit. However, as this thesis will demonstrate,
creating a uniquely Aotearoa New Zealand co-management system with a supportive
legal framework could certainly achieve Maori aspirations, and furthermore bring
other benefits as a result.
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The Tribunal recommended that the Department of Conservation negotiate with The Ngati
Turangitukua Charitable Trust over appropriate lands for either the Crown to return the ownership
“and/or establish joint management arrangements that recognise the mana and rangatiratanga of Ngati
Turangitukua.” See: Waitangi Tribunal, The Turangi Township Remedies Report (1998) chapter 5.5.5,
page 104.
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The Tribunal suggested various options as recommendations. Option 5, called “Protect the mana”
(authority) was first described in the evidence of Sir Hugh Kawharu as “an existing legal mechanism
whereby land under hapu title is subject to a regime of management involving the Crown and the
hapu.” It is worth noting that this recommendation was advanced on the basis of Maori ownership. See:
Waitangi Tribunal, Report on the Crown's Foreshore and Seabed Policy (2004) page 143.
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The Tribunal recommended that the Crown could work out a long-term plan for the management of
future allocations of spectrum rights with Maori. They further suggest that the “ownership and
management of spectrum frequencies, perhaps in joint-partnership operations, could facilitate Maori
participation in the telecommunications industry,” thus reiterating the importance of ownership in
terms of control in management and also the importance of high level involvement in management
regimes. See: Waitangi Tribunal, Radio Spectrum Management and Development Final Report (1999)
chapter 5.2.
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CHAPTER THREE
THE INTRICACIES OF CO-MANAGEMENT FOR MAORI
____________________________________________________________________
(a) Introduction
Maori culture is known for its myths and legends about the earth mother Papatuanuku
and the sky father Ranginui and the ways in which their story created the world that
we live in.108 As these traditions remain alive today, it is no wonder that Maori
associate so closely with the environment and seek a certain role in environmental
management in New Zealand, especially in respect of rivers, which are viewed as
tupuna awa (river ancestors).109
The purpose of this chapter is to:
1. Discuss the reasons why many Maori seek involvement in river management;
2. State, explain and define what the common aspirations that Maori seek are,
specifically kaitiakitanga, rangatiratanga and partnership;
3. Describe what Maori aspirations for river management are exploring and
explaining these concepts and what they mean for Maori river management;
and
4. Outline the factors that currently limit the realisation of these aspirations thus
leading into Chapter four which explains the legal limitations for Maori
seeking or operating in co-management under the current legal regime.
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See: A W Reed, Māori myths amd legendary tales (2007).
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In the Maori language, “awa” means river, channel and gully and “tupuna” as ancestor, hence “river
ancestor. See: Williams Māori Dictionary (1985). See also: M Muru-Lanning, “Tupuna Awa and
Sustainable Resource Knowledge Systems of the Waikato River” (2007) MAI Review 1, article 6,
available at http://www.review.mai.ac.nz (accessed 9 June 2009); M Bargh, “Submission on Water
Issues in Aotearoa New Zealand to the Office of the High Commissioner for Human Rights” (May
2007) available at http://www2.ohchr.org/english/issues/water/contributions/civilsociety/ (accessed 17
March 2009).
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Please be aware in reading this chapter that these are the main trends that I have found
in researching Maori aspirations in river management. I refer to “Maori aspirations”
for ease of reading, however more accurately the aspirations are those of the majority
of Maori. I directly cite Maori individuals and groups pursuing their aspirations and
other primary sources in the discussion and reference these in footnotes.
(b) The reasons for Maori involvement in river co-management
Various reasons for Maori engaging in river co-management exist. The driving
motivation is often a desire to ensure continuing connection and control over a
particular river in accordance with Maori customary values, such as kaitiakitanga.
Maori have close cultural connections to rivers. Similar to the importance of rivers for
many other cultures, including both contemporary and ancient civilizations, water and
rivers especially have been and are still essential for food, travel, and trade. The link
between the resources essential to life and culture is clearly manifested in customs,
beliefs and practices. In Ancient Egypt, Anuket was the deification of the river Nile,
and therefore of fertility, which the Nile provided.110 Customs and rituals developed
and formed a system to protect the river that was akin to protecting a god, especially
one to which one depends on for life. Maori customary law developed in a similar
manner. Tikanga Maori (culture)111 includes various rules and customs that connect
Maori people closely with their environment, and moreover determine rules for
protecting these resources based on their experiences.
Kaitiakitanga is such a custom, and one that is still very relevant for Maori today.
Like the ancient Egyptians and indeed many more traditional-focused communities
around the world today, significant spiritual connections exist between various Maori
communities and specific rivers. As with all aspects of the environment, Maori see
their connection to rivers through whakapapa (genealogy), which demonstrates the
closeness between the two according to the Maori world view.112 For example, Bargh
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R T R Clark, Myth and symbol in ancient Egypt (1959).
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Tikanga Maori is defined in several pieces of legislation: Section 2 of Te Ture Whenua Maori Act
1993 as "Maori customary values and practices”; Section 2 of the Resource Management Act 1991 as
simply “Maori customary values and practices.”
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“Many iwi have proverbs about the unity of people and water. For example in the Whanganui area
there is a saying “Ko au te awa, ko te awa ko au” … I am the river and the river is me. In the tribal
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illustrated the intensity of this connection and its holistic nature by setting out various
Maori proverbs concerning Maori customary connections to water. Rivers are also
considered a taonga (treasure), which the Waitangi Tribunal has commented as
providing “material and spiritual sustenance and a strong continuing bond. The people
belong to the river and the river belongs to the people.”113
The connection is not merely traditional: it is also relevant contemporarily. Take for
instance the Ministry for the Environment statement that:
One of the most striking and consistent themes to emerge from the [Sustainable
Water Programme of Action consultation] hui [(meetings)] is the anger, pain and
sorrow many Maori individuals and communities feel due to the current state of
New Zealand’s freshwater resources, particularly the effects of pollution and
over-allocation of water. Many things underlie these feelings – pain at the
damage which has been caused to Papatuanuku [the earth mother] (the
waterways are seen as her veins) and the mauri of waterways, the cultural
offence caused by practices such as sewage and effluent discharge, the damage
to and loss of mahinga kai, damage to the health of those who rely on that
mahinga kai, the loss of cultural wellbeing caused by degradation of the mauri of
the waters, the cumulative effects on all aspects of wellbeing and much more.114

The connection between Maori and rivers is deeply rooted in Maori custom. It persists
today, and feelings and views expressed as in the quoted passage above together with
the many claims in the courts and the Waitangi Tribunal clearly indicate that Maori
interests will continue to be motivated by such customs.
areas of Te Arawa and Waikato there are differing versions of the proverbs “Haere ake nei au, to ake te
tatau ki te whare” … and “He huahua he kai pai! He wai tekai pai!” … which refer to incidences
around people firstly disagreeing and then finally agreeing over the preciousness of water to nourish
the people.” M Bargh, “Submission on Water Issues in Aotearoa New Zealand to the Office of the
High Commissioner for Human Rights” (May 2007) page 2, available at
http;//www2.ohchr.org/english/issues/water/contributions/civilsociety/ (accessed 17 March 2009).
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This is a pepeha (proverb) that demonstrates the closeness of the Maori identification with rivers.
Waitangi Tribunal, Te Ika Whenua River Report (1998) page 86; cited in M Bargh, “Submission on
Water Issues in Aotearoa New Zealand to the Office of the High Commissioner for Human Rights”
(May 2007) page 2, available at http://www2.ohchr.org/english/issues/water/contributions/civilsociety/
(accessed 17 March 2009).
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Ministry for the Environment, “Wai Ora: Report of the Sustainable Water Programme of Action
Consultation Hui. Prepared for the MfE by Indigenous Corporate Solutions,” (July 2005, Ref. ME674),
page 7, available at http://www.mfe.govt.nz/publications/water/wpoa-hui-report-jul05/wpoa-wai-orahui-report-jul05.pdf (accessed 13 January 2008).
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(i) Maori entitlement to river co-management
No clear legal right for Maori to be engaged in river co-management exists. Rights to
natural resources are guaranteed by article two of the Treaty of Waitangi, however no
legal rights to natural resources exist. Treaty guarantees only become legal rights
when incorporated into legislation.115 Maori do however have a legal right to argue in
the Waitangi Tribunal that the Treaty of Waitangi has been breached and the Tribunal
and the Crown have accepted this in specific cases concerning rivers.116 Maori
interests are also protected in some statutes such as in the Resource Management Act
1991.117 While beneficial for Maori, there is no Maori right for engagement in river
management. Rather, what exists in favour of Maori is a “special relationship” as a
result of the Treaty, common law doctrines of customary or native title rights and
increasingly as a result of the fiduciary relationship with the Crown.118 Together, these
legal authorities create the “special relationship” which gives rise to Maori
involvement, such as in the Sustainable Water Programme of Action, and reflects
Waitangi Tribunal findings.
Moreover, there is a compelling environmental argument for Maori involvement in
river management. It is argued here that Maori should be involved to build effective
natural resource management of rivers drawing on long and time-tested knowledge of
their natural resources. Maori bring unparalleled knowledge and experience for good
natural resource management in New Zealand. Maori customs are based on long
115

See: Te Heuheu Tukino v Aotea District Maori Land Board (1941) AC 308; [1941] NZLR 590, 596597. The Privy Council in this case stated “It is well settled that any rights purporting to be conferred
by such a Treaty of cession cannot be enforced in the Courts, except in so far as they have been
incorporated in the municipal law.”
Note: The Treaty of Waitangi has been described as "simply the most important document in New
Zealand history" (R Cooke, “Introduction” (1990) 14 NZULR 1). This was reiterated by Justice
Chilwell (Huakina v Waikato Valley Authority [1987] 2 NZLR 188 at 206) who stated that "the Treaty
has a status perceivable, whether or not enforceable in law" and that "there is no doubt that the Treaty
is part of the fabric of New Zealand Society" (Huakina v Waikato Valley Authority [1987] 2 NZLR 188
at 210 per Chilwell J). However, "The principles of the Treaty do not authorise unreasonable
restrictions of the rights of a duly elected government to follow its chosen policy (New Zealand Maori
Council v Attorney-General [1987] 1 NZLR 641 at 665).
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See the Preamble, in particular subclause 17 of the Waikato-Tainui Raupatu Claims (Waikato River)
Settlement Bill 2008. Subclause 17(c), for example, states “that the Crown’s breach of the Treaty of
Waitangi denied Waikato-Tainui their rights and interests in, and mana whakahaere over, the Waikato
River.”
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Resource Management Act 1991, sections 6(e), 7(a) and 8.
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N White and A Ladley, “Claims to Treaty and other Rights: Exploring the Terms of Crown-Maori
Negotiation” (2005) 1(2) Policy Quarterly 3.
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experience in dealing with resources; they are ‘tried and true,’ albeit manifested and
fuelled by custom rather than by scientific analysis. To a certain degree, ‘tried and
true’ customs and approaches to natural resource management are equal to scientific
analysis as they have been experimented with and tested over long periods of time.119
The difference is merely the way in which the knowledge is stored and transmitted: in
customary explanations (such as mythology) rather than scientific ones. Maori
customs and mythology are certainly not as irrelevant as some view them.
(ii) Willingness to engage in Maori related legal issues
It is worth noting here that the New Zealand legal community is interested in
exploring and understanding Maori tikanga (culture). For example, the New Zealand
Law Commission has written a report on Maori culture and custom.120 The
Foundation for Research, Science and Technology121 has also funded a bicultural
project at the University of Waikato, which has published several articles in university
law journals.122 All of these demonstrate a willingness to embrace Maori concepts as
part of New Zealand law. The body of New Zealand law indeed already refers to
various Maori concepts in a variety of statutes.123
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G Borrini-Feyerabend, M Pimbert, M T Farvar, A Kothari and Y Renard, Sharing Power : Learning
by doing in co-management of natural resources throughout the world (2004) pages 55. Cited: M T
Farvar and F Berkes, “Common property resources: ecology and community-based sustainable
development (introduction and overview),” pages 1-17 in F Berkes (ed.), Common Property Resources
Ecology and community-based sustainable development (1989).
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New Zealand Law Commission, “Maori custom and values in New Zealand law,” Study paper
(NZLC SP9) March 2001, available at
www.lawcom.govt.nz/UploadFiles/Publications/Publication_112_288_SP9.pdf (accessed 27 April
2009).
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The Foundation for Research, Science and Technology is a statutory authority with an independent
Board, reporting to the Minister of Research, Science and Technology. See: http:// www.frst.govt.nz
(accessed 9 June 2009).
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The bicultural project is called Te Matahauariki Research Project and more information is available
on their website: http://lianz.waikato.ac.nz/index.htm (accessed 9 June 2009). Their profile states that
their “… overall aim of this research is to explore ways in which the legal system of Aotearoa/New
Zealand can evolve so as to accommodate the best of the values and concepts of both major
components of its society, and to generate a discourse through publications, seminars, and intercourse
with key institutions, which proposes a cohesive jurisprudence and offers models for its practical
application to selected areas of our legal system.”
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For example, in Te Ture Whenua Maori Act 1993, section 2 defines whangai who are family
members adopted in accordance with Maori custom – like adoption but without the formal legal
requirements. Whangai family members can therefore receive interests in land from a deceased
‘adoptive’ parent by will: section 108. In the Resource Management Act 1991, also in section 2,
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(c) Maori aspirations in river management
Maori aspirations and their ‘tried and true’ natural resource management techniques
are difficult to generalise, and differ depending on context. Maori views differ from
iwi to iwi (tribe to tribe) in terms of cosmology regarding, for example, what taonga
(treasure) means.124 Although no authority on ‘Maori aspirations’ exists, however the
Waikato-Tainui Raupatu Claims (Waikato River) Settlement Bill 2008, the prior Deed
of Settlement as well as first-hand Waitangi Tribunal evidence and government
reports of Maori engagement are sound guides to deduce common aspirations. I have
found commonalities in first-hand statements and interpretations, and these are
described in this section.
In the Waikato River negotiated settlement and Waitangi Tribunal evidence, Maori
express their aspirations for river management or co-management using macro level
concepts rather than specific elements of a potential co-management regime.
Reflecting this, the main aspirations, in no particular order, are:
i. Kaitiakitanga;
ii. Rangatiratanga; and,
iii. Partnership.
Such terms, as explored below, have many interpretations and meanings attributable
to them. Because of this, general definitions of each aspiration are set out first.
Second, each aspiration is translated into the river management context, thus setting
out the essential elements for Maori aspirations in river co-management to be met.
Third, in order to demonstrate the reason for including each of the particular Maori
aspirations above, evidence of this being a Maori aspiration in river co-management is
set out. The three sub-headings for analysis are therefore:

kaitiakitanga is defined and then used as an overarching concept in relation to managing the use,
development, and protection of natural and physical resources: section 7.
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U Klein, “Belief-Views on Nature – Western Environmental Ethics and Maori World Views” (2000)
4 New Zealand Journal of Environmental Law 81 at 104. However, you can pull together some
common values as Klein noted and did in this article.
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1. Defining [the aspiration]
2. Defining [the aspiration] in terms of river management?
3. Maori seek [the aspiration] in river management
Regarding the third heading, this thesis relies heavily on the Waikato River Deed of
Settlement,125 the subsequent 2008 Bill126 and Waitangi Tribunal evidence as the basis
for selecting these three Maori aspirations in river co-management. However, under
this sub-heading I also cite journals, reported articles and official documentation that
have Maori authors or quote or summarise Maori opinions from direct consultation.
For example, the consultation hui (meetings) notes in the Ministry for the
Environment’s Sustainable Water Programme of Action or Waitangi Tribunal
claimant evidence.
This section does not go so far as explaining the complete Maori worldview, its
holistic nature and the intricate matrix by which each of the aspirations below
interrelate. It is an overview, and other authoritative articles are available.127
(i) Kaitiakitanga
(1) Defining kaitiakitanga

Kaitiakitanga basically means ‘guardianship.’128 The Te Ara Encyclopedia of New
Zealand definition states: “The word ‘tiaki’ is the basis of the word kaitiakitanga.
‘Tiaki’ means to guard. It also means to preserve, foster, protect and shelter. So,
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Waikato-Tainui Deed of Settlement in relation to the Waikato River, 22 August 2008.
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Waikato-Tainui Raupatu Claims (Waikato River) Settlement Bill 2008.
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M Roberts, W Norman, N Minhinnick, D Wihongi and C Kirkwood, “Kaitiakitanga: Maori
perspectives on conservation” (1995) 2 Pacific Conservation Biology 7-20. M Marsden, The woven
universe: selected writings of Rev. Māori Marsden (2003) T A C Royal (ed.); T A C Royal, Native
traditions by Hūkiki te Ahu Karamū o Otaki Jany 1st 1856 (2003); A Salmond, Two worlds: first
meetings between Maori and Europeans, 1642–1772 (1991).
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Wakareo-a-ipurangi online Maori dictionary, [Reference: WR-KKH.8649], available at
http://www.reotupu.co.nz/wslivewakareo/default.aspx (accessed 17 March 2009). Note that it does not
mean ‘stewardship’ which means to protect or manage someone else’s property.
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notions of care and protection are at the heart of kaitiakitanga, and give it its
conservation ethic.”129
Like many Maori concepts, kaitiakitanga is deeply rooted in the so-called Maori
worldview. It is an intrinsic part of Maori tikanga (culture). Maori cosmogonical
explanations attribute the gods with kaitiaki responsibilities including watching over
and promoting the welfare of all things in all places.130 Compliance with these rules
was entrenched in Maori tikanga because of the threat of divine retribution by the
gods who held the overall responsibility. Human acts of muru (confiscation of
resources) were another compliance mechanism.131 As one of the authors here,
Kirkwood, explained:
Kaitiaki is a big word. It encompasses atua, tapu, mana. It involves whakapapa
and tika; to know ‘kaitiaki’ is to know the Maori world. Everybody on this
planet has a role to play as a guardian. But if you use the word kaitiaki, that
person must be Maori because of the depth and meaning of the word, and the
responsibility that go with it. The reason is that to be a kaitiaki means looking
after one’s own blood and bones literally. One’s whanaunga and tupuna include
the plants and animals, rocks and trees. We are all descended from Papatuanuku;
she is our kaitiaki and we are in turn hers.132
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T A C Royal, “Kaitiakitanga – guardianship and conservation,” Te Ara - the Encyclopedia of New
Zealand, updated 20-Sep-2007, available at
http://www.TeAra.govt.nz/TheBush/Conservation/KaitiakitangaGuardianshipAndConservation/en
(accessed 23 January 2008).
See also: M Roberts, W Norman, N Minhinnick, D Wihongi and C Kirkwood, “Kaitiakitanga: Maori
perspectives on conservation.” (1995) 2 Pacific Conservation Biology 7. In this article, the authors
explain that “kaitiaki is a word derived from the verb ‘kaitiaki’ (to guard; to protect; to keep; to watch
for; to wait for) – with the prefix ‘kai’ denoting the doer of the action. Hence a ‘kaitiaki’ can be
translated as a guardian, and kaitiakitanga the act of guardianship.
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Ibid., at 8.
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and C Kirkwood, “Kaitiakitanga: Maori perspectives on conservation.” (1995) 2 Pacific Conservation
Biology 7 at 9.
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Kaitiakitanga is defined in New Zealand law in the Resource Management Act 1991
as:
… the exercise of guardianship by the tangata whenua of an area in accordance
with tikanga Maori in relation to natural and physical resources; and includes the
ethic of stewardship.133

Kaitiakitanga is a common focus in Waitangi Tribunal claims where Maori claim that
under section 6 of the Treaty of Waitangi Act 1975 that they have been prejudicially
affected by actions of the Crown that has limited their abilities to exercise
kaitiakitanga.134 Recently, in the indigenous flora and fauna and intellectual property
inquiry, the Tribunal adopted the following working definition of kaitiakitanga:
For the purposes of this statement of issues, kaitiaki in respect of taonga works,
biological and genetic resources in indigenous and/or taonga species, the
environment, te reo Maori, tikanga Maori and mataturanga Maori, means the
individual(s), whanau, hapu or iwi (as the case may be) whose relationship of
kaitiakitanga and tino rangatiratanga with those taonga gives rise to an obligation
and corresponding right to protect, preserve, control, regulate, use, develop
and/or transmit those taonga and the relationship of kaitiakitanga with them; and
kaitiakitanga is intended to have a corresponding meaning.
For the purposes of this statement of issues ‘tino rangatiratanga’ includes the
right of kaitiaki to make and enforce law and customs in relation to their
taonga.135

These definitions illustrate that kaitiakitanga is the Maori version of natural resource
management. It is embedded in Maori tikanga (custom), creating duties and
obligations to the environment that permeate throughout Maori culture.
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Resource Management Act 1991, section 2.
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The Tribunal’s jurisdiction is limited to where Maori are prejudicially affected in terms of section
6(1) of the Treaty of Waitangi Act 1975, specifically by any act, regulation, order, proclamation,
notice, or other statutory instrument, or the policy or practice, or the act or omission, that “was or is
inconsistent with the principles of the Treaty.” Before the Tribunal can make recommendations, the
Crown must therefore be doing something officially, or have omitted to do something, that conflicts
with a Treaty principle.
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Waitangi Tribunal, “Wai 262 statement of issues,” Wai 262 record of inquiry, document #2.314,
page 5.
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(2) Defining kaitiakitanga in terms of river management

Maori clearly indicate that kaitiakitanga is likely to apply to rivers as well as other
natural elements of spiritual, cultural and traditional significance. The courts to accept
that kaitiakitanga applies based on case law and legislation.136 Kaitiakitanga in the
river management context is largely self-explanatory: Maori seek good protection of a
river’s environment, a role in making this happen, and adoption of Maori natural
resource management methods (in the order discussed in this section). For example,
the Waikato River Deed of Settlement sets out an agreement for a “clean-up trust,”137
the Waikato-Tainui Raupatu Claims (Waikato River) Settlement Bill 2008 establishes
a role for the iwi in co-managagement whereby natural resource management methods
can be introduced.138 However, the adoption of kaitiakitanga can become problematic
when an iwi (tribe) also wants to provide an economic base for their future
generations, For example, in the Ngai Tahu Dart River case where an iwi, Ngai Tahu,
objected on kaitiakitanga grounds to a further resource consent for a commercial jet
boat activity although the iwi itself held shares in the applicant’s competitors.139
Focusing on environmental protection, this is important to Maori as it is important to
other communities who depend on rivers for drinking water, commerce, food and
leisure. A complete conservation or ‘lockdown’ of a river for protection is not what
136

LexisNexis NZ Ltd, “Resource Management: Part 1 Establishing Resource Management: (4)
Objectives of resource management: Other matters,” [LNZ WATER 39] The Laws of New Zealand
(accessed 3 March 2008). See also: Haddon v Auckland Regional Council [1994] NZRMA 49 at 59
(sand), Sea-Tow Ltd v Auckland Regional Council [1994] NZRMA 20 at 217 (sand), Ngatiwai Trust
Board v Whangarei District Council [1994] NZRMA 269 at 281 (development of camping ground
consistent with kaitiakitanga), and Rural Management Ltd v Banks Peninsula District Council [1994]
NZRMA 412 at 421 (harbour). The Crown has also appointed boards to act as kaitiaki of some
southern lakes: Lake Wanaka Preservation Act 1973, Conservation Act 1987, section 6X. Resource
Management Act 1991, s 2(1), definition of "natural and physical resources." See Manos v Waitakere
City Council (1993) 2 NZRMA 226, affirmed Manos v Waitakere City Council [1994] NZRMA 353
(HC) and Duncan v Wanganui District Council (1992) 2 NZRMA 101 (utilisation of a motel). In
concept, the former matter of national importance "the wise use of resources" (Town and Country
Planning Act 1977, section 3(1)(b)), has a similarity to the clause: Manos v Waitakere City Council
(1993) 2 NZRMA 226 at 234, affirmed Manos v Waitakere City Council [1994] NZRMA 353 (HC),
and Smith v Waimate West County Council (1980) 7 NZTPA 241 at 255.
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Waikato-Tainui Deed of Settlement in relation to the Waikato River, 22 August 2008, clause 6.10.

138

Clause 2 Schedule 2 of the Waikato-Tainui Raupatu Claims (Waikato River) Settlement Bill 2008
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Kemp v Queenstown-Lakes District CounciI [2000] NZRMA 289 at 324-325.
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Maori seek. Rather, Maori seek sustainable use and sound environmental
management.
The next two aspects, achieving good protection of rivers and the adoption of Maori
natural resource management, go hand in hand. A role in achieving good protection is
not a light aspiration. Maori seek an active and influential role to fulfil their kaitiaki
obligations. The high level role that Maori seek therefore requires the Maori comanagers’ opinions to carry weight. Maori seek an equal status in the ‘final say,’
therefore the configuration of the top-tier management needs to have equal
representation of Maori and government staff.140
To adopt Maori natural resource management methods to a sufficient level, these
methods must be included at the actual management level. Although this could be
guaranteed in an agreement, the most effective solution is to also have Maori
decision-makers who will ensure that Maori processes are adopted and represented
accurately in order to achieve the best effect in environmental management. Both
parties need to be on an equal footing, and therefore any ownership or overall
government control that skews equality would create an imbalance in power contrary
to kaitiakitanga. In terms of Maori natural resource management techniques, these
involve processes based on a holistic worldview, which includes using temporary
rahui (conservation lockdowns), assessing goals in terms of restoring the mauri (life
force), and involving communities in their natural resource management. There are
Maori-based techniques, concepts and reports that explain some of these
techniques.141
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In the Waikato-Tainui Raupatu Claims (Waikato River) Settlement Bill 2008, iwi members and
government are represented in equal numbers in the ‘Waikato River Statutory Board’ and the ‘Waikato
River Guardians’ bodies.
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Two examples are: (1) T K K B Morgan, A Tangata Whenua Perspective on Sustainability using the
Mauri Model Towards decision making balance with regard to our social, economic, environmental
and cultural well-being, Paper presented at the International Conference on Sustainability Engineering
and Science, 7 – 9 July 2004, Auckland, New Zealand (2004) available at
http://nzsses.auckland.ac.nz/conference/2004/Session5/36%20Morgan.pdf (accessed 28 January 2008);
(2) G Tipa, L Teirney, “Using the Cultural Health Index: How to Assess the Health of Streams and
Waterways” (February 2006, Ref. ME711) available at
http://www.mfe.govt.nz/publications/water/cultural-health-index-for-streams-and-waterwaysfeb06/index.html (accessed 15 June 2008); G Tipa and L Tierney, “A Cultural Health Index for
Streams and Waterways: Indicators for Recognising and Expressing Māori Values,” available at
http://www.mfe.govt.nz/publications/water/cultural-health-index-jun03 (accessed 15 June 2008); C R
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(3) Maori seek kaitiakitanga in river management

That Maori seek kaitiakitanga in river management is demonstrated by reference to a
number of first-hand Maori sources. First, kaitiakitanga is indicated in the WaikatoTainui Raupatu Claims (Waikato River) Settlement Bill 2008 in the ‘Statement of
Significance of the Waikato River for Waikato-Tainui’:
Our relationship with the River and our respect for it lies at the heart of our
spiritual and physical wellbeing, and our tribal identity and culture.142

The Bill refers to kaitiaki in terms of mana whakahaere (authority, control, access and
management), which encompasses the “responsibility of kaitiaki (guardian of
taonga)”143 – encompassed under a wider concept to incorporate multiple iwi interests
in the Waikato River.
As noted by Roberts et al in their definitive article on kaitiakitanga, kaitiakitanga
obligations have led to Waitangi Tribunal claims over the Kaituna Rivers (1984)
because of polluting sewerage discharge into the river,144 in the Manukau Harbour
inquiry (1985) where “the harbour had suffered serious despoliation from sewerage
pollution and industrial waste.”145
Maori seek kaitiakitanga in natural resource management in many contexts. During
the Sustainable Water Programme of Action Maori consultation, it was noted that:
… many felt that a reprioritisation was needed to create an approach more in line
with the principles of kaitiakitanga, with factors other than economic ones being

Townsend, G Tipa, L D Teirney, and D K Niyogi, “Development of a tool to facilitate participation of
Maori in the management of stream and river health” (2004) 1(2) Ecohealth.
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Waikato-Tainui Raupatu Claims (Waikato River) Settlement Bill 2008, clause 8(3). See also:
Waikato-Tainui Deed of Settlement in relation to the Waikato River, 22 August 2008, clause 3, pages
21-22.
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Waikato-Tainui Raupatu Claims (Waikato River) Settlement Bill 2008, preamble. See also:
Waikato-Tainui Deed of Settlement in relation to the Waikato River, 22 August 2008, clause 1.68,
page 13.
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Minhinnick, D Wihongi and C Kirkwood, “Kaitiakitanga: Maori perspectives on conservation” (1995)
2 Pacific Conservation Biology 7 at 17.
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given greater priority, and that the emphasis should be on enhancing rather than
exploiting the water resource.146

And in the briefing to the Minister following the November 2006 consultation hui
stated that:
… the ability to exercise kaitiakitanga is important in water management.
Participants felt strongly that their kaitiaki role in water management should be
strengthened and supported.147

Also in the Ministry’s “Wai Ora” report some Maori are quoted calling for Maori
kaitiakitanga concepts to be used in the management of water in New Zealand.
There should be separate legislation for the Tupuna awa – the Resource
Management Act process and the Local Government Act process does not work
for us. We, in Raukawa, are walking the talk in terms of the impacts on tupuna
awa and have had to battle bureaucracy time and time again. We are grouped,
marginalised/divided and ruled. (Hamilton hui).148

This set of references to Maori seeking kaitiakitanga is by no means exhaustive. They
do however demonstrate that Maori seek kaitiakitanga in various historical and
contemporary contexts. The beliefs in Maori tikanga (culture) have force amongst
Maori and must be part of any Maori involvement in natural resource management
regimes.
(ii) Rangatiratanga
(1) Defining rangatiratanga

Maori describe their rangatiratanga aspirations in various ways. The Wakareo
dictionary defines rangatiratanga as “autonomous authority; sovereignty; 'chiefly'
146

Ministry for the Environment, “Wai Ora: Report of the Sustainable Water Programme of Action
Consultation Hui. Prepared for the MfE by Indigenous Corporate Solutions” (July 2005) reference
ME674, page 7.
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Ministry for the Environment, “Briefing to the Minister of the Environment” (November 2006)
paragraph 3(h).
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Ministry for the Environment, “Wai Ora: Report of the Sustainable Water Programme of Action
Consultation Hui. Prepared for the MfE by Indigenous Corporate Solutions” (July 2005) reference
ME674, page 7.
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leadership; dominion; ownership; freedom; wealth; evidence of breeding and
greatness.”149 ‘Tino’ prefixed to rangatiratanga, as in Article two of the Maori
version of the Treaty of Waitangi, magnifies the above meaning to “autonomy; selfgovernment; absolute chieftainship; full authority; independence; tribal sovereignty;
tribal self management.”150 There is, however, a difference between pre and post
Treaty definitions. Prior to the Treaty of Waitangi tino rangatiratanga described “the
sovereignty, autonomy, absolute chieftainship, full authority, enjoyed by a tribe over
its territory,” but “could be extinguished by conquest, permanently, if ahi ka
(continuous

occupation)

was

not

re-established

by

the

tribe.”151

Today,

rangatiratanga, as used in the Treaty of Waitangi (analogous with mana motuhake,
which means independent authority), describes the right of Maori to manage their
own policy, resources, and affairs, within minimum parameters necessary for the
proper operation of the State.”152 Both the pre and post Treaty definitions are
illustrated in the following quotes by Maori:
•

“Rangatiratanga means to me that nothing shall come between what is
right for me, Whanganui, and what has been left behind from our
ancestors.”153

•

“Rangatiratanga means an opportunity to make decisions and to
participate in the activities that are open to everybody.”154

•

“Rangatiratanga is the process of exercising mana [(authority)] at the
level of Iwi or hapu [or whanau].”155
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Wakareo-a-ipurangi online Maori dictionary, [Reference: WR-CL.74] available at
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Words of Matiu Mareikura explaining rangatiratanga in a contemporary context. See: Waitangi
Tribunal, Whanganui River Report (1999) page 57.
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P Sharples, AGENDA- JUNE 18 2005, Simon Dallow interviewing Pita Sharples, available at
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to Dame Catherine Tizard, Chairperson of Ministerial Advisory Committee on Oceans Policy dated 17
August 2001) page 7, available at
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Rangatiratanga is also expressed in the following way in the Te Waihora Joint
Management Plan:
For Ngai Tahu, rangatiratanga incorporates the right to make, alter and enforce
decisions pertaining to how their resources and taonga are used and managed,
and by whom. Rangatiratanga is carried out in accordance with kawa and tikanga
and is about Ngai Tahu continuing to exercise their mana or authority to affect
the relationship between themselves, their culture and traditions, and the natural
world. Rangatiratanga is traditionally embodied within the concept of mana.156

The Waitangi Tribunal has described rangatiratanga as “the exercise by Maori of
autonomy, authority, self-government, or self-regulation over their tribal domain,
which includes lands, waters, and oceans, and, as an extension of that, it encapsulates
their right to the development of their resources,”157 and also recognises “the mana of
iwi to possess, manage and control taonga in a manner consistent with Maori customs
and practices.”158
Government and non-Maori have also explored the meaning of rangatiratanga. For
example, rangatiratanga is described in the Parliamentary Commissioner for the
Environment’s glossary as “rights of autonomous self-regulation, the authority of the
iwi or hapu to make decisions and control resources.”159
Other interpretations also exist, for example, rangatiratanga is often associated with
the ‘Tino Rangatiratanga Movement,’ which seeks a return to full Maori sovereignty
in New Zealand. As illustrated by the above, the definitions are much broader. As
http://teohu.maori.nz/archive/ocean_policy/Submission%20to%20the%20Ministerial%20Advisory%20
Committee%20on%20Oceans%20Policy%2021%20August%202001.pdf (accessed 21 January 2008).
156
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Sneddon explained, the non-Maori apprehension of rangatiratanga or tino
rangatiratanga is a misunderstanding that it is a direct attack on the status quo
government of New Zealand – “the subtle undermining of the ‘one law for all’
concept” is how he believes it is interpreted.160 Maori sovereignty and Crown
sovereignty are not mutually exclusive, and Sneddon stated his belief that the original
intent of the parties to the Treaty of Waitangi was for joint legal protection but
separate sovereignty over assets and taonga. He stated that there are contemporary
examples of this parallel sovereignty working today (see below), and this is part of the
‘self-determination’ aspects of rangatiratanga. New Zealand lawyer Moana Jackson
has similarly commented that parallel legal systems for Maori and non Maori in
Aotearoa New Zealand are possible, and as he stated, mandated by the Treaty of
Waitangi.161
Self-determination

Self-determination is the internationally recognised terms that united Indigenous
peoples’ claims to self-determination, and in New Zealand it is expressed in te reo
Maori (the Maori language) as tino rangatiratanga. The term used in the Declaration
on the Rights of Indigenous Peoples,162 and the topic is ubiquitous in the Indigenous
rights movement generally. Borrini-Feyerabend et al describe self-determination for
Indigenous peoples in the following way:
… the ‘right to self-determination’ can be interpreted as their wish to decide
what type of development shall happen in their communities and to retain control
over their lives, which is intimately related to their land and natural resources.
For many indigenous peoples the right to self-determination thus appears a
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P Sneddon, “Pakeha and the Treaty – Why it’s our Treaty too - A Pakeha reflects on 30 years work
with Maori Communities - A talk at St Columba’s on Friday 7 May 2004,” available at
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Declaration is available at http://www.iwgia.org/sw248.asp (accessed 28 January 2008).
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fundamental condition towards re-assuming responsibility for natural resource
management.163

Sneddon gives an example of the benefits of rangatiratanga (“self-determination”)
for Maori. For Ngati Whatua Maori at Orakei, the 1991 settlement Act164 was a
turning point: the Act returned their marae (meeting house) in its prime Auckland
location, and led to the rebuilding of their community. Later, the government agency
Housing New Zealand agreed to transfer 100 houses to Ngati Whatua ownership,
which spurred development further. Ngati Whatua Maori were being educated, and
living within a strengthening community. Business acumen increased and drew the
respect of the Auckland business community, and New Zealand’s. Sneddon says that
this re-ignited Ngati Whatua Maori’s capacity for the exercise of rangatiratanga, and
expands on this by saying that:
An essential feature of rangatiratanga is that it relates to the group, not to the
individual. In this respect the coherence of the group is evidenced by size,
leadership, marae base, facility for manaaki [(support)] and meeting its
customary obligations, and its relevance to other Maori groupings of similar
kind. This includes its political relations with the Crown (and/or its agents).
Success with all of this has expanded its capacity to exercise rangatiratanga. In
short Orakei has reached a kind of cultural ‘critical mass’. All this has been
achieved without threat to the Crown’s right of sovereignty.165

The definitions of rangatiratanga, taking into account Sneddon’s explanations and
example, demonstrate that rangatiratanga and Crown sovereignty are compatible.
(2) Defining rangatiratanga in terms of river management

In terms of river management, rangatiratanga manifests as Maori seeking to
participate and to have authority in exercising management. As discussed above,
rangatiratanga is not necessarily a challenge to Crown sovereignty. Maori seek to be
163
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active in river management in order to have authority and control over their
community’s affairs and future. Participation in this sense is the same as participation
in kaitiakitanga, as discussed above. The difference, however, comes in the authority
to participate and make decisions and the control that follows. Authority and control
are what rangatiratanga adds to the equation.
Rangatiratanga requires authority for Maori to manage their own affairs.166 Mere
Maori involvement is insufficient, as would be the case with kaitiakitanga, rather the
Maori role in river management needs to be an enforceable right to be considered
rangatiratanga. This could be a binding agreement or law that attributes authority to
Maori opinions. For example, in co-management a management committee, which
has the actual control, with equal representation from government and Maori with
equal voting power would recognise Maori rangatiratanga. Looking at the Waikato
River settlement, the Guardians of the Waikato River are an example of equal
representation: there being ten members, five from Waikato iwi and the other five
from government.167
The following is an example of Maori expressing rangatiratanga aspirations in the
Tribunal’s Indigenous Flora and Fauna and Intellectual Property (Wai 262) inquiry.
The various Maori claims demand decision-making authority in respect of biological
and genetic resources of indigenous flora and fauna, and set out what kind of rights
flow from this authority.
Te tino rangatiratanga o te Iwi Maori incorporated and incorporates:
(a)

Decision-making authority over the conservation, control of, and

proprietorial interests in natural resources including indigenous flora and fauna
me o ratou taonga katoa (Claim 1.1(a) para 2.5(a)).
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See note 155 above in page 43 of this thesis.
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Waikato-Tainui Raupatu Claims (Waikato River) Settlement Bill 2008, schedule 3, clause 2.
However, the level of authority and control is limited by the fact that they are mostly a consultative
body (clause 15).
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(b)

The right to determine indigenous cultural and customary heritage

rights in the knowledge and use of indigenous flora and fauna me o ratou
taonga katoa (Claim 1.1(a) para 2.5(b)).
(c)

The right to protect, enhance and transmit the cultural, medicinal

and spiritual knowledge and concepts found in the life cycles of indigenous flora
and fauna (Claim 1.1(a) para 2.5(e)).168 (Emphasis added)

Whilst kaitiakitanga is the motivation, rangatiratanga brings the authority and
efficacy to Maori involvement in river management.169
Finally, in existing co-management agreements, ‘authority’ is a key concern for
Maori. Local Government New Zealand stated in a 2007 paper that:
Maori had a strong desire to be actively part of the decision-making processes. If
they were not able to participate in the decision-making processes all the time
they sought to be able to have input at critical decision points.170

This statement contains an oblique reference to rangatiratanga. Involvement at
‘critical’ decision points means that Maori, at the very least, seek a voice in decisionmaking. The word ‘input’ is used, and this reflects the tenor of this document
encouraging all kinds of co-management with Maori, from information and
consultation through to partnership. However, the true position of Maori in river
management is to have an ‘authoritative voice’, one worthy of rangatiratanga. This is
clear from the above examples of Maori seeking rangatiratanga.
(3) Maori seek rangatiratanga in river management

Rangatiratanga is clearly sought by Maori as part of their river management
aspirations. For example, it is the basis of the Waikato River settlement, as guaranteed
168

Waitangi Tribunal, “Statement of issues” (Wai 262) paragraph 1.2.2, page 6. See also paragraph
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by Article Two of the Treaty of Waitangi. The Waikato River Deed of Settlement
reaffirms the Crown’s 1995 acknowledgement that “the Waikato River determines the
identity and wellbeing of Waikato and their rangatiratanga over the Waikato River is
confirmed by the Treaty of Waitangi.”171 Because of its inclusion in the Treaty,
rangatiratanga is similarly the cornerstone of all Treaty of Waitangi claims both in
direct negotiations with the Crown and through the Waitangi Tribunal. In their
Statement of Claim for the Intellectual Property and Indigenous Flora and Fauna
Inquiry, Haana Murray, Dell Wihongi and Others set out a long list of rangatiratanga
components that form the basis of their claim, for example:
… 3. THAT te tino rangatiratanga o te Iwi Maori was and is an absolute
authority which incorporated and incorporates a right of development which
permits the Iwi to conserve, control, utilise and exercise proprietary and
ownership rights over natural resources, including indigenous flora and fauna.
4. THAT te tino rangatiratanga o Te Maori incorporated and incorporates
decision-making authority over the conservation, control of, and proprietorial
interests in natural resources, including indigenous flora and fauna. …172

The Ministry for the Environment have noted that Maori claim that water is a taonga
protected under the Treaty.173 The sub-text in this statement – the reason for this
assertion – is that Maori seek rangatiratanga in water management; taonga being
protected under Article two of the Treaty.
(iii) Partnership
(1) Defining partnership

The third Maori aspiration for this thesis – partnership – is a well-established Treaty
of Waitangi principle174 (based on Article One of the Treaty of Waitangi) and the New
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Zealand Courts and Waitangi Tribunal have both articulated meanings for it.175 These
interpretations are helpful to steer the discussion of partnership in co-management.
The Courts

Though coming to no exhaustive definition, the Courts have commented that “the
Treaty established a relationship akin to a partnership, which imposes on the partners
the duty to act reasonably, honourably, and in good faith.”176 In the Lands case
(1987), Justice Somers observed that each party owes to the other a duty of good faith
akin to the kind of duty civil law partners owe to each other,177 and enforced a duty on
the Crown. However, the reciprocal nature of the duties is also important, for both
Maori and the Crown to act reasonably, honourably and in good faith.
However, partnership does not mean equal shares. The above comments allude to a
business partnership, though the Courts are careful to note that there is no intent to
import business law. Business partnerships operate effectively and often with unequal
shareholding, and similarly the 1989 Forests case stated that not every asset or
resource in which Maori have a justifiable claim must be divided equally.178 This does
not mean that equal sharing is impossible, but that it is not necessarily essential to
effective partnership.
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Treaty principles were developed to interpret the Treaty agreement, referring to the spirit of the
document, rather than the two texts. As Justice McKay noted in the Broadcasting case (1992): “It is the
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The Tribunal

The Tribunal’s view of partnership “emphasises the obligation on both parties to act
reasonably, honourably, and in good faith as duties derived from the principles of
reciprocity and mutual benefit.”179 This is different from the Court’s analysis. While
both emphasise the obligation to act reasonably, honourably and in good faith, the
emphasis for the Court is the duty to do so. The Tribunal derives these duties from the
principles of reciprocity and of mutual benefit.180
The Tribunal saw the principle of reciprocity as the primary basis of partnership, and
has stated that:
… the following concepts [are] integral to the principle of reciprocity: the equal
status of the Treaty partners, the Crown’s obligation to actively protect Maori
Treaty rights, including the right of tribal self-regulation or self-management,
the duty to provide redress for past breaches, and the duty to consult.181

In explaining this reciprocity, the Tribunal illustrated how the relationship alters
automatically when there is an imbalance in power:
“Partnership … serves to describe a relationship where one party is not
subordinate to the other but where each must respect the other’s status and
authority in all walks of life. In this situation neither rights of autonomy nor
rights of governance are absolute but each must be conditioned by the other’s
needs and duties of mutual respect. If a power imbalance lies heavily in favour
of the Crown, it should be offset by the weight of the Crown duty to protect
Maori rangatiratanga. But most of all the concept of partnership serves to answer
questions about the extent to which the Crown should provide for Maori
autonomy in the management of Maori affairs, and more particularly how Maori
and the Crown should relate to each other that such issues might be resolved.”

179

Te Puni Kokiri, He Tirohanga o Kawa ki te Tiriti o Waitangi: a guide to the principles of the Treaty
of Waitangi as expressed by the Courts and the Waitangi Tribunal (2001) page 77.

180

Ibid.

181
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The Tribunal suggested that the Crown should exercise a “double trusteeship”
role to offset the power imbalance between the partners, namely “a duty to
protect the Maori duty to protect and an obligation to strengthen Maori to
strengthen themselves.” According to the Tribunal, Maori communities protect
and strengthen themselves through the exercise of tino rangatiratanga, therefore
the Crown must recognise the status of Maori groups exercising rangatiratanga
in order to honour its Treaty obligations.182

The principle of mutual benefit basically works on the basis that both parties can
obtain benefit from partnership, which in some cases will involve compromises by
one or the other party.183 The Tribunal has elaborated examples of situations that may
lead to a situation requiring compromise, and how this should be addressed.
(2) Defining partnership in terms of river management

It is clear that all the aspirations explained in this thesis overlap. Therefore, so too do
the explanations of how these aspirations operate in the river management context. In
kaitiakitanga Maori seek good protection of a river’s environment, a role in making
this happen, and adoption of Maori natural resource management. In rangatiratanga
Maori seek control and an authoritative position in the strategic and highest level of
river management. In this sense Maori aspirations are set towards the upper rungs of
decision-making.
Partnership, as a Maori aspiration in river management, is not bound by the
definitions given above. The Court’s view that equal sharing is not necessary for
partnership is irrelevant. Given that Maori seek rangatiratanga and partnership in
order to meet and discharge their kaitiaki obligations, equal sharing is necessary.
Maori seek the authority and weight in their opinions to make change, have Maori
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natural resource management practices practiced, and to reap the benefits of the
plethora of trickle down effects.184
More than just equal authority, Maori also seek the general duties owed by the
Crown, as articulated by the Tribunal, as to when there is an imbalance in power. The
duty referred to is ‘double trusteeship.’ By its very nature, the government is in a
superior position as lawmaker, holding substantial financial capacity, structures and
personnel.185 Part of the double trusteeship concept is ascribing sufficient weight to
Maori opinions, giving them authority, for example through legislation. However,
there is also an obligation to strengthen Maori to strengthen themselves. Comanagement theory calls this ‘capacity building,’ and requires the government to
support Maori in exercising their aspirations.
Lastly, it is important to note that partnerships are based on reciprocity. As explained
above in the discussion on kaitiakitanga, Maori will bring unique time-tested
sustainable management practices to river management.
(3) Maori seek partnership in river management

That Maori seek a partnership in river management is clearly demonstrated. River
management is a serious undertaking and Maori recognise that government brings
significant resources, structures and experienced personnel. Moreover, a partnership
is politically viable as other non-Maori interests need to be represented.
The Waikato-Tainui Raupatu Claims (Waikato River) Settlement Bill 2008 is the
embodiment of this kind of partnership. For example, the Bill sets our in clause 25
that regional planning documents must be prepared “together by Waikato-Tainui,
relevant departments, and relevant local authorities,” following the agreed process
and acting in a co-operative and co-ordinated manner.

184

Trickle down effects include: restoration of mauri (life force), protection of taonga (treasure),
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Government reports also demonstrate that Maori seek partnership in river
management. During the Ministry for the Environment’s Sustainable Water
Programme of Action hui, Maori articulated their aspirations for partnership.
There was widespread expectation that the appropriate role for Maori in water
management is one of partnership with the Crown rather than a stakeholder
relationship. This would include Maori concepts and values, such as restoring
the mauri of waterways and recognition of the role of kaitiaki, as a central part of
the water management framework.186 (Emphasis added)

Participation in the process, as seen above, is not enough for Maori to reach their
aspirations in terms of kaitiakitanga and rangatiratanga. At other similar consultation
hui it was noted by Ministry officials that:
… simply enhancing Maori participation is not enough; that Maori want more
than just participation, and want to be involved in the decision-making
processes for freshwater management rather than just being consulted. These
statements were backed up strongly with examples of local knowledge and
experience.187 (Emphasis added)

In these opinions, Maori kaitiakitanga and rangatiratanga aspirations are embedded
in their calls for partnership. Partnership relates back to Maori rangatiratanga
aspirations for authority. Maori here are saying that they want to work together, for
mutual benefit, but it is important to remember that Maori also seek some authority
and control in any partnership arrangement.
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(d) Summary of main aspirations
The following table sets out a summary of each Maori aspiration in river management
discussed in the first part of this chapter.
Table 1 – Summary of Maori aspirations in river management
Kaitiakitanga

-

Good protection of the river’s environment
A role in making this happen
Adoption of Maori natural resource
management practices

Rangatiratanga

-

Participation in river management
Authority in river management

Partnership

-

Equal power sharing
Capacity-building

(e) Limiting factors for Maori involvement in co-management
This second part explores the ways in which Maori river management aspirations can
be limited. This section explores the most likely limiting factors in terms of Maori
achieving their aspirations, including:
i. Lack of Authority and control;
ii. Maori focus on resolving larger issues first;
iii. Low Maori capacity;
iv. Difference in worldviews; and,
v. Scepticism of other parties.

55

Each of these limiting factors has been chosen on the basis of published case
studies188 and these are explained under their respective headings below in terms of
how each reason could potentially limit or block Maori achieving their aspirations in
co-management. In doing so, references to kaitiakitanga, rangatiratanga and
partnership draw on the definitions from each of the second sections for these
aspirations above: that is, the sections pertaining to the meanings of the aspirations in
terms of river management. The general definitions (those from the first sections
above) do not apply, unless stated.
(i) Lack of authority and control
That Maori need authority and control in co-management in order to meet their
aspirations is clear from the section defining Maori aspirations above, particularly
rangatiratanga. Authority and control include a spectrum of degrees, as does comanagement. Taking into account the three Maori aspirations, the level of authority
and control necessary for Maori involvement in co-management is high. Considering
partnership and in order to ensure kaitiakitanga, Maori authority and control must be
decisive: at least 50% of decision-making power.
Maori authority and control in co-management only sometimes reaches this level. For
example, under the legislative regime as at 2003 Tipa concluded that iwi and local
government had barely begun to explore the practice and potential of collaborative
management.189 Rather, Tipa’s view of current co-management arrangements is that
188
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Understanding" and "Operating Protocol." In one instrument, the Maori term "Tutohinga" was used.
Other terms or phrases that might appropriately be used include "Compact of Association,"
"Declaration," "Covenant," "Concordat" or "Statement," depending upon the recognition that one might
seek to accord to such instruments. It might also be appropriate to consider other Maori terms or
phrases.” G Hewison, Manukau City Council, “Agreements between Maori and Local Authorities; and
Analysis” (2000) 4 New Zealand Journal of Environmental Law 121 at 124.
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G Tipa, “Indigenous Communities and co-management” (Doctor of Philosophy thesis submitted on
28 July 2003, University of Otago, Dunedin, New Zealand) page 204. Tipa’s statement that iwi and
local government had barely begun to explore the possibilities remains largely true today. There are
few co-management agreements reported by Maori or seen in official documents. For example, see:
Local Government New Zealand, “Co-management: Case Studies Involving Local Authorities and
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despite their enabling appearance, legislative, organisational and procedural
frameworks within New Zealand do not necessarily confer sufficient authority and
control for Maori.190 However, the case studies of co-management with Maori
produced by Local Government New Zealand do show some examples of high level
Maori co-management. For example, the Okahu Bay Whenua Rangatira Reserve is
managed by a board comprised of 50-50 representation by the local iwi and the
Auckland City Council but with iwi ownership and an iwi member chairperson who
holds the casting vote.191 In terms of freshwater management, though not comanagement, there are also significant examples such as Lake Taupo being vested in
local iwi (tribe),192 and Te Arawa Lakes where ownership is vested in the iwi.193 The
exception is the Te Waihora mahinga kai (customary food gathering area) where
Ngati Tahu have a joint management plan in place.194 None of the examples, however,
concern river management or related areas such as watershed co-management
agreements specifically. For the most part, co-management in New Zealand includes
only low-level Maori involvement, not to the level of collaborative management that
Tipa recommended.195
The government’s overarching control is also a limiting factor. International
experience suggests that the outcomes sought by communities participating in a co-

Maori” (2007) available at http://www.lgnz.co.nz/library/files/store_016/CoManagementCaseStudiesInvolvingLocalAuthoritiesAndMaoriJanuary2007.pdf (accessed 13 January
2008).
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G Tipa, “Indigenous Communities and co-management” (Doctor of Philosophy thesis submitted on
28 July 2003) page 204.
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Local Government New Zealand, “Co-management: Case Studies Involving Local Authorities and
Maori” (2007) page 34, available at http://www.lgnz.co.nz/library/files/store_016/CoManagementCaseStudiesInvolvingLocalAuthoritiesAndMaoriJanuary2007.pdf (accessed 13 January
2008). See case study number 5.
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Deed of Settlement with Ngati Tuwharetoa 1992.
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The example of Lake Taupo and Tuwharetoa above, while not co-management, illustrates how
ownership can lead to Maori aspirations being partially met. One problem with these situations worth
mentioning is that the lakes concerned are artificially divided into areas of possible ownership. For
example, Tuwharetoa and Te Arawa own only the beds of the lake. This is an anathema to the Maori
worldview, and therefore Maori natural resource management and their aspirations. Ownership of
lakebeds vested into iwi in the Te Arawa Lakes Settlement Act 1992, section 11.
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The Te Waihora Joint Management Plan relates to a significant mahinga kai (customary food
gathering area) for Ngai Tahu and includes the bed of the lake Te Waihora amongst other water bodies.
See: Department of Conservation and Te Runanga o Ngai Tahu, “Te Waihora Joint Management Plan”
(2005) appendix 1, page 175.
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See discussion above on page 22.
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management agreement may fail to be realised because of such reasons. For example,
after decades of experience, Don Ryan (Maas Gaak) Speaker of the Gitksan
Hereditary Chiefs from Canada, came to the conclusion that “most envisaged joint
management schemes contain what he refers to as a 'God Clause' (The Minister has
final say) and a ‘greed clause' (Everything has to make economic sense).”196 The lack
of sufficient Maori authority and control in current co-management arrangement
stifles the effect Maori could have.
The Waikato-Tainui Raupatu Claims (Waikato River) Settlement Bill 2008 and the
wider settlement will establish a co-management regime that may meet Maori
aspirations.197 The Bill establishes a co-management arrangement including a
statutory board that manages the river with equal representation and decision-making
power between Maori and government.198 This example is important to note for the
reason that control can be given to Maori in this way because decision-making power
and rights can be attributed to Maori through valid law-making processes. While such
an arrangement is still subject to the kind of ‘god clause’ mentioned above, it still has
the potential to be effective.
(ii) Maori focused on resolving larger issues first
Many iwi and hapu want ownership and other rangatiratanga issues talked about. The
following was noted by Ministry for the Environment officials during the Sustainable
Water Programme of Action in the Wai Ora report under the heading “The need to
deal with Treaty issues around ownership and partnership.”
… many people felt alienated by the lack of discussion of high-level Treaty
issues, Treaty claims or Maori values in the discussion document. A few saw the
question of freshwater management as essentially a Treaty issue. Many
participants called for the Treaty to be a factor in determining the appropriate
level of Maori involvement in freshwater management, and wanted consideration
of the Treaty relationship to be a priority within the Sustainable Water
Programme of Action.
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C Notzke, Aboriginal Peoples and Natural Resources in Canada (1994) page 59.
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Waikato-Tainui Raupatu Claims (Waikato River) Settlement Bill 2008, clause 4(f).
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Ibid., schedule 4.
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Many speakers were of the view that Treaty-based relationship and
ownership issues must be addressed before any major changes to water
management can be considered, with some stating that this was especially so
where changes which might result in auctioning or tendering of water rights, or
privatisation of the resource, were being considered. Some participants asked for
government to work to address and clarify some of the uncertainties around
property rights in fresh water. A few submitters wanted it to be much clearer
whether the Crown was assuming ownership or management rights. Article 2
issues, particularly the need to protect water as a taonga and give Maori the
power to protect their taonga themselves, were also raised.”199 (Emphasis added)

Maori continue to assert Treaty rights to be included in freshwater management, as
well as many other aspects of New Zealand law and policy. However, Maori seek
these clarifications, such as discussion regarding ownership, because they see the
importance of ownership in the common law system, and the authority and control
that flows from it.
(iii) Low Maori capacity
The third limiting factor on Maori river management aspirations is their low
‘capacity.’ The term ‘capacity’ includes financial, personnel, and institutional
knowledge of the various environmental management systems. Financial capacity is
necessary for Maori involvement at a significant level of authority and control. Maori
co-managers require finances to both pay their staff and support their initiatives. Tipa
has noted that the low resources of many Maori groups makes it difficult for Maori to
exercise kaitiakitanga, especially in a way that is recognised by the mainstream
public, and consequently good Maori involvement, collaboration with agencies is
inhibited given the questions over the effectiveness of Maori natural resource
management.200 As Maori settlement monies and other iwi finances are private funds,
they are not necessarily for co-management initiatives to be used for public functions
such as river co-management. Co-management arrangements in New Zealand
199

Ministry for the Environment, “Wai Ora: Report of the Sustainable Water Programme of Action
Consultation Hui. Prepared for the MfE by Indigenous Corporate Solutions” (July 2005) reference
ME674, page 7.
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G Tipa, “Indigenous Communities and co-management” (Doctor of Philosophy thesis submitted on
28 July 2003) pages 93-94.
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generally acknowledge that government funding for Maori involvement is necessary,
and Local Government New Zealand recognise that a necessary degree of funding for
Maori is essential.201
Personnel capacity (or ‘staffing’) and institutional knowledge refers to whether a
specific Maori community are available to be involved and whether they have
background education and skills. Institutional knowledge includes experience of
processes and regimes, such as compliance with the Resource Management Act 1991
and other legislation. As Local Government New Zealand has noted, these factors are
usually provided for Maori in past and existing co-management agreements.202
Maori internal structures, or the lack thereof in terms of western management systems
may also inhibit the effectives or negotiations for a co-management arrangement.203
Some Maori groups resist forming legally recognised groups such as corporations and
companies. There is less resistance for the formations of trusts, probably due to the
fact that they are more akin to Maori customary ownership and management. Trusts
are common forms of ownership, and there are various types of Maori-specific trusts
under Te Ture Whenua Maori Act 1993 for Maori ownership of land because of their
similarity to Maori custom.204
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Local Government New Zealand, “Co-management: Case Studies Involving Local Authorities and
Maori” (2007) page 14, available at http://www.lgnz.co.nz/library/files/store_016/CoManagementCaseStudiesInvolvingLocalAuthoritiesAndMaoriJanuary2007.pdf (accessed 13 January
2008).
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The recent Waka Umanga (Maori Corporations) Bill 2008 would assist with the legal recognition of
Maori internal structures as “Maori collectives” would be recognised as legal entities by virtue of this
Bill. However, the mechanics of such a system are yet to be seen in practice. For more information,
see: http://www.parliament.nz/en-NZ/PB/Legislation/Bills/0/7/8/00DBHOH_BILL8344_1-WakaUmanga-M-ori-Corporations-Bill.htm (accessed 8 June 2009). See also: New Zealand Law
Commission, Waka Umanga. A Proposed Law for Maori Governance Entities (Report 92, Wellington,
May 2006).
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The trusts available under Te Ture Whenua Maori Act 1993 are: (1) Ahu Whenua Trusts (designed
to manage whole blocks of Maori freehold land) (section 215); (2) Whenua Topu Trusts (designed to
manage land belonging to an iwi or hapu) (section 216); (3) Kai tiaki Trusts (designed to protect
minors or persons under disability) (section 217); (4) Whanau Trusts (designed to hold and manage
beneficial interests or shares in Maori land or general land owned by Maori) (section 214); (5) Putea
Trusts (designed to deal with uneconomical smaller share interests within a block or within various
blocks) (section 212).
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(iv) Differences in worldviews
The difference in worldviews also limits the efficacy of co-management agreements.
A clash of worldviews may lead to disagreements over approaches and fundamental
philosophies simply because each party fails to understand this and the overall
meaning and intent is lost as a result. However, there are ways around this through
understanding the background and points of reference of both Maori and western
science.
Conservation is mostly dominated by western concepts. Maori have historically been
excluded from the development of New Zealand conservation ideas. This changed, at
least officially in 1977 with the Town Country and Planning Act, which stipulated
that the relationship of Maori people to their land is a matter of national importance.205
That said, significant development of conservation ideas had already been developed
for New Zealand at that time. These were western-based, slightly altered for the New
Zealand context, but foreign to Maori conservation ideals in terms of their methods
albeit with some alignment in terms of the end goal.
Auckland academic Ulrich Klein suggested seven paradigms essential to the Western
view of nature (left column) and seven paradigms that are essential for the Maori
worldview (from assessing the most common/influential elements of ‘Maori
beliefs’):206
Table 2 – Klein’s comparative factors of the western and Maori worldviews
1. Nature is objective, fixed and governed

1. Nature is physical as well as spiritual

by law (mechanistic view).

(holistic)

2. Human beings are separated from

2. Human beings are genealogically linked

nature (dualistic view).

with all natural assets (whakapapa) and
therefore

belong

to

nature

(whanaungatanga).
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Section 3(1)(g) of this Act was the first involvement of Maori in conservation. U Klein, “BeliefViews on Nature – Western Environmental Ethics and Maori World Views” (2000) 4 New Zealand
Journal of Environmental Law 81 at 82.
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U Klein, “Belief-Views on Nature – Western Environmental Ethics and Maori World Views” (2000)
4 New Zealand Journal of Environmental Law 81, pages 103-104, 117. These paradigms have been
made into a table using the wording from the original article.
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3. Humankind has a central position

3. Humankind has a central position

within the natural world. This position

within the natural world, but has to respect

makes human beings indifferent to nature

the life-force of all natural things and

(negative

beings (positive anthropocentric).

responsible

anthropocentric
for

nature

view)

or

(positive

anthropocentric view).
4. Western societies are progressive in

4. The world is in process and therefore

science and economy (progressive view).

“progress” is uncertain (dynamic).

5. The world is divided into a subjective

5. Facts and values are not separated or

and objective sphere, as scientific and

isolated (value oriented).

economic facts are strictly separated from
individual and common values (objective
view).
6. Concepts of private property and

6. Private rights to use are limited by

political liberalism are rooted in the belief

common interests of the hapu and iwi

that individualism and egoism are linked

(collective).

with efficiency (individualistic view).
7.

Human happiness is an essential

7. Needs rather than individual wants are

“value” in Western societies and mainly

decisive in a Maori economy of balance

seen as the result of materialistic want

(utu).

fulfilment (utilitarian view).

There is a clear difference between the western mechanistic and Maori holistic
worldviews. For example, Maori will use traditional methods such as rahui (akin to a
temporary quarantine) to restore the mauri (life force) of a resource. Often such
approaches are incompatible with conservation ideas that focus on the preservation of
the resource only, without taking into account the wider context and effect on
communities. The example of rivers from both points of view is also illustrative: the
western construct of the ‘elements of a river’ (for example, the water, the bed, the
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space the water occupies, the air above it),207 compared to a traditional Maori view of
a tupuna awa (the river as an ancestor), an undivided and indivisible entity.208
There is also scepticism of the Maori worldview by mainstream public, and this is a
political barrier to realising Maori river co-management aspirations. Berkes noted that
customary management is not usually recognised as a proper science, which he puts
down to being a “symptom of the deep schism between the two parties regarding the
validity of native peoples’ world view.”209 Tipa also noted this problem and has stated
that resource management agencies need to consider and accept the Maori natural
resource management as valid.210
(v) Scepticism
More generally, scepticism of Maori views is also a limiting factor on Maori comanagement involvement. There are two categories of scepticism relevant here.
Firstly, Maori are sceptical of government, especially local government: both in
general and in terms of co-management. Secondly, there is mainstream scepticism of
Maori involvement in environmental management as mentioned in the worldviews
section above.
Maori scepticism of local government is an issue not limited just to co-management,
but in various other areas of local government engagement such as local body
elections. Cheyne and Tawhai completed an extensive report on Maori views of local
government in 2007,211 and found that there has been and still is a lack of political will
to advance Maori local political self-determination within local government, and this
207

Notably, the space occupied by the water and above the water is the concept of the ‘Crown stratum,’
which was introduced by section 1(2) of the Te Arawa Lakes Settlement Act 2006. This so-called
‘Crown stratum’ is “retained” as Crown land under this Act.
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This may be an oversimplification suggesting the western science never considers a whole river
entity, however, rivers are always considered in the context of a tupuna awa rather than on one
particular component (for example, water) that is part of that whole entity.
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F Berkes, P George, and R J Preston, “Co-management: The Evolution in Theory and Practice of the
Joint Administration of Living Resources” (1991) 18(2) Alternatives 12.
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G Tipa, “Indigenous Communities and co-management” (Doctor of Philosophy thesis submitted on
28 July 2003, University of Otago, Dunedin, New Zealand) pages 122-128.
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C M Cheyne, V M H Tawhai, He Wharemoa Te Rakau, Ka Mahue : Maori Engagement with Local
Government: knowledge, experiences, and recommendations : A research project supported by the
Royal Society of New Zealand Marsden Fund (2007) (MAU-039) page xii.
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is stifling Maori participation.212 Tipa also noted that Maori are sceptical of their
involvement in co-management specifically as they believe that their views will not
be sufficiently taken into account.213
The second category is mainstream scepticism of Maori involvement. As Tipa notes,
there needs to be an “incentive for other stakeholders, in particular resource users, to
work with Maori when they perceive the current management regime to be satisfying
their needs.”214 Getting stakeholders and the public onside is not an easy task. On
average, Maori have lower financial resources215 and it is therefore difficult to
exercise Maori natural resource management using kaitiakitanga in a recognisable
way to the mainstream public.216
(f) Conclusion
This chapter has shown that Maori seek involvement in river management because of
their close cultural connection with the environment, part of the Maori holistic
worldview.217 This connection is still strong in contemporary Maori society.218
Moreover, Maori have an arguable claim to be involved in river management through
the Treaty of Waitangi,219 statutory incorporation of Treaty rights in some cases220 or
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C M Cheyne, V M H Tawhai, He Wharemoa Te Rakau, Ka Mahue : Maori Engagement with Local
Government: knowledge, experiences, and recommendations : A research project supported by the
Royal Society of New Zealand Marsden Fund (2007) (MAU-039) page xii: “Seeking full Maori
participation and the changes required to secure such participation must be re-conceptualised as an
effort for enhancing social justice and the democratic legitimacy of our local body institutions. In this
way, local governments can be leaders in creating a better future with Maori, for all New Zealanders, in
Aotearoa.”
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G Tipa, “Indigenous Communities and co-management” (Waikato-Tainui Deed of Settlement in
relation to the Waikato River, 22 August 2008, submitted on 28 July 2003) chapter 13.4, page 263.
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simply because Maori tried and true expertise should be included in the interests of
achieving better environmental management.221
The common aspirations as set out in this chapter are kaitiakitanga, rangatiratanga
and partnership, as summarised in Table 1, which also translates each aspiration into
the necessary practical components for river management.
What the limiting factors show is that while some good examples of engagement with
Maori exist,222 there is no clear indication that Maori aspirations can fully be met
under the current system. First, Maori kaitiakitanga aspirations are limited in terms of
having Maori management techniques being used because, based on rangatiratanga
aspirations, Maori do not have a sufficient level of authority and control. Second,
Maori themselves are focused on having the ownership questioned answered first,
which may prevent groups from fully engaging in fulfilling their aspirations. Third,
for Maori to have an effective role in a river’s management, they need the personnel
and financial capacity to do so. Finally, the differences in worldviews and public
scepticism both prove to be further obstacles for Maori being allowed to be involved
at the level they wish. The next chapter expands on the limits for Maori achieving
their aspirations by discussing the current legal regime and how Maori can be
involved under that regime.
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See note 119 above.
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Department of Conservation, “Cooperative conservation management in New Zealand/Aotearoa :
source documents” (1998) page 5; Local Government New Zealand, “Co-management: Case Studies
Involving Local Authorities and Maori” (2007) available at
http://www.lgnz.co.nz/library/files/store_016/CoManagementCaseStudiesInvolvingLocalAuthoritiesAndMaoriJanuary2007.pdf (accessed 13 January
2008).
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CHAPTER FOUR
MAORI INVOLVEMENT UNDER THE EXISTING LAW: CO-MANAGEMENT
AND NEW ZEALAND RIVERS
____________________________________________________________________
(a) Introduction
The possible limiting factors in Chapter three above in existing co-management
regimes demonstrate that Maori lack the necessary control or authority necessary to
meet their aspirations in river co-management.
The purpose of this chapter is to:
1. Explore the current legal mechanisms for Maori achieving their aspirations.
2. Demonstrate that the current legal framework can prove difficult for Maori to
be involved in river management in terms of meeting Maori aspirations.
The currently existing legal mechanisms are:
1. Using the Resource Management Act 1991;
2. Pursuing a Waitangi Tribunal claim and subsequent Treaty of Waitangi
settlement;
3. Pursuing direct negotiations with the Crown; and
4. Claiming ownership via the common law doctrine of native title.
These four mechanisms may include co-management, however the focus of this
chapter is to explore the possibilities of meeting Maori aspirations in river
management by any means possible. While other mechanisms exist, such as standing
for local government election, this chapter’s focus is direct involvement.
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(b) Pursuing rights under the Resource Management Act 1991
One option for Maori is to use the Resource Management Act in the interests of
achieving their aspirations in river management. As set out in the background in
Chapter two, the Resource Management Act is New Zealand’s primary piece of
legislation relating to the use of land, air and water. The options for Maori to be
involved in river management under this Act are explored in this section.
(i) Cooperating with local authorities under the Resource Management Act
1991
In terms of joint Maori and local authority cooperation, there are two options. First,
section 33 of the Resource Management Act allows local authorities to transfer any of
its functions, powers or duties to “public authorities,” which includes “iwi
authorities.”223 The Ministry for the Environment has set out possible instances where
a section 33 transfer could apply in a booklet on Maori participation:
1. Transfer of power to become a consent authority.
You may want to control the activities over a maunga of significance to your
hapu or iwi. You would then ask the local authority that the power of a consent
authority be transferred to your iwi authority or committee. This power would be
used for the purpose of making decisions on resource consent applications that
seek permission to carry out activities on that maunga.
2. Joint management.
As an iwi authority, you may wish to set up a joint management situation with
your local authority. This means that the exercise of a power is shared between
the local authority and the iwi authority. The agreement would need to be clear
and set out who is responsible for what.224
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Section 33(2) as defined in section 2 as “the authority which represents an iwi and which is
recognised by that iwi as having authority to do so.” See also: E Clark, “Section 33 of the Resource
Management Act 1991” in J Hayward (ed.), Local Government and the Treaty of Waitangi (2003).
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Ministry for the Environment, “Tools for greater Maori participation” under the heading “Examples
of when to apply for a transfer of functions or powers,” available at
http://www.mfe.govt.nz/publications/rma/ki-teuo-te-hiahia/html/page5.html (accessed 3 March 2009).
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To effect this transfer, the local authority must hold special consultations225 and
negotiate with the iwi authority. The transfer is not an absolute transfer of these
functions, powers or duties; and local authorities must retain responsibilities for some
matters including approval of any plan developed by the iwi authority under its
section 33 power. Moreover, section 35 requires local authorities to monitor the
exercise of those transferred functions, power or duties.
Another option is that an iwi could opt to jointly develop plans or strategies under
section 36B of the Resource Management Act 1991 to arrive at mutually agreed and
supportive outcome,226 or introduce an iwi environmental management plan that the
local authority must consider pursuant to sections 61(2) and 74(2)(b)(i) in making
decisions.
However, there are problems with both options. The transfer of power to iwi
authorities comes with a significant burden, and local authorities will only make the
section 33 transfer where “the iwi authority is the appropriate group able to deliver
the duties, functions or powers efficiently.”227 An iwi authority that lacks financial or
technical capacity may therefore be excluded from pursuing this option. Similarly, for
iwi to be involved in jointly developing plans or strategies with local authorities, these
options will be constrained for Maori with limited capacity. Costs can be negotiated
as part of the agreement with the local authority in either of these options, however
there are no guarantees under the Resource Management Act 1991 for costs to be
compensated or that the local authority will agree to cover any of the costs. While a
Sustainable Management Fund for community environmental management initiatives
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Resource Management Act 1991, section 33(4).
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Section 36B was inserted, as from 10 August 2005, by section 18 of the Resource Management
Amendment Act 2005 (2005 No 87).
See also: Rotorua District Council, “Proposed District Plan : Tatou Tatou,” Chapter 5, available at
http://www.rdc.govt.nz/NR/rdonlyres/AEC5CC55-DE9E-4DF1-B350D42F433F6B67/0/Part05_MaoriDevelopment.pdf (accessed 3 March 2009).
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Ministry for the Environment, “Tools for greater Maori participation” under the heading “When can
a transfer of power to an iwi authority occur?” available at
http://www.mfe.govt.nz/publications/rma/ki-teuo-te-hiahia/html/page5.html (accessed 3 March 2009).
(Emphasis added.) See also: Resource Management Act 1991, section 33(4)(c).

68

exists, the fund is regularly oversubscribed and thus there is no guarantee that this will
be awarded.228
(ii) Using the Resource Management Act 1991 as a third party
Other options under the Resource Management Act are those that are open to third
parties generally. First, Maori could meet their kaitiakitanga duties by applying to the
Environment Court regarding specific cases; for example, appealing a council
decision where resource consent has been approved but where Maori think it should
not have been. While there are some successful case examples of this kind of action229
these are not commonplace. Second, Maori could apply for a ‘water conservation
order’ under Part nine of the Resource Management Act 1991.230 Any person231 can
apply under section 200 for such an order that will serve to recognise and sustain
either:
•

outstanding amenity or intrinsic values which are afforded by water in
their natural state: [or]

•

where waters are no longer in their natural state, the amenity or intrinsic
values of those waters which in themselves warrant protection because
they are considered outstanding.232

A water conservation order may provide for preservation,233 protection (for example,
of habitats and fisheries),234 or for the “protection of characteristics which any water
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Ministry for the Environment, “Sustainable Management Fund,” available at
http://www.mfe.govt.nz/withyou/funding/smf/ (accessed 3 March 2009).
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body has or contributes to, and which are considered to be of outstanding significance
in accordance with tikanga Maori.”235
The first problem with these methods of intervention is that Maori do not always have
capacity to know of consents that they would otherwise object to. Although it is
arguable that iwi should be consulted pursuant to section 8 of the Act (which
incorporates the principles of the Treaty of Waitangi) the law and practice on this is
unclear. Moreover, as in the previous section on cooperating with local authorities, it
takes time and money to monitor resource consents and assess impacts and so on, and
Maori will be burdened with the costs of time and money that it takes to intervene. In
other words, while there is protection in the Resource Management Act, Maori need
to be proactive to seek this protection, which involves financial costs and time.
National’s recently introduced Resource Management (Simplifying and Streamlining)
Amendment Bill 2009 will also affect the costs of Maori intervention.236 Although this
Bill does not seem to directly affect the Maori interest components in the Resource
Management Act 1991, Maori objections under this Bill would come with more risk
as “frivolous or vexatious” submissions or appeals are to be deterred by raising court
costs and allowing security for costs.237
In conclusion, the Resource Management Act 1991 does not provide Maori with a
sufficient level of control or authority, as sought in Maori rangatiratanga aspirations.
For cooperation under the Resource Management Act, the possible transfer of powers
to iwi is limited by the sections requiring the local authority to retain legal
responsibility and to monitor the exercise of the transferred power.238 Second, Maori
seeking to implement non-western or unconventional resource management
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techniques may be stopped because the local authority cannot justify the ‘risk’ as
gauged according to western conservation ideals. In terms of making joint plans or
strategies with local authorities, a lack of Maori capacity may in some cases preclude
many groups’ involvement. Third, although the principle of good faith would likely
apply to these joint arrangements, the local authorities would still hold more control
and authority, and if that conflicted with Maori aspirations their opinions would
effectively veto all others. In the end the relationship would be a special consultation
with Maori, not a joint or collaborative management regime. Finally, third party
methods of involvement under the Resource Management Act put Maori in an even
more remote position of influence, further limiting their influence and authority in
decision-making.
(c) Pursuing a Waitangi Tribunal claim and subsequent Treaty
settlement
Through the Waitangi Tribunal (the permanent commission of inquiry that
investigates breaches of the Treaty of Waitangi), any Maori individual or group can
submit claims pursuant to section 6(1) of the Treaty of Waitangi Act 1975 as a second
option for Maori to achieve their aspirations in river management. The Tribunal can
only make non-binding recommendations according to section 6(3) of the Act.
Focusing on co-management, Maori can seek a Waitangi Tribunal recommendation
for a co-management agreement by setting this out in their statement of claim, having
the Tribunal’s recommendation and then negotiating on this basis with the Crown.
There are a number of preliminary hurdles when lodging a claim under section 6(1) of
the Act with the Tribunal. First, the Tribunal’s 2006 limitation to its jurisdiction under
section 6AA of the Act that no “historical” claims be submitted after 1 September
2008 will affect newly submitted claims.239 “Historical” means occurring after 21
September 1992. Therefore, Maori wanting to pursue claims relating to rivers must
either focus their claimed Treaty breaches by reference to current issues, or relating to
past breaches occurring since 21 September 1992 only (section 2). Actually
establishing a breach is the second hurdle. The Tribunal’s jurisdiction is limited to
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where Maori are prejudicially affected in terms of section 6(1) of the Treaty of
Waitangi Act 1975, specifically by any act, regulation, order, proclamation, notice, or
other statutory instrument, or the policy or practice, or the act or omission, that “was
or is inconsistent with the principles of the Treaty.” Before the Tribunal can make
recommendations, the Crown must therefore be doing something officially, or have
omitted to do something, that conflicts with a Treaty principle.
Fourth, Tribunal inquiries are long, the average being between two to eight years for
the inquiry process alone.240 Although urgent inquiries are possible,241 they are at the
discretion of the Tribunal who will take into consideration factors such as whether the
claimants “are suffering, or likely to suffer, significant prejudice as a result of current
or pending Crown actions or policies” or whether “there is no alternative remedy that,
in the circumstance, it would be reasonable for the claimants to exercise.”242
Environmental damage to a river may be quite damaging in discrete cases (for
example, a major hydro-electric project on a river), however in normal circumstances
the Tribunal is unlikely to address the claim urgently.
Some weight can be given to the argument that the Tribunal process results in a very
thorough analysis of the particular Maori aspirations and what is claimed. For
example, in the Whanganui River Report the Tribunal proposed a co-management
approach, even setting out what an enabling framework might look like in order to be
sufficiently effective.243 However, despite the Tribunal’s report and recommendations
(as set out in Chapter two) the subsequent Whanganui River negotiations have stalled
and no progress has been made during the last 10 years. Furthermore, as the
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Ministry of Justice, “Presentation on the Waitangi Tribunal, provided by Liz Sinclair, Deputy
Secretary Operations, Stuart White, General Manager Special Jurisdictions; and Darrin Sykes, Director
Waitangi Tribunal” (23 June 2005) available at http://www.waitangitribunal.govt.nz/doclibrary/public/news/Presentation_to_MASC_23June2005.pdf (accessed 6 March
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Tribunal’s recommendations are not binding, there is no guarantee that the Crown
will accept the claim.
Outside of co-management, other options for achieving Maori aspirations are possible
from Tribunal recommendations. The Tribunal can make recommendations as it sees
fit,244 therefore claims for amendments to be made to the Resource Management Act
1991 to allow better Maori interests to be integrated are possible. The non-binding
nature of the recommendations is again a problem, however changes at the legislation
level are also significantly more difficult to achieve given that they would have
widespread affect, not just affecting one iwi’s interests in one river, and thus would be
subject to the general law-making processes.
On the whole, while the Tribunal inquiry process could yield good results for Maori,
the process is long and uncertain. Maori seeking to achieve their river management
aspirations would require significant time, finances and hope in such a process.
(d) Pursuing direct negotiations with the Crown
Maori may also negotiate a river co-management agreement directly with the Crown,
as was the case with Waikato-Tainui and the Waikato River. Since 1995, the Office of
Treaty Settlements has been responsible for all Treaty negotiations for “historical”
Treaty breaches (before 21 September 1992). The Office is a separate unit in the
Ministry of Justice and reports to the responsible members of the Executive. For
“contemporary” breaches (after 21 September 1992), the government department or
agency concerned handles the negotiation.245
For historical inquiries, the Waikato-Tainui Raupatu Claims (Waikato River)
Settlement Bill 2008 demonstrates that pursuing direct negotiations with the Crown
244

Treaty of Waitangi Act 1975, sections 6(3) and 6(4). Limitations on what the Tribunal can
recommend do not apply to rivers or water resources. For example, section 6(4A) of the Treaty of
Waitangi Act 1975 only prevents the Tribunal from recommending the return of any private land to
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(2004).
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Office of Treaty Settlements, Ka Tika A Muri, Ka Tika A Mua, Healing The Past, Building A Future
(2002) page 27, available at
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can yield results. However, as with the length of Tribunal inquiries, Waikato-Tainui’s
case negotiations over the Waikato River took 21 years to bring to resolution since
filing their initial claim with the Tribunal, and at least five years of negotiation before
the Deed of Settlement was agreed upon.246 The Waikato River example is also
“historical,” arising out of the wider Waikato-Tainui negotiations and settlement. The
fact that these negotiations also followed a major Treaty settlement whereby WaikatoTainui received $170,000,000 in settlement money,247 also taking into account the
delay since the settlement, has allowed Waikato-Tainui to increase its capacity,
increasing its negotiating capacity and strengthening its case for being a good comanagement partner. This is not the case for all aspiring Maori river managers, and
some may be significantly disadvantaged by a lack of capacity in the widest sense of
the word.
Overall, direct negotiations can achieve a good result, however the strength with
which Waikato-Tainui negotiated their river agreement is undoubtedly heightened by
their previous settlement and therefore the financial and personnel capacity that they
have built. Whether Maori have sufficient control or authority in a river’s
management will be determined during their negotiations, so an iwi’s existing
financial and personnel capacity will greatly affect the outcome. Statutory recognition
of Maori interests in rivers is the main vehicle the Crown uses for recognising
interests, and usually as a result of Waitangi Tribunal inquiries or Crown
negotiations.248
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The following is a list of all four settlement statutes and all five agreements for settlement that
include statutory acknowledgement of interests in rivers:
(1) Ngati Mutunga Claims Settlement Act 2006, sections 12, 48, 57 and schedule 3.
(2) Ngaa Rauru Kiitahi Claims Settlement Act 2005, sections 12, 51-52 and schedules 2-6 and 8-12.
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(e) Claiming ownership via the common law doctrine of native title
(i) What is the common law doctrine of native title?
The common law doctrine of native title, also called aboriginal title, is a further way
in which Maori could possibly achieve their aspirations in river management. It is a
complex area of law with an unclear status in various jurisdictions. This section
provides a simple introduction to the doctrine in New Zealand, however a multitude
of commentary is available internationally, especially from Australia, Canada and the
United States.249
Stated simply, the doctrine recognises a beneficial legal interest in land that predates
the transfer of sovereignty, and therefore survives the Crown’s acquisition of legal
title to land. The basis for native title is the Indigenous Peoples’ longstanding and
prior occupation and possession of the land. If established in relation to land, then
native title provides a right to the land itself,250 which can be held collectively,251 and
is akin to ownership. The effect of native title for Maori would be equivalent to
ownership and therefore authority and control of rivers would naturally flow from
this, allowing Maori to achieve their river management aspirations without delay or
compromise.

(5) Nga Kauhautu o Te Arawa Executive Council Agreement in Principle for the Settlement of the
Historical Claims of the Affiliate Te Arawa Iwi/Hapu, 5 September 2005, clause 40;
(6) Kahukuraariki Trust Board Agreement in Principle for the Settlement of the Historical Claims of
Ngatikahu ki Whangaroa, 22 December 2007, clause 43;
(7) Taranaki Whanui Agreement in Principle for the Settlement of the Historical Claims of Taranaki
Whanui (Wellington) in relation to the Port Nicholson Block (Wellington District), 13 December 2007,
clause 40;
(8) Te Runanga o Te Rarawa Agreement in Principle for the Settlement of the Historical Claims of Te
Rarawa, 7 September 2007, clauses 37-42;
(9) Waikato-Tainui Deed of Settlement in relation to the Waikato River, 22 August 2008, clause 1.100.
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The doctrine of native title is part of the English common law, existing at 1840, the
signing of the Treaty of Waitangi, but explicitly accepted as part of New Zealand’s
common law in 1847 in R v Symonds.252 The nature of common law native title was,
for example, that it could be held communally and was inalienable. However, in 1877
the case of Wi Parata v The Bishop of Wellington253 dismissed the application of
native title,254 which the Courts subsequently applied, leading to numerous
unsuccessful cases and appeals.255
At the time the Native Land Court’s purpose was to convert all New Zealand land to
freehold titles derived from the Crown. As at 1840, all land in New Zealand was
Maori customary land, which meant that the land held in accordance with tikanga
Maori.256 However, the Court processed the land to become ‘Maori freehold title,’ a
title derived from the Crown, the effect being that any claim of common law native
title was extinguished because it had been superseded by this new legal title. The
doctrine was therefore significantly inhibited in New Zealand because of the change
in legal titles to land. In 1986, although the courts partially accepted the doctrine in Te
Weehi v Regional Fisheries Officer,257 this concerned a native title right to collect
shellfish against the fisheries regulations, in an area not owned by Maori, as opposed
to challenging a legal title to land.258
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For the most part, the Waitangi Tribunal has been the forum for hearing Maori
grievances and this has limited the need for native title arguments that would have
otherwise been required in the courts. That said, native title has had much attention in
recent years arising out of Attornery-General v Ngati Apa259 where a South Island iwi
applied to the Maori Land Court and then the High Court regarding their claim to
native title of the foreshore and seabed in their tribal area. The government reacted by
passing the Foreshore and Seabed Act 2004, vesting the full legal and beneficial
ownership of the public foreshore and seabed in the Crown (section 13) before the
court could make its findings. However, apart from the furore that this created, the
extent to which native title might exist in New Zealand, as noted in Ngati Apa,
remains “little developed.”260
(ii) Native title and New Zealand rivers
In terms of rivers specifically, the Crown assumption of sovereignty and attitudes
about the absence or inferiority of Maori law have resulted in a general presumption
of Crown ownership of waterways.261 As Bargh explained, “Crown assumptions have
been expressed in a number of somewhat contradictory assumptions in regards to
water. The first is that by signing the Treaty Maori ceded sovereignty and customary
title over waterways to the Crown. The second is that once land passed through the
Native Land Court the common law rule of … [ad medium filum aquae] took
precedence over Maori law rules about water, river/lake beds and banks constituting
an undivided entity.”262 In the Te Ika Whenua Rivers Report the Tribunal found that
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Seabed after Ngati Apa” (2004) 21 New Zealand Universities Law Review 1; P McHugh, “Aboriginal
Title in New Zealand : A Retrospect and Prospect,” (2004) 2 New Zealand Journal of Public and
International Law 1. Cited in: J Ruru, “What Could Have Been: The Common Law Doctrine of Native
Title in Land Under Salt Water in Australia and Aotearoa/New Zealand” (2006) 32(1) Monash
University Law Review 116-144 at 122.
260

Attornery-General v Ngati Apa [2003] 3 NZLR 643 at paragraph 46.

261

M Bargh, “Submission on Water Issues in Aotearoa New Zealand to the Office of the High
Commissioner for Human Rights” (May 2007) page 5, available at
www2.ohchr.org/english/issues/water/contributions/civilsociety/ (accessed 17 March 2009).
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many of these Crown assumptions not only to be flawed but also to be breaching the
Treaty of Waitangi.263
Most pertinent to native title and rivers is the case of the Whanganui River. In the
Whanganui River litigation, dating back to the 1930s,264 Maori applied to the Native
Land Court265 for investigation as to the title of the riverbed, resulting in a preliminary
determination that the river was Maori customary land.266 Although it was held that
the Crown did hold title to the riverbeds based on the Coal Mines Act 1925,267 a later
Royal Commission reported that Maori widespread use of rivers was sufficient to
conclude that, but for the above legislation, in transferring ownership of land the
Crown also passed to Maori rights in the riverbed.268 The Court of Appeal
subsequently found that riparian landowners also had title to the riverbed under the
common law maxim ad medium filum aquae.269
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Similarly, a number of Waitangi Tribunal reports have indicated that Maori
customary rights in rivers and freshwater are far more extensive than the Crown
recognises. First, in the 1984 Kaituna Report the Tribunal found that the Kaituna
River had been “owned for many generations by the Ngati Pikiao sub-tribe and Te
Arawa.”270 Second, in the 1992 Mohaka River Report the Tribunal concluded that
“the Mohaka River was a taonga of Ngati Pahauwera, who has never relinquished te
tino rangatiratanga over it.”271 Third, in the 1998 Te Ika Whenua Rivers Report the
Tribunal found no evidence that Maori had willingly given up customary title rights to
waterways or to tino rangatiratanga (sovereignty) over water itself.272 The Treaty of
Waitangi stated that Maori could retain their whenua (land), kainga (homes) and
taonga (treasures) for as long as they wished to keep them.273 Fourth, in the 1999
Whanganui Report the Tribunal found that for the Whanganui people the river
including its water are a taonga.274
There have also been favourable judicial comments in obiter dicta, however these are
the exception rather than the rule. For example, in the Te Runanganui275 case
President Cooke noted the concept of “a whole and indivisible entity, not separated
into bed, banks and waters” adopted by the Waitangi Tribunal276 and opined that using
this may have strengthened Maori argument.277 Cooke’s meaning was that if the title
270
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to a riverbed is considered separate to land unlike the ad medium filum aquae rule,
then section 261 of the Coal Mines Act 1979 might not have been sufficiently explicit
to extinguish Maori customary title to the riverbed.278 Cooke’s other statements from
this judgment have, however, not been subsequently applied, indicating a lack of
judicial support for his reasoning.
The ad medium filum aquae rule is, as the 1993 Poukani Report calls it, “confused
and confusing” and similarly the extent to which native title may apply is unresolved.
Moreover, although Maori ownership rights to water may be arguable in the courts as
Cooke suggests, given the reaction to Ngati Apa,279 if a court ruling was favourable it
is likely the government would intervene and simply legislate to impose Crown
ownership.280 For native title to be a legal mechanism for achieving Maori aspirations
is therefore unlikely if not impossible. As Paul McHugh, an expert on native title,
stated to the Foreshore and Seabed Select Committee, the New Zealand courts most
likely would have applied the Australia precedent of Commonwealth v Yarmirr281
where the common law was found to be incapable of recognising native title
interests.282 Furthermore, native title has become more limited as almost all Maori
customary or native title has been extinguished through the Native and Maori Land
Courts applying fee simple titles over land to which the doctrine could have
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applied.283 While rivers may be regarded as an anomaly in this respect as it is not
crystal clear that native title has been removed, there is no clear indication that this is
a likely prospect for aspiring Maori river co-managers in the near future.
(f) The Waikato River agreement and the Resource Management Act
1991
This final section does not examine a possible legal mechanism but provides some
commentary on the limitations of the Waikato River settlement regime in terms of
fully achieving Maori aspirations in river co-management.
The Waikato-Tainui Raupatu Claims (Waikato River) Settlement Bill 2008 introduces
a system of representation through two main bodies: the Guardians of the Waikato
River284 and the Waikato River Statutory Board.285 These two bodies are comprised of
iwi and government representatives, to equal degrees.286
The regime addresses the issue of Maori participation and influence in decisionmaking. For example, the Statutory Board must be notified of proposed changes to the
local authority’s Resource Management Act planning document at least 15 business
days before it starts;287 and if the Statutory Board wishes, a joint working group can
be convened to further address the issue and produce a report which the local
authority must consider.288 This development plan, along with the ‘vision and
strategy’289 are then taken into account in the issuing of resource consents and
monitored by the Guardians. Furthermore, recognition is also affirmed to a WaikatoTainui ‘environmental plan,’290 which local authorities must take into account
283
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pursuant to the standard provision to take ‘iwi management plans’ into account.291 The
overall effect is that Maori opinions are integrated into a system whereby Maori
influence local policy likely to affect the Waikato River. However, ultimately the
local authority’s is required to simply “consider the report.”292 Furthermore, no review
process is set out, and administrative review will be difficult as the Statutory Board
would be effectively seeking the review of a process that they are a part of.
Various clauses in the Bill exist for reporting to the Ministry for the Environment, and
to the Minister directly for instances such as clause 9 where “if the Guardians are
unable to reach a decision as described in clause 8(1), they must refer the matter to the
Minister for the Environment and a person nominated by the members appointed
under clause 2(1)(a) to (e) [standard clause relating to the Guardians’ appointments].”
Although this could be considered as skewing the Maori influence, the Minister
makes his or her decision in conjunction with an iwi member, and if the matter is
resolved by the Minister and the nominated person, the Guardians must give effect to
it, and if it is not resolved the Guardians must simply be advised of that fact.293 This
seems to be an effective mechanism for affirming the Crown’s overall authority
whilst giving effect to a co-management partnership by involving a nominated iwi
member. What the Bill does not provide, however, is any mechanism for resolving
these issues at the Minister-nominated iwi member level. Furthermore, involving the
Minister imposes that government’s policy on the WRSB as a function of the act that
could either be dealt with by the courts as an impartial body or through an impartial
mediator.
While the Waikato-Tainui Raupatu Claims (Waikato River) Settlement Bill 2008 and
the wider settlement agreement set a significant standard of co-management between
Maori and local authorities, some iwi may seek more than what has been provided in
that agreement. Furthermore, whether a negotiated settlement with government can
meet an iwi’s aspirations will depend on the government of the day. Some
governments may not be willing to accept similar agreements with other iwi.
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(g) Time for a novel approach: the legal personality of rivers
On the whole, the currently available legal mechanisms do not provide a simple route
to achieving Maori aspirations in river management. The Resource Management Act
1991 does not provide a sufficient level of control – especially if Maori use the
Resource Management Act as a general third party. The Tribunal and settlement
negotiation processes are both long, and likely to be indirectly determined by factors
such as existing financial capacity. Although native title would be an excellent vehicle
for achieving Maori aspirations in river management, there is significant doubt and
debate over whether it could be attained through the New Zealand courts. Finally,
although the Waikato River settlement introduces an impressive framework for comanagement, the scales are still tipped in the government’s favour; the current
governments policies may pass without considering what is best for the health of the
river. This will certainly limit Maori kaitiakitanga aspirations.
It is argued here that what is needed is a legal framework where the rivers’ interests
are paramount, allowing for both western and Maori worldviews to be taken into
account and allowing and encouraging an equal partnership for achieving good
environmental management of the river. Changing the law to recognise the legal
personality of rivers is a possible means of going beyond the level the Waikato River
co-management regime, to a more supportive legal framework, and is introduced
directly below in Chapter five.
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CHAPTER FIVE
LEGAL PERSONALITY ON THE INTERNATIONAL STAGE: STONE’S
IDEA
____________________________________________________________________
(a) Introduction
The solution to achieving Maori aspirations in co-management for many iwi could be
achieved by reforming New Zealand law to regard rivers as their own entity. That is,
giving rivers their own personality to ensure the river’s interests are kept paramount
in any decision-making relating to the use and management of rivers. A United States
law professor, Christopher Stone, introduced a novel approach in the 1970s to give
natural resources (“objects” as Stone called them) legal personality.294
The purpose of this chapter is to:
1. Describe Stone’s idea as the basis for arguing that such a system should be
introduced to New Zealand law, the technical aspects of which will be
explored in Chapter six.
2. Describe in detail Stone’s groundbreaking 1970s article entitled ‘Should Trees
Have Standing? Toward Legal Rights for Natural Objects’ (hereinafter
‘Trees’).295 It starts with a short introduction to the concepts of ‘legal
personality’

and

‘standing,’

and

describes

the

various

preliminary

considerations that Stone addressed in Trees, such as the types of rights
considered and what it means to be a rights holder. The way in which Stone’s
idea is thought to operate is then discussed. Following the original discussion
in Stone’s article, this section sets out Stone’s essential elements for
implementing his idea as well as presenting his own analysis, explanations and
conclusions.
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Stone used the term “natural objects,” which holds the same meaning as “natural resources.” This
chapter adopts Stone’s use of “objects.”
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C D Stone, Should Trees Have Standing? Toward Legal Rights for Natural Objects (1972) 45 S.
Cal. L. Rev. 450.
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3. Explain the response and criticisms to Stone’s idea through the United States
judiciary and academia both then and now.
(b) Background
(i) What is legal personality?
A legal person is an entity – a natural person, company or similar – that has legal
rights and may be subject to obligations. For example, legal personality for companies
enables the company to sue and be sued just like a natural person. For both legal and
natural persons, ownership is excluded: one cannot own a natural person, and nor can
one own a legal person. This is inherent in being a legal entity.
As Stone explained in Trees, rights in the law developed in a similar way to morality.
For example, in the later Roman period fathers had jus vitae necsique: the power of
life and death over his children. He alone could sell or give away his children as if an
object or thing.296 Although the law has not always treated children as legal persons, it
has made them so, and now various legal provisions protect their rights and interests.
The same applies to other groups such as prisoners, aliens, women, African
Americans and indigenous people to name but a few.
As Stone explained, rights development, however, is not limited to just people. Many
inanimate right-holders have been developed, including trusts, corporations, joint
ventures, nation-states and many more.297 Sea ships have long had a kind of legal
personality, referred to in the female gender, and hold legally recognised rights with
interesting consequences. For example, in United States v Cargo of the Brig Malck
Adhel298 and ship was held to have committed an offence.299
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C D Stone, Should Trees Have Standing? Toward Legal Rights for Natural Objects (1972) 45 S.
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“There, a ship had been seized and used by pirates. All this was done without the knowledge or
consent of the owners of the ship. After the ship had been captured, the United States condemned and
sold the ‘offending vessel.’ The owners objected. In denying release to the owners, Justice Story cited
Chief Justice Marshall from an earlier case: ‘This is not a proceeding against the owner it is a
proceeding against the vessel for an offense [sic] committed by the vessel; which is not the less an
offense [sic] … because it was committed without the authority and against the will of the owner’. 43
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(ii) Standing
Standing, or locus standii, is directly related to legal personality. When a complainant
comes to court, the court requires him or her to have standing to ensure that it is
actually being or has been affected some sort of harm before granting a remedy,
whether that be an injunction, compensation or otherwise. The court’s focus is the
complainant’s connexion with what he or she seeks the court’s assistance with.
Therefore, provided these two components are sufficiently connected, the court will
most likely accept the complainant’s standing. There are historical reasons for the
requirement of standing; nonetheless, the courts in New Zealand routinely apply it.300
One can see the direct relevance for this thesis in that anyone trying to complain to a
court about harm to a river will first need to prove that he or she is actually affected.
This is reflected in Stone’s article’s title “Should Trees Have Standing.”
(iii) Where does the idea of giving legal personality to rivers come from?
Stone first presented his idea in 1972 and explained in his article how it might
realistically operate. In a later 1996 edition of Trees, Stone included an introduction
and epilogue explaining the motivation and thoughts behind the article, and replying
to the various responses to Trees since publication. Stone opened by tackling the
question as to how he ‘got the idea,’301 explaining how he initially threw the question
at a class of his. Even Stone had to wonder just how a tree could have rights. In short,
the idea came up as a thought experiment that led to many questions, and then to an
article.

U.S. at 234, quoting from United States v Schooner Little Charles, 26 F. Cas. 979 (No. 15,612) (C.C.D.
Va. 1818).” See: C D Stone, Should Trees Have Standing? Toward Legal Rights for Natural Objects
(1972) 45 S. Cal. L. Rev. 450 at 452, note 13.
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Maori groups could choose to form trusts or corporations that would establish their legal standing,
however these do not mesh well with Maori culture and traditions. The Waka Umanga (Maori
Corporations) Bill 2008, which is intended to recognise Maori collectives as legal entities, may help in
establishing standing. See: New Zealand Law Commission, “Waka Umanga: A Proposed Law for
Maori Governance Entities” (May 2006) paragraph 1.8; and note 203 above on page 60 of this thesis.
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Not just about trees

Despite the fact that Stone’s chosen title focuses on trees, he considered various
natural resources, indeed the environment as a whole, that could have legal
personality attributed to them for their better protection via the legal system. Many of
Stone’s actual examples experiment with the idea or tease out the problems associated
with rivers and streams, which helps conceptualise his idea for use in the context of
this thesis.
(c) Stone’s article
What has been set out so far in this chapter is the basis Stone used to validate his idea,
and as he noted it is easy to forget how “jarring” these concepts were to early
jurists.302 He said we have become accustomed to what have been dramatic changes in
societal values and their development.303
(i) What kind of rights?
Stone began his article by discussing the kinds of rights at issue. As a preliminary
disclaimer he clearly stated that he is not suggesting that natural objects have all
rights imaginable, or even equivalent to the rights of humans. The suggestion is that
natural objects be granted some rights, and to illustrate a similar legal situation, Stone
offered the legal situation of corporations and the fact that corporations cannot plead
right to silence as an example.304
What it means to be a holder of legal rights

What Stone emphasised is the four essential components that he saw as necessary for
being a holder of rights (henceforth, “rights-holder”), which he stated are as follows.
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To illustrate such a ‘conceptual obstacle,’ Stone discussed how medieval legal scholars struggled
with the notion of the two great ‘corporate bodies,’ the Church and the State, and how entities could
exist in law, as entities transcending the living Pope and the King. Stone said: “The medieval mind saw
(what we have lost our capacity to see) how unthinkable it was, and worked out the most elaborate
conceits and fallacies to serve as anthropomorphic flesh for the Universal Church and the Universal
Empire.” See: C D Stone, Should Trees Have Standing? Toward Legal Rights for Natural Objects
(1972) 45 S. Cal. L. Rev. 450 at 453.
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First, if you are going to be a rights-holder, then there must be some public
authoritative body that can enforce your rights.305 Second, the rights-holder can bring
legal actions at its behest. Third, in awarding legal relief or damages, “the court must
take injury to it into account.”306 Lastly, “that relief must run to the benefit of it,”
meaning the judgment, including awards of money, should be used for the benefit of
the natural object.307 The latter three components make the right count jurally: to be
legally effective.308 The table below is a summary of these essential components.
Table 3 – What it means to be a rights-holder according to Stone

Further to the four rights-holder components, Stone also emphasised that is essential
that one actually legally holds one’s own rights. He stated that there is a fundamental
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For example, (the example here comes from his footnote #30) Stone says that if a student has a right
to education, then he/she must be able to go to a court or administrative agent to require the university
to justify its actions, or to compel the university to accord the student some procedural safeguards.
Otherwise, the right basically does not exist. See: C D Stone, Should Trees Have Standing? Toward
Legal Rights for Natural Objects (1972) 45 S. Cal. L. Rev. 450 at 458.
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Stone phrases this: “to have a legally recognised worth and dignity in its own right.” Ibid., at 458.
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difference in having one’s own rights compared to having someone who holds your
rights for you and Stone used the following example to illustrate his point:
… even as between two societies that condone slavery there is a fundamental
difference between S1 in which a master can (if he/she chooses), go to court and
collect reduced chattel value damages from someone who has beaten his slave,
and S2 in which the slave can institute the proceedings himself, for his own
recovery, damages being measured by, say, his pain and suffering. Notice that
neither society is so structured as to leave wholly unprotected the slave’s
interests in not being beaten. But in S2 as opposed to S1 there are three
operationally significant advantages that the slave has, and these make the slave
in S2, albeit a slave, a holder of rights.309

In both situations, one’s rights are protected, but there are “operationally significant
advantages” to holding those rights yourself because of the above three legal
components.310 The contrast to the environment is important here because it lacks the
three “legal-operational” advantages from Stone’s above example. The current legal
reality is that the environment is the slave in S1 and is therefore right-less.
The right-lessness of natural objects at common law

There are three ways in which natural objects are right-less at common law. The first
is that they lack ‘standing.’ The second is that there is an over-emphasis of economic
interests, which means that the unique damages to resources do not count in
determining the outcome. The third is that the natural object is never the beneficiary
of favourable judgment. As Stone is explored many components and elements of
rights and rights related to various natural objects, the following table sets these out
for ease of reference.
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Table 4 – Reasons why natural objects are right-less according to Stone

First, regarding the lack of standing, Stone used the example of a stream to illustrate
the right-lessness of natural objects at common law. There is some court intervention
in streams regarding pollution, similar to the situation in S1 above. However, the
stream itself is fundamentally right-less and does not have standing.311 Rather, for the
court to act there must be an invasion of a riparian landowner’s rights because of the
pollution’s effect on the stream. The realities of court action and associated problems
mean that oftentimes, as Stone noted, pollution to such natural objects continues.312
Stone explained the second factor regarding the overemphasis on economic interests
by using the example that where a court recognises riparian landowners’ standing,
they proceed on the basis of merely balancing the “identifiable human” economic
aspects of the riparian owners.313 The economic interests of upstream polluters are
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Stone gives the example of other riparian landowners in this situation that may severally only have
small interests in the stream, so the detrimental effect is widely distributed, so most of them do not
care. Other riparian landowners may also be financially reliant on the polluter, and therefore unwilling
to take legal action. There are also the costs of going to trial, which given the numerous and widely
distributed interests, the costs would outweigh any direct benefits. Ibid., at 459-460.
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contrasted with those of downstream right-holders. At common law, there is no
consideration of the damage to the stream or the creatures within.314
Finally, the third problem regarding the common law concerned ‘who’ is regarded as
the beneficiary of a favourable judgment regarding resources.315 As is the common
outcome of court cases, damages or compensation follow a favourable judgment, their
purpose being to ‘address’ the problem. However, at common law, damages are paid
‘to’ riparian landowners, in order to make the riparian landowner’s rights whole, not
‘to’ or ‘for’ the stream in order to repair or remedy the actual damage.316 Stone stated
that a real remedy would be the amount of money required to make the stream whole
again: re-stocking fish, plants and so on. Stone emphasised a further issue in this
scenario, that the damages payable to make the riparian landowner’s rights whole is
probably far less than the actual cost of remedying the problem for the stream.317
Thus, the disincentive to the polluter to desist is lesser, and there is a risk that he or
she may prefer to continue polluting but also meet the costs of the riparian
landowner’s entitlement to damages. Moreover, the riparian landowner might simply
sell out to the polluter.
It should also be noted that although there is no typical natural resource, the
differences underscored by Stone’s examples above apply universally to all natural
objects. None have the criteria of a rights-holder.318
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“So long as the natural environment itself is right-less, these are not matters for judicial cognisance
[sic]. … The stream itself is lost sight of in ‘a quantitative compromise between two conflicting
interests’.” Ibid., at 460-461.
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Stone noted that the use of ‘address the problem’ rather than ‘remedy’ is indicative of this fact. Ibid.,
at 461.
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“Even where special measures have been taken to conserve them [natural objects], as by seasons on
game and limits on timber cutting, the dominant motive has been to conserve them for us—for the
greatest good of the greatest number of human beings. Conservationists, so far as I am aware, are
generally reluctant to maintain otherwise. As the name implies, they want to conserve and guarantee
our consumption and our enjoyment of these other living things. In their own right, natural objects have
counted for little, in law as in popular movements.” Ibid., at 463.
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(d) Towards change – What is required for natural objects to have
enforceable rights?
This section describes the mechanics of Stone’s idea. Stone started his discussion at
this stage of his article having established that the natural environment is right-less,
that it can and should change and that it already shows some signs of doing so.319
According to Stone, the requirements for natural objects to have enforceable rights are
those set out in the table below and then discussed under their respective headings
below.
Table 5 – Requirements for enforceable rights according to Stone

There is a flow to Stone’s discussion to this point, and the following table brings
together all three tables in this chapter and shows the flow and linking components of
his argument and the essential elements.
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As at time of publication in 1972. Ibid., at 464.

92

Table 6 – Explaining the flow of Stone’s article

(i) To have standing in its own right
Guardianship idea

Based on the fact that giving natural objects rights through legal personality could
help achieve better environmental protection, Stone suggested how this might work
by elaborating on the ‘guardianship’ idea. Stone explained how this would work
together with recognition of legal personality of natural objects as its fundamental
basis. Stone suggested, like most citizens and all corporations, estates and so on, that
natural resources like rivers have legal representation: appointed trustees or guardians
as in ‘trustees in bankruptcy’ or ‘executors of estates’.320 Stone’s first idea is for
people to apply to the court for such authority or guardianship. Stone suggested that
“special environmental legislation could be enacted along traditional guardianship
lines” to support this.321 The reality, however, is likely to be that “special
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This is along the same lines as where incompetents (de jure incompetent) are assigned people to
manage their affairs – the court gives this person authority to manage the incompetent’s affairs. Ibid.,
at 464.
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Stone also suggested that in California some existing legal machinery could support this (as at the
date of publication, 1972), which would be a faster option for recognising rivers as rights-holders, but
would involve creative legal thinking to convince courts that rivers should or could be considered a
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environmental legislation … be enacted along traditional guardianship lines.”322 Nongovernmental organisations would still play a major role in guiding the administration
of this, including in the setting of water standards at a national administrative level,
and in some instances may be appointed guardians under the system proposed
above.323 There would naturally be associated procedures with guardians, such as
procedures for removal of guardians, conflicts of interest, termination of guardianship
and other reasons.324
Stone noted that the guardian approach would also, as legislation, secure a more
effective voice for rivers, the way a corporation’s trustee provides continuous
supervision in bankruptcy,325 and is less likely to open a floodgate of litigation.326

‘person,’ and therefore invoke Californian incompetent laws. In New Zealand there are no such
examples as in America where lawyers convinced the Supreme Court that a railroad corporation was a
person under the Fourteenth Amendment Santa Clara County v Southern Pac RR 118 US 394 (1886),
or indeed other examples of liberally interpreting the term ‘person.’ One somewhat similar New
Zealand example is, however, found in the case of In the matter of Baby P (an unborn child) [1995]
NZFLR 577 where the definition of a unborn child was interpreted widely to grant a protection order
for that child before its birth because of the mother’s violent partner. Ibid., at 465.
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Stone went on to say that “such provisions could provide for guardianship both in the instance of
public natural objects and also, perhaps with slightly different standards, in the instance of natural
objects on ‘private’ land.” Ibid., at 465.
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“If there were indications that under the substantive law some redress might be available on the land’s
behalf, then the guardian would be entitled to raise the land’s rights in the land’s name, i.e., without
having to make the roundabout and often unavailing demonstration, discussed below, that the ‘rights’ if
the club’s members were being invaded.” Ibid., at 466.
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“The guardian concept, too, would provide the endangered natural object with what the trustee in
bankruptcy provides the endangered corporation: a continuous supervision over a period of time, with a
consequent deeper understanding of a broad range of the ward’s problems, not just the problems
present in one particular piece of litigation. It would thus assure the courts that the plaintiff has the
expertise and genuine adversity in pressing a claim which are the prerequisites of a true ‘case or
controversy.’ Ibid., at 471.
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opening the floodgates of litigation. Stone suggests that courts could designate guardians ‘guardians de
jure’ as representatives of the natural object, with rights of discretionary intervention by others, but
with the understanding that the natural object is ‘bound’ by any adverse judgment. Ibid., 470-471.
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Possible objections

Stone foresaw two likely objections to the guardianship approach. One, that a
committee or guardian could not properly judge the ‘needs’ of a river, and the other
that the guardians are already and should remain as the appropriate government
department. Stone rejected both objections. Regarding the first that committees or
guardians are incapable of judging the ‘needs,’ Stone responds that “natural objects
can communicate their wants or needs to us, and in ways that are not terribly
ambiguous.” Stone explained that he knows when his lawn wants or needs water like
an Attorney-General can judge whether a state wants or needs to take an appeal from
an adverse judgment by a lower court.327 As Stone put it, “we make decisions on
behalf of, and in the purported interests of, others every day; these ‘others’ are often
creatures whose wants are far less verifiable, and even far more metaphysical in
conception, than the wants of rivers, trees and land.”328
For the second objection, responsible government agencies may be conceived as
‘guardians’ of rivers and other natural objects, however the reality is otherwise.
Regarding the American equivalent, Stone commented that the “Department is itself
one of the bogeys of the environmental movement. (One thinks of the uneasy peace
between the Indians and the Bureau of Indian Affairs.)”329 This is the nature of
government agencies that must balance numerous institutional goals, and interested
groups, only some of which are environmental groups. For these reasons, guardians
outside the government are especially valuable, as are Stone’s following comments
that what people seek is the ability to retain independent counsel:
… even when, and perhaps especially when, the government is acting ‘for him’
in a beneficent way. I have no reason to doubt, for example, that the Social
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Stone stated: “The lawn tells me that it wants water by a certain dryness of the blades and soil—
immediately obvious to the touch—the appearance of bald sport, yellowing, and a lack of springiness
after being walked on; how does ‘the United States’ [or any state] communicate to the AttorneyGeneral? For similar reasons, the guardian-attorney for a smog-endangered stand of pines could
venture with more confidence that his client wants the smog stopped, than the directors of a
corporation can assert that ‘the corporation’ wants dividends declared.” Ibid., at 480.
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Security System is being managed ‘for me’; but I would not want to abdicate my
right to challenge its actions as they affect me, should the need arise.330

Stone continued to say that while the workload of various agencies continues to
increase, there is limited opportunity for agencies to monitor, the Attorney-General to
intervene and so on. The environment is too important to get lost in the shuffle of
everyday life, therefore the guardianship model has a further advantage as an
additional safeguard.
(ii) To have recognition of its own injuries
In the third part of Stone’s article, he focused on explaining how the environment
ought to be recognised for its injuries. That is, recognising harm to the river in legal
proceedings rather than focusing on economic factors of human beings, as discussed
above. Stone argued that the environmental harm in dollar value should at least be
thrown into the mix as currently we do not consider the “full social costs.”331 There
are many fragmented interests, and the law’s natural focus is the major economic
factors. Stone tested this hypothesis against a thought experiment regarding a lakeside
mill that pollutes. Riparian interests may bring legal action, forcing the court to weigh
their aggregate losses against the costs of installing some sort of anti-pollution
device.332 However, many other, including other ‘recognised homocentric interests’
are so fragmented that they are lost in the mix or considered causally too remote to be
considered. Stone advocated in this regard that:
There is no reason not to allow the lake to prove damages to them as the prima
facie measure of damages to it. By doing so, we in effect make the natural object,
through its guardian, a jural entity competent to gather up these fragmented
and otherwise unrepresented damage claims, and press them before the court
even where, for legal or practical reasons, they are not going to be pressed by
traditional class action plaintiffs.333
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Therefore, the river, through its own legal personality will protect not only unborn
generations but also those which are currently fragmented and/or omitted. The
situation in the lakeside mill context is that “by making the lake itself the focus of
these damages, and ‘incorporating’ it so to speak, the legal system can effectively take
proof upon, and confront the mill with, a larger and more representative measure of
the damages its pollution causes.”334
Economic considerations

The problem is that many other interests related to the environment, such as
extinction of inedible fish and other “useless” resources, are not recognised as
‘economically valid damages.’335 Stone asked “how can they have a monetary value
for the guardian to prove in court?” The answer for Stone is simple: that the law
creates a value for the damage to a river is in dollar terms. This for Stone is the same
as rights being recognised and paid for in copyright, or in the value of gold, which he
stated goes far beyond just supply and demand.336
How these costs are calculated is difficult. There is one option, being the cost of
making the resource ‘whole’ again, for example by re-stocking and re-planting, just as
claims to damages are intended generally. Stone predicted one problem that in
creating damages to make the river whole again is that there is a ‘freeze’ on
environmental quality.337 As a general rule, he said this ‘freeze’ may be inevitable, but
there are clear instances where the status quo is already unacceptable. Stone presented
the following hypothetical nuclear generator scenario to underscore the difficult in
weighing factors to assess the costs.
“Nevertheless, whatever the merits of such a goal in principle, there are many
cases in which the social price tag of putting it into effect are going to seem too
high to accept. Consider, for example, an Oceanside nuclear generator that could
produce low cost electricity for a million homes at savings of $1 a year per
home, spare us the air pollution that comes of burning fossil fuels, but which
334
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through a slight heating effect threatened to kill off rare species of temperaturesensitive sea urchins; suppose further that technological improvements adequate
to reduce the temperature to present environmental quality would expend the
entire one millions dollars in anticipated fuel savings. Are we prepare to tax
ourselves $1,000,000 a year on behalf or the sea urchins?”338

The standard approach, Stone said, is to reach an acceptable compromise or assess the
damages of, say, bringing a damaged car back to fair market value, or to compensate
a person for lost earnings because of damage to their property. But is it possible to put
a dollar value on the loss of sea urchins to the ocean or of another species to a river as
a whole? Stone noted that sometimes the situation could be sidestepped, for example
by relocating sea urchins, but often this is not feasible. Other times, even when
calculations must be made, Stone noted that:
… one ought to recognize that the measurement of damages is rarely a simple
report of economic facts about ‘the market,’ whether we are valuing the loss of a
foot, a foetus, or a work of fine art. Decisions of this sort are always hard, but
not impossible. We have increasingly taken (human) pain and suffering into
account in reckoning damages, not because we think we can ascertain them as
objective ‘facts’ about the universe, but because, even in view of all the room for
disagreement, we come up with a better society by making [c]rude estimate of
them than by ignoring them.339

(iii) To be a beneficiary in its own right
Once a natural resource has standing, and recognition of its own injuries, the next step
for Stone is for the natural resource to be a beneficiary in its own right. This is
because being a beneficiary prevents the resource from being ‘sold out.’ Further
protection is possible by making the resource a party to an ‘injunctive settlement’, and
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Stone went on to say: “We can make such estimates in regard to environmental losses fully aware
that what we are really doing is making implicit normative judgments (as with pain and suffering)—
laying down rules as to what the society is going to ‘value’ rather than reporting market evaluations. In
making such normative estimates decision-makers would not go wrong if they estimated on the ‘high
side,’ putting the burden of trimming the figure down on the immediate human interests present. All
burdens of proof should reflect common experience; our experience in environmental matters has been
a continual discovery that our acts have caused more long-range damage than we were able to
appreciate at the outset.” Stone even commented that he supported costs such as the pain and suffering
of animals, at least in principle. Ibid., at 478-479. (Emphasis added).
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moreover a beneficiary of the money from damages.340On this, Stone noted that
assessing damages, to the best extent humanly possible, is more realistic than
‘freezing’ the environmental status quo. Both humans and the environment will have
to make compromises to achieve the best possible outcome. The goals must be
achievable, for example there will inevitably be some pollution, but subject to
continual improvement and re-improvement. Rather than ban all pollutants, the legal
trust construction would:
(a) help assure that pollution would occur only in those instances where the
social need for the pollutant’s product (via his present method of production)
was so high as to enable the polluter to cover all homo-centric costs, plus some
estimated costs to the environment per se, and
(b) would be a corpus for preserving monies, if necessary, while the technology
developed to a point where repairing the damaged portion of the environment
was feasible. Such a fund might even finance the requisite research and
development.341

There would also be liabilities for natural objects.342 For example, Stone explained
that where rivers drown people, floods destroy crops, forests burn and so on, a trust’s
funds could be used to compensate those affected, or as Stone put it, the funds would
be available “for the satisfaction of judgments against the environment,”343 making it
340

For example, Stone said: “If, in making the balance requisite to issuing an injunction, a court
decides not to enjoin a lake polluter who is causing injury to the extent of $50,000 annually, then the
owners and the lake ought both to be awarded damages. The natural objects portion could be put into a
trust fund to be administered by the object’s guardian, as per guardianship recommendation set forth
above. So far as the damages are proved, as suggested in the previous section, by allowing the natural
object to cumulate damages to others as prima facie evidence of damages to it, there will, of course, be
problems with distribution. But even if the object is simply construed as representing a class of
plaintiffs under the applicable civil rules, there is often likely to be a sizeable amount of recovering
attributable to members of the class who will not put in a claim for distribution (because their pro rate
share would be so small, or because of their interest in the environment). Not only should damages go
into these funds, but where criminal fines are applied (as against water polluters) it seems to me that
the monies (less prosecutorial expenses, perhaps) ought sensibly to go to the fund rather than to the
general treasuries. Guardians[’] fees, including legal fees, would then come out of this fund. More
importantly, the fund would be available to preserve the natural object as close as possible to its
condition at the time the environment was made a rights-holder.” Ibid., at 480.

341

Ibid., at 481.

342

This is similar to animals’ rights, who also have liabilities, such as domestic dogs who bite humans
are often terminated. See: section 58 of the Dog Control Act 1996.

343

Stone says the effect of this is a narrowing of the Act of God claim. See: C D Stone, Should Trees
Have Standing? Toward Legal Rights for Natural Objects (1972) 45 S. Cal. L. Rev. 450 at 481.
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liable to other rights-holders. However, Stone noted the troublesome ontological
problems here as to ‘when’ the natural object is responsible, and ‘which’ natural
object might be responsible.
(iv) To have rights in substance
As Stone noted, there are no naturally occurring, absolute rights in the context of his
article. Only legal rights, from sources of law, are at issue. To infringe on these rights,
the law has established various hurdles and rules called ‘procedure.’ Thus, a right is a
question of degree in terms of how much the right is protected by associated
procedures. Stone gave the example that there is a right to education. A right to
education, however, does not mean that some students cannot be expelled, but there
are procedures that exist to protect that right. Such procedures include the right to a
hearing, to have prior notice of that hearing and of the charges, the burden of proof or
the possibility of review by civil courts.344
Stone’s example of making rights is based on the United States’ National
Environmental Policy Act 1970.345 The Act created rights of the environment through
elaboration of procedural safeguards such as those in the education example above.346
In the United States, even when Stone wrote the article, he said that the Act worked in
support of the environment in cases. For example, a federal power commission’s
failure to make inquiry into ‘alternatives’ was sufficient for a court to delay the
implementation of an environment-threatening scheme.347 Stone explained the
importance of the procedural safeguards, which may seem ineffectual but can make a

344

C D Stone, Should Trees Have Standing? Toward Legal Rights for Natural Objects (1972) 45 S.
Cal. L. Rev. 450 at 482.

345

National Environment Policy Act 1970 (92 USC) section 4332. This Act and provision is still in
force, though some amendments have been made. The Act is available at
http://www.fsa.usda.gov/Internet/FSA_File/nepa_statute.pdf (accessed 11 November 2008).

346

C D Stone, Should Trees Have Standing? Toward Legal Rights for Natural Objects (1972) 45 S.
Cal. L. Rev. 450 at 483-484.

347

Ibid., at 484. Stone provided no citation for the case mentioned.

Nonetheless, Stone also gives further examples such as in Scenic Hudson[name not in case name?]
where the Atomic Power Commission failed to make adequate findings regarding underground test
explosions. See: Committee for Nuclear Responsibility Inc v Schlesinger (Nov 5 1971) 40 USLW 3214
(Justice Douglas’ dissent to denial of application for injunction in aid of jurisdiction). Ibid., at 484 note
102.
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difference in decision-making, encouraging the institution to consider environmental
threats carefully and seriously.
But not all blame for environmental harm he thought should be directed at
government agencies as private companies also contribute significantly to pollution
affecting natural objects. Stone said that further to the provisions of the National
Environmental Policy Act 1970, private companies must also be enjoined to consider
possible environmental harm. Enjoining private companies must moreover be at a
strategic or high level, not delegated or delegate-able to lower management where the
directors may never hear of the environmental impacts.348 Stone suggested that like
the provisions of the National Environmental Policy Act, private companies,
especially recidivist polluters, should be required to set up a vice-president or similar
to constantly consider the companies actions on the environment.349 At least in the
governmental context, Stone explained his belief that such a role is a highly
sophisticated way of steering organisational behaviour, and that in the company or
corporation context that this would be an effective supplement to traditional
mechanisms such as civil suits, fines and so on.350
According to Stone, these rights in substance should similarly be extended as broadly
as possible. The examples he gave considered absolute rights351 and even voting

348

Ibid., at 484.

349

The provision in the National Environmental Policy Act requires the equivalent civil servant to be
“conscious of and responsive to the scientific, economic, social, esthetic [sic], and cultural needs of the
Nation; and to formulate and recommend national policies to promote the improvement of the quality
of the environment.” See: Section 4342 of the United States’ National Environmental Policy Act 1970,
quoted in: C D Stone, Should Trees Have Standing? Toward Legal Rights for Natural Objects (1972)
45 S. Cal. L. Rev. 450 at 485 note 103.

350

Ibid., at 484.

351

Considering the doctrine of irreparable injury, Stone considered that while repairable damage to the
environment might be balanced and weighed against other factors, irreparable damage could be
enjoined absolutely. Stone recognised two hurdles in revitalising this doctrine: that it is somewhat
dormant, either because of unawareness of irreparable harm, or because of the difficulty in proving
irreparable harm; and that there are numerous problems of interpretation, for example what does
“irreparable” mean, and how will it be applied in the law? Regarding the latter legal problem, Stone
suggested that absolute environmental rights be defined perhaps in a list of ‘preferred rights’, and
realised in the law through the setting of environmental quality standards. Ibid., at 486.
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rights.352 Ultimately, however, it is essential that the rights of natural objects be
enforced, which he said would be achieved by them having rights in substance.
(e) Summary
For natural objects to operate and thrive in the system of ‘legal personhood,’ in
writing Trees, Stone set out the following criteria:353
(i)

That the natural object have standing: being permitted to sue in the
object’s own name and regarding its own interests;

(ii)

That damages be calculated to be extra-economic: to include nonintrinsic value or aspects of the natural object (not limited to economic
value); and,

(iii)

That judgments be applied for the benefit of the object: damages
therefore being used to address the natural object’s problems.

These are the principal components from Table 6 above, shown highlighted again
below.

352

Stone went further to even consider other ways in which rights might be recognised, such as through
representation in government. He said that it is not that trees, for example, will have voting rights equal
to people, but Stone did consider that there might be a prevailing case for electoral apportionment to
represent non-human life. Stone went on to say that: “and if a case can be made for that, which I offer
here mainly for purpose of illustration, I suspect that a society that grew concerned enough about the
environment to make it a holder of rights would be able to find quite a number of ‘rights’ to have
waiting for it when it got to court.” Ibid., at 487.

353

Ibid., at 487; C D Stone, Should Trees Have Standing?: And Other Essays on Law, Morals and the
Environment (1996) (25th Anniversary edition) page 160.
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Table 7 – Highlighting the main components of Stone’s idea

(f) The response to the idea.
This next section traces the responses to Trees to give an overview of what the courts,
academia and the wider legal profession thought of Stone’s idea. Stone has noted his
own observations on the reaction to Trees in the 25th anniversary edition354 published
in 1996 and these are included below with additional comments and references.
(i) How many times has Stone’s Trees work been cited? Was it controversial?
Trees has been cited many times since publication, and Stone’s ideas have been both
praised and criticised in various contexts. Most famously since publication, and
indeed as Stone intended,355 Trees caught a United States’ Supreme Court Justice’s
attention in the Sierra Club v Morton case.356 Justice Douglas introduced Stone’s idea
of standing in his dissenting judgment despite the fact that none of the lawyers made
such submissions.
354

C D Stone, Should Trees Have Standing?: And Other Essays on Law, Morals and the Environment
(1996) (25th Anniversary edition).

355

Ibid., pages vii-ix.

356

405 U.S. 727 (1972).
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In the courts

The case of Sierra Club v Morton was prominent at the time Stone developed his
idea, and indeed his idea developed with this case specifically in mind. The facts
concerned the United States Forestry Service’s grant of permission for Walt Disney
Enterprises Incorporated to turn a wilderness area into a US$35 million complex of
motels, restaurants and recreation facilities. Sierra Club opposed this so-called
‘development,’ maintaining that it “would destroy or otherwise adversely affect the
scenery, natural and historic objects and wildlife of the park and would impair the
enjoyment of the park for future generations.”357
Justice Douglas liked Stone’s idea that people who are connected with a natural object
should be legitimate spokespeople for it. It seems Justice Douglas shared a distrust of
how responsible government organisations make their decisions, too often focusing
on economic interests rather than the larger and longer picture for society.358 Given
Justice Douglas being described as the United States Supreme Court’s “premier
environmentalist,” he was naturally inclined to such thinking.359
Trees has not, however, had much further activity as an idea amongst the judiciary.
Justice Douglas retired in November 1975, therefore he had little time to further the
idea in the United States judiciary.
Stone’s idea however has had some momentum of its own. Stone gave his own
reflections on Trees and the judicial activity that it received in his preface to the 1996
edition. In Stone’s own opinion, because of the mention by Justice Douglas in Sierra,
Stone said that the response was boosted and attracted immediate media attention.
Some responses took to poetry to demonstrate the loftiness they perceived in Stone’s

357

Sierra v Morton 405 U.S. 727 (1972) at 734; C D Stone, Should Trees Have Standing?: And Other
Essays on Law, Morals and the Environment (1996) (25th Anniversary edition) page ix.

358

R J Huber, “William O. Douglas And The Environment” (1976) 5 Environmental Affairs 210.

359

Justice Douglas’ environmental mindedness is probably due to his upbringing in the Northwest of
the US where nature is clearly rugged, recalcitrant and ‘precariously fragile.’ See: R J Huber, “William
O. Douglas And The Environment” (1976) 5 Environmental Affairs 209-212 at 210.
Justice Douglas has been pictorially portrayed as a majestic ‘Douglas’ fir tree for his retirement;
“There could be no more apt juxtaposition of the majesty of nature and this giant of the law.” See:
Justice Stanley Mosk, “William O. Douglas” (1975-1976) 5 Ecology L.Q. 229. The cartoonist was
‘Conrad; in the Los Angeles Times, and the cartoon is reprinted in Mosk’s article on page 229.
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idea,360 but this just fuelled interest, and Trees went to press immediately, even
without re-editing. The response was typically split. Trees was even popularised.
There was no dramatic revolution but the environmental movement energised, and
there were small developments and perhaps a building recognition and sympathy
towards Stone’s idea. Some lawsuits were even filed in the names of non-humans.361
Stone discussed the ways in which these small developments have occurred under his
three essential elements for legal personhood.362 The first is where the natural object
has standing: being permitted to sue in the object’s own name and regarding its own
interests. Stone himself knew of various cases where the natural object has been a
named plaintiff, but never is it the sole plaintiff. The reason, Stone correctly opined, is
that lawyers are hedging their bets by naming multiple plaintiffs. As a result, the
natural object as a named plaintiff goes unchallenged.363 In one case regarding the
Hawaiian Crow, the ‘Alala, being named as sole plaintiff, the favourable comments in
the Sierra case were labelled ‘dictum,’ and not followed in the light of the presence of
conventional plaintiffs.364 Other United States’ courts have upheld Sierra, but as at
1996, the Hawaiian court’s decision takes precedence.365
Although there has been some use and mention of Trees in the United States’
judiciary, the idea seems generally unpopular. This does not mean that there have not
been developments, and the public trust doctrine is a worthy example of this.366 What

360

Stanford Law Review, “Review of ‘Should Trees Have Standing’ by Christopher D Stone” (1974)
26(6) Stanford Law Review 1488-1489. See also: C D Stone, Should Trees Have Standing?: And Other
Essays on Law, Morals and the Environment (1996) (25th Anniversary edition) pages x-xii.

361

Such named plaintiffs included “a river (the Byram), a marsh (No Bottom), a brook (Brown), a
beach (Makena), a national monument (Death Valley), a town commons (Billerica), a tree, and an
endangered Hawaiian bird (the Palilla). See: C D Stone, Should Trees Have Standing?: And Other
Essays on Law, Morals and the Environment (1996) (25th Anniversary edition) page xii.

362

See note 353 above on page 102 of this thesis.

363

C D Stone, Should Trees Have Standing?: And Other Essays on Law, Morals and the Environment
(1996) (25th Anniversary edition) page 160.

364

Ibid., page 160. By the Hawaiian Court of Appeal in Hawaiian Crow v. Lujan, 906 F. Supp. 549,
551-52 (D. Haw. 1991) holding that Hawaiian Crow was not a "person" with standing to sue under
section 11 of Endangered Species Act, 16 U.S.C.S. § 1536 et seq.

365

C D Stone, Should Trees Have Standing?: And Other Essays on Law, Morals and the Environment
(1996) (25th Anniversary edition) pages 160-161. Note: The Sierra case was also in the Court of
Appeal, the same level as the Hawaiian court.

366

The public trust doctrine has been used in various environmental contexts in the United States, for
example to guarantee public access to bodies of water (Phillips Petroleum Co v Mississippi, 484 US
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can be said, however, is that there have been no major changes in the United States as
to how the law protects the ‘rights’ of natural objects.
In academia

Despite Justice Douglas’ endorsement of Trees, the idea has been predominant mainly
in academia. Naturally, Stone’s idea was more active immediately after publication,
however it is still often cited in various law journals.367
The initial academic reaction, both reviews and responses to Trees in the early 1970s
was mixed.368 Some positive responses, such as Hardin’s review, said Trees bade fair
to become a “classic” in his foreword to the 1974 edition of Trees.369 Other academics
praised Stone’s thorough research and rational discussion, though often linking their
praise to the article’s thought-provoking elements as opposed to substance.370 And, as
one expects, there were also those who disagreed. One review praised Trees for
making that author realise that all lawyers are “myth-makers,” rather than because of
its content or argument,371 while others stated that Stone failed to address important
questions, such as whether this system will benefit the environment.

469 (1988)) and to protect recreational lakes and beaches (National Audobon Society v Superior Court
(Mono Lake), 658 P.2d 709 (Cal. 1983)), wildlife preserves (Owsichek v Alaska Licensing & Control
Board, 763 P.2d. 488, 493 (Alaska 1988)), and also the air (Save Ourselves Incorporated v Louisiana
Environmental Control Commission, 452 So. 2d 1152, 1154 (La. 1984)). For more information, see the
leading United States’ case: Arnold v Mundy 6 N.J.L. 1, 50 (N.J. 1821). See also: J L Sax, “The PublicTrust Doctrine in Natural Resource Law: Effective Judicial Intervention” 68 Michigan Law Review 471
(1970).
367

On the database HeinOnline (http://www.heinonline.com) an article citation search returned 378
citations of Trees, 27 of which dated between 2005 and 2008. The search terms used were “45 S. Cal.
L. Rev. 450.” This search was conducted on 3 January 2009.

368

Reviews by five academic authors were favourable. These reviews followed the publication of Trees
in book form in 1974: C D Stone, Should Trees Have Standing? Toward Legal Rights For Natural
Objects (1974).

369

C D Stone, Should Trees Have Standing? Toward Legal Rights For Natural Objects (1974).
Foreword by G Hardin also found in: (1975) 25(5) BioScience 330-331 where it was, according to the
page note, reproduced rather than reviewed because of the publication’s importance.

370

T R Moore, “Review of Christopher D Stone, Should Trees Have Standing? Toward Legal Rights
For Natural Objects” (1974) [pp xvii, 102] 2 Fla. St. U. L. Rev. 672. Moore is a Member of the Florida
Bar; Director of Environmental Law Division, Florida Audubon Society. In his review, Moore
dramatically concluded that “if our legal systems fails to evolve some new approach, then the
environment upon which humankind depends for existence may be so deleteriously affected that there
will be no need for a legal system.” See page 675.

371

J D Ayer, “Review of Should Trees Have Standing” (1974) 19(3) Journal of Forest History 149.
Published by Forest History Society and American Society for Environmental History.
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The more contemporary use of Stone’s work generally seems more positive in
general. Doremus comments that Trees is a “classic” and is “pathbreaking” in its
handling of the role of law in environmental protection.372 She commented that Stone
does not believe proper protection can be given to natural objects as enforced by
society through norms, social pressures as is posited by other similar authors.373 There
are also many responses that seem to be based on thinking similar to Stone’s, and
often cite Trees in their bibliographies. Stone’s essential idea that non-human’s can
have legal rights has also been applied similarly in a Duke Law School article
suggesting the possibility of ‘products being liable,’374 as well as experimenting with
the idea of affording legal rights to everything from chimpanzees375 to artificially
intelligent cyborgs. 376
Is Stone’s idea outdated?

While Stone’s idea is still holding interest, our ideas about the environment have
clearly changed since Stone first published Trees. For example, the first hurdle from
the Trees era was whether we should pay any attention to environmental damage that
carried no economic effect,377 however, as Doremus has said:
… the questions we face today are much more subtle: what aspects of nature
should count, and how much? When precisely should human material interests
be subordinated to the well being of nature? Who should make those decisions?

372

H Doremus, “Symposium Introduction – Environmental Ethics and Environmental Law: Harmony,
Dissonance, Cacophony, or Irrelevance?” (2003-2004) 37 U C Davis Law Review 1-2.

373

Stone’s view here is a departure from Aldo Leopold’s “The Land Ethic.” Doremus stated that Stone
“argued that the law could, and should, recognize natural objects as having worth and dignity in their
own right” to which Stone illustrates his three essential elements “that would qualify a natural entity as
the holder (rather than the object) of legal rights.” See: H Doremus, “Symposium Introduction –
Environmental Ethics and Environmental Law: Harmony, Dissonance, Cacophony, or Irrelevance?”
(2003-2004) 37 U C Davis Law Rev 2. Doremus cited: Aldo Leopold, “The Land Ethic,” A Sand
County Almanac (1949) page 209.

374

A Bernstein, “How Can a Product Be Liable?” (1995) 45(1) Duke Law Journal 1 at 44.

375

J Goodall and S M Wise, “Are Chimpanzees Entitled To Fundamental Legal Rights? A presentation
to the Senior Lawyers division of the American Bar Association in Orlando, Florida on August 2,
1996” (1997) 3 Animal Law Review.

376

L B Solum, “Legal Personhood for Artificial Intelligences” (1992) 70 National Civic League Review
1231.

377

H Doremus, “Symposium Introduction – Environmental Ethics and Environmental Law: Harmony,
Dissonance, Cacophony, or Irrelevance?” (2003-2004) 37 U.C. Davis L. Rev. 1 at 4-5.
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And how can we structure a society that properly calibrates the protection of
nature?378

Doremus’s view is likely to be that although the judiciary do not necessarily focus on
economic effects to natural objects, there have been major advances in the way that
environmental protection is regulated. This cannot be doubted, and in New Zealand
there have been significant regulation reforms, such as the Resource Management Act
1991, which suggests the questions New Zealand faces are also more subtle as
Doremus suggested. However, despite Trees coming from a different era, the
questions posited by Doremus were clearly in Stone’s mind albeit if not in
mainstream consciousness. Stone was clear in that all aspects of nature should count.
What Stone proposed however was the fundamental system by which we can start to
build a better system of protection for environmental objects, and this is where
Doremus’s considerations apply, such as how much weight to give to environmental
factors, how to balance human interests (for example, sustainable development), who
should make decisions, and what structures we should use. These are the questions as
to the mechanics of how something more fundamental is based.
It is interesting to note also that following the passage quoted above, Doremus went
on to ask more questions as to how we juggle ethical and economic considerations in
terms of environmental protection. She asked:
Has our understanding of environmental ethics advanced to the point that it can
concretely inform difficult policy choices? What role should we assign to ethics,
as opposed to economics or natural science, in environmental decisions? Do we
have pathways for incorporating ethics appropriately into our policy choices?
Where we lack consensus on the ethical questions, can we nonetheless find
common policy ground? Should we search for such pragmatic compromises, or
is it important to identify more specifically the ethical intuitions that underlie our
choices? Is there only a one way path form ethics to law, or should we look for a
feedback loop in which our policy choices also play a role in ethical
development?379

378

Ibid., at 5.

379

Ibid., at 5.
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These are important considerations. One could say that they are based on a
fundamental acceptance that the environment needs protection, however there must
also be a fundamental legal basis on which to ground these considerations.
(g) Conclusion
Stone’s idea of giving legal personality to natural objects is an unmistakable
challenge to the status quo in terms of natural resource management. There are many
benefits to adopting such a system in New Zealand in terms of better realising Maori
aspirations in co-management, and also in other areas. First, like the benefits of trusts
discussed above, legal personality removes the question of ownership and puts
whoever is acting for the benefit of the natural object on an equal footing. The control
is not skewed in favour of any particular party, and the court’s focus is directed on the
harm to the natural object itself. The benefits, as Stone set out, are that damages could
be calculated to be extra-economic, they can include non-intrinsic values or aspects of
the natural object, not limited to economic value. Furthermore, judgments may be
applied for the benefit of the object: damages therefore being used to address the
natural object’s problems.
Just like with trusts, people acting in the interest of the natural object can establish
standing, which is crucial to engage a court in the first place. However, the benefit of
a system where the legal personality of the natural object is concerned, is that anyone
can be that person to speak on behalf of the natural object, just like lawyers speak on
behalf of the interests of a corporation.
The question, therefore, is whether Stone’s idea can be applied in New Zealand, and if
so, how can the system be established to ensure that Maori aspirations are met
through co-management. This is the focus of Chapter six below.
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CHAPTER SIX
APPLYING STONE’S IDEA TO NEW ZEALAND RIVERS
____________________________________________________________________
(a) Introduction
Issues arise as a natural consequence of changing the law and a significant change
such as the one proposed by Stone will naturally require a multitude of
considerations.
The purpose of this chapter is to:
1. Describe the ways in which Stone’s idea has already been explored in New
Zealand, most notably by Professor Alex Frame;380
2. Demonstrate how affording legal personality to rivers could work in New
Zealand, both in theory and in practice. As part of this, a proposed bill has
been drafted to help shape the discussion;
3. Explore the problems that are likely to arise;
4. Assess whether Stone’s idea, through the proposed bill could be implemented
in New Zealand against Stone’s essential criteria as outlined in Chapter five.
(b) Can Stone’s idea be conceptually applied in a New Zealand context?
Does it matter that it is United States-based?
While Stone’s idea is a United States one in origin, and developed with this legal
context in mind, it is not restricted to the United States legal context. First, the legal
histories of New Zealand and the United States, as well as their current legal systems,
are similar. This is seen in comparative law, where both countries are considered to be
from the same ‘English-based’ system of law (compared to other families such as the
380

Professor Alex Frame is a barrister and public law teacher, and advises extensively on constitutional
questions in the South Pacific, and on Treaty of Waitangi matters in New Zealand. Most recently he
has been Professor of Law at the University of Waikato, and Director of Te Matahauariki Research
Institute engaged in a study of customary law. For more information, see:
http://www.waikato.ac.nz/law/staff/pages/alex_frame.shtml (accessed 3 June 2009).

110

French, German, Russian, Islamic and Hindi groups),381 or alternatively both are
referred to as members of the ‘Common law’ family (as opposed to the Romano
Germanic or Continental civic laws, or other law families such as Socialist, Hindu,
Islamic, African or Far East).382 An example in practice is seen in New Zealand
courts, which consider relevant decisions of other common law jurisdictions,
including United States ones.383 Despite Stone’s article’s focus on the United States,
he nonetheless illustrated the issues that would be faced in any common law-based
system where standing is required. As both New Zealand and the United States
require standing, this creates a solid basis to establish the fundamental, conceptual
link between Stone’s idea and the New Zealand context.
(c) Application of Stone’s idea in New Zealand
Stone’s idea has not been used in any practical way in New Zealand, but the idea is
known. Alex Frame has long been aware of Stone’s article and its potential
application in New Zealand. Two documents obtained under the Official Information
Act 1982 for this thesis show that Frame applied Stone’s idea to the New Zealand
context in the early 1990s. More recently, Frame has applied a variation of the idea in
response to the Foreshore and Seabed controversy in 2004.
Official Information Act documents
The two relevant documents by Frame are entitled: “Legal Models for Cooperation
Between Maori and the Crown in Control of Land and Resources” dated 13
September 1991; and “Natural Resources and the Treaty of Waitangi : An Analysis of

381

The following authors categorise United States and New Zealand law into the same groups.
P Arminjon, B Nolde and M Wolff, Traité de droit comparé (1950-1952); R David, Traité élémentaire
de droit civile comparé: Introduction à l'étude des droits étrangers et à la méthode comparative
(1950); K Zweigert and H Kötz, An Introduction to Comparative Law, translation from the Germany
original (1996).
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D Brierley, Major Legal Systems in the World Today (1985) pages 20-22.

383

M Greville, “Features - An Introduction to New Zealand Law & Legal Information 2002” (2
September 2002) available at http://www.llrx.com/features/newzealand.htm (accessed 15 October
2008). Regarding American courts not using foreign decisions, see: L M Friedman, American Law in
the Twentieth Century (2004) page 575.
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Law and Policy” dated 11 February 1992.384 Copies of these documents are attached
at Annex two and Annex three.
Official document #1: “Legal Models for Cooperation Between Maori and the Crown
in Control of Land and Resources” (1991)

In this document, Frame started by describing the basic elements of the legal rights
related to all natural resources (specifically: title, fundamental territorial jurisdiction
and management rights), which in turn, he said, define the relationship between Maori
and the Crown in any effort for cooperation. Frame recited existing mechanisms such
as having Maori title with a covenant in favour of the Crown. However, as Frame
noted, these mechanisms have disadvantages for Maori because covenants are worded
not in a Maori fashion but in strict legal terms that are not at all sensitive to Maori
interests, and because covenants are usually perpetual whereas Maori seek to make
decisions one generation at a time.385 Other legal mechanisms such as reservation
sites, vesting orders and symbolic gifting also create problems and dissatisfaction that
preclude effective cooperation, thus Frame proposed a system of a ‘Treaty Title’
which he described as giving the Treaty of Waitangi legal personality. Below is an
extract from the document:
The present law requires that land be vested either in the Crown or in Maori in
one form or another. The choice is stark and the symbolism unmistakeable for
both the ‘winner’ and the ‘loser.’ The final question raised in this paper is
whether there might not be a case for the development of a form of title which is
neutral on that symbolic question. On application to the Court by a Minister of
the Crown, land might be declared to vest in neither the Crown nor in Maori, but
rather in the Treaty of Waitangi itself. There is no theoretical or legal reason
why the Treaty should not have legal personality attributed to it. In the 1925
384

A Frame, “Legal Models for Cooperation Between Maori and the Crown in Control of Land and
Resources” (13 September 1991) released by the Ministry of Justice pursuant to section 16(1)(b) of the
Official Information Act 1982, attached at Annex two; A Frame, “Natural Resources and the Treaty of
Waitangi : An Analysis of Law and Policy” (11 February 1992) released by the Ministry of Justice
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case of Pramatha Nath Mullick (1925) L.R. 52 Ind. App. 245, the Privy Council
conceded juristic personality to a Hindu idol – it could have rights and
obligations. … The conceding of juristic personality to the Treaty would simply
make use of the flexible conception discussed in paragraph 11 [regarding vesting
orders] of this paper.
The features would seem to be:
1 Neutrality at the symbolic level of title
2 The major components of the Treaty would be ‘locked in’ without having to be
precisely articulated in advance of concrete situations. Thus, Kawanatanga,
Rangatiratanga, and the equal rights of all New Zealand citizens, would be
embedded in the title itself.
3 The Treaty would manage its property through a management commission
with equal representation from Maori and Crown.
Of course, the tribe within whose boundaries the land was found would
predominate on the Maori side, as might appropriate regional bodies on the
Crown side.
4 Land would only be considered for such title with the agreement of both
Crown and Maori claimants.386

The features that Frame described in this paper also apply to the potential use of
Stone’s idea in order to achieve Maori aspirations. Notably, neutralising title or
ownership issues would help focus both the Maori and Crown sides of negotiation on
the real environmental issues.
Official document #2: “Natural Resources and the Treaty of Waitangi : An Analysis of
Law and Policy” (1992)

The second document authored by Frame in 1992387 focused on the Crown’s options
for dealing with Maori claims to natural resources. While Frame did not explicitly
386

A Frame, “Legal Models for Cooperation Between Maori and the Crown in Control of Land and
Resources” (13 September 1991) released by the Ministry of Justice pursuant to section 16(1)(b) of the
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(Emphasis added: bolded)
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state that a Treaty Title-type idea is the best option, it seems that it would be the basis
for one of his three concluding options whereby he stated that the Crown should
commit itself to a general policy which accepts an obligation to ensure that Maori
benefit from the development and use of natural resources.388
In these documents, Frame has highlighted issues such as opting for vesting orders
and symbolic gifting to address Maori concerns, but to create a system of mutual
benefit, not winners and losers as he termed it. More importantly, Frame also
highlighted that the legal personality approach would create neutrality over the hot
issue of ownership and title, as was the case with the Foreshore and Seabed
controversy, and finally would promote real agreement and equal representation of
Maori and the Crown.
Frame’s foreshore and seabed select committee submission
Most recently, in 2004 Frame proposed a legal personality system as a solution to the
Foreshore and Seabed controversy.389 Frame’s submission was addressed to the
Fisheries and other Sea-Related Legislation Select Committee. His submission was
separated into three parts, the first two outlining his concerns regarding the proposed
Foreshore and Seabed Bill and the third part setting out the approach he thought most
effective for addressing the issues that lead to the proposal of the new Bill.
Frame outlined his concerns with the Bill390 and stated that “the confiscatory
construction which it can too easily be given, and the labyrinthine and confused
388

The other two concluding options stated are to adopt the approach of equal representation not
affording Maori any special rights in relation to natural resources and basically continuing with the
status quo, or secondly, that the Crown form some sort of scale to assess the level of Maori interest in
various resources as at 1840, then using the scale to determine the existence and extent of separate
Maori interests in each. In the following discussion on pages 17-18 Frame dismisses these options as
viable in terms of good Maori-Crown relations or favourable solutions for Maori. See: A Frame,
“Natural Resources and the Treaty of Waitangi : An Analysis of Law and Policy” (11 February 1992)
released by the Ministry of Justice pursuant to section 16(1)(b)of the Official Information Act 1982,
page 17, attached at Annex three.
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A Frame, “Submission to the Fisheries and Other Sea-Related Legislation Select Committee” (12
July 2004). A copy appears in: A Frame, “Treaty Title Proposed for Foreshore and Seabed” (2004) Te
Matahauariki : Laws and Institutions for Aotearoa/New Zealand, Issue 8, September, page 6.
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Frame started his submission by un-wrapping the problems in clause 9 of the Bill, which would
extinguish customary (common law) rights in the foreshore and seabed, and limit or eliminate the duty
of the Crown. Clauses 42 and 61 also concerned Frame as they required Maori to show that any
activity, use or practice must have been carried on in a ‘substantially uninterrupted manner’ in order to
assert some right in an area of the foreshore or seabed. These clauses were the precursor to sections 48
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processes it creates, are likely to divide rather than conciliate our cultures and
communities.”391 His view was that the Bill would create adversarial relations
amongst Maori communities and also between Maori and non-Maori. In his view, the
Bill was an attempt to “judicialise” how Maori rights are determined: that is, making
Maori rights subject to judicial processes, which Frame seemed to suggest, are
rigorous and lean towards a ‘divide and conquer’ type of regime.392
The solution Frame proposed seems to be directly based on Stone’s idea of legal
personality. Although he did not refer to the idea explicitly, Frame’s Treaty Title Bill
(as set out below and at Annex one) worked by deeming the actual Treaty of Waitangi
to be a legal person (clause 1) and vesting the foreshore and seabed in ‘the Treaty’
(clause 2). The Bill reads:
The Treaty Title Bill
1. The Treaty of Waitangi, Te Tiriti o Waitangi, shall be deemed to be a legal
person.
2. The foreshore and seabed shall be vested absolutely in The Treaty of
Waitangi.
3. The control and management of the estate of the Treaty of Waitangi shall be
vested in the Treaty Council which shall act in all matters in accordance with the
Three Articles of the Treaty, the general laws of New Zealand as enacted from
time to time, any relevant norms of international law, and the following rules:
(a) the Council’s management of the estate shall be such as to accord to all New
Zealand citizens the greatest degree of public access, enjoyment and use, without
discrimination on grounds of race, origin, belief or status, compatible with the

to 53 of the Foreshore and Seabed Act 2004 that created and now regulate customary rights orders.
Customary Rights Orders are authorised by the Maori Land Court under Part 3 and section 46 and 47
of the Foreshore and Seabed Act 2004.
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Matahauariki : Laws and Institutions for Aotearoa/New Zealand, Issue 8, September, paragraph 3.3.
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Three Articles of the Treaty of Waitangi, the general laws of New Zealand, and
the efficient and preservative management of the estate.
(b) The Council shall not sell any part of the estate or subject any part of the
estate to a lease or other charge for a period longer than 20 years.
4.The Treaty Council shall be constituted as follows:
(a) 3 Members appointed by Parliament following nomination by the Prime
Minister
(b) 3 Members appointed by the Maori people in a manner to be determined by
them
(c) 1 Member appointed from persons holding, or having in the past held, the
office of Judge of the High Court, to be appointed by the Attorney-General
following consultation with the Chief Justice. The Judicial Member, who shall
have an equal vote with other Members, shall have the responsibility of advising
and voting in all matters in accordance with the requirements of the constitution,
customs, and laws of New Zealand, including the Treaty of Waitangi.
5. Members of the Council shall be appointed for a period of ten years and shall
not hold any other office, or accept any other engagement or remuneration of any
kind, during their term of office.
6. Where any three Members of the Council determine that a particular
management decision involves issues of significant concern to a particular tribal
region, or local body or community, the Council shall co-opt two Special
Members to represent the tribal and local interests, one selected by the Members
appointed under section 4(a) to replace one of their number, and one selected by
the Members appointed under section 4(b) to replace one of their number. The
Special Members shall have all the rights of full Members for the purposes of the
particular management decision but shall relinquish office as soon as the
decision is made.393
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A Frame, “Submission to the Fisheries and Other Sea-Related Legislation Select Committee” (12
July 2004). A copy appears in: A Frame, “Treaty Title Proposed for Foreshore and Seabed” (2004) Te
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Control and management

Control and authority in management are key aspects for achieving Maori aspirations
in river management with the government. As such, Frame’s Bill vested the control
and management in a “Treaty Council,” which would:
… act in all matters in accordance with the Three Articles of the Treaty, the
general laws of New Zealand as enacted from time to time, any relevant norms
of international law, and the following rules:
(a) the Council’s management of the estate shall be such as to accord
to all New Zealand citizens the greatest degree of public access,
enjoyment and use, without discrimination on grounds of race, origin,
belief or status, compatible with the Three Articles of the Treaty of
Waitangi, the general laws of New Zealand, and the efficient and
preservative management of the estate.
(b) The Council shall not sell any part of the estate or subject any part
of the estate to a lease or other charge for a period longer than 20
years.394

Frame’s Bill set out the composition of a Treaty Council (clause 4) to be comprised of
seven members: three appointed by the Prime Minister, three appointed by Maori, and
one judicial member who would oversee and advise on procedure. Finally, in clause 6
where particular management decisions involve “issues of significant concern to a
particular tribal region, or local body or community” the Treaty Council must “coopt” two special members to represent the issues of that group. Each of the special
members would be chosen by and substitute one member from each of the core
groups of three from the clause 4 Treaty Council. Frame noted that:
The constitution of the proposed Treaty Council is intended not only to assure
Maori real representation in the decision-making process by Members chosen by
Maori in a manner preferred by Maori, but indeed to draw on Maori wisdom and

Matahauariki : Laws and Institutions for Aotearoa/New Zealand, Issue 8, September, page 8. Frame’s
Treaty Title Bill is also set out at Annex one.
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concepts so as to produce a better management regime for the foreshore and
seabed than could be arrived at by the Executive branch of Government through
its existing mix of agencies.395

Frame’s ideas form a basis for exploring the specific application of the legal
personality concept to rivers in New Zealand as is discussed below.
(d) How to legally afford legal personality to rivers in New Zealand
(i) What type of laws would be required to afford rivers legal personality in
New Zealand?
There are various ways to make laws in New Zealand: legislation is the most
effective, but case law precedents are also an option. It is possible that given the right
circumstances, Courts could attribute legal personality in New Zealand, as we have
seen the courts in other jurisdictions such as for shipping vessels above.396 A court
decision at high level would certainly establish a precedent that could be followed by
other courts. Potentially, the same could also be achieved by directly legislating on
the issue. Either through the courts or by legislation, legal personality could be
effectively attributed to rivers.
Broad principle approach to legislating

Legislating to afford rivers legal personality does not necessarily demand the
approach of prescribing exhaustive rules in terms of how the system would operate.
As cases come to court, a body of case law precedents will develop, and this aligns
better with Borrini-Feyerabend et al’s iterative approach in the context of building a
good co-management agreement.397 In an article on constitutional law, Frame called
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By iterative approach, Borrini-Feyerabend et al advocate the use of a broad principle based
agreement that is dynamic and develops as the elements of a co-management agreement play out in
practice. See: G Borrini-Feyerabend, M Pimbert, M T Farvar, A Kothari and Y Renard, Sharing Power
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the exhaustive, code-like approach to law-making the “excavation” approach.398 In his
submission to the Fisheries and Other Sea-Related Legislation Select Committee,
Frame took the opposite approach and stated that:
The terms of reference proposed are intended to ‘lock in’ all three Articles of the
Treaty – Article I as to the Crown’s regulatory function, Article II as to protected
Maori rights, and Article III as to the legal equality of all citizens – without
trying to specify in advance how these rights might be balanced on any
particular issue. That would be a matter for discussion, development, and ‘give
and take’, among members of the ‘Treaty Council’ as principle emerges from
concrete applications to real circumstances.399 (Emphasis added)

This broader and principle-based approach is likely to be more effective and efficient
in the context of affording New Zealand rivers legal personality because of its wide
application across all New Zealand law and policy. Taking an exhaustive
(“excavation”) approach would be time-consuming with no greater guarantee of
success.400
Furthermore, the broad approach could benefit, for example, Waikato-Tainui’s comanagement regime if other iwi or hapu assert their interests in a river where their
interests were not already taken into account. If other groups do have legitimate
interests the legislation would be wide enough to accommodate this scenario whereas
a strict definition would require legislative amendment. Moreover, the broad approach
would be more accommodating of the range of river and water-related legislation that
might be affected by affording rivers legal personality.
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Frame has discussed this approach to law-making in his article on constitutional reform above,
which is seen as relevant for this thesis given its broad scope to affording legal personality to rivers.
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(e) Legislating to afford legal personality to rivers in New Zealand
For the purposes of exploring the various considerations for affording legal
personality to rivers, this section explores and tests how rivers could be afforded legal
personality in New Zealand. Taking Stone’s suggestion to implement such a system
by legislation,401 and Frame’s similar use of legislation in the Treaty of Waitangi
context,402 this section sets out a proposed Bill that could form the basis for
implementing Stone’s idea in New Zealand.
The main consideration in developing the proposed Bill was how to define rivers, and
whether to apply a strict and limited definition or expand it to recognise smaller and
larger bodies of water that share the same water. These issues amongst others are
described in more detail following the Bill.
As set out in the Bill, the purpose is simply to establish rivers, streams, watersheds
and the like to be recognised as legal persons. Like Frame’s Treaty Title Bill, the Bill
has a very narrow purpose, to establish legal personality for rivers. The Bill was
developed taking into consideration the essential elements of Stone’s idea, Frame’s
Treaty Title Bill and relevant New Zealand legislation such as the Resource
Management Act 1991 and the Foreshore and Seabed Act 2004.
The Bill prepared contains the core provisions that would be required rather than
creating an exhaustive list of what should be included in each section. Ellipses appear
where additions would likely be needed. Additional supporting regulations would also
be necessary as part of the wider framework, and this issue is noted in the discussion
following the Bill.
The Bill reads:
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C D Stone, Should Trees Have Standing? Toward Legal Rights for Natural Objects (1972) 45 S.
Cal. L. Rev. 450 at 465. See note 321 above on page 93 of this thesis.
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Rivers Bill 2009
The purpose of this Act is to establish legal personality for rivers for the purposes of
environmental protection and natural resource management.
1 Title
This Act is the Rivers Act 2009.
2 Commencement
This Act comes into force on 1 July 2009.
3 Object
The object of this Act is to establish legal personality for rivers for the purposes of
environmental protection and natural resource management, creating a system whereby
damages can be assessed in terms of the health of that river, and whereby any damages that
apply can be used directly for its benefit.
4 Purposes
The Act gives effect to the object stated in clause 3 by---(a) creating a novel system of legal standing for rivers in New Zealand; and
(b) providing for public rights of access and recreation in, on, over and across these rivers.
5 Interpretation
In this Act, unless the context otherwise requires,---access rights has the meaning set out in section 8
river means
(a) any body of water determined to be a river by a panel of additional members pursuant to
section 11 of this Act;
(b) any smaller body of water including tributaries, streams and creeks determined to be so by
a panel of additional members pursuant to section 11 of this Act;
(c) any larger body of water including watersheds, underground aquifers and water basins
determined to be so by a panel of additional members pursuant to sections 11 of this Act;
but does not mean any tidal rivers that have been vested in the Crown under the Foreshore
and Seabed Act 2004.
6 Act to bind the Crown
This Act binds the Crown.
Legal personality
7 Legal personality of rivers established
(1) For the purposes of environmental protection or natural resource management, all bodies
of water shall be legal persons, and this legal personality shall apply in all fora and situations,
including:
(a) in court proceedings;
(b) policy development by government and other official agencies; and
(c) treaty negotiations.
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Rights of access, navigation and fishing
8 Rights of public access
(1) In this section, access right means---(a) the right to be in or on the public foreshore and seabed; and
(b) the right to enter, remain in, and leave the public foreshore and seabed; and
(c) the right to pass and repass in, on, over, and across the public foreshore and seabed;
and
(d) the right to engage in recreational activities in or on the public foreshore and seabed.
(2) Every natural person has access rights in, on, over, or across a navigable river.
9 Rights of navigation on rivers
(1) Every person has rights of navigation on any navigable river.
(2) The rights conferred by subsection (1) include---(a) a right to pass and repass;
(b) a right to temporarily anchor, moor, and ground;
(c) a right to load and unload cargo, crew, equipment, and passengers;
(d) a right to remain in a place for a convenient time; and
(e) a right to remain temporarily in a place until wind or weather permits departure or
until cargo has been obtained or repairs completed.
(3) The rights conferred by subsection (1) include anything reasonably incidental to the rights
of navigation.
(4) The rights conferred by subsection (1) may be exercised subject to any authorised limits,
including prohibitions, on navigation that are imposed by or under an enactment.
(5) Unless the enactment or other instrument that authorises a limit of the kind described in
subsection (4) otherwise provides, the limit may be applied—
(a) to any or all rights of navigation;
(b) to any method or methods of exercising rights of navigation; and
(c) for a definite period or an indefinite period or for periods that arise from time to time:
(d) in respect of 1 or more particular areas or a general area.
(6) On and from the commencement of this section, the common law rights of navigation are
replaced by the rights specified in this section
10 Existing fishing rights preserved
(1) Nothing in this Act affects any rights of fishing recognised immediately before the
commencement of this section, by or under an enactment or a rule of law.
Additional members
11 Additional members to define rivers
(1) In any case where the definition of a river is at issue or where there are issues such as
whether a stream or smaller body of water should also be afforded legal protection in the
interests of environmental protection or natural resource management, the court shall convene
a panel of additional members whose definition shall be binding on that court in that
particular case.
(2) The decision of the additional members shall be decided by a majority.
12 Appointment of additional members
(1) In any proceeding requiring additional members, the court shall appoint five additional
members comprising:
(a) two scientific members from a relevant scientific discipline; and
(b) three members of the public appointed randomly selected from the general pool of
jurors.
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13 Decisions of additional members binding
(1) The decision as to the definition of a river in a particular case is binding in that case
without any limitation.
(2) Decisions of additional members are binding for a particular case but are not binding or
necessarily relevant for the interpretation of other disputes over definitions in any other case.
Other enactments not affected
14 Body of water subject to environmental regulations and other enactments
The following acts are not affected by this act---(a) Biosecurity Act 1993;
(b) Foreshore and Seabed Act 2004;
(c) …
Affect of Resource Management Act 1991
15 Local authorities to retain control of river management
Local authorities with responsibilities under the Resource Management Act 1991 will
continue to do so subject to any the regimes and agreements in place before or after this Act.
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(i) The key features of the Rivers Bill 2009
The following paragraphs explain the key provisions of the Bill and the purpose and
the reasons behind them.
Legal personality established

The preamble, clause 3 (object) and clause 4 (purpose) all refer to rivers having legal
personality. Notably, clause 3 echoes Stone’s three essential elements as set out in
Chapter five. The main provision, however, is clause 7, which courts, lawyers and
others will use to assert that the common law fiction of legal personality now applies
to all rivers as prescribed by this Bill. Clause 7 is broad, requiring various bodies of
water (small or large) to be recognised in a range of situations related to
environmental protection and natural resource management. Clause 7 includes a nonexhaustive list of the circumstances in which it will apply. It is subject to only one
qualification, contained in the phrase: “for the purposes of environmental protection
or natural resource management.” The reason behind this qualification is because a
wider scope would require discussion of an increased range of implications which are
beyond the purpose and extent of this thesis.
The definition of ‘river’ issue

In drafting the model legislation to give full effect to Stone’s idea in New Zealand to
advance Maori aspirations, there were problems with limiting the focus to rivers
alone. While it is technically possible to limit the application of Stone’s idea to rivers,
expanding the ‘river’ definition to include other smaller and larger bodies of water is
more realistic as they are physically connected in any case. Furthermore, to achieve
better environmental protection, which is a major component of the Maori aspirations
set out in Chapter two, it does not make sense to separate any body of water sharing
the same water and being part of the same watershed. For example, if tributaries are
treated separately then the pollution of a number of tributaries may be not harmful in
respect of each tributary, but the overall and cumulative effect may be significant
enough to the river into which they feed, to the extent that the individual activities
should be stopped. This ‘river’ definition is stated in clause 5 (interpretation).
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The broad approach to defining rivers is also notable in the Waikato Deed of
Settlement, the Waikato-Tainui Raupatu Claims (Waikato River) Settlement Bill 2008
and the Resource Management Act 1991 which all include broad definitions of rivers:
•

For Waikato the Waikato River means “the Waikato River from Te
Taheke Hukahuka to the mouth and includes its waters, banks and beds
(and all minerals under them) and its streams, waterways, tributaries,
lakes, aquatic fisheries, vegetation and floodplains as well as its
metaphysical being.”403

•

Waikato River,--- (a) … [in specific clauses] means the Waikato River
and it catchment;
(b) … [in specific clauses] means (i) the body of water known as the
Waikato River flowing continuously or intermittently from the Huka
Falls to the mouth of the Waikato River shown as located within the area
marked “A” and “B” on SO plan 409144; and (ii) all tributaries, streams,
and watercourses flowing into the part of the Waikato River described in
subparagraph (i), to the extent to which they are within the area marked
“A” and “B” on SO plan 409144; and (iii) lakes and wetlands within the
area

marked

“A”

and

“B”

on SO plan 409144; and (iv) the beds and banks of the water bodies
described in subparagraphs (i) to (iii);
(c) … [in specific clauses and schedules] (i) the body of water known as
the Waikato River flowing continuously or intermittently from Karapiro
to the mouth of the Waikato River shown as located within the area
marked “A” on SO plan 409144; and (ii) all tributaries, streams, and
watercourses flowing into the part of the Waikato River described in
subparagraph (i), to the extend to which they are within the area marked
“A” on SO plan 409144; and (iv) the beds and banks of the water bodies
described in subparagraphs (i) to (iii).404
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Waikato-Tainui Deed of Settlement in relation to the Waikato River, 22 August 2008, clause 1.3,
page 3.
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Waikato-Tainui Raupatu Claims (Waikato River) Settlement Bill 2008, clause 2.
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•

[River means a continually or intermittently flowing body of fresh water;
and includes a stream and modified watercourse; but does not include
any artificial watercourse (including an irrigation canal, water supply
race, canal for the supply of water for electricity power generation, and
farm drainage canal).405

Finally, the approach in the Rivers Bill, the Waikato River Settlement Bill and the
Resource Management Act are also closer to the holistic Maori tupuna awa406 or
‘undivided river entity’ concept.407 This is discussed further in the final conclusions in
Chapter seven.
Smaller and larger bodies of water included in the definition

A wide range of bodies of water are included in the clause 5 definition of ‘river’ for
the reasons already covered above. Notice that in clause 5 both “smaller” and “larger”
bodies of water are included in the definition in order to achieve broad coverage.
It could have been sufficient to say that streams would be covered because of the
downstream effect on rivers. For example, pollution with detrimental effects to the
stream would also detrimentally affect the river, and therefore the case could be
causally linked. However, there are problems with this rationale. As Stone’s idea is to
establish the standing of a river itself, and for damages to be calculated in terms of
detrimental affect to that river, the downstream affect to the river compared to the
stream at the centre of the pollution may be lesser. The damage calculated for the
river as opposed to the stream would be less, or even, if diluted into a large river, nil.
Similar reasoning applies to larger bodies of water, as they are connected in a similar
manner to smaller bodies.
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Additional members

The Rivers Bill also includes a system of additional members to assist in the defining
of rivers. If a body of water has legal personality it is difficult to know where exactly
that body of water begins and ends. There needs to be a definition in order for courts
to determine that ‘harm’ is being done to something. The additional members as set
out in clause 11 would therefore serve to establish that the river or body of water in
question falls under the Rivers Bill, and therefore that it has legal personality and
legal proceedings could follow on that basis to assess whether it has been or is being
‘harmed.’
The idea to include this provision comes from Frame’s Treaty Council idea408 and the
use of such additional members in the Maori Land Court.409 Frame’s Treaty Council
was intended to “draw on Maori wisdom and concepts so as to produce a better
management regime … than could be arrived at through the Executive branch of
Government through its existing mix of agencies.”410 In the Maori Land Court their
“additional members” provide expertise or advice on matters of Maori tikanga
(culture).411
For the Rivers Bill, clause 12 provides that five additional members shall be
appointed, two of which must have scientific backgrounds and three selected at
random, possibly from the general pool of potential jurors.412 While in the Maori Land
Court the additional members are usually more specialised in the questions at hand,
the three general members in clause 12(b) will provide a grounding of ‘common
sense’ per se, not becoming lost in technical details.
Clause 13 states that the decisions of the additional members are binding on the case
at hand (subclause (1)). Over time, case law will develop, and submissions will
408

See note 369 above on page 106 of this thesis.
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(section 31 and 33) or advice on matters of Maori tikanga (culture) (section 32).
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A Frame, “Treaty Title Proposed for Foreshore and Seabed” (2004) Te Matahauariki : Laws and
Institutions for Aotearoa/New Zealand, Issue 8, September, page 8.

411

See note 409 above.
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Jurors are randomly selected from the New Zealand Electoral Roll. See the Juries Act 1981 for more
details, in particular sections 6 and 9.
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include the definitions of previous additional member panels. While court decisions
are binding on courts, there is no legal principle that the decisions of previous
additional member panels will be binding on subsequent ones, and this is set out
clearly in clause 13(2).413 Previous additional member panel decisions will therefore
serve as guidance or information only, similar to court decisions in civil law
systems.414
Rights of access, navigation and fishing protected

With respect to other rights and enactments, rights of public access, navigation on
rivers and existing fishing rights are protected under clauses 8 to 10 of the Rivers Bill.
These clauses mirror the equivalent sections in the Foreshore and Seabed Act 2004
and are included given that public access was extremely political.415 Although
protection of these interests could conflict with a river’s environmental health, for
example through excessive use, over-fishing and so on, such a section is necessary to
make the legislation politically viable.
Other enactments not affected

There are times when the management status quo must be set aside temporarily in aid
of some greater purpose. Clause 14 recognises that these situations can occur, and
allows for the Bill’s legal personality system to be suspended, in the way other laws
or regulations might be suspended in cases such as biohazard emergencies under the
Biosecurity Act 1993.416
Affect on Resource Management Act 1991

Clause 15 clearly states that local authorities still hold responsibility for river
management, subject to any regimes and agreements in place such as co-management
413

The additional members will provide a yes or no answer as to whether a river comes under the act or
not. There would not be a definition that a judge could then include in his judgment and consequently
set a precedent.

414

To support the additional members, regulations would need to be developed for the administrative
aspects of their role, for example payment and travel expenses.

415

Foreshore and Seabed Act 2004, sections 7, 8 and 9.

416

For example, sections 143-146 set out that government ministers, through the Governor General,
can declare a biosecurity emergency (section 144(1)). This Act then gives a wide scope for emergency
measure to be put in place (section 145(1)), which may impact upon a co-management regime or the
way in which a river is dealt with under the proposed Bill).
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with local iwi or hapu, and therefore the general provisions of the Resource
Management Act still apply. The Resource Management Act is likely apply in the
same way that it applies where Maori customary rights are found to exist.417
The legal personality regime would principally apply when a party starts court
proceedings (clause 7(1)(a)) on a matter concerning environmental protection or
natural resource management (clause 7(1)) of a river or other body of water (as
defined in clause 5 and determined according to clause 11). For example, when a
party wishes to appeal a council decision, the effect of the Bill is that this person can
then state the case in the name of the river because of its legal personality established
by clause 7 of the Bill rather than in a person’s name.
(f) Stone’s idea: would the Rivers Bill achieve Stone’s essential
elements?
This section explores the question of whether the Rivers Bill would achieve Stone’s
idea being implemented in New Zealand as applicable to rivers. The purpose of the
following paragraphs is to analyse and discuss how the Rivers Bill would meet
Stone’s essential elements, and therefore fully implement his idea in New Zealand.
Stone’s three essential elements as set out in Chapter five are used to structure the
discussion, the main question being addressed under each element:
(i)

That the natural object have standing: being permitted to sue in the
object’s own name and regarding its own interests;

(ii)

That damages be calculated to be extra-economic: to include nonintrinsic value or aspects of the natural object (not limited to economic
value); and,

417

Hinde, McMorland and Sim, Land Law in New Zealand (2004) pages 840-841 note 54:
“Resource Management Act 1991, ss 2(1) (definition of “land”), 9, 13 and 15; Laws NZ,
Resource Management paras 30, 31, 35 and 38. Refer also to the RMA 1991, s 471A (existing
uses of rivers). If Maori customary rights subsist in the beds of non-tidal, non-navigable
rivers, such rights, where they can be shown to exist, could presumably be exercised only
subject to the provisions of the RMA 1991: cf Attorney-General v Ngati Apa [2003] 3 NZLR
643 at para [76] (CA) per Elias CJ, at para [123] per Gault P, and at para [189]-[192] per
Tipping J.”
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(iii)

That judgments be applied for the benefit of the object: damages
therefore being used to address the natural object’s problems.

The first essential element is clearly established by clause 7 of the Bill. The second
element is a natural consequence of the first, and this is seen in New Zealand in
corporate law, which also uses legal personality to assess economic damages to a
company. That said, non-intrinsic value or aspects rather than solely economic factors
are to be considered, and this is not a natural consequence of establishing the legal
personality of rivers. It is possible that the case law will extend to this, however, it is
prudent to give added direction to the courts by including reference to Stone’s second
element within the body of the Bill. Similarly, the third element should also be
referred to in the body of the Bill.
The Rivers Bill states such objectives in clause 3, which include reference to Stone’s
second and third essential elements. In terms of the second element, inclusion of this
in the objective of the proposed Bill, together with the fact that it would be a likely
consequence of implementation of the first element, is sufficient indication for the
courts to assess the extra-economic value and aspects of any particular river.
The third essential element is also included in clause 3, and this gives the courts the
same indication. It is also possible that additional provisions that establish special
systems of trusts, for example, could pave a much clearer path for damages being
used to benefit a particular body of water. However, this could also be achieved
through standard court orders given that they could require any monetary damages to
be used for the benefit of the river. Who exactly would hold the money and be
responsible could be set out in the court order.
(g) Conclusion
Frame’s proposed Treaty Title Bill, a variation of Stone’s idea, demonstrates the
benefits of such a system in the New Zealand context, particularly because affording
rivers their own legal personality would neutralise arguments over property rights,
specifically ownership and title which are contentious subjects in Maori-Crown
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negotiations.418 Furthermore, the Rivers Bill, its broad approach and wide definition
of bodies of water, as opposed to rivers alone, demonstrates one possible way in
which legal personality could successfully be afforded for the benefit of rivers and in
order to achieve Maori aspirations in river co-management. Notably, this approach
would set out a system closer to the Maori tupuna awa concept that may help bolster
Maori aspirations by having a parallel reference in the law.
Stone’s essential elements could be achieved through such a Bill. Rivers could thus be
treated as undivided entities in the courts, have their own damages assessed as
opposed to the complainant’s loss and damages would go towards the restoration or
other benefit of the river. The only remaining question is whether the implementation
of such a system in New Zealand could achieve the core Maori aspirations described
in Chapter three, and this is the subject of the final concluding chapter.

418

See note 386 above on page 113 of this thesis.
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CHAPTER SEVEN
CONCLUSION: IS LEGAL PERSONALITY A NEW VEHICLE FOR
ACHIEVING MAORI ASPIRATIONS IN CO-MANAGEMENT?
____________________________________________________________________
(a) Introduction
A number of facts are certain from this discussion of the New Zealand law of rivers,
Maori aspirations and the limitations of the current regime. First, New Zealand law
concerning rivers is piecemeal and confusing.419 However, the government is showing
a willingness to engage with Maori on the basis of their role as a Treaty partner420 and
because their involvement might lead to more effective sustainable management.421
For both purposes, co-management is a mechanism for Maori engagement, and the
Waikato River settlement agreement is a good example. Second, Maori have a
traditional focus on natural resource management including rivers,422 which they see
as a tupuna awa: an ancestor or “undivided entity.”423 Maori have various aspirations
for natural resource management as discussed in Chapter three and summarised in
Table 1, which is repeated below.424 The right-hand column lists the components as
they are translated into the practical river management context.

419

See: Chapter four under the heading “(i) What is the common law doctrine of native title?” on page
75 of this thesis.

420

See: Chapter three under the heading “(i) Maori entitlement to river co-management” on page 33 of
this thesis.

421

See: Chapter three under the heading “(i) Maori entitlement to river co-management” on page 33 of
this thesis.

422

See: Chapter three under the heading “(b) The reasons for Maori involvement in river comanagement” on page 31 of this thesis.
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Ministry for the Environment, “Wai Ora: Report of the Sustainable Water Programme of Action
Consultation Hui. Prepared for the MfE by Indigenous Corporate Solutions” (July 2005, Ref. ME674)
page 7; M Bargh, “Submission on Water Issues in Aotearoa New Zealand to the Office of the High
Commissioner for Human Rights” (May 2007) pages 5-6. See also note 148 above on page 42 of this
thesis.
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Table 1 originally appears on page 55 of this thesis.
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Table 1 – Summary of Maori aspirations in river management
Kaitiakitanga

-

Good protection of the river’s environment
A role in making this happen
Adoption of Maori natural resource
management practices

Rangatiratanga

-

Participation in river management
Authority in river management

Partnership

-

Equal power sharing
Capacity-building

The third argument that this thesis has put forward is that Maori have limited options
under the current regimes, for example under the Resource Management Act 1991,425
and even less guarantees for Waitangi Tribunal inquiries, Crown negotiations or in
pursuing native title claims through the courts.426
Stone’s idea to afford rivers with legal personality is a novel approach to
environmental issues, and one that may come with significant benefits for Maori in
the New Zealand context. It is clear from the discussion in the Chapter six that
legislating to afford legal personality to rivers is one route for giving effect to Stone’s
idea in the New Zealand context.
The purpose of this chapter is to:
1. Discuss whether the components of each Maori aspiration as set out in the
right-hand column in Table 1 above are met through the proposed Rivers Bill;
and

425

See: Chapter four under the heading “(b) Pursuing rights under the Resource Management Act
1991” on page 67 of this thesis.

426

See: Chapter four under the headings “(c) Pursuing a Waitangi Tribunal claim and subsequent
Treaty settlement” page 71, “(d) Pursuing direct negotiations with the Crown” on page 73, and “(e)
Claiming ownership via the common law doctrine of native title” on page 75.
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2. Conclude whether affording New Zealand rivers legal personality could
actually be a new vehicle for achieving Maori aspirations in co-management.
(b) Would Maori aspirations be met through the Rivers Bill if passed into
legislation?
The discussion as to whether the components of each Maori aspiration are met by the
Rivers Bill is the same as asking whether affording legal personality to rivers will
achieve Maori aspirations since this is the main purpose of the Bill. Nonetheless, the
Bill is used as the basis for the discussion here for continuity with the Chapter six
The discussion in this section also draws upon the discussion in Chapter three
concerning each of the Maori aspirations and takes into account the currently limiting
factors for achieving Maori aspirations. Clauses of the Rivers Bill are referenced in
this chapter.427
(i) Kaitiakitanga
Good protection of the river’s environment

That Maori seek good protection of the river’s environment is the first component of
the kaitiakitanga Maori aspiration.428 Maori seek sustainable use and sound
environmental management. Through the Rivers Bill, Maori could expect an
increased level of environmental protection for their river through it having legal
personality as established by clause 7 of the Bill. In his article, Stone outlined a
number of reasons why natural resources that had been given legal personality would
receive better environmental protection.429 For example, the river would have its own
standing so that if court proceedings were initiated, the river’s own interests would be
taken into account instead of assessing the complainant’s economic loss. Similarly, as
presented in the three essential elements of Stone’s idea, the damages or
compensation could be calculated to take into account the non-intrinsic value of the
river rather than only economic value. For example, the loss of a worthless fish
427

Note: this chapter will address the Bill which contains only core provisions rather than a complete
Bill that could be tabled in parliament.

428

See the section “(2) Defining kaitiakitanga in terms of river management” in Chapter three above
on page 39.

429

These are Stone’s essential elements. See: Chapter five under the heading “(e) Summary” on page
102, and repeated on page 129 of this thesis.
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species may be considered a loss although there is no loss in monetary value to
anyone. Finally, favourable judgments could be applied to the benefit of the river,
being used to address its environmental issues instead of those of third parties.
A role in making this happen

Maori seek an active and influential role to fulfil their kaitiaki obligations.430 This is
not a light aspiration and Maori need a high level role as a co-manager to ensure that
their opinions carry weight,431 a factor that was earlier outlined as a limitation to
Maori currently achieving their aspirations in co-management.432 The Bill itself does
not directly establish any role for Maori in achieving good, or better, environmental
protection of a river. However, as the Bill would neutralise any disagreement over
control or ownership of a river – the river being in control or owning itself, so to
speak – this is likely to improve the ability of Maori to have influence over the river’s
management because neither party would hold superior rights such as those of an
owner. Neutralising the debate over ownership would moreover be a solution to the
limitation as stated in Chapter three that Maori are currently focused on resolving
larger issues first.433 The difference would be that no one would own rivers.
Adoption of Maori natural resource management practices

Having a co-management agreement in place between iwi or hapu and a local
authority is the first step to having Maori natural resource management practices
adopted. Only by direct involvement in the strategic management of a resource can
Maori ensure that Maori processes are adopted and represented accurately in order to
achieve the best effect in environmental management. As both parties, Maori and the
government, need to be on equal footing, factors such as government ownership of
rivers would skew the relationship in their favour, thus creating an imbalance.434 The
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See: Chapter three under the heading “(1) Defining kaitiakitanga” on page 36 of this thesis.

431

See: Chapter three under the heading “(2) Defining kaitiakitanga in terms of river management” on
page 39 of this thesis.

432

See: Chapter three under the heading “(i) Lack of authority and control” on page 56 of this thesis.

433

See: Chapter three under the heading “(ii) Maori focused on resolving larger issues first” on page 58
of this thesis.

434

See: Chapter three under the heading “(3) Maori seek kaitiakitanga in river management” on page
41 of this thesis.

135

Bill, again through clause 7, would make it less likely for the government to assert
sole ownership or control that would affect the Maori.
Furthermore, having legal personality creates a similar viewpoint to the Maori tupuna
awa or “undivided river” concept. It is almost a holistic approach in the law and
would assist in promoting Maori natural resource management practices that have
been developed on a holistic basis. In other words, the tupuna awa approach is similar
to the way in which the definition of ‘river’ operates in clause 5 of the Rivers Bill,
and also through its definition mechanism and additional members in clause 11.435
(ii) Rangatiratanga
Participation in river management

The component of rangatiratanga that Maori seek to participate in river management
is the same as in the discussion above under the kaitiakitanga heading. What
rangatiratanga adds to the equation is that Maori seek authority and control in their
participation and the ability to make decisions, and this is discussed below.436
Authority and control in river management

The Rivers Bill does not establish any enforceable right for Maori participation in
river management or authority in any existing participation. Only if a co-management
or other relevant agreement exists will this Bill help Maori by equalling the authority
and control of all parties involved. Nonetheless, if no co-management agreement were
in place, clause 7 of the Bill would allow any Maori individual or group to bring their
environmental concerns over a river to court. The river having legal personality would
then ensure that no-one’s interests but the rivers would be taken into account (Stone’s
first essential element),437 similar to the holistic view that Maori would seek in any
435

Ministry for the Environment, “Wai Ora: Report of the Sustainable Water Programme of Action
Consultation Hui. Prepared for the MfE by Indigenous Corporate Solutions” (July 2005, Ref. ME674)
page 7; M Bargh, “Submission on Water Issues in Aotearoa New Zealand to the Office of the High
Commissioner for Human Rights” (May 2007) pages 5-6. See also note 148 above on page 42 of this
thesis.
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See: Chapter three under the heading “(2) Defining rangatiratanga in terms of river management”
on page 46 of this thesis.
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Stone’s essential elements are set out at: Chapter five under the heading “(e) Summary” on page
102, and repeated on page 129 of this thesis. The first essential element is “That the natural object have
standing: being permitted to sue in the object’s own name and regarding its own interests.”
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case. The difference of worldviews between the Crown generally and Maori on the
other hand was also one of the current limitations found in Chapter three.438
(iii) Partnership
Equal power-sharing

Although Maori seek an authoritative position with control and influence to ensure
adoption of Maori natural resource management and effective discharging of their
cultural kaitiaki duties, to own or have sole authority and control over a river is not
what Maori seek. What is sought is a partnership.439 Clause 7 of the Bill sets a sound
basis – an equal playing field – for equal power-sharing to occur. Neither party can
claim higher levels of authority and control, except in limited situations such as
biosecurity emergencies as set out in clause 14.440
Capacity-building

Low Maori capacity was described as a current limitation for Maori in achieving their
river management aspirations.441 However, capacity-building either through funding
or education is not part of the Rivers Bill442 and is outside the scope of the Bill, which
in clauses 3 and 4 has the narrow purpose of establishing legal personality for rivers.
This issue therefore will still be a problem for Maori, and groups seeking to be
involved in co-management should take care to have their needs explicitly included in
their negotiated co-management agreement.

438

See: Chapter three under the heading “(iv) Differences in worldviews” on page 61 of this thesis.

439

See: Chapter three under the heading “(2) Defining partnership in terms of river management” on
page 52 of this thesis.

440

See note 416 above on page 128 of this thesis. The exception to this, however, is if the government
changes the law.
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See: Chapter three under the heading “(iii) Low Maori capacity” on page 59 of this thesis.
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More than just equal power-sharing Maori also seek the general duties owed by the Crown, as
articulated by the Tribunal, as to when there is an imbalance in power. That duty is ‘double trusteeship’
and requires the government, who is in a naturally superior position as lawmaker and with substantial
financial and personnel capacity, to give Maori opinions sufficient weight, giving them authority
through legislation. Co-management theory uses the term capacity-building for non-governmental
parties.
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(c) Problems with implementing Stone’s idea for achieving Maori
aspiration in river co-management in New Zealand
The one issue of implementing the system that the Rivers Bill would establish
concerns its political viability. This questions is unanswerable in this thesis, suffice to
say that the inclusion of clauses 8, 9 and 10 would make the Bill more likely to
succeed, based on use of identical provisions in the Foreshore and Seabed Act
2004.443
One should note Moana Jackson’s comments in relation to how much effect
mainstream or other arguments should have on Maori Treaty rights in general.
Jackson has stated that tino rangatiratanga cannot be redefined as a minority interest
when Treaty rights are “never dependent on numbers.” As he went on to say, “if there
was only one Maori left in Aotearoa he or she would still have Treaty and tangata
whenua rights. In that context the public interest argument is a politically expedient
distortion of the Treaty relationship.”444
(d) Conclusion
For the Maori aspirations set out in this chapter, including their components translated
into the river management context, it is clear that the majority could be successfully
achieved through affording legal personality to rivers. The Rivers Bill that appears in
Chapter six is one approach that could be used to implement such a change to the law.
Those components of the aspirations that fall outside the scope of the Bill, as noted in
the discussion above, are issues that could be easily negotiated in every comanagement arrangement between Maori and the Crown.
Stone’s idea is radical, and some the responses to his article as were discussed earlier
certainly reflect that it is not a small reform of the law that he suggested. What he
suggested was a novel approach for better environmental protection of the resources
that sustain humans. In a way, his idea is to close the gap between natural resources
and humans and highlight the closeness that there should be between us. For the
Maori worldview, perhaps the idea is less radical, as traditional and contemporary
443

See note 415 above on page 128 of this thesis.
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M Jackson, “Like a Beached Whale” (2 June 2004) available at
http://www.socialjustice.org.nz/?sid=81 (accessed 9 June 2009).
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Maori culture link all parts of our world through genealogy, emphasising the link
between us all – trees and rivers included.
The link between Stone’s idea, affording legal personality to natural resources, is
therefore one already suited for Maori purposes. In the New Zealand context, the
added bonuses of neutralising ownership issues that plague Crown-Maori negotiations
for settlement, focusing the law on the river itself and boosting the level of authority
and control for Maori by lessening the position of the government make Stone’s idea
all the more suitable for the Maori context. For the wider New Zealand context,
implementing Stone’s idea into our law would also help to achieve our sustainable
environmental management goals.
Other than the political will of the day when this idea might be put into action, there is
no reason not to adopt Stone’s idea in New Zealand. Maori aspirations in river comanagement would certainly benefit from affording rivers legal personality.
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Appendix one – The Treaty Title Bill
____________________________________________________________________

The Treaty Title Bill
1. The Treaty of Waitangi, Te Tiriti o Waitangi, shall be deemed to be a legal person.
2. The foreshore and seabed shall be vested absolutely in The Treaty of Waitangi.
3. The control and management of the estate of the Treaty of Waitangi shall be vested
in the Treaty Council which shall act in all matters in accordance with the Three
Articles of the Treaty, the general laws of New Zealand as enacted from time to time,
any relevant norms of international law, and the following rules:
(a) the Council’s management of the estate shall be such as to accord to all
New Zealand citizens the greatest degree of public access, enjoyment and use,
without discrimination on grounds of race, origin, belief or status, compatible
with the Three Articles of the Treaty of Waitangi, the general laws of New
Zealand, and the efficient and preservative management of the estate.
(b) The Council shall not sell any part of the estate or subject any part of the
estate to a lease or other charge for a period longer than 20 years.
4.The Treaty Council shall be constituted as follows:
(a) 3 Members appointed by Parliament following nomination by the Prime Minister
(b) 3 Members appointed by the Maori people in a manner to be determined by them
(c) 1 Member appointed from persons holding, or having in the past held, the office of
Judge of the High Court, to be appointed by the Attorney-General following
consultation with the Chief Justice. The Judicial Member, who shall have an equal
vote with other Members, shall have the responsibility of advising and voting in all

matters in accordance with the requirements of the constitution, customs, and laws of
New Zealand, including the Treaty of Waitangi.
5. Members of the Council shall be appointed for a period of ten years and shall not
hold any other office, or accept any other engagement or remuneration of any kind,
during their term of office.
6. Where any three Members of the Council determine that a particular management
decision involves issues of significant concern to a particular tribal region, or local
body or community, the Council shall co-opt two Special Members to represent the
tribal and local interests, one selected by the Members appointed under section 4(a) to
replace one of their number, and one selected by the Members appointed under
section 4(b) to replace one of their number. The Special Members shall have all the
rights of full Members for the purposes of the particular management decision but
shall relinquish office as soon as the decision is made.
(Footnotes)
1 Guerin v. The Queen [1984] 2 SCR 335, also [1986] LRC (Const.) 840
2 Charles v. The Queen [1997] 148 D.L.R. 523
3 Te Runanga o Muriwhenua Inc. v Attorney-General [1990] 2 NZLR 641 at page
655
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Appendix three – Ministry of Justice official document #2
____________________________________________________________________

Appendix four – Model legislation: The Rivers Bill
____________________________________________________________________
Rivers Bill 2009
The purpose of this Act is to establish legal personality for rivers for the purposes of
environmental protection and natural resource management.
1 Title
This Act is the Rivers Act 2009.
2 Commencement
This Act comes into force on 1 July 2009.
3 Object
The object of this Act is to establish legal personality for rivers for the purposes of
environmental protection and natural resource management, creating a system whereby
damages can be assessed in terms of the health of that river, and whereby any damages that
apply can be used directly for its benefit.
4 Purposes
The Act gives effect to the object stated in clause 3 by---(a) creating a novel system of legal standing for rivers in New Zealand; and
(b) providing for public rights of access and recreation in, on, over and across these rivers.
5 Interpretation
In this Act, unless the context otherwise requires,---access rights has the meaning set out in section 8
river means
(a) any body of water determined to be a river by a panel of additional members pursuant to
section 11 of this Act;
(b) any smaller body of water including tributaries, streams and creeks determined to be so by
a panel of additional members pursuant to section 11 of this Act;
(c) any larger body of water including watersheds, underground aquifers and water basins
determined to be so by a panel of additional members pursuant to sections 11 of this Act;
but does not mean any tidal rivers that have been vested in the Crown under the Foreshore
and Seabed Act 2004.
6 Act to bind the Crown
This Act binds the Crown.
Legal personality
7 Legal personality of rivers established
(1) For the purposes of environmental protection or natural resource management, all bodies
of water shall be legal persons, and this legal personality shall apply in all fora and situations,
including:
(a) in court proceedings;
(b) policy development by government and other official agencies; and
(c) treaty negotiations.

Rights of access, navigation and fishing
8 Rights of public access
(1) In this section, access right means---(a) the right to be in or on the public foreshore and seabed; and
(b) the right to enter, remain in, and leave the public foreshore and seabed; and
(c) the right to pass and repass in, on, over, and across the public foreshore and seabed;
and
(d) the right to engage in recreational activities in or on the public foreshore and seabed.
(2) Every natural person has access rights in, on, over, or across a navigable river.
9 Rights of navigation on rivers
(1) Every person has rights of navigation on any navigable river.
(2) The rights conferred by subsection (1) include---(a) a right to pass and repass;
(b) a right to temporarily anchor, moor, and ground;
(c) a right to load and unload cargo, crew, equipment, and passengers;
(d) a right to remain in a place for a convenient time; and
(e) a right to remain temporarily in a place until wind or weather permits departure or
until cargo has been obtained or repairs completed.
(3) The rights conferred by subsection (1) include anything reasonably incidental to the rights
of navigation.
(4) The rights conferred by subsection (1) may be exercised subject to any authorised limits,
including prohibitions, on navigation that are imposed by or under an enactment.
(5) Unless the enactment or other instrument that authorises a limit of the kind described in
subsection (4) otherwise provides, the limit may be applied—
(a) to any or all rights of navigation;
(b) to any method or methods of exercising rights of navigation; and
(c) for a definite period or an indefinite period or for periods that arise from time to time:
(d) in respect of 1 or more particular areas or a general area.
(6) On and from the commencement of this section, the common law rights of navigation are
replaced by the rights specified in this section
10 Existing fishing rights preserved
(1) Nothing in this Act affects any rights of fishing recognised immediately before the
commencement of this section, by or under an enactment or a rule of law.
Additional members
11 Additional members to define rivers
(1) In any case where the definition of a river is at issue or where there are issues such as
whether a stream or smaller body of water should also be afforded legal protection in the
interests of environmental protection or natural resource management, the court shall convene
a panel of additional members whose definition shall be binding on that court in that
particular case.
(2) The decision of the additional members shall be decided by a majority.
12 Appointment of additional members
(1) In any proceeding requiring additional members, the court shall appoint five additional
members comprising:
(a) two scientific members from a relevant scientific discipline; and
(b) three members of the public appointed randomly selected from the general pool of
jurors.

13 Decisions of additional members binding
(1) The decision as to the definition of a river in a particular case is binding in that case
without any limitation.
(2) Decisions of additional members are binding for a particular case but are not binding or
necessarily relevant for the interpretation of other disputes over definitions in any other case.
Other enactments not affected
14 Body of water subject to environmental regulations and other enactments
The following acts are not affected by this act---(a) Biosecurity Act 1993;
(b) Foreshore and Seabed Act 2004;
(c) …
Affect of Resource Management Act 1991
15 Local authorities to retain control of river management
Local authorities with responsibilities under the Resource Management Act 1991 will
continue to do so subject to any the regimes and agreements in place before or after this Act.

