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ABSTRACT 

This thesis examines the adaptability of the legal frameworks for biodiversity 

protection in New Zealand and Germany to climate change. It includes the relevant 

international and European law and policy and introduces the reader to the most 

important provisions on biodiversity protection in these four legal systems. It 

particularly focuses on the assessment of conservation objectives and strategies set out 

in the law in order to evaluate its capability and potential to protect biodiversity in 

Germany and New Zealand in the future. 

The thesis shows and explains major differences between conservation 

approaches in Germany and New Zealand. The differences are particularly apparent 

when looking at the status and role of indigenous biodiversity and introduced species in 

the two legal systems, but are also reflected in the importance of protected areas and 

active management strategies in New Zealand and the relatively greater importance of 

integrated strategies to biodiversity protection in Germany.  

The main findings of this research are that because climate change is predicted to 

strongly affect biological systems, it will become more difficult to achieve the somewhat 

more preservationist and static goals that are predominant in New Zealand law an 

policy whereas conservation goals in German law and policy are comparatively more 

dynamic and open to change.  
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INTRODUCTION 

A) Introduction to the Questions 

According to observations and predictions, there is going to be some global 

climate change over the next decades and centuries. While the exact development is very 

uncertain, it appears inevitable that these changes will have significant impacts on 

biodiversity: because biological systems are very much influenced by climatic factors, it 

is to be expected that they will be strongly affected by climate change.1 

Because the predictions about the development of climate change are very 

uncertain, it is very difficult to assess what kind of immediate action it requires. 

However, the precautionary principle and principles of responsible management may 

demand we act well before either the scope or impacts of climate change become any 

more predictable.2 

People of various professions are concerned with the difficult task of managing 

the impacts climate change is expected to have on humans and their environment. 

Successful attempts to mitigate either climate change (for example through the 

reduction of greenhouse gases) or its impacts could be made at very different levels, for 

example through political, technological or economic strategies. In order to reduce the 

impact that climate change is expected to have on biological systems, it will be necessary 

to somehow manage the effects anthropogenic activities currently have on the 

environment. Because various human activities are guided or determined by the law, it 

appears that legislation will play an important part in the mitigation of and the 

adaptation to climate change. 

There are several approaches that could be taken by the law to limit the impacts 

of climate change on biological systems. One way is to mitigate climate change, for 

example by reducing greenhouse gas emissions. While this is a difficult task that needs 

to be addressed, the protection of biological diversity is only one of many objectives that 

are pressing for its resolution. Furthermore, it is not necessarily a task that can be 

solved with the means of the law of nature protection. There are special laws, for 

                                                        
1 See chapter 6, p 112, for predictions on climate change and the difficulties and uncertainties they 
present. 
2 Cf article 3 (3) of the United Nations Framework Convention on Climate Change: "Where there are 
threats of serious or irreversible damage, lack of full scientific certainty should not be used as a reason for 
postponing such measures, taking into account that policies and measures to deal with climate change should 
be cost-effective so as to ensure global benefits at the lowest possible cost". 
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example those concerning air pollution, that are specifically designed to address this 

issue. The causal chain between greenhouse gas emissions and climate change’s impacts 

on the environment is so far removed that it will hardly be possible to mitigate climate 

change with the instruments laid out in the legislation on the protection of biological 

diversity.3 

However, if there were conservation strategies that could manage some of the 

negative impacts that climate change has on biodiversity, they could be addressed by 

laws on the protection of biological diversity. The focus of this research is to determine 

if and to what extent legislation currently allows for the implementation of adaptation 

measures that adequately protect biological diversity in times of climate change. It 

particularly focuses on the assessment of the provisions on goals and strategies of the 

law of biodiversity protection in order to evaluate its capability and potential to protect 

biodiversity in Germany and New Zealand in the future. 

The first chapter "Approaches to the Protection of Biological Diversity" explains 

the role of law in the protection of biological diversity and introduces the reader to the 

main aspects of the following legal discussion (chapters 2 – 5). It explains why values 

and objectives associated with biodiversity protection are an important aspect of the 

discussion in order to identify what needs to be protected. Chapter 1 also introduces the 

different approaches to conservation in Germany and New Zealand. 

The following four chapters deal with the analysis of the international, European, 

German and New Zealand law of biodiversity protection. These chapters all follow a 

similar structure: they first give a survey of the values of the law of biodiversity 

protection in order to understand why biodiversity is being protected. In a next step, the 

goals of the laws of biodiversity protection are being analysed to allow the reader to 

gain an understanding what is being protected. The last parts of the legal chapters then 

deal with the strategies of biodiversity protection that can be found in the relevant 

legislation and policy documents in order to examine how the law attempts to protect 

biological systems. This thesis examines these four legal systems in order to compare 

the legal provisions that influence terrestrial biodiversity protection in Germany and 

                                                        
3 Cf Ruhl (2008) p 62 on the suitability of the U.S. Endangered Species Act 1973 (ESA) to manage 
greenhouse gas emissions. "The ESA has not solved urban sprawl or invasive species - it has helped species deal 
with them. Likewise, we must find a way for the ESA to help species deal with the effects of climate change, not 
its causes". 
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New Zealand.4 Because actual conservation measures are not only influenced by the law, 

but much meaning is given to it both non-legal documents, policy documents have been 

included in this research. 

 The sixth chapter "Climate Change – Character and Predictions" attempts to give 

an overview of the character of climate change and to summarise the most important 

predictions for both Germany and New Zealand. The following Chapter 7 "Impacts of 

Climate Change on Biological Diversity" describes the ways climate change may affect 

biological systems and also summarises the other threats to biological diversity in 

Germany and New Zealand in order to give an understanding of the way all these threats 

together may affect biodiversity.  

The last chapter focuses on the assessment of the suitability of conservation 

objectives and strategies for biodiversity protection in Germany and New Zealand. The 

Conclusion compares the different conservation approaches and attempts to make 

recommendations for the adaptation of objectives and strategies in the law. 

B) Some Terms 

There is a range of terms that refers to nature protection in the broadest sense. 

Although terms such as "preservation", "protection" and "conservation", or "nature", 

"biodiversity" and "wildlife" are often used interchangeably, they are associated with 

slightly different concepts. For the purpose of this research, it is therefore important to 

have a general understanding of the concepts these words may refer to. 

I) Protection, preservation and conservation 

The terms protection, preservation and conservation are most frequently used 

when referring to the safeguarding of biodiversity. Their exact usage is particularly 

important when discussing the various objectives and approaches to conservation 

because these terms are often associated with certain schools of thought in 

“conservation”.5 

                                                        
4  For the significance of European law for German environmental law see below p 69. The scope of this 
thesis is limited to the protection of terrestrial biological diversity. 
5 The translation of these concepts presents some difficulties: cf for example the English and German 
version of the European Birds Directive (79/409/EEC). Both “protection” and “preservation” are sometimes 
translated as “Schutz”, while “conservation” is translated as “Erhaltung”; even though “preservation and 
maintenance” are translated as “Schutz und Pflege” in the preamble, the same terms are translated as 
"Erhaltung" in article 3 (2) of the Directive. See also p 166: APPENDIX I: TRANSLATION OF SELECTED TERMS. 
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“Protection” is a term that is somewhat less specific than “conservation” or 

“preservation” and is possibly also the oldest of these terms.6 Because “protection” is 

often associated with an action against some harm or danger,7 "biodiversity protection" 

could be understood to be limited to this meaning and only include few and quite 

restricted conservation strategies. However, such a limited understanding is hardly 

justified and "protection" probably still is the most neutral of the three terms.8 It is 

generally used in such a way as to not necessarily imply any active management or 

maintenance measures of longer duration, without excluding them.9 Section 2 of the 

New Zealand Conservation Act 1987 defines the term in a way that includes such active 

conservation measures: 

Protection, in relation to a resource, means its maintenance, so far as is 
practicable, in its current state; but includes—  
(a)  Its restoration to some former state; and  
(b) Its augmentation, enhancement, or expansion. 

 

The term “preservation” on the other hand is used in a much more narrow sense. 

The term seems to imply measures of some duration and possibly active management, 

not just action against a threat, which would rather be referred to as “protection”.10 The 

focus of “preservation” is therefore not the threat but the object of preservation, and the 

term somewhat suggests that this object should be preserved in the long term. 

“Preservation” has sometimes been used to describe a very strict form of protection 

which did not allow for any commercial utilization.11 The term often refers to an 

identifiable part of nature such as species, specific parts of landscape or other selected 

natural resources.12 For example, the first convention to use the term “preservation” 

aimed for the protection of the seal population in the Behring Sea for the fur seal 

fisheries.13 In thus choosing to preserve a specific object, this concept might allow for 

only little change and implies a rather static view of nature. The concept has therefore 
                                                        
6 Heijnsbergen (1997), p 43. 
7 Compare Definition in Oxford English Dictionary <www.oed.com> last accessed 9 June 2009. 
8 Heijnsbergen (1997), p 43. 
9 Heijnsbergen (1997), p 43. 
10 Heijnsbergen (1997), p 44. 
11 See Gunn (1997), p 117; cf also Heijnsbergen (1997), p 44. 
12 Heijnsbergen (1997), p 44. 
13 Heijnsbergen (1997), p 44. 
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been criticised because it would only allow for the “maintenance” of species, but not for 

their evolutionary change.14 

The meaning of the term “conservation” has changed over time and has by now 

been developed into a fairly elaborate and detailed concept.15 In the 19th century and 

earlier, “conservation” was mostly used to refer to the wise use of natural resources, for 

example in forestry. 16  This understanding changed over the 20th century when 

“conservation” was more and more understood as “protection and preservation”.17 The 

New Zealand Conservation Act 1987 defines the concept thus: 

Conservation means the preservation and protection of natural and historic 
resources for the purpose of maintaining their intrinsic values, providing for their 
appreciation and recreational enjoyment by the public, and safeguarding the 
options of future generations.18 

 

However, this legislative definition does not reflect a general consensus on the 

concept of “conservation”, indeed it has been quite controversial. While the current 

definition in the Conservation Act does not provide for any use of resources, earlier 

drafts had suggested definitions that would have been much more open to the utilization 

of natural resources.19 “Conservation” was indeed rather understood to have a more 

anthropocentric and economic connotation than the concepts of “preservation” or 

“protection”.20 The term “conservation” was often used to include the (sustainable) use 

of natural resources – as opposed to “preservation”, which was generally understood to 

mean “nonuse”.21 The present legislative definition of the term in the Conservation Act 

does therefore not quite reflect its full meaning.22 

The objective of this thesis is to assess the legal framework of biodiversity 

protection in the face of climate change. Because all of the most frequently used terms in 

nature protection are thus already associated with various schools of thought, it is not 

                                                        
14 Heijnsbergen (1997), p 44. 
15 Heijnsbergen (1997), p 45. 
16 Galbreath (2002), p 41. 
17 Galbreath (2002), p 41. 
18 Conservation Act 1987, section 2. 
19 Galbreath (2002), p 41. 
20 See Heijnsbergen (1997), pp 43, 45 f. 
21 Gunn (1997), p 117. 
22 Cf Gunn (1997), p 117. 
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an easy task to approach the subject with words that do not prejudice the analysis of 

objectives and principles. In order to approach these questions open-minded, the terms 

used for the discussion should not lightly suggest any particular approach. 

For example, the term “preservation” has the disadvantage that it is often used in 

a quite limited way and might propose the long-term protection of an object as it is.23 

However, this might not be the best option: because climate change could strongly alter 

natural systems it may be imprudent to preserve the same object for the long term.24 

Although the terms “protection” and “conservation” are usually understood in a much 

more general way than “preservation”, they may also be associated with more concepts 

than their use actually intended. In order to allow for an unbiased examination of the 

questions, they will therefore be carefully used when this is not expected to lead to 

unintended preconceptions about the subject matter.25 

The term “protection” has been chosen for the title of this work because it is quite 

neutral.26 It will be most frequently used and should be interpreted in a very general 

sense; it should particularly be understood in such a way as to also include active 

conservation measures.27 All the terms will be used with care, so that there should be 

little danger of them having a negative impact on the discussion. 

II) The objects of protection 

Furthermore, there are similar difficulties as regards a suitable name for the 

protected objects. One term that is frequently used is “nature”.28 While it is a rather 

general term that may relate to many phenomena of the physical world, it is mostly used 

in contrast to humans and human creations.29 This is a considerable disadvantage 

                                                        
23  Dunlop (2008), p 90. 
24  See Dunlop (2008), p 14: "Understanding the challenges resulting from climate change is a complex 
task for planners, managers and conservation stakeholders. It will necessitate changing the very nature of 
Australia’s core conservation objective from essentially 'preventing ecological change' to 'managing the change 
to minimise the loss'"; Ibisch (2008), p 12. 
25  Especially the term “conservation” has been the object of some discussion and has at times been 
associated with some rather specific approaches to conservation. 
26 Heijnsbergen (1997), p 43. 
27 “Protection” has sometimes been interpreted with a more limited understanding of the term. Cf Gunn 
(1997), p 117. 
28  The protection of "nature" ("Natur") is a central aspect of the German law of biodiversity protection. 
See below p 73. 
29 Compare Oxford English Dictionary Definition for “Nature” (Nr. 11 a) <www.oed.com> last accessed 9 
June 2009. 
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because it might suggest that biological systems with very “natural” conditions, that 

means those that have experienced little anthropogenic influence (“wilderness”), are 

more worthy of protection than others.30 

There are a range of other rather limited conservation objects such as species, 

ecosystems, biotopes, habitats and landscape.31 However, their protection already 

implies that one places particular value on certain features of biological diversity. In 

order to avoid such an implication and allow for an unprejudiced discussion of values, it 

appears more adequate to find a somewhat more neutral title. For example, a concept 

that is rather open and general is "environmental protection".32 However, the term 

"environment" is so open that its protection could hardly be an object, rather, there 

appear to be a range of "environments" and the term "environmental protection" may 

often actually be used to refer to the protection of the "natural environment" alone.33 

While the discussion of just the "natural environment" would meet similar problems as 

the discussion of "nature", the wider meaning of the term "environment" would be too 

indistinct to be an object of discussion. 

A concept that has become quite popular because it is rather general and unites 

several conservation traditions is that of “biological diversity”.34 While the concept does 

not preconceive the search for suitable conservation objects as much as such a term as 

“species” would, it relates all aspects of the environment to the diversity of all living 

beings and therefore already implies some kind of prioritisation.35 “Biological diversity” 

is therefore not just another name for “nature” or the “environment”, but excludes 

geological, chemical and physical features – as long as they are not of value for life on 

earth.36 

                                                        
30  See also Piechocki (2007d) about the development of the concept of "nature protection" and the 
conflict of its objectives with the objectives of "environmental protection". 
31  See Piechocki (2007f), (2007g), (2007j) and (2007k). 
32  Piechocki (2007f). 
33  See Kloepfer (2008), pp 10 ff for a discussion of the term "Umwelt" (which corresponds to the English 
term "environment"). 
34 Farnham (2007), pp 12 f. A very popular shortened form for "biological diversity" is "biodiversity". 
While the short term is mostly used synonymously, it was designed to be a catchy term that has been mostly 
used in political and less in scientific discussion (see Piechocki (2007l), p 514). 
35 Cf Farnham (2007), p 2. 
36 Cf Farnham (2007), p 2. 



8  

The exclusion of any aspects of the environment from protection regimes may 

have adverse impacts for conservation. For example, conservation efforts often focus on 

the protection of some selected species that are threatened with extinction37 while other 

aspects of biological diversity such as wildlife abundances or genetic diversity within a 

species may be of equal importance.38 On the other hand, it is necessary to define some 

kind of object that is to be protected or preserved because the protection of everything 

would ultimately mean the protection of nothing.39 Although a definition of an object 

will always correspond with the exclusion of others, there needs to be some starting 

point for protection efforts. This thesis will therefore focus on the protection of 

biological diversity – although this may again not be a concept that can guide 

conservation forever. 

                                                        
37 This tendency has been particularly apparent in New Zealand (see below pp 97 ff). 
38 Cf O’Brien (2005), p 435. See also below pp 149 ff. 
39  Jessel (2009), p 32. 



9  

CHAPTER 1: APPROACHES TO THE PROTECTION OF 

BIOLOGICAL DIVERSITY 

This chapter gives a survey of the values associated with biodiversity protection 

and the different conservation approaches in Germany and New Zealand in order to 

introduce the discussion of values, goals and strategies in the law and to draw the 

reader's attention to the focus of the present work: the adaptation of the objectives and 

strategies of biodiversity protection to climate change. 

A) Values and the Protection of Biological Diversity 

I) The significance of values for the law of biodiversity protection 

The purpose of this thesis is to examine how the law should protect biological 

diversity. In order to describe what kind of provisions the legislation needs to have with 

respect to climate change, it has to be established what kind of actions would be needed. 

While it is clear that many species and ecosystems are threatened by climate change,1 it 

remains difficult to determine what kind of adaptation measures there have or need to 

be. The purpose of this thesis is to examine how the law should protect biodiversity from 

the impacts of climate change. It is therefore necessary to address two core questions: 

what should or must be protected, and how should it be protected? 

Scientists expect many species and ecosystems to be strongly affected by climate 

change. It does however not logically follow that we have to protect all these species and 

ecosystems from climate change. There are various motives to protect biological 

diversity, for example to enable people to hunt or experience wild nature. Yet, there is 

no purely scientific reason for any kind of biodiversity protection because scientific 

research does not include value-based decisions and cannot give a reason that 

something should be done.2 It is a so-called moralistic fallacy to deduce an “ought” from 

an “is”.3 The fact that climate change may lead to the extinction of a species, for example 

the polar bear, does not mean that it must be protected. What ought to be protected 

rather depends on values that need to be analysed first.  

                                                        
1 See below chapter 7, pp 131 ff. 
2 Cf Rat von Sachverständigen für Umweltfragen (2002a), p 16.  
3 Hume (1740; 1978), p 469. David Hume noted that many make claims about what ought to be 
(prescriptive statement), on the basis of statements of what is (descriptive statement). 
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While nature protection always includes value-aspects,4 climate change may 

make their understanding even more important. As biological systems undergo more 

changes, it may be prudent to embrace value-systems that are more open to changes in 

our physical environment than traditional approaches to nature protection generally 

are.5 

For the purpose of this thesis, the challenge is to establish the esteem in which 

various aspects of biological diversity should be held. This is difficult because there is no 

established or generally accepted way to determine the value of objects: the value of 

physical or abstract objects has been much discussed, predominantly in the study of 

ethics. Although law and ethics may be closely related, it is not necessary for ethics to 

have any connection to the state.6 The rules of law may reflect ethics, but not necessarily 

so. They may also just have been guided by other considerations, for example their 

convenience or efficiency.7 

Yet, ethical considerations have shaped the principles and objectives of 

environmental protection.8 Although the scope of this thesis does not allow for a full 

analysis of the values associated with biodiversity protection, it is necessary to have an 

overview of these values in order to understand the principles and objectives in the law. 

Furthermore, governments might not only be bound by the law, but by societal values as 

well and ethical considerations may sometimes be considered to be part of the law if 

they have been incorporated into it.9 An example are the values of the Maori community 

which have become quite important for New Zealand law.10 

                                                        
4 See Jessel (President of the German Federal Natural Protection Agency) in Schuh (2008), p 2. 
5 Ibisch (2009b), p 19; Ibisch (2008), p 19; Hossel (2003), p 72; Dunlop (2008), p 13. 
6 Dawson (2003), p 25. 
7 Cf Dawson (2003), p 25. 
8 Cf Bowman (1996), p 14. 
9 Dawson (2003), p 25. 
10 Maori conservation values may have legal significance through the incorporation of the Treaty of 
Waitangi in New Zealand legislation, particularly the Resource Management Act 1991. See below pp 90 ff. 
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II) Rationales for the protection of biological diversity 

1) Introduction 

The focus of this research is the protection of biological diversity. This concept is 

usually understood as defined in article 2 of the Convention on Biological Diversity11 and 

comprises the variability within species, between species (genetic diversity) and of 

ecosystems.12 However even if the protection of biodiversity may appear like a well-

defined objective, it does not give us an indication which of the three aspects should be 

most important. Since biological diversity is a term that is not semantically clear-cut, 

there can be further uncertainty as to how to implement conservation measures that 

aim for its protection.13 

While the settlement of conservation objectives was never a simple matter, it is 

made even more complicated by changes in environmental conditions: because climate 

change may strongly affect biological systems, it will require us to identify conservation 

objectives that do not just aim at protecting biological diversity as it is. The special 

problem with climate change is that it requires a new prioritisation of conservation 

objectives. The selection of objects for protection requires that we have selection criteria 

that enable us to choose what is most worthy of protection and the development of such 

criteria requires some understanding why biodiversity should be protected. 

Any kind of protection or security management can be exercised for a variety of 

reasons: An object might be of personal value to someone or be of high economic value. 

The possible reasons for wildlife protection are of similar character.14 These ethical 

reasons for wildlife protection can roughly be divided into anthropocentric and non-

anthropocentric ethics. In environmental ethics, anthropocentrism refers to an ethic that 

reasons for nature protection only because it is necessary for human well-being. On the 

other hand, non-anthropocentric ethics protect nature for its own sake and thereby 

grant it intrinsic value. 

The question whether the environment has only instrumental or also intrinsic 

values has sometimes been seen as more of a philosophical problem because it often 

                                                        
11  Details to all international conventions are given in Appendix II. 
12  The definition can for example also be found in section 2 of the New Zealand Resource Management 
Act. 
13  See Jessel (2009), p 32. 
14 Sagoff (1991), pp 32 ff. 
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does not make a difference for conservation plans if something is protected for its own 

sake or for other reasons. While this may often be the case, the protection of biological 

diversity in changing conditions still requires new conservation objectives that can 

hardly be set without a basic understanding of the underlying purposes and principles. 

2) Instrumental values and their influence on biodiversity protection 

To a certain extent, species diversity and healthy ecosystems are a necessary 

basis of life for humans. Nature not only provides indispensable goods such as food, 

fibre and fuel, but also services such as filtering of air and water. Many conservation 

measures could therefore be founded on anthropocentric (that means human-centred) 

arguments such as the protection of exotic species on the possibility that they might 

prove useful for medicinal purposes.15 

Instrumental values, often for the sake of people’s enjoyment, have been the 

rationale behind many early conservation movements. For example, the first formally 

protected areas were probably set up for game management and maintenance of royal 

reserves.16 Resources that were not open for common use received some protection in 

order to secure their sustainable use – mostly for the pleasure of royalties. Indian 

princes are believed to have made considerable investments in the maintenance of their 

reserves and to have imported lions from Africa to replenish their diminished hunting 

stocks.17 In Europe, many hunting reserves were established in Britain in the 11th 

century.18 

In the early eighteen hundreds evolved the idea of setting aside nature as a 

national park – by the state and for the recreational use of people. In 1872 the 

Yellowstone National Park, often believed to be the world’s first national park, was 

                                                        
15 See Sagoff (1991), p 36: Anthropocentric nature conservation ethics see the objective for nature 
protection in its worth for humans, either to cover economic and similar needs or as a source of enjoyment. 
Anthropocentric ethics have often be criticised to stand in a Western religious and philosophical tradition in 
which only humans were worthy of ethical considerations; Callicott (2005), p 119: anthropocentric (human-
centred) values may even be founded on the belief of some divine form of property right of humankind over 
the resources of the Earth. 
16 Just as human environmental degradation is no recent occurrence, conservation biology traces back to 
some very old traditions: for many centuries, societies have tried to counteract some of the harm caused by 
overexploitation (Meffe (2005), p 10). Ancient resource ethics thereby grew out of the necessity to introduce 
some restraint to their use and could therefore be seen to rather reflect anthropocentric values (Brockington 
(2008), p 20). 
17 Brockington (2008), p 19 with further references. 
18 Brockington (2008), p 19. 
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established in the United States.19 The motives were romantic, the aim to preserve 

spectacular pieces of nature: Britain’s first national parks protected parts of the Lake 

District that had become popular through the influence of romantic poets. 20 In Germany, 

the purchase of the Drachenfelsen, a scenic mountain East of the Rhine River, by the 

Prussian government is often claimed as the first official act of nature conservation.21 Its 

trachyte-stones had been dismantled for building – inter alia – the dome of Cologne and 

it was bought in 1836 to protect it from further destruction. 

There are various reasons for people to become concerned with conservation 

politics, but some interests traditionally have a strong influence on conservation.22 

Hunters have traditionally been a strong driving force in conservation because they wish 

to preserve game animals for their sport, especially in the setting aside of protected 

areas, and remain so today.23 Another important force in conservation that is associated 

with instrumental values has been the wilderness movement, which has been 

particularly strong in New Zealand and advocates that people need the experience of 

wilderness around them. 24 The problem with both of these groups for conservation is 

that they mostly rely on protected areas whereas these alone will often be too small or 

fragmented for wildlife conservation.25 It also has to be considered that wilderness – 

that means areas with as little human interference as possible – may often accommodate 

less biological diversity than areas with human, for example agricultural, influence.26 

One of the currently most popular conceptual bases for the conservation of 

nature as a resource for human usage is the concept of sustainable development. The 

core idea of this concept is that human use of (natural) resources should be restricted to 

an extent that will allow future generations to satisfy their own needs.27 It is a guiding 

                                                        
19 Brockington (2008), p 18 ff The authors examine the myth of Yellowstone as the first protected area 
and come to the conclusion that the popularity of this myth might imply the wish to have national parks like 
Yellowstone as a model for the whole world. 
20 Brockington (2008), p 47. 
21 Siebengebirge - The oldest integral nature reserve in Germany <www.siebengebirge> last accessed 26 
May 2009. 
22 Brockington (2008), p 47. 
23 Brockington (2008), p 47. 
24 Brockington (2008), p 48. 
25 Brockington (2008), p 47 f. 
26 Brockington (2008), p 49; see also below pp 137 f. 
27 Cf World Charter for Nature by the World Commission on Environment and Development (1987), 
Chapter 2, para 1. See also below chapter 2 (p 33). 
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principle of article 20a of the Grundgesetz,28 the only provision for environmental 

protection in the German constitution that does not only refer to legal competences, and 

the New Zealand Resource Management Act 1991.29 While sustainability practiced in the 

use of environmental resources would certainly appear as an advantage for 

environmental protection, the concept of sustainable development has been criticised 

because it is essentially based on human needs and does not guarantee a high level of 

environmental protection. On the contrary, a sustainable use of nature may even hinder 

efforts to protect biological diversity. The term sustainable development is very wide and 

it is not irreconcilable with this concept to only consider those natural resources that 

are important to cover human needs and valuable ecosystems could nevertheless be 

destroyed.30 

One of the problems that are sometimes associated with anthropocentric 

approaches to biodiversity protection is that environmental protection for humans is 

liable to limit nature conservation efforts to human standards and not fully appreciate 

the complexities of natural systems.31  

3) Intrinsic values 

Early conservation movements generally started from the assumption that nature 

should be protected for people – whether it was for their enjoyment as hunting or 

recreational areas or for their existence as potential agricultural or scientific resources. 

In the 20th century, environmental issues became more obvious and important on the 

political agenda. At the same time, the philosophical streams that supported 

conservation became much more diverse: so-called “eco-centric” environmental ethics 

brought up the idea that nature should be protected for its own sake. Eco-centric ethics 

understand mankind as a part of nature and argue that nature has intrinsic value, which 

means that it should be protected for its own sake and not just because it is of 

importance to humans.32 

                                                        
28 See Kloepfer (2008), p 42. Details to legislation and policy documents can be found in Appendix II.  
29 See section 5(1) and 5(2)(a) of the Resource Management Act. 
30 Cf Rolston (2007), pp 12 f. "Economy can be prioritised, the usual case, and anything can be done to 
the environment, so long as the continuing development of the economy is not jeopardized thereby" (p 13); cf 
also Bosselmann (1995), p 120. 
31 Bosselmann (1995), p 119. 
32 Cf Bosselmann (1995), p 120. 
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By parting with the idea that nature’s value equals the extent to which it may be 

of use to human survival and happiness, the question which parts of nature have 

intrinsic value and are therefore most worthy of protection, became even more difficult 

to address. Eco-centrism is not a very well-defined concept, but is often used as a term 

for various ethics that argue for intrinsic value of nature. While for example biocentrism 

accords intrinsic value to living organisms alone, eco-centrism embraces the intrinsic 

value of species, species-interactions in ecosystems and the biosphere. 

4) Conclusion 

There are many strong arguments for the protection of the components of 

biological diversity and it may often not matter for which reasons they are being 

protected as both instrumental and intrinsic value-arguments may require a high 

standard of protection. However, the answer to the problem of prioritisation of some 

elements of biological diversity depends on the reasons for which diversity is being 

protected: if it is being protected for anthropocentric reasons, it needs to be determined 

which aspects of the environment are most important to humans. This could for example 

mean the protection of ecosystem services that are most important to humans, such as 

clean water, or the protection of those aspects, that could be significant for future 

generations of humans. While it will still be difficult to settle upon a focus of protection 

strategies, it will be possible to identify many important aspects by scientific rather than 

philosophic discussion. 

If biodiversity is on the other hand protected for intrinsic reasons, it will remain a 

very difficult ethical task to identify those of its aspects that are most worthy of 

conservation. It is for example problematic to decide whether wilderness areas that 

have experienced little anthropocentric influence are more worthy of protection than 

areas that have been altered by anthropogenic influences but have a high degree of 

biodiversity. 

B) Conservation Approaches in Germany and New Zealand 

This section describes the development of conservation approaches in Germany and 

New Zealand in order to give a first understanding of the conceptual differences 

between the most important goals and strategies in biodiversity protection in the two 

countries. 



16  

I) Conservation concepts in Germany 

The subject of “conservation” is usually referred to as “Naturschutz” in German, 

which would literally be translated as “nature protection”. While the beginnings of the 

concept of conservation have sometimes been traced back to early sustainable 

management practices, for example in forest conservation,33 “Naturschutz” in Germany 

had its beginnings later, in the end of the 19th century.34 It was influenced by rather 

romantic ideas and mostly aimed at the preservation of some particularly beautiful or 

inspiring features of landscape. For example, the first conservation attempt by the 

Prussian government was the protection of the Drachenfelsen in 1836. While the 

protection of such natural monuments has little with the protection of biological 

diversity, it is a concept that has influenced conservation in Germany until today.35 

There are some other old conservation concepts that still have significant 

influence in German. For example, early romantic-conservative ideas are still apparent, 

especially in those value-groups that are associated with “Heimatschutz”.36 It means 

something like "homeland protection" or the protection of "local/national heritage",37 

but has more emotional associations than these English terms. It expresses romantic-

conservative values that evolved in reaction to the massive industrialisation and 

urbanisation in Germany in the 19th century.38 The focus of “Heimatschutz” was the 

preservation of the historical landscape. Because "Heimatschutz" in the 19th century 

blamed some egalitarian and emancipatory principles for the destruction of landscape 

and an estrangement of people from their natural environment, it had some unfortunate 

undemocratic tendencies; 39 its value system was sometimes quite close to racial 

ideologies on nature protection that were predominant in the first half of the 20th 

century. "Heimatschutz" has therefore since been seen very critically, particularly in the 

latter half of the 20th century. However, the term has recently been more favourably 

discussed, particularly in the context of globalisation.40 

                                                        
33  Piechocki (2007b), p 30. 
34  Piechocki (2007d), p 110. 
35  Piechocki (2007e), p 158. 
36 Rat von Sachverständigen für Umweltfragen (2002a), p 18. 
37  Piechocki (2007c), p 70. 
38  Piechocki (2007c), p 71. 
39  Piechocki (2007c), p 71. 
40  Piechocki (2007c), pp 70 f. 
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While people who value “Heimat” sometimes have the same objectives as those 

who aim for the protection of biological diversity, especially when it comes to the 

“preservation” of historic nature, there are also significant value-differences that for 

example often become apparent when it comes to the establishment of protected areas 

that protect ecosystem processes rather than species.41  

Germany is a country with a long agricultural history: agriculture has shaped the 

country to an extent that agricultural activities are now essential for the existence of 

some species and local biological diversity.42 However, intense agriculture has also 

seriously damaged natural resources in Germany.43 Extensive agriculture may therefore 

sometime be encouraged as a conservation measure and agricultural biodiversity, that 

means domestic species and crops, are seen as an important aspect of biological 

diversity.44 Because Germany’s environment has been shaped by human influence over 

such a long time, the protection of biodiversity must often of necessity be quite open to 

changes. Many of the species that are valued and protected are species that have been 

non-native and rather unlikely objects are now sometimes in the focus of “modern” 

conservation in Germany. Abandoned quarries are for example being flooded and 

converted to recreational destinations and new habitats that may also provide for 

renewable energy production. The former border between East and West Germany is 

also protected, and military training areas also provide important habitats.45 

II) Conservation values in New Zealand 

This section describes the predominant values of the Pakeha and Maori people in 

New Zealand. It is important to note that values between different individuals, tribes or 

iwi may differ significantly and that there may be many people who do not share either 

of these value systems.46 The purpose of this section can therefore only be to summarize 

and to an inevitable extent generalize the most important values that have been 

predominant in New Zealand till today. 
                                                        
41 Rat von Sachverständigen für Umweltfragen (2002a), p 50. 
42 Rat von Sachverständigen für Umweltfragen (2002a), p 12; Gay (2004), p 1; Rat von Sachverständigen 
für Umweltfragen (2008a), p 288. 
43  Rat von Sachverständigen für Umweltfragen (2002a), p 12. See also below chapter 7 (p 1) Habitat 
transformation in Germany137). 
44  See Agro-biodiversity Strategy. 
45  Schuh (2008). 
46 Cf Roberts (1995), p 8. 
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1) Pakeha conservation values 

The early British colonists who arrived in New Zealand believed themselves to be 

superior to the native Maori people and showed a similar expectation towards the 

native wildlife.47 When introduced European species strongly affected New Zealand’s 

unique flora and fauna, they tended to attribute this to their superior evolutionary 

development.48 Some cutting and burning of native bush was possibly undertaken to 

accelerate the displacement of native wildlife with European species.49 

However, the fast destruction of New Zealand’s unique biodiversity also led to 

some kind of early awareness for the vulnerability of indigenous species. One of the first 

suggestions for the protection of native species arose from the quick destruction of the 

kauri forest around 1841. Further criticism of the negative approach towards New 

Zealand’s native wildlife developed in the latter half of the 19th century and led to the 

introduction of legislation that was designed to protect native forest for future human 

use.50 At the same time, the predominant view in the Pakeha population of the time still 

was that native wildlife would yield to the superior European species.51  

Apart from bush and forest, birds were another focus of the earliest conversation 

concerns. Some of the initiative for their protection actually came from concerned 

British residents who expressed some alarm at the prospect of extinction of New 

Zealand’s flightless bird species.52 Because the birds predominantly suffered from 

introduced predators, more and more people were persuaded that the establishment of 

sanctuaries would be the best option for their protection. Towards the end of the 19th 

century, the New Zealand government recognized the need for sanctuaries for the 

rapidly disappearing wildlife.53 Four offshore island flora and fauna reserves were 

designated: Resolution Island (1891), Secretary Island (1893), Little Barrier Island 

(1895) and Kapiti Island (1897).54 

                                                        
47 Galbreath (2002), p 36. 
48 Galbreath (2002), p 36. 
49 Galbreath (2002), p 37. 
50 Galbreath (2002), p 37. 
51 Galbreath (2002), p 37. 
52 Galbreath (2002), p 38. 
53 Molloy (2007), p 23. 
54 Molloy (2007), p 23. 
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These and other early conservation legislation and initiatives showed some kind 

of sentimental attachment to the native flora and fauna that had by then to a large extent 

been replaced with European species. Because the motivation for these early initiatives 

was thus to preserve unique species or beautiful scenery, they were mostly concerned 

with endangered species and national parks.55 The protected areas were therefore 

mostly chosen for their scenic rather than biological value.56 The main philosophical 

objective behind colonial New Zealand’s early attempts to protect wild nature was 

mostly to protect wilderness for scientific purposes or for the enjoyment of people.57 

This change in the Pakeha-view of indigenous species became even stronger 

towards the beginning of the 20th century and some developed some form of patriotic 

pride of New Zealand’s wildlife.58 Species such as the fern, the tui, the (extinct) moa and 

the famous kiwi even became symbols of New Zealand identity.59 Some suggest that the 

limited availability of cultural heritage could have enhanced the symbolic importance of 

these species.60 At the same time, New Zealanders became more and more aware of the 

vulnerability of biological diversity on Earth. Many tried to push legislation for further 

nature protection and thereby limit the exploitation and damage of natural resources. 

2) Maori conservation values 

The Maori came to New Zealand in several waves of migration from Polynesia 

about 1000 years ago.61 Because the Polynesians were the only people to explore and 

populate the Pacific Ocean, their utilization of natural resources was formed by the 

experience of an ocean apparently infinite in its capacity to conjure new habitable 

islands.62 They had extraordinary seafaring abilities that might have given them a 

confidence to always have the option to move on to find other islands rich in natural 

resources.63 It is sometimes believed that these circumstances had made them in some 

                                                        
55 Gunn (1997), p 108. 
56 Clout (1995), p 92. 
57 Molloy (2007), p 23. 
58 Galbreath (2002), p 39. 
59 Galbreath (2002), p 39. The kiwi – a flightless bird – is for example the symbol of the Royal New 
Zealand Air Force. See Royal New Zealand Air Force <www.airforce.mil.nz> last accessed 5 September 2009. 
60 Cf Galbreath (2002), pp 41 f. 
61  Craig (2000), p 63. 
62 Young (2004), p 38. 
63 Young (2004), p 38. 
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ways careless about how they explored the natural resources of these islands.64 It led to 

the depletion of many islands in the Pacific Ocean.65 

By the time the Europeans arrived in Aotearoa, Maori already had some tradition 

of resource management.66 It was based on sustainability rather than preservation, that 

means that instead of preserving nature in designated protected areas, it had a broader 

approach but with a less restrictive level of protection.67 One of the last large scale 

customary uses of native wildlife in New Zealand and an example of sustainable use of 

resources by Maori is the annual harvest of sooty shearwaters or mutton-birds.68 Maori 

have practiced sustainable mutton bird harvesting for centuries.69 However, there is 

some discussion whether the sustainable use of resources was mostly due to limited 

technologies.70 

Maori conservation principles are based on three fundamental concepts: mana, 

tapu and mauri. The terms mana and tapu express respect for forces that come from 

outside the world, mana more referring to power and tapu to sacredness. Mauri is a 

term for the life force that Maori believe objects to contain. The mauri of objects could 

be protected by a rahui, an embargo or prohibition. It was usually proclaimed by the 

erection of a pole, it was empowered by the mana of the proclaimer and upheld by the 

powers of tapu.71 A rahui could be used to allow recovery of resources from 

exploitation.72  

The key Maori research management concept is kaitiakitanga.73 “Kaitiaki” is a 

form of guardian, and “kaitiakitanga” is something like an act of guardianship.74 

Although the concept of kaitiakitanga is much more complicated than this translation 

                                                        
64 Young (2004), p 38. 
65 Blackburn (2004), pp 1955 ff. 
66 Young (2004), p 52. 
67 Young (2004), p 51. 
68 Kitson (2002), p 504. 
69 Kitson (2002), p 503; Brockington (2008), p 20. 
70 Cf Kitson (2002), p 504. 
71 Young (2004), p 50. 
72 Young (2004), p 50. 
73 Gunn (1997), p 108. 
74 Roberts (1995), p 12. 
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suggests, it has been thus defined in section 2 of the Resource Management Act 1991.75 

In order to fully understand the concept of kaitiakitanga, it would be necessary to learn 

more about the Maori view of the world, but it is important to understand that there are 

a range of responsibilities towards nature that kaitiakitanga could and can bring 

about.76 

It is generally difficult to translate these rather spiritual ideas on resource use 

into a concept that could guide the protection of biodiversity in climate change, it can 

probably be concluded that Maori conservation ethics result in a rather “pragmatic” use 

of resources that neither allows for the forms of overexploitation that some European 

colonialists have practiced, nor involves the form of restrictions on resource use that 

Europeans have later enforced to protect some species or areas.77 Some have described 

the Maori approach to conservation as “weakly anthropocentric”.78 

III) Conclusion 

While the focus of conservation in Germany has mostly been the protection of 

nature and the preservation of landscape, main objectives of conservation in New 

Zealand have been the protection of wild nature and rare indigenous species that 

became important symbols of kiwi identity79 – an approach that is not easily compatible 

with Maori conservation values. These differences are understandable considering that 

Germany's environment has been shaped by humans for centuries whereas New 

Zealand has only comparatively recently been exposed to anthropogenic influences. 

C) Goals Associated with Biodiversity Protection 

It is essential for the development of conservation strategies80 to have clearly 

defined ideas about what we want to protect. This section gives an introduction to 

possible objects or protection goals. While this thesis deals with the protection of 

biological diversity and thereby already to some extent implies the aim of its protection, 

                                                        
75 According to section 7 (a) of the Resource Management Act, everyone should have particular regard to 
the concept of kaitiakitanga in application of the Act. See below pp 90 ff for the legal significance of Maori 
conservation values. 
76 Cf Roberts (1995), pp 12 ff. 
77 Cf also Wright (1995), pp 83 ff. 
78 Gunn (1997), p 105. 
79  Cf Warnock (2008), p 527. 
80  Conservation strategies determine how biological systems should be protected. See also below p 22. 
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"protection of biological diversity" is a very general aim and the development of 

conservation strategies requires a somewhat more precise definition of conservation 

objects. It is therefore necessary to examine the aims that are associated with the 

biodiversity protection more closely. 

According to article 2 of the Convention on Biological Diversity, there are three 

main levels at which biological diversity can be identified: the diversity between species, 

the genetic diversity within species and the diversity of ecosystems.81 However, most of 

the conservation objectives stated in international, European and national legislation do 

not refer to the protection of "biological diversity" but for example to the protection of 

"species", "ecosystem services" or "indigenous biological diversity". Because the 

selection of the best biodiversity protection strategies in times of climate change will 

depend on the way such elements of biological diversity are prioritised, it is necessary to 

find consistent prioritisations in the relevant legislation and policy documents. 

There may also be other values that are protected by provisions associated with 

biodiversity protection, for example so-called amenity values.82 Although these may 

strictly speaking not contribute much to the protection of biological diversity, they are 

closely associated with biodiversity protection and may generally reflect the way 

conservation is being approached and have therefore been included in this research. 

D) Strategies of Biodiversity Protection 

After some discussion of what the goals or objects that need to be protected in 

times of climate change are, it needs to be addressed how these objects that have been 

thus identified should be protected. This is a question that cannot be resolved by legal 

analysis alone, but needs to be addressed from various perspectives.83 In order to assess 

the legal provisions, it is necessary to know which conservation strategies will be most 

suitable for the protection of biological diversity in times of climate change. There are 

many scientists who have come up with various suggestions for actions that could 

protect biodiversity in climate change. The purpose of this research is to identify the 

                                                        
81  See also chapter 2. 
82  An example is the protection of the beauty of nature and landscapes in § 1 (Nr. 4) of the German 
Federal Nature Conservation Act. 
83  While the focus of this thesis is to examine the challenge of climate change from an environmental law 
perspective, it has been necessary to include a reasonable amount of research that is not directly linked to the 
law. Assessment of the suitability of the legal provisions, requires an understanding of the problems that 
scientists are concerned with – although they are not “legal” in the strict sense of the term. 
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most promising and suitable suggestions and to assess the legal possibilities for their 

implementation. 

There are several tools or mechanisms that may be used to protect biological 

diversity. The values discussed above lie behind and direct how these measures have 

and continue to be applied. By and large, the measures have been given force and effect 

via law and policies. The following section gives an overview of some of these strategies 

in order to introduce the legal chapters of this thesis.84 

I) Direct approaches to species protection 

Some legal provisions attempt to protect species against direct human impact 

such as exploitation through hunting or harvesting or disturbances. Such provisions may 

either prohibit certain activities that may be harmful to species or attempt to mitigate 

incentives for such activities, for example by banning the trade in certain species. 

II) Restriction of activities that cause incidental harm to species 

Some environmental problems such as pollution, agriculture or other forms of 

habitat destruction generally have a strong impact on the environment. When such 

threats become apparent, there often are specific legislative responses that do not focus 

on the protection of an object in general, but on the threats.85 An example is the United 

Nations Framework Convention on Climate Change that attempts to limit so-called 

greenhouse gas emissions or the New Zealand Waste Minimisation Act 2008. Such 

legislation that does not focus on a protected object but attempt to address a specific 

threat may often be of significant value for the protection of biodiversity. However, 

while a high level of protection against for example pollution may be the key to the 

protection of many species and ecosystems, these provisions do not primarily aim at 

biodiversity protection and are therefore not understood to be part of the law of 

biodiversity protection. There is no single one of these provisions that is important for 

biodiversity protection, but what is needed is less impact on the environment in general. 

                                                        
84  See chapters 2-5. 
85 Cf Bosselmann (1995), p 114. 



24  

III) Protected areas 

There are also rules that apply only in geographically limited areas.86 Areas of 

land or sea may have been designated as particularly worthy of protection and therefore 

receive additional protection which means that activities such as hunting or agriculture 

that are usually legal cannot be undertaken in these areas. While habitat protection is an 

important part of conservation, it has recently been associated with some negative 

tendencies in conservation: some think that the focus on some areas has contributed to 

the neglect of other areas and that we have not been fully aware of the interrelations 

between areas. These problems become particularly apparent when the climate changes 

the conditions of habitats so that they may no longer fulfil the purpose they have 

originally been set up for.87 

IV) Integrated approaches to biodiversity protection 

The above-mentioned approaches to conservation through restriction of certain 

activities or conservation in protected areas are somewhat limited strategies in that they 

fail to protect biological diversity as a whole. This problem has been addressed with so-

called integrated strategies that take a more holistic approach to the protection of 

biological diversity in that they do not focus on a single threat, selected geographical 

areas or the protection of species alone. These strategies may become particularly 

important for biodiversity protection in times of climate change.88 

Integrated approaches to environmental protection or conservation have recently 

become quite popular. However, it may often not be quite clear, what kind of 

"integration" is being referred to and the term may refer to slightly different concepts. In 

Germany, environmental law is often categorized into provisions that aim to protect an 

environmental medium (air, water or soil), those that attempt to prevent certain kinds 

of environmental pollution, those that aim at the direct protection of flora and fauna and 

integrated environmental law.89 Integrated environmental provisions mean those that 

aim for a high level of protection of the whole environment through regulations that 

                                                        
86  These are sometimes referred to as "segregative conservation strategies", cf Ibisch (2008), p 13. 
87  See Dunlop (2008), p 16 about the "challenge of implementing new conservation objectives" in 
protected areas. 
88  See Ibisch (2008), p 12 . 
89  Breuer (2005), p 576. 
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restrict all activities that may have a negative impact on the environmental.90 In New 

Zealand, the Resource Management Act 1991 is considered the most integrated piece of 

environmental legislation in that it attempts to generally avoid, remedy or mitigate 

adverse environmental effects.91 "Integration" is also frequently understood as the 

integration of environmental law into other policy fields.92 For example, according to 

article 6 (b) of the Convention on Biological Diversity state parties shall "integrate, as far 

as possible and as appropriate, the conservation and sustainable use of biological 

diversity into relevant sectoral or cross-sectoral plans, programmes and policies".93 For 

the purpose of this research, integrated conservation strategies are those that attempt to 

protect biological diversity everywhere, that means also outside protected areas. 

V) Active management strategies 

For the protection of biodiversity, it is often not enough to merely restrict human 

activities, but it is often necessary to actively manage land or species.94 For example, an 

important tool for species protection in New Zealand are trapping schemes designed to 

control introduced predators and the protection of biodiversity in Europe often includes 

some form of landscape management.95 Active management could be an important 

strategy for the protection of biodiversity in climate change.96 

There are several ways active management activities are being undertaken. 

Individuals may be encouraged to actively improve conditions for biodiversity. There 

are for example European and German funding programmes that encourage farmers to 

continue extensive agricultural activities in areas where the bioclimatic functions of the 

historically cultivated landscape requires continuous land use. 97  State sector 

organisations such as the Department for Conservation (DOC) in New Zealand may 

                                                        
90  Kloepfer (2008), p 18. The standard example of integrated environmental protection in Germany and 
on the European level is Council Directive 96/61/EC concerning integrated pollution prevention and control. 
91  See Bosselmann (1995), pp 118. See below p 105. 
92  Cf Johnston (1996), p 52. It is important to not confuse these "sectoral integration strategies" that 
integrate biodiversity protection strategies into other policy areas, for example agriculture or tourism; Rat von 
Sachverständigen für Umweltfragen (2002b), p 3. 
93  Cf Glowka (1994), p 32. 
94 Bell (2006), p 804. 
95 Cf Bell (2006), p 804. See also chapter 5. 
96 See Dunlop (2008), p 17. 
97 Cf Rat von Sachverständigen für Umweltfragen (2002b), p 31. 
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undertake a major part of the active conservation activities. Because some management 

activities may be controversial, there may also be legal restrictions as to what can be 

done. An example is species translocation that can have unforeseeable consequences. 
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CHAPTER 2: INTERNATIONAL LAW OF BIODIVERSITY 

PROTECTION 

A) Objectives in the International Law of Biodiversity Protection 

It has been shown that the analysis of biodiversity protection in times of climate 

change will require an understanding of conservation objectives. The definition of 

objectives is essentially a value-based question. They may sometimes be defined in the 

law, or there may be more general principles in the law that can be used as foundations 

for the development of more specific conservation goals. This section examines the 

rationale and the goals of biodiversity protection in the international law. 

I) Introduction  

1) International law and its implementation into domestic law 

There are some central differences between international law and national law or 

the law of the European Communities. There is for example no central institution such 

as a parliament or government that has the authority to develop international law1 but 

there are several accepted ways by which international law may be created. These are 

stated in article 38 (1) of the Statute of the International Court of Justice.2 The most 

important sources of international law are custom and treaties.3 Treaties are the pre-

eminent form of international environmental law,4 but they only apply to the signatory 

states while customary international law and the general principles of the law apply in 

principle to all states.5 Another source of international law that is of significance for this 

research is so-called "soft law", that means international documents that share many 

characteristics with international law but are not legally binding and often not very 

specific in their contents, for example declarations, principles and recommendations.6 

                                                        
1  Bell (2006), p 143. 
2 Details to all the conventions and other international legal documents mentioned here are given in 
Appendix II pp 168 f. 
3 Kelsen (2002), p 304. 
4 Bell (2006), p 150.  
5 Heijnsbergen (1997), p 63. 
6 Cf Bell (2006), pp 153 ff. 
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Furthermore, international environmental law does not directly bind citizens 

because the subjects of international law are states.7 In order to have legal influence on 

individual behaviour, international treaties need to be implemented into national law. 

There are two fundamentally different ways for states to implement the international 

law: the "monistic" approach is to treat national and international law as a unity, 

whereas the dualistic approach would implement them as two different legal systems.8 

Germany and New Zealand have chosen slightly different ways to implement 

international law.  

In Germany, the incorporation of international law is determined by its 

constitution, the Basic Law (Grundgesetz).9 The Grundgesetz contains a range of 

provisions that attempt to guarantee Germany's compliance with international law.10 

According to article 25 of the Grundgesetz, "the general rules of international law shall 

be an integral part of federal law".11 The article also states that they "shall take 

precedence over the laws and directly create rights and duties for the inhabitants of the 

federal territory".12 The "general rules" in the sense of article 25 of the Grundgesetz 

include customary international law and the generally recognized principles of law.13 

This means that even without implementation into domestic law general rules of 

international law may be legally binding for individuals in Germany – provided they are 

precise enough to be directly applied.14 

The Grundgesetz does not have a provision that regulates the application of 

international conventions in Germany. However, article 59 (2) (1) of the Grundgesetz 

does imply that international treaties should be implemented: 

Treaties that regulate the political relations of the Federation or relate to subjects 
of federal legislation shall require the consent or participation, in the form of a 

                                                        
7  Bell (2006), p 143. 
8  Cf Baumann (2002), p 59. 
9  See below Appendix II, p 172 for details and translation. 
10  For example articles 9 (2), and 23-26 of the Grundgesetz. Cf Baumann (2002), p 71. 
11  See below Appendix II, p 172 for details and translation. 
12  See below Appendix II, p 172 for details and translation. 
13  Bundesverfassungsgericht, Beschluss des Zweiten Senats as of 6 December 2006, 2 BvM 9/03, para 26. 
14  Baumann (2002), p 74. There is some discussion on how the "general rules" of international law apply 
in Germany. According to the "dualistic" view, article 25 of the Grundgesetz generally transforms all 
international law into federal law, while under the "monistic" view, the provision simply declares international 
law to be directly applicable. The discussion are not relevant for this thesis. 
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federal law, of the bodies responsible in such a case for the enactment of federal 
law.  

 

Article 59 (2) of the Grundgesetz is meant to guarantee the participation of the 

legislative bodies, which implies that international treaties can only be legally enforced 

with the enactment of a federal law that gives consent to the treaty.15  

In New Zealand, the principle of parliamentary supremacy is much more evident 

than in countries like Germany that have a written constitution.16 This means that 

international law cannot be above the laws that have been made by the New Zealand 

Parliament. All international treaties therefore have to be incorporated into domestic 

law by statute.17 While customary international law is sometimes seen as part of the 

common law, its incorporation into domestic law has not yet been quite determined in 

New Zealand.18 

Some conventions have special implementation features or treaty regimes. For 

example, article 23 (1) of the Convention on Biological Diversity establishes a 

"Conference of the Parties", which is a supervisory role often found in modern 

environmental treaties.19 The conference is meant to be a governing body of the 

Convention and advance its implementation by states.20 According to article 23 (4) of 

the Convention, the Conference of the Parties shall for example consider and adapt 

protocols, amendments and Annexes to the Convention.  

2) Overview of relevant international law 

a) Treaties 

The Convention on Biological Diversity is a key document for conservation 

because it was the first international treaty to take a comprehensive rather than sectoral 

approach to biodiversity protection.21 The preamble of the Convention emphasises the 

responsibilities of member states to protect their biodiversity while reaffirming their 
                                                        
15  Baumann (2002), p 79. 
16  Cf Baumann (2002), p 159, who describes the similar situation in the United Kingdom. 
17  Dunworth (2004), p 68. 
18  Dunworth (2004), p 84. 
19  Boyle (1996), p 47. 
20  See COP 9 – about the Conference of the Parties. Convention on Biological Diversity <www.cbd.int> 
last accessed 24 August 2009. 
21  Glowka (1994), p 1. 
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"sovereign rights over their own natural resources". The Convention actually contains 

goals and principles rather than enforceable obligations – which makes it a valuable tool 

in the discussion of the objectives of biodiversity protection but somewhat limits its 

worth for the development of actual protection strategies.22 Because of the significance 

of its values and principles, and a lack of enforceable obligations, the Convention is often 

referred to as a "framework" agreement. 23 

Another important convention that is of importance for the protection of 

biodiversity in times of climate change is the United Nations Framework Convention on 

Climate Change from 1992. While the primary objective of this convention is the 

stabilization of greenhouse gas concentrations in the atmosphere at a level that would 

allow ecosystems to adapt naturally (see article 2 of the Convention), it also urges 

member states to develop and implement "measures to facilitate adequate adaptation" 

(article 4 (1) (b) of the Convention). However, the Framework Convention on Climate 

Change does not specify adaptation measure for biodiversity protection. 

There are several conventions with a more limited focus on biodiversity 

protection. For example, there are some older conventions that protect certain 

biodiversity features such as the Convention on Wetlands of International Importance 

especially as Waterfowl Habitat (1972), commonly known as the Ramsar Convention, 

the Convention on the Conservation of Migratory Species of Wild Animals (1979) or 

conventions that attempt to protect species from overexploitation such as the 

Convention on International Trade in Endangered Species of Wild Fauna and Flora from 

1973. The UNESCO Convention for the Protection of the World Cultural and Natural 

Heritage (1972) aims for the protection of "natural heritage", that means particularly 

"natural features consisting of physical and biological formations or groups of such 

formations, which are of outstanding universal value from the aesthetic or scientific 

point of view" (article 2 of the Convention). 

Some international conventions have a regional focus. The so-called Apia 

Convention from 1976 aims at the protection of nature in the South Pacific.24 It 

particularly "encourages" the establishment of protected areas for the safeguarding of 

"representative samples of the natural ecosystems occurring therein" (article 1 of the 
                                                        
22  See Glowka (1994), p 1. 
23  Boyle (1996) p 44. 
24  Convention on the Conservation of Nature in the South Pacific. New Zealand is not party to this 
convention. 
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Convention on the Conservation of Nature in the South Pacific). There are two 

conventions with a European focus that are of interest for this thesis. The Convention on 

the Conservation of European Wildlife and Natural Habitats from 1979, the so-called 

Bern-Convention, was negotiated under the auspices of the Council of Europe.25 It 

established the Emerald Network, an ecologic network for the conservation of wild flora 

and fauna in Europe. The Convention on the Protection of the Alps from 1991 was 

signed by the countries in and around the European Alps and the European Economic 

Community and aims for the "preservation and protection of the alps",26 one of the 

"largest continuous unspoilt natural areas in Europe" (preamble of the Convention on 

the Protection of the Alps). 

b) General principles of international law 

Because there are a range of conventions that aim to preserve wild flora and 

fauna, it has been suggested that there is a general principle that "states must preserve 

all species of wild flora and fauna".27 This could be understood in a way that – 

notwithstanding climate change – states must protect all species: however, such a 

precise binding principle could at this time hardly be inferred from the international 

law. Considering the mass-extinctions that past climate changes have caused,28 it would 

be surprising if states should be obliged to preserve species in changing conditions 

rather than protect other components of biological diversity even if there were strong 

arguments for a different approach that focused for example on the protection of genetic 

diversity or ecosystems.29 Because such a principle could only influence the objectives of 

the law of biodiversity protection if it was somewhat precise, the existence of such a 

principle does not need to be determined for the present work. 

c) Soft-law 

Some sources of international law are not legally binding, but their values and 

principles may nevertheless be influential. For example, declarations are usually not 

                                                        
25 Sands (2003), p 532. 
26  Article 2 (1) of the Convention on the Protection of the Alps. 
27 Heijnsbergen (1997), p 65. 
28 See below p 114. 
29 For the understanding of “preservation” see above p 3. 



32  

legally binding unless they consolidate or restate customary international law.30 Where 

objectives and principles of conservation are not sufficiently defined by law, it may 

become necessary to consider so-called "soft-law" such as policies or policy guidelines in 

order to gain an understanding of the objectives of biodiversity protection. 

There are also various non-legal texts that have had considerable impact on 

global conservation policies. An early example of a document of global significance for 

biodiversity protection is the World Conservation Strategy from 1980, which was 

developed by the International Union for Conservation of Nature and Natural Resources, 

the United Nations Environment Programme and the World Wildlife Fund. The Strategy 

has been of considerable influence to later international legislation on biodiversity 

protection – it was for example one of the first documents of international importance to 

give attention to the preservation of genetic diversity as one of the priority 

requirements of living resource conservation. 31  The Strategy possibly had some 

significant influence on later treaties: genetic diversity is now for example protected 

under the Convention on Biological Diversity.32 

Another important document is the World Charter for Nature, which was adopted 

by the United Nations General Assembly in 1982 and which underlines the importance 

of nature protection not just for anthropocentric but also for intrinsic reasons: "every 

form of life is unique, warranting respect regardless of its worth to man" (World Charter 

for Nature, preamble). The Charter sets out several "principles of conservation", which 

are designed to guide all human conduct that affects nature (World Charter for Nature, 

preamble). According to principles 14, the principles of the Charter "shall be reflected in 

the law and practice of each State, as well as at the international level". The World 

Charter for Nature thereby codifies a number of very general principles that are not 

legally enforceable. 

One non-legal text has had a particular influence on the ways people think about 

environmental problems:33 the so-called Brundtland Report Our Common Future34 

                                                        
30 Bell (2006) p 153 gives the example of the five Declarations of the North Sea Conferences that have 
had a "marked impact" on national and European policies. 
31  International Union for the Conservation of Nature and Natural Resources (1980), Principle 6 of the 
World Conservation Strategy. 
32  Glowka (1994), p 3. 
33  Bell (2006), p 157. 
34  Report of the World Commission on Environment and Development: Our Common Future. 
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analysed various global problems such as the scale of environmental destruction 

worldwide, the unsustainable development of energy consumption patterns and the 

extreme differences between rich and poor countries. The Report came to the 

conclusion that these crises were "interlocking" and states that "these are not separate 

crises: an environmental crisis, a development crisis, an energy crisis. They are all 

one."35 The Report focused on a "sustainable development" as a way to address these 

problems.36 

Another core document of international conservation that particularly promoted 

the concept of "sustainable development" is the Rio Declaration on Environment and 

Development (see for example principles 1 and 3 of the Declaration). Although it is not 

legally binding, it has some key functions in consolidating and restating rules of 

customary international law and contributing towards moving principles to a status of 

custom.37 There are some key regulatory principles stated in the Rio Declaration; they 

include for example the precautionary approach (principles 15) and the polluter pays 

principle (principle 16).38 The Rio Declaration is the final report of a conference held by 

the United Nations in 1992, which also led to the emergence of the Convention on 

Biological Diversity, the United Nations Framework Convention on Climate Change and 

Agenda 21.39 

Agenda 21 is meant to be a global action plan on development and the 

environment and contains all the key areas of sustainable development. Section II 

(chapters 9 – 22) of Agenda 21 covers the area of "Conservation and Management of 

Resources for Development" and chapter 15 specifically deals with the protection of 

biological diversity. Agenda 21 therein commits the parties to the aim to "conserve and 

maintain genes, species and ecosystems".  

Because international law is difficult to enforce and often closer to politics or 

policy rather than law (in the sense of enforceable rules), international "soft-law" is an 

                                                        
35  Report of the World Commission on Environment and Development: Our Common Future, From One 
Earth to One World, An Overview by the World Commission on Environment and Development, para 11. 
36  Report of the World Commission on Environment and Development: Our Common Future, From One 
Earth to One World, An Overview by the World Commission on Environment and Development, para 27. 
37  Cf Bell (2006), p 157. 
38  See Bell (2006), p 158. 
39  Bell (2006), p 157. 
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important part of this law; it may also be relevant for the development of customary 

international law or general principles of international law.40 

II) The rationale for biodiversity protection in international law 

It has been shown that the definition of the objectives of biodiversity protection 

is essentially a value-based question.41 It is therefore necessary to gain a general 

understanding of the various ethics and values reflected by international treaties and 

conventions.42 The first international protection of flora and fauna was based on 

instrumental values. For example, some birds were protected because they were useful 

for agriculture and fish stocks were protected for human consumption.43 More recent 

documents such as the Agenda 21 also stress the importance of biodiversity for the 

satisfaction of human needs: 

Our planet's essential goods and services depend on the variety and variability of 
genes, species, populations and ecosystems. Biological resources feed and clothe us 
and provide housing, medicines and spiritual nourishment.44 

 

There are also some international documents that reflect intrinsic values, for 

example the World Charter of Nature aims for the protection of "every form of life", 

regardless of its importance to humans. However, while the World Charter for Nature is 

a document of international importance, it is not legally binding.45 The first significant 

international convention that explicitly listed intrinsic values as a rationale for the 

protection of biodiversity was the Bern Convention on the Conservation of European 

Wildlife and Natural Habitats from 1979. 

                                                        
40  Cf Bell (2006), p 157. 
41  See above p 9. 
42  The reasons for the protection of biodiversity that are being given may reflect values of the people 
involved in their drafting, but they may also simply be guided by considerations of effectiveness. This may also 
apply to international legal documents. For example, the World Conservation Strategy, which was presented by 
the International Union for Conservation of Nature and Natural Resources, the United Nations Environment 
Programme and the World Wildlife Fund in 1980 and which is not legally binding, suggests that it will be much 
more effective to protect biodiversity if the local people believe this to be in their own interest. World 
Conservation Strategy, Principle 13. 
43 Heijnsbergen (1997), pp 53 ff. 
44  Agenda 21 chapter 15 paragraph 2. 
45  Glowka (1994), p 9. 
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Recognising that wild flora and fauna constitute a natural heritage of aesthetic, 
scientific, cultural, recreational, economic and intrinsic value that needs to be 
preserved and handed on to future generations.46  

 

Just like this example, the Convention on Biological Diversity gives a mix of 

intrinsic and instrumental reasons for conserving biological diversity. The preamble of 

the Convention, which is part of the legal agreement, but does not itself establish binding 

obligations, starts thus: 

The Contracting Parties, 
Conscious of the intrinsic value of biological diversity and of the ecological, genetic, 
social, economic, scientific, educational, cultural, recreational and aesthetic values 
of biological diversity and its components.... 

 

While the Bern Convention only protects European wildlife, the Convention on 

Biological Diversity was the first legally binding global treaty to state intrinsic values of 

biological diversity.47  

In conclusion one can say that while some of the more recent international 

conventions also embrace intrinsic values, the protection of biodiversity for current and 

future generations of humans remains the predominant objective in international 

environmental law. For the purpose of the definition of conservation objectives in times 

of climate change, this could suggest that these should focus on the protection of 

biodiversity features that are of use to humans such as for example ecosystem services. 

III) Conservation goals (and the underlying principles and values) 

While values and principles are the essential underlying foundation of 

conservation, it is also necessary to have more clearly defined goals that allow the 

development of conservation strategies. Most international treaties that deal with 

biodiversity or nature protection in the broader sense give some aims or objectives 

concerning their particular conservation focus. 

1) Protection of biological diversity 

There are various conventions that set out obligations to protect biodiversity, the 

most obvious of them being the Convention on Biological Diversity from 1992, whose 

                                                        
46 Preamble of the Bern Convention on the Conservation of European Wildlife and Natural Habitats 
1979. 
47  Glowka (1994), p 9. Note that the preamble of the Convention is not legally binding. 
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central aim is the "conservation of biological diversity" (article 1 of the Convention). 

Article 2 of the Convention lists three main levels at which biological diversity can be 

identified, the diversity between various species, the genetic diversity within species 

and the diversity of ecosystems: 

"Biological diversity" means the variability among living organisms from all 
sources including, inter alia, terrestrial, marine and other aquatic ecosystems and 
the ecological complexes of which they are part; this includes diversity within 
species, between species and of ecosystems. 

 

While the protection of all biological diversity is the fundamental aim of the 

Convention on Biological Diversity and important policy documents on conservation,48 it 

is a very general aim whereas the development of conservation strategies requires a 

more precise definition of conservation objects.49 Most other international conventions 

protect aspects of biodiversity such as species or ecosystems rather than biological 

diversity as a whole.50 

a) Protection of species diversity 

The protection of species has long been a main focus of international 

environmental law.51 Because the earliest attempts to protect the environment through 

international law focused on the conservation of (a few selected) species, international 

environmental law is in this respect relatively well developed.52 The two international 

conventions that are potentially applicable to "all species in any habitat in the world"53 

are the Convention on Biological Diversity and the Convention on International Trade in 

Endangered Species of Wild Fauna and Flora from 1973. 54  Another important 

convention which primarily addresses the protection of species is the Convention on the 

Conservation of Migratory Species of Wild Animals from 1979. 

                                                        
48  See for example section 15 Agenda 21. 
49  See above p 22. 
50  See Heijnsbergen (1997), p 197. 
51 Cf Heijnsbergen (1997), p 9. 
52 Sands (2003), p 26, p 501. 
53 Sands (2003), p 505. 
54  The Convention on International Trade in Endangered Species of Wild Fauna and Flora is restricted to 
the protection of the species listed in its appendices. 
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The Convention on the Conservation of European Wildlife and Natural Habitats 

also has a focus on species conservation, as article 1 of the Convention thus states: 

 1. The aims of this Convention are to conserve wild flora and fauna and their 
natural habitats, especially those species and habitats whose conservation requires 
the co-operation of several States, and to promote such co-operation. 
 2. Particular emphasis is given to endangered and vulnerable species, including 
endangered and vulnerable migratory species. 

 

The so-called Ramsar Convention on Wetlands of International Importance 

especially as Waterfowl Habitat from 1972 primarily aims for the protection of wetlands 

as habitat for birds. Some conventions only protect certain groups of species such as 

threatened or migratory species. Examples are the Convention on the Conservation of 

Migratory Species of Wild Animals from 1979 and the Convention on International 

Trade in Endangered Species of Wild Fauna and Flora from 1973. 

b) Protection of genetic diversity 

In 1980, the World Conservation Strategy was the first to declare the preservation 

of genetic diversity to be one of the priority requirements of living resource 

conservation.55 The Strategy was also the first to define the concept of "genetic 

diversity".56 More than a decade later, the Convention on Biological Diversity was the 

first global treaty to specifically address genetic diversity:57 According to article 2 of the 

Convention on Biological Diversity, the "diversity within species", which refers to 

"genetic diversity",58 is one aspect of biological diversity; by aiming at the conservation 

of biological diversity in general (article 1), the Convention therefore also embraces the 

protection of genetic diversity. Furthermore, the preamble of the Convention specifically 

mentions the genetic value of biological diversity and the importance the Convention 

places on the use of and access to genetic resources (see for example articles 1 and 15), 

also underline the value the Convention stores by genetic diversity. 

                                                        
55  International Union for the Conservation of Nature and Natural Resources (1980), Principle 6 of the 
World Conservation Strategy. 
56  Heijnsbergen (1997), p 141. 
57  Glowka (1994), p 3. Cf Principle 3 of the World Conservation Strategy. 
58  Heijnsbergen (1997), p 197. 
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Although the concept of genetic diversity is mentioned in some other 

international documents,59 there are no other significant international treaties that aim 

for the protection of genetic diversity. 

c) Protection of ecosystems 

The protection of "ecosystems" has become an objective of many international 

treaties, for example the Convention on Biological Diversity and various other 

conventions.60 The term ecosystem generally refers to the species that occupy a 

particular locality and the interactions among those species (biological community) 

together with its associated physical environment.61 One of the earliest definitions of the 

concept "ecosystem" in international "soft law" can be found in the World Conservation 

Strategy from 1980:62  

Ecosystems are systems of plants, animals, and micro-organisms, together with the 
non- living components of their environment.63 

 

Two years later, the Word Charter for Nature also committed to the importance of 

the preservation of ecosystems (see for example preamble and principle 3 and 4 

thereof). About a decade later, the Convention on Biological Diversity defined 

ecosystems to mean a "dynamic complex of plant, animal and micro-organism 

communities and their non-living environment interacting as a functional unit" (see 

article 2) and urges states to "promote the protection of ecosystems" (article 8 (d) of the 

Convention). The Convention on Biological Diversity also defines ecosystems as "a 

dynamic complex of plant, animal and micro-organism communities and their non-living 

environment interacting as a functional unit" (article 2 of the Convention). 

The United Nations Framework Convention on Climate Change is one of the 

treaties that also aims for the protection of "natural ecosystems" (see preamble). 

Article 2 of the Convention sets out the objective to stabilise greenhouse gases on a level 

that will allow for the natural adaptation of ecosystems. Other treaties that aim for the 

                                                        
59  Cf Heijnsbergen (1997), pp 145 ff. 
60  Cf Heijnsbergen (1997), pp 151 ff. 
61  Primack (2002), p 43 
62  Cf Heijnsbergen (1997), p 149. 
63  World Conservation Strategy, section 1, Introduction: living resource conservation for sustainable 
development (footnote 1). 
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protection of species are the Convention on the Conservation of Nature in the South 

Pacific, which focuses on the protection of ecosystems and species: 

Each Contracting Party shall, to the extent that it is itself involved, encourage the 
creation of protected areas which together with existing protected areas will 
safeguard representative samples of the natural ecosystems occurring therein 
(particular attention being given to endangered species). 

 

There are also some conventions that only protect a specific ecosystem type or 

use a slightly different terminology. The Convention on Wetlands of International 

Importance especially as Waterfowl Habitat from 1972 for example only protects 

wetlands. However, it does not use the term "ecosystem" but refers to "ecological 

functions" and the "ecological character" of wetlands (see preamble and article 3 (2) of 

the Convention). The Convention on the Protection of the Alps mentions "ecological 

functions" in its preamble and according to article (2) (f), parties shall protect nature 

and the countryside so that "ecosystems are able to function". 

One aspect of the protection of ecosystems is the protection of ecological 

processes. These are usually understood as "processes which play an essential part in 

maintaining ecosystem integrity".64 Four examples of fundamental ecological processes 

are the "cycling of water, the cycling of nutrients, the flow of energy, and biodiversity (as 

an expression of the process of evolution)”.65 The World Conservation Strategy identifies 

the protection of ecological processes and life-support systems as one of "priority 

requirements" of conservation.66 The World Charter for Nature followed this approach in 

its preamble: 

Persuaded that 
a) Lasting benefits from nature depend upon the maintenance of essential 
ecological processes and life support systems, and upon the diversity of life forms, 
which are jeopardized through excessive exploitation and habitat destruction by 
man.  

 

However, the term "ecological processes" is not common in international 

conventions. Since many believe that biological diversity can best be preserved at the 

                                                        
64  Australian Government, Department of Environment, Water, Heritage and the Arts Biodiversity and its 
value <www.environment.gov.au> last accessed 3 September 2009. 
65  Australian Government, Department of Environment, Water, Heritage and the Arts Biodiversity and its 
value <www.environment.gov.au> last accessed 3 September 2009. 
66  World Conservation Strategy, section 5, Ecological Processes and life-support systems. 
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ecosystem level,67 there appears to be a tendency in the international law of nature 

protection to focus on the protection of ecosystems rather than individual species.68 

Some argue that such a more holistic focus might be more appropriate for future 

conservation efforts, particularly in times of climate change.69 

2) Protection of amenity values 

The UNESCO Convention for the Protection of the World Cultural and Natural 

Heritage is the international treaty that most strongly focuses on the protection of 

amenity values. This becomes apparent in the criteria it sets out in article 2 to 

determine, which features should be considered "natural heritage": 

Natural features consisting of physical and biological formations or groups of such 
formations, which are of outstanding universal value from the aesthetic or scientific 
point of view; 
geological and physiographical formations and precisely delineated areas which 
constitute the habitat of threatened species of animals and plants of outstanding 
universal value from the point of view of science or conservation; 
natural sites or precisely delineated natural areas of outstanding universal value 
from the point of view of science, conservation or natural beauty. 

 

Another convention that protects amenity values is the Convention on the 

Conservation of Nature in the South Pacific, which aims for the protection of ecosystems 

and species as well as "superlative scenery, striking geological formations, and regions 

and objects of aesthetic interest or historic, cultural or scientific value" (article II of the 

Convention). 

Article 2 (2) (f) of the Convention on the Protection of the Alps also aims for the 

protection of amenity values, in that it states as an objective that "the variety, 

uniqueness and beauty of nature and the countryside as a whole are preserved on a 

permanent basis". 

IV) Conclusion 

While some international documents have recently also recognized intrinsic 

values of nature, anthropocentric values remain the main rationale of the international 

law of biodiversity protection. For the purpose of defining conservation goals, it can be 

                                                        
67  Batchelor (1988), p 334. 
68  See Gillespie (2000), pp 133 f.  
69  Ibisch (2008), p 4. 
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concluded that the conservation of those aspects of biodiversity that have importance 

for humans still are a focus of international law. However, with the popularity of the 

concept of "sustainable development" and the protection for "future generations", some 

international legal documents appear to make less of a clear distinction between those 

natural resources that are important for humans and those that are of less interest for 

current human usage.  

The international law that is associated with biodiversity protection contains 

various conservation goals, partly because its focus has changed over time: while older 

conventions tended to mostly aim at the preservation of very limited aspects of 

biological diversity, more recent conventions such as the Convention on Biological 

Diversity or the United Nations Framework Convention on Climate Change generally 

have a more holistic approach that focuses on all aspects of biodiversity and includes the 

protection of whole ecosystems. This approach might be more adequate for biodiversity 

protection in times of climate change;70 however, most of the international law still 

focuses on other, more limited conservation goals. 

B) Conservation Strategies in International Law 

The objective of the first part of this chapter was to define conservation objectives in 

order to enable this work to assess how well adapted conservation strategies are to 

achieving these objectives. The next step towards biodiversity protection activities for 

the law is to set out strategies that can be implemented in order to achieve these 

objectives. For example, there are several ways to contribute to the preservation of 

species: one can attempt to outlaw its exploitation, protect its habitat or attempt to 

implement active management strategies. 

I) Protection against hunting and harvesting 

Some conventions attempt to protect species against direct exploitation through 

hunting or harvesting. Instead of directly outlawing these activities, it may often be 

more efficient to outlaw trade or the sale of species in order to prevent their 

exploitation. For example, the Convention on International Trade in Endangered Species 

of Wild Fauna and Flora aims to protect "certain species of wild fauna and flora against 

over-exploitation through international trade" (preamble of the Convention). The 

                                                        
70  Ibisch (2008), p 4. 



42  

fundamental principle of the Convention is that states which are party to the Convention 

may not allow trade in certain species listed in the appendices of the Convention except 

in certain circumstances (see article II of the Convention). However, while such 

international treaties against exploitation may be essential for the preservation of some 

species, the main threats for biological diversity in Germany and New Zealand are 

habitat destruction, introduced species and climate change.71 

II) Protected areas 

The destruction of habitat through activities that incidentally affect wildlife is one 

of the severest threats for most biodiversity worldwide.72 One of the ways to preserve 

places with suitable conditions for species and ecosystems is to outlaw harmful 

activities in defined geographical areas, which are generally referred to as protected 

areas. Article 1 of the Convention on Biological Diversity defines the term thus: 

"Protected area" means a geographically defined area which is designated or 
regulated and managed to achieve specific conservation objectives. 

 

Depending on the nature of the area, the legal provisions may be more or less 

restrictive. Protected areas have long been an important tool of conservation and there 

are now a range of protective regimes, which means that the same area may often be 

protected under various regimes.73  

Protected areas are often established to preserve "habitats" for species. 

According to the Convention on Biological Diversity, "habitat" means the "place or type 

of site where an organism or population naturally occurs" (preamble). For example, the 

Convention on Wetlands of International Importance especially as Waterfowl Habitat 

from 1972 protects wetlands mostly for the purpose of species protection. This is 

already being reflected in the title of the Convention and similarly so in its preamble: 

CONSIDERING the fundamental ecological functions of wetlands as regulators of 
water regimes and as habitats supporting a characteristic flora and fauna, 
especially waterfowl; 

 

                                                        
71  See below chapter 7 (pp 137 ff). 
72  See below chapter 7 (pp 137 ff). 
73 Gillespie (2007), p 9. 



43  

Similarly, conventions that have a focus on species generally recognize the 

importance of habitat protection for the survival of relevant species.74 For example, the 

preamble of the Convention on the Conservation of European Wildlife and Natural 

Habitats states that the member states are "aware that the conservation of natural 

habitats is a vital component of the protection and conservation of wild flora and fauna" 

and article 1 embraces the protection of the "natural habitat" of species as one of the 

Convention's aims. The protection of habitat is one of the main conservation strategies 

set out in the Convention (see article 4). 

The Convention on the Conservation of Nature in the South Pacific75 also focuses 

on protected areas as a tool of nature protection; article II of the Convention encourages 

the contracting parties to establish more protected areas and the articles III and IV of 

the Convention contain provisions concerning the protection of nature in national parks 

or national reserves. Although protected areas are not a key strategy of the Convention 

on Biological Diversity,76 article 8 (a) of the Convention requires states to "as far as 

possible and appropriate" establish a "system of protected areas where special 

measures need to be taken to protect biological diversity".  

There are many other conventions that use protected areas as a strategy for the 

protection of biological diversity; this has led to a rather confusing mix of protection 

regimes – particularly because many areas will be protected under national or European 

regimes as well.77 The level of protection in different areas varies strongly.78 

III) Integrated strategies to biodiversity protection 

While international approaches to biodiversity protection traditionally employed 

somewhat limited strategies that focused on very specific activities or biological 

resources,79 the Convention on Biological Diversity introduced a more integrated 

perspective into the international law. According to article 14 (1) (a) member states 

shall as far as "possible and appropriate": 

                                                        
74 Gillespie (2007), p 19. 
75  Only five states are party to this treaty (neither Germany nor New Zealand). 
76  A global list of protected areas that had been included in the draft has not become part of the 
Convention. Cf Boyle (1996), p 37. 
77  Cf Gillespie (2007), p 9.  
78  Cf Gillespie (2007), p 27. 
79  Cf Boyle (1996), p 33. 
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(a) Introduce appropriate procedures requiring environmental impact assessment 
of its proposed projects that are likely to have significant adverse effects on 
biological diversity with a view to avoiding or minimizing such effects and, where 
appropriate, allow for public participation in such procedures; 

 

However, while this provision covers all components of biological diversity, it is 

limited to "significant" adverse effects that are "likely" and is therefore a somewhat 

weak provision.80 Another example of a more integrated strategy in international law is 

the provision set out in article 7 of the Convention on Biological Diversity. 

Article 7. Identification and Monitoring 
Each Contracting Party shall, as far as possible and as appropriate, in particular for 
the purposes of Articles 8 to 10: 
(a) Identify components of biological diversity important for its conservation and 
sustainable use having regard to the indicative list of categories set down in 
Annex I; 
(b) Monitor, through sampling and other techniques, the components of biological 
diversity identified pursuant to subparagraph (a) above, paying particular 
attention to those requiring urgent conservation measures and those which offer 
the greatest potential for sustainable use; 
(c) Identify processes and categories of activities which have or are likely to have 
significant adverse impacts on the conservation and sustainable use of biological 
diversity, and monitor their effects through sampling and other techniques; and 
(d) Maintain and organize, by any mechanism data, derived from identification and 
monitoring activities pursuant to subparagraphs (a), (b) and (c) above. 

 

This provision is similar to article 14 (1) (a) of the Convention in that it does not 

just apply to certain activities or protected objects, but attempts to protect biological 

diversity as a whole. However, this provision again relies on states to identify valuable 

aspects of biological diversity and activities that can lead to "significant adverse 

impacts".  

Article 7 refers to the articles 8 to 10 of the Convention that deal with in-situ and 

ex-situ conservation and the sustainable use. Article 2 defines in-situ conservation as "the 

conservation of ecosystems and natural habitats and the maintenance and recovery of 

viable populations of species in their natural surroundings and, in the case of 

domesticated or cultivated species, in the surroundings where they have developed 

their distinctive properties" whereas ex-situ conservation refers to conservation outside 

natural habitats.  

                                                        
80  See Boyle (1996), p 41. Other conventions also have environmental impact assessment but are limited 
to the assessment of transboundary harm. 
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Article 8 includes a range of in-situ conservation strategies, for example 

conservation in protected areas (for example subsections (a) and (b)), regulation and 

management of biological resources outside protected areas (subsection (c)) and 

rehabilitation and restoration of ecosystems as well as the "recovery of threatened 

species, inter alia, through the development and implementation of plans an 

management strategies" (f). Article 9 suggests ex-situ conservation strategies (for 

example the conservation of species in zoos) for the purpose of "complementing in-situ 

measures". 

Article 10 requires the state parties to "integrate consideration of the 

conservation and sustainable use of biological resources into national decision-making" 

and thereby complements the provisions set out in article 8 and 9.81 Read together, the 

articles 7 to 10 reflect an integrated approach to conservation that aims to protect all the 

components of biological diversity against any kind of adverse effects.  

While these provisions thereby reflect a very promising "broad and 

comprehensive view"82 of conservation, a drawback of integrated protection strategies 

also becomes apparent in the Convention on Biological Diversity: because integrated 

approaches to conservation are necessarily very open, they tend to lack clear standards, 

guidelines and priorities; the Convention on Biological Diversity leaves the setting of 

priorities to the individual states and gives little guidance on how resources should be 

managed.83 

IV) Active management strategies 

Many of the conventions that aim to protect biological diversity attempt to do so 

by outlawing potentially harmful activities. However, conservation strategies may also 

include active management strategies and these may become particularly important in 

times of climate change.84 Suggested conservation activities for biodiversity protection 

                                                        
81  See definition in article 2 Convention on Biological Diversity: "Sustainable use" means the use of 
components of biological diversity in a way and at a rate that does not lead to the long-term decline of 
biological diversity, thereby maintaining its potential to meet the needs and aspirations of present and future 
generations. 
82  Boyle (1996), p 43. 
83  The draft of the Convention had included global lists of protected habitats and species. Boyle, pp 37 f. 
84  See Dunlop (2008), p 17. 
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with climate change include control of alien species, water management, species 

translocations and ex-situ conservation measures.85 

The Convention on Biological Diversity includes several provisions that relate to 

active management strategies. For example, article 8 (d) refers to the "management" of 

protected areas and areas where "special measures need to be taken to conserve 

biological diversity". Article 8 (h) includes the "eradication" of alien species. While the 

Convention on Biological Diversity states a clear preference for in-situ conservation (see 

for example preamble and article 9) it also lists ex-situ conservation measures of species 

and ecosystems, mostly to complement in-situ measures (article 9). 

Other conventions also include active management strategies. For example, 

article 4 (4) of the Ramsar Convention on Wetlands of International Importance 

especially as Waterfowl Habitat states that the "Contracting Parties shall endeavour 

through management to increase waterfowl populations on appropriate wetlands". 

A convention that includes water management as a conservation strategy is the 

Convention on the Protection of the Alps from 1991. Article 2 (2) requests the parties to 

"take appropriate measures in particular in the following areas ...": 

e) water management - the objective is to preserve or re-establish healthy water 
systems, in particular by keeping lakes and rivers free of pollution, by applying 
natural hydraulic engineering techniques and by using water power, which serves 
the interests of both the indigenous population and the environment alike; 

 

While active management strategies can be found in international law, there are 

no clear provisions as to what active management measures states must or must not 

take. This is to some extent understandable because these strategies will often have to 

be specifically developed for smaller conservation projects. 

V) Conclusion 

International law suggests a range of conservation strategies for the protection of 

terrestrial biological diversity, with protected areas being one of the most important 

conservation tools. However, the general problem with these international provisions is 

that they tend to be rather open and are often not being implemented properly. This 

problem becomes particularly apparent for so-called integrated strategies. While 

                                                        
85  See Hagermann (2009), p 3; Bolte (2007), p 576 (hydraulic management); Pyke (2008), p 586; Dunlop 
(2008), p 87. 
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international law also includes active management strategies, it has not yet developed 

clear guidelines as to when these must be taken. 

C) Summary 

One of the main differences between international and national law is that there 

is no central institution to develop or implement international law. Furthermore, 

international law does not directly bind individuals because its subjects are states; in 

order to have legal effect, international law generally needs to be implemented into 

domestic law.  

The main sources of international law are treaties, general principles and 

customary international law. For the purpose of the protection of biological diversity, 

treaties are the most important source. Another source of interest for this work is so-

called "soft law", that means international documents that are not legally binding, but of 

major political importance and that may also codify general principles or customary 

international law. 

In order to analyse the conservation goals of international law, this section first 

examines the rationale for the protection of biological diversity in international law. 

While most older conventions give anthropocentric reasons for biodiversity protection, 

more recent conventions have also included intrinsic reasons. However, taken together, 

international law still focuses on the protection of those aspects of biological diversity 

that are important for humans. There are a range of conservation goals in international 

law that are associated with biodiversity protection. While older conventions mostly 

focused on very limited aspects of biological diversity, for example species, recent 

conventions have embraced more holistic approaches to conservation, particularly in 

including the protection of whole ecosystems into their objectives. 

There are a range of conservation strategies in international law, for example the 

protection of species against hunting or harvesting and protected areas. While these 

strategies, like conservation goals, have traditionally been rather limited, international 

law now also has integrated strategies that aim for a high level of protection of all 

biodiversity and active management strategies. However, the latter two strategies tend 

to be included in somewhat open and loose provisions that do not set clear rules.
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CHAPTER 3: EUROPEAN LAW OF BIODIVERSITY PROTECTION 

A) Objectives of Biodiversity Protection in European Law 

The major part of German environmental law is now determined by European 

policies and legislation. It is therefore impossible to understand German environmental 

law without regard to the European environmental legislation. This section attempts to 

give an overview of the relevant provisions in European law. As in the previous chapter, 

it is again necessary to determine the objectives of the law first, in order to allow for a 

later assessment of conservation strategies. 

I) Introduction 

The European Union is often described as a supranational organization, which 

means that it is neither a federal state nor an international organization but some 

unique object with mixed features. The European Union has three main policy areas, 

often referred to as the three "pillars" of the European Union. The first is the European 

Community pillar which encompasses the major part of the law. The second and third 

relate to criminal law and foreign policies and are of slight importance for 

environmental law. 

The European Union was established through treaties between the Member 

States. As the so-called European Constitution has little chance of ever being 

implemented, European Union law is still based on the treaties. They determine the 

legislative power and are therefore called the primary legislation. The two founding 

treaties are the Treaty Establishing the European Community,1 which was concluded in 

Rome 1957 and the Treaty on European Union, from Maastricht 1992. The treaty that is 

most important for this research is the Treaty Establishing the European Community,2 

which sets out the legislative powers and the principles of environmental protection on 

the European level. 

1) Legislative competences 

The most important principle for the distribution of legislative power for 

European legislation is the principle of specific competences as found in article 5 (1) of 

                                                        
1  The Treaty was renamed in 1993 by the Treaty on European Union; its original name was "Treaty 
Establishing the European Economic Community". 
2 Details to the primary and secondary European legislation can be found in Annex II, p 170. 
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the Treaty Establishing the European Community. It means that the powers of the 

European Communities only extend to what has been expressly conferred by treaty.3 

The European Communities can base an environmental measure on either article 

95 or 175 of the Treaty Establishing the European Community, depending on its legal 

focus. Article 95 of the Treaty Establishing the European Community concerns the 

establishment of the internal market and was for example the legal basis for Directives 

concerning waste disposal or chemicals.4 Article 175 of the Treaty is the legal basis for 

legislation being made "in order to achieve the objectives referred to in article 174" 

(article 175 (1)). While the protection of biological diversity is not explicitly mentioned 

by article 174, the provisions have been the legal basis for a range of relevant directives 

and "must be regarded as more than sufficient to enable further measures to protect 

wildlife, flora and fauna".5 

However, according to article 5 (2) of the Treaty, the Community can generally 

only take action "if and in so far as the objectives of the proposed action cannot be 

sufficiently achieved by the Member States and can therefore, by reason of the scale or 

effects of the proposed action, be better achieved by the Community". Despite this 

principle of subsidiarity, the European Union has been of major influence to wildlife 

protection in Europe and most of German wildlife protection is determined by European 

influence: some figures say that about 70 percent of the German environmental law is 

now determined by European legislation. But although the European Union has and uses 

legislative power, it does usually not have the power to implement any of those laws. 

2) Principles of European environmental policy 

The principles of European environmental policies are outlined in article 174 (2) 

(1) of the Treaty Establishing the European Community: 

Community policy on the environment shall aim at a high level of protection taking 
into account the diversity of situations in the various regions of the Community. It 
shall be based on the precautionary principle and on the principles that preventive 
action should be taken, that environmental damage should as a priority be rectified 
at source and that the polluter should pay. 

 

                                                        
3 Jans (2008) p 10. 
4 Jans (2008) p 68. 
5 Jans (2008), p 452. 
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These provisions set principles which the Community legislature must respect in 

implementing its environmental policy.6 There are four main principles that can be 

identified in article 174 (2) (1) of the Treaty: the precautionary principle, the principle 

of preventive action, the principle of the preference for source oriented measures and 

the polluter pays principle. According to the European Court of Justice, the 

precautionary principle has a similar meaning as the principle of preventive action. "By 

virtue of those principles, it is for the Community and the Member States to prevent, 

reduce and, in so far as is possible, eliminate from the outset, the sources of pollution or 

nuisance by adopting measures of a nature such as to eliminate recognised risks".7 

Another main principle of European law is the integration principle. It is laid out 

in article 6 of the Treaty Establishing the European Community: 

Environmental protection requirements must be integrated into the definition and 
implementation of the Community policies and activities referred to in Article 3, in 
particular with a view to promoting sustainable development. 

 

This so-called integration principle reflects the concept that environmental 

policies cannot be seen as a separated policy that regulates specific actions for the 

protection of natural resources because there are many activities that are associated 

with other policy areas that have large impacts on the environment, for example 

agriculture and transportation. The principle of integration therefore recommends a 

continuous "greening" of other policies.8 

3) Implementation of European law 

According to article 175 (4) of the Treaty Establishing the European Community, 

the implementation of the European environmental policy is in principle left to the 

Member States. According to article 249 (3), a directive shall be "binding, as to the result 

to be achieved, upon each Member State to which it is addressed, but shall leave to the 

national authorities the choice of form and methods". However, according to article 10, 

the "Member States shall take the appropriate measures" to ensure fulfilment of their 

                                                        
6 European Court of Justice. Judgment of the Court of 14 July 1998. - Safety Hi-Tech Srl v S. & T. Srl. - 
Case C-284/95. European Court reports 1998, p I-04301 para 36. 
7 European Court of Justice. Judgment of the Court (Fourth Chamber) of 5 October 1999. - Criminal 
proceedings against Paolo Lirussi (C-175/98) and Francesca Bizzaro (C-177/98). - Joined cases C-175/98 and C-
177/98. European Court reports 1999, p I-06881 para 51. 
8  Krämer (2007), p 21. See p 24 about possible meanings of "integration" in environmental law. 
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Treaty-obligations. The scope of discretion of the Member States has been the subject of 

some discussion.9 

While there have been some difficulties with the implementation of European law 

by Member States, 10  the European Community has strong tools to enforce the 

implementation of their legislation by the Member States: according to article 226 of the 

Treaty Establishing the European Community, the Commission may give formal notice of 

a breach of obligation to the Member State, deliver a "reasoned opinion" and bring the 

matter before the Court of Justice of the European Communities. The Court can find that 

"a Member State has failed to fulfil an obligation under this Treaty" and if the state 

continues to not comply with the requirements of this judgment, the Court may "impose 

a lump sum or penalty payment to be paid by the Member State" (article 228 of the 

Treaty). 

4) The most significant secondary legislation 

While the founding treaties of the European Communities are the primary 

legislation, secondary legislation refers to the law made with the authority given by the 

primary legislation. The sources of secondary legislation are set out in article 249 (1) of 

the Treaty Establishing the European Community and include regulations, directives, 

decisions, recommendations and opinions. For the present work, directives are the most 

important legislative tool on the European level.  

The most important directives for this research are the so-called Birds 

Directive,11 which is the European Union's oldest piece of legislation on nature 

protection,12 and the Habitats Directive. According to article 3 (1) of the Habitats 

Directive, these two directives establish together the Natura 2000 network: 

A coherent European ecological network of special areas of conservation shall be 
set up under the title Natura 2000. This network, composed of sites hosting the 
natural habitat types listed in Annex I and habitats of the species listed in Annex II, 
shall enable the natural habitat types and the species' habitats concerned to be 

                                                        
9  Cf Jans (2008), p 127. 
10  The Natura 2000 network at first went through a rather slow implemented process. See for example 
European Topic Centre for Biodiversity (2008) Natura 2000 Barometer. From <www.ec.europa.eu> last 
accessed 3 September 2009. 
11  See Appendix II (p 170) for a list of the directives used in this chapter. 
12  See also European Commission The Birds Directive <www.ec.europa.eu> last accessed 4 September 
2009. 
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maintained or, where appropriate, restored at a favourable conservation status in 
their natural range.  
The Natura 2000 network shall include the special protection areas classified by 
the Member States pursuant to Directive 79/409/EEC. 

 

Both directives also include species protection, (see for example articles 12-16 of 

the Habitats Directive and articles 5 ff. of the Birds Directive). Other directives that are 

of interest to this research are for example the IPCC Directive from 1996 which concerns 

"integrated pollution prevention and control" and the so-called Water Framework 

Directive, which establishes a community framework for water protection and 

management.13 

5) The most important European policy documents 

According to article 175 (3) of the Treaty Establishing the European Community, 

the Council may adopt general environmental action programs. These programs have 

been used to lay down the objectives, principles and priorities of European 

environmental action. 14  The current program is the Sixth Environment Action 

Programme of the European Community. It is probably the presently most important 

political programme in the area of European environmental policies and is designed to 

be a framework for environmental policy-making in the European Union for the period 

2002-2012. It is a decision which was adopted on 22 July 2002 by the European 

Parliament and the European Council, which means that it has legally binding status.15 

The programme has four priority areas, including climate change, nature and 

biodiversity. 

Non-legal documents are also of some significance for European policies for the 

protection of biological diversity.16 Popular documents are for example so-called Green 

Papers, that are issued by the European Commission to stimulate debate and launch a 

process of consultation on specific topics and White Papers that are also issued by the 

European Commission and might follow Green Papers; they may announce upcoming 

proposals for action in specific areas.17 For example, the Green Paper Adapting to climate 

                                                        
13  It has been necessary to mostly limit the discussion to these directives. 
14  Krämer (2007), p 39. 
15  Krämer (2007), p 456. 
16  Cf Krämer (2007), p 448. 
17  Commission of the European Communities (2006), p 22. 
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change in Europe – options for EU action preceded the recently released White Paper 

Adapting to climate change: towards a European framework for action from April 2009 

which lists objectives of adaptation policy to climate change, and also includes a section 

on biodiversity named: "Increasing the resilience of biodiversity, ecosystems and 

water".18 

Next to the environmental action programme, there are also action programs for 

specific sectors, including action programmes on climate change.19 While the first 

European Climate Change Programme only dealt with mitigation of climate change, the 

Second European Climate Change Program also deals with the adaptation to climate 

change.20 Working Group II of the Second European Climate Change Program analysed 

the adaptation to climate change and recently also released a Biodiversity Sectoral 

Report. This report summarizes key impacts of climate change on biodiversity, lists the 

most relevant existing policies and legislation, and suggests strategies, particularly 

integrated approaches, that have to be taken into consideration in order to react 

adequately to the climate change challenge. 

The EU Biodiversity Strategy from 1998 is designed to establish a framework for 

action on biodiversity protection, particularly sectoral and cross-sectoral action plans. 

Interestingly, this document already underlines the possible severity of the threat by 

climate change to biodiversity and sensitive ecosystems.  

Among the most interesting policy documents for biodiversity protection is the 

EC Biodiversity Communication: Halting the loss of biodiversity by 2010 – and beyond: 

sustaining ecosystem services for human well-being by the European Commission from 

2006.21 In this Communication, the Commission also sets out an "EC Biodiversity Action 

Plan"22 which lists four "key policy areas for action", ten "priority objectives" and four 

"key supporting measures” for biodiversity protection.23 Two of these "key policy areas" 

are of interest for this research: the first, "Biodiversity in the EU", and the third key 

policy area "Biodiversity and Climate Change".  
                                                        
18  Adapting to climate change: Towards a European framework for action, p 10. 
19  Krämer (2007), p 40. 
20  Commission of the European Communities (2006), p 9. 
21  EC Biodiversity Communication. 
22  EC Biodiversity Communication, p 11. 
23  A mid-term assessment of implementing the EC biodiversity action plan 

 from 2008 summarizes the progress that has been made in these key areas in terms of reaching the objectives. 
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6) International conventions 

The European Community is party to various international conventions that 

thereby also bind Member States that have not ratified the conventions. 24 The 

Community has for example adhered to the Convention on Biological Diversity25 the 

Convention on the Protection of the Alps,26 the United Nations Framework Convention 

on Climate Change27 and the Convention on the Conservation of Migratory Species of 

Wild Animals.28 

II) The rationale for biodiversity protection in the European law 

Article 6 of the Treaty Establishing the European Community promotes the 

concept of sustainable development, which focuses on the protection of natural 

resources for future generations and is therefore necessarily at least to some extent 

aiming at the protection of resources that are of value for humans.29 European directives 

generally refer to Treaty principles or the objectives set out in European policies and 

contain few references to the purpose of biodiversity protection.30  

Various European policy documents contain references to anthropocentric 

concepts, for example the title of the EC Biodiversity Communication: Halting the loss of 

biodiversity by 2010 – and beyond: sustaining ecosystem services for human well-being. 

However, the same Communication also states an intrinsic value of biological diversity.31 

 This loss of biodiversity, at the levels of ecosystems, species and genes, is of concern 
not just because of the important intrinsic value of nature, but also because it 
results in a decline in "ecosystem services" which natural systems provide. 

 

While there are some European policy documents that also refer to an intrinsic 

value of nature, they most frequently stress the importance of biodiversity for humans; 

                                                        
24  See also Krämer (2007), p 196. 
25  Council Decision 93/626/EEC. 
26  Council Decision 96/191/EC. 
27  Council Decision 94/69/EC. 
28  Council Decision 82/461/EEC. 
29  See chapter 2. 
30  See for example the preambles of the IPCC Directive and the Habitats Directive. 
31  European Biodiversity Strategy. p 3. 
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the European Commission stated in 2007: "Conservation of biodiversity is our life 

insurance for the future".32 

III) Conservation goals in the European law 

1) The primary law 

While the protection of environment is dealt with in both treaties (compare for 

example article 6 of the Treaty Establishing the European Community), the most 

important provisions on European environmental policy are outlined in Title XIX 

(articles 174-176) of the Treaty Establishing the European Community. Article 174 (1) 

of this Treaty states four objectives of environmental protection in Europe: 

Community policy on the environment shall contribute to pursuit of the following 
objectives:  
—  preserving, protecting and improving the quality of the environment,  
—  protecting human health, 
—  prudent and rational utilisation of natural resources, 
—  promoting measures at international level to deal with regional or 
worldwide environmental problems. 

 

Of interest to biodiversity protection is the first of these objectives which aims at 

"preserving, protecting and improving the quality of the environment". It not only 

implies the protection against threats to the environment, but also includes the removal 

of already existing environmental damage. The third objective, which lays down the 

principle of sustainability for the use of natural resources, includes the use of "natural 

resources", which is understood to include for example air, water, soil, and also the use 

of living resources such as flora, fauna and ecosystems.33 

2) The protection of biological diversity 

The European Communities are party to the Convention on Biological Diversity 

and thereby committed to the protection of biological diversity. The European 

Commission states in its 2007 Environmental Policy Review: 

The loss of biodiversity is a global threat that is just as serious as climate change 
and needs to be tackled with the same urgency. In one crucial way it is more 

                                                        
32  2007 Environmental Policy Review, p 9. 
33  Cf Jans (2008), pp 30 f. 
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worrying since there is no way to reverse extinction. Conservation of biodiversity is 
our life insurance for the future.34 

 

The importance of the protection of biodiversity is also being reflected by 

European secondary legislation. For example, the main aim of the Habitats Directive is 

"to promote the maintenance of biodiversity"35 and article 2 of the Directive states: 

The aim of this Directive shall be to contribute towards ensuring bio-diversity 
through the conservation of natural habitats and of wild fauna and flora in the 
European territory of the Member States to which the Treaty applies.  

 

According to the preamble of the Habitats Directive, the "conservation of natural 

habitats and of wild fauna and flora" is part of the "preservation, protection and 

improvement of the quality of the environment". Because the European Community 

takes its legitimation for legislation on the protection of biological diversity 

predominantly from Title XIX (articles 174-176) of the Treaty Establishing the European 

Community, which aims at the protection of the "environment", directives usually refer 

to this very general term. However, the protection of "biodiversity" is a focus of the Sixth 

Environmental Action Programme which aims at: 

protecting, conserving, restoring and developing the functioning of natural systems, 
natural habitats, wild flora and fauna with the aim of halting desertification and 
the loss of biodiversity, including diversity of genetic resources, both in the 
European Union and on a global scale; 

 

There are a range of policy documents that are designed to contribute to the 

implementation of the Action Programme and that reaffirm its aim to halt the loss of 

biodiversity by 2010.36 

a) The protection of species diversity 

Some of the most significant European environmental law is meant to protect 

species, and the conservation of birds has been a particularly central aspect of it. 

Because birds are generally very mobile species and there are many migratory birds 

that need suitable habitat in various places in Europe, it has been particularly important 

                                                        
34  2007 Environmental Policy Review, p 9. 
35  Preamble of the Habitats Directive. 
36  See for example Council Conclusions on a mid-term assessment of implementing the EU Biodiversity 
Action Plan and Towards an EU Strategy on Invasive Alien Species. 
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to pursue an international approach to their protection. They are also considered to be a 

so-called keystone species, which means that they are thought to be of particular 

importance for many ecosystems; birds abundance may also help determine the 

conservation status of habitats, particularly wetlands. The so-called Birds Directive from 

1979 was the first European directive to introduce the idea of their protection; its focus 

on species protection is stated in article 2 of the Directive: 

Member States shall take the requisite measures to maintain the population of the 
species referred to in Article 1 at a level which corresponds in particular to 
ecological, scientific and cultural requirements, while taking account of economic 
and recreational requirements, or to adapt the population of these species to that 
level. 

 

However, the Birds Directive is limited to the protection of "naturally occurring 

birds" (article 1 of the Directive). The other main directive for species protection in the 

European Union is the so-called Habitats Directive from 1992 on "the conservation of 

natural habitats and of wild fauna and flora". While its main aim is the conservation of 

all biodiversity, article 2 (2) of the Directive also stresses the importance of species 

protection: 

Measures taken pursuant to this Directive shall be designed to maintain or restore, 
at favourable conservation status, natural habitats and species of wild fauna and 
flora of Community interest. 

 

The European environmental policy also aims for the protection of species. For 

example, article 6 of the Sixth Environmental Action Programme states the protection of 

species as one of the objectives of biodiversity protection and the policies that 

implement this programme generally reinstate this objective. 

b) The protection of genetic diversity and ecosystem protection 

Genetic diversity and ecosystems are protected as components of biological 

diversity, yet references to these concepts in the European law are rare. While the 

protection of genetic diversity is not particularly mentioned in any of the key directives 

on biodiversity protection, the protection of ecosystems is one of the main purposes of 

the Water Framework Directive, which aims to establish "a framework for the 
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protection of inland surface waters, transitional waters, coastal waters and 

groundwater"37 that: 

(a) prevents further deterioration and protects and enhances the status of aquatic 
ecosystems and, with regard to their water needs, terrestrial ecosystems and 
wetlands directly depending on the aquatic ecosystems.38 

 

The Birds Directive does not refer to the term "ecosystem" at all, but it states as 

one of its reasons for protection of wild birds threat to "biological balances" (preamble 

of the Directive) and thereby shows that it appreciates the complexity and importance of 

species interactions. The Habitats Directive uses the term "ecosystem" just once, as one 

of the criteria for the assessment of Community importance of an area, which will also 

take into account "whether it belongs to a continuous ecosystem situated on both sides 

of one or more internal Community frontiers" (Annex III, Stage 2 (2) (b) of the Habitats 

Directive). 

Despite ecosystems thereby not being a main focus of the European legislation on 

the protection of biological diversity, the European Community is committed to their 

protection as one of the key components of biological diversity and also by international 

law, predominantly the Convention on Biological Diversity.39 

The protection of ecosystems is also a focus of European policy documents, and 

the protection of "ecosystem services"40 is deemed to be an essential part of biodiversity 

protection on the European level, particularly in times of climate change.41 As shown 

above, the aims set out in article 2 (2) of the Sixth Environmental Action Programme also 

include the protection of genetic diversity as part of biological diversity. 

                                                        
37  Article 2 of the Water Framework Directive. 
38  Article 2 (a) of the Water Framework Directive. 
39  See above. 
40  See EC Biodiversity Communication, p 3: "These services include production of food, fuel, fibre and 
medicines, regulation of water, air and climate, maintenance of soil fertility, cycling of nutrients".  
41 Adapting to climate change: towards a European framework for action, p 10: "Ecosystem services such 
as carbon sequestration, flood protection and protection against soil erosion are directly linked to climate 
change and healthy ecosystems are an essential defence against some its most extreme impacts. A 
comprehensive and integrated approach towards the maintenance and enhancement of ecosystems and the 
goods and services they provide is needed". 
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IV) Conclusion 

Compared to international and domestic law,42 the law of the European Union on 

biodiversity protection contains few references to specific goals; most legislation rather 

refers to the aim of environmental protection as set out in Title XIX (articles 174-176) of 

the Treaty Establishing the European Community. However, the Sixth Environmental 

Action Programme, which has been adopted in the form of a legally binding decision, 

and other non-legal but official publications, predominantly by the European 

Commission, state values, priorities and objectives of European environmental policies. 

Many of these documents all stress the importance of biodiversity, particularly 

ecosystem services, for humans and thereby appear to have a comparatively open, 

perhaps pragmatic approach to biodiversity protection – particularly in contrast to the 

somewhat sentimental values that have been associated with conservation in New 

Zealand.43 

B) Conservation Strategies 

While the first part of this chapter summarized and analysed the conservation 

objectives that are set out in European legislation and policies, the purpose of this 

section is to identify the strategies that the law and polices set out in order to achieve 

these objectives and goals. 

I) Protection against hunting and harvesting 

Next to habitat protection, the Birds Directive also employs other protection 

strategies. For example, article 5 of the Birds Directive requires the Member States to 

establish a general system of protection for the birds protected by article 1 of the 

Directive, and to prohibit activities such as disturbances, taking of eggs, hunting or 

killing. Articles 6, 7 and 8 of the Birds Directive further require the Member States to 

regulate or prohibit other potentially harmful activities such as sale or hunting of certain 

species. Articles 12 to 16 of the Habitats Directive provide for the protection of certain 

animal and plant species that are listed in the Annexes to the Directive. However, these 

protection strategies are of less interest to this thesis because hunting and harvesting 

                                                        
42  See chapters 2, 4, 5. 
43  See above p 19. 
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can hardly be considered a threat to species in Europe when compared to the impacts 

climate change and habitat destruction have on biodiversity in this area.44 

II) Protected areas 

The protection of habitats is a core strategy for the protection of biodiversity 

within the European Union. The two most important directives for biodiversity 

protection in Europe, that is the Habitats Directive and the Birds Directive establish 

together a system of protected areas that is referred to as the Natura 2000 network 

(article 3 (1) of the Habitats Directive).  

The protection of birds' habitats has been a priority focus of European 

conservation strategies. The main instrument of the so-called Birds Directive from 1979 

is the protection of habitat of vulnerable or endangered bird species (see article 4 of the 

Directive). Since 2006, Member States have proposed an area larger in size than Ireland 

for protection under the Birds Directive.45 The key tool of the Habitats Directive is 

special areas of conservation.46 Annex I of the Directive lists habitat types that should be 

protected and Annex II lists animal or plant species that require the designation of 

special areas for conservation. Member states are required by article 4 of the Habitats 

Directive to propose a list of areas that they mean to protect; if a member state fails to 

mention a site "hosting a priority natural habitat" the Commission and the Council have 

in some cases authority to protect the site (article 5 of the Habitats Directive). According 

to the European Commission, Member States have proposed an area larger than 

Portugal for Protection under the Habitats Directive since 2006.47 

According to article 6, Member States have to establish "necessary conservation 

measures" to avoid deterioration of the areas and disturbances of the species that live in 

the habitats. However, many areas that are protected under the Habitats Directive do 

not have high protection standards, as article 6 of the Directive does not impose very 

strict restriction and even allows for plans or projects that adversely affect the integrity 

of the site to be carried out for "imperative reasons of overriding public interest, 

                                                        
44  See chapter 7. 
45  A mid-term assessment of implementing the EC biodiversity action plan, p 3. 
46 Article 1 (1) of the Habitats Directive. 
47  A mid-term assessment of implementing the EC biodiversity action plan, p 3. 
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including those of a social and economic nature" (article 6 (4) of the Habitats 

Directive).48 

A White Paper by the European Commission from 2009 makes suggestions to 

adapt the management of the Natura 2000 network to climate change.49 The European 

Commission therein particularly urges the Member States to ensure connectivity 

between natural areas in order to allow for species migration. 

III) Integrated approaches to biodiversity protection 

While habitat protection is an important conservation tool for species in Europe, 

it only applies to a limited area of the land. What is therefore needed is a wider 

protection strategy that applies to all biological systems. 

A first step towards an integrated approach might be the provision in article 10 

(1) of the Habitats Directive which states that: 

Member States shall endeavour, where they consider it necessary, in their land-use 
planning and development policies and, in particular, with a view to improving the 
ecological coherence of the Natura 2000 network, to encourage the management of 
features of the landscape which are of major importance for wild fauna and flora.  
 

Article 10 (2) of the Habitats Directive further specifies which features of 

landscape are included by this provision: 

Such features are those which, by virtue of their linear and continuous structure 
(such as rivers with their banks or the traditional systems for marking field 
boundaries) or their function as stepping stones (such as ponds or small woods), 
are essential for the migration, dispersal and genetic exchange of wild species.50 

 

Article 10 of the Habitats Directive is an example of a protection strategy that 

provides for the protection of biological diversity everywhere and is not limited to 

certain species or areas. However, this provision is again rather open and does only 

provide for protection where the Member States "consider it necessary".51 Despite the 

                                                        
48  About the question of what is allowed in a designated habitats see also Krämer (2007), pp 205 f. 
49 Adapting to climate change: towards a European framework for action, p 11. 
50  Article 10 (2) Habitats Directive. 
51  Cf the previous analysis of integrated conservation strategies in the international law (chapter 2) for 
similar shortcomings of provisions of international law. 
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often highlighted value of the Birds and the Habitats Directive for biological diversity in 

Europe, there is unfortunately no comprehensive legislation on biodiversity in Europe.52 

However, an approach that is much emphasized in European policies is the 

integration53 of environmental considerations into other policy areas such as agriculture 

or planning (see article 6 of the Treaty Establishing the European Community).54 There 

are some legal provisions and policies that follow this integrated approach and may 

thereby limit negative impacts on biological diversity by provisions that are not part of 

the law that has been designed to protect biological diversity; a standard example of this 

approach are the two Environmental impact assessment directives that require an 

environmental impact assessment for certain projects, plans and programmes.55 

There have furthermore been attempts to integrate biodiversity needs into other 

policies, particularly the agricultural policy.56 Because a large part of the European 

territory has been used for agriculture for a long time, it has strongly affected 

biodiversity in this area. While some of Europe's agriculture is thought to be beneficial 

for biological diversity, the present intensified and specialised agriculture is often 

extremely harmful to the environment.57 The Common Agricultural Policy of the 

European Communities has strongly contributed to this development that made 

agriculture much more harmful and less sustainable. However, since 1992 there have 

been some attempts to reverse this trend and the European Community has set up 

programmes to support biodiversity in agricultural areas with so-called agri–

environment measures, organic farming and farming in Less Favoured Areas.58 

There is also a new Rural Development Regulation that provides for the European 

Agricultural Fund for Rural Development to "contribute to the promotion of sustainable 

rural development throughout the Community" (article 3) and, according to its 

preamble, shall support methods of land use "compatible with the need to preserve the 

                                                        
52  Krämer (2007), p 458. 
53  This form of integration differs from the form of "integrated" approaches analysed in the other 
chapters (see 24). It has been included because there are no other strategies under the European law that 
apply to all biological diversity and that are not limited to protected areas. 
54  See above p 49. 
55  Environmental Impact Assessment Directives (2001/42/EC) and (85/337/EEC). 
56  EC Biodiversity Communication, p 6. 
57  Rat von Sachverständigen für Umweltfragen (2008), p 748. 
58  EC Biodiversity Communication, p 8. 
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natural environment and landscape and protect and improve natural resources". The 

preamble also states that: 

Key issues to be addressed include biodiversity, Natura 2000 site management, the 
protection of water and soil, climate change mitigation including the reduction of 
greenhouse gas emissions, the reduction of ammonia emissions and the sustainable 
use of pesticides. 

 

However, this sort of funding is limited and the European Commission 

accordingly states that "the realisation of the full benefit of these measures will depend 

on implementation by Member States and on the available budget".59 

IV) Active management strategies 

Some European legislation implies active management strategies, for example 

article 3 (2) of the Birds Directive provides inter alia for the management and re-

establishment of habitats and biotopes. However, active management strategies are not 

an important aspect of the European law of biodiversity protection. 

One active management strategy that is currently being discussed is the more 

intense management of alien species. While introduced species had so far not been 

considered a major problem to native European species, invasive alien species were 

identified in the Sixth Environmental Action Programme as a priority for action.60 

According to the EC Biodiversity Communication, there has been some funding for 

localised eradication programmes via LIFE funding.61 The Community plans to develop a 

"comprehensive strategy to address this issue".62 

V) Conclusion 

The key directives for conservation strategies in Europe are again the two so-

called Nature Directives, that means the Habitats Directive and the Birds Directive. The 

legal key mechanisms of these directives are a list of protected species that the Member 

States must attempt to conserve and a network of special protected areas. However, the 

two directives do not sufficiently protect biological diversity in Europe because the 

                                                        
59  EC Biodiversity Communication, p 8. 
60  EC Biodiversity Communication, p 8. 
61  LIFE is a fund that was created in 1992 in order to support environmental activities in Member States 
and beyond. See Krämer (2007), p 166. 
62  EC Biodiversity Communication, p 8. 



64  

areas protected in the Natura 2000 network often quite small and do not necessarily 

have high protection standards.63 There is no comprehensive legislation on biodiversity 

in Europe.64 

C) Summary 

A section on European law has been included in this thesis because a majority of 

decisions in German environmental law are in fact influenced by the law of the European 

Communities. The legislative power of the European Communities is limited to those 

areas that are provided for in the foundational treaties. Article 175 of the Treaty 

Establishing the European Community is the legal basis for legislation made in order to 

achieve the objectives referred to in article 174, which also includes the protection of 

biological diversity. Like international law, European law is usually implemented by the 

states; however, there are much stronger mechanisms to enforce the implementation of 

European legislation. 

The European law contains comparatively few provisions that state the 

underlying values or goals of biodiversity protection. However, it can be understood that 

the protection of those elements of biological diversity that are an important resource 

for humans is the core objectives of the European legislation on biodiversity protection. 

The most important legislative instruments on biodiversity protection in Europe 

are the two so-called Nature Directives, the Habitats and the Birds Directive. They 

together establish a habitat network for Europe, the Natura 2000 network (see article 3 

(1) of the Habitats Directive). The Natura 2000 network is the most important strategy 

for the protection of biological diversity in Europe. As there is no comprehensive 

European legislation on biodiversity protection, 65  conservation strategies in the 

European law are somewhat limited. While some species receive protection against 

certain harmful activities and some areas may be protected as part of the Natura 2000 

network, these instruments do not provide for effective protection of all elements of 

biological diversity in Europe because the protection standards are too low and the 

areas often very small. However, there have been some recent attempts integrate 

                                                        
63  Ibisch (2008), p 15. 
64  Krämer (2007), p 458. 
65  Krämer (2007), p 458. 
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biodiversity goals more into other European policies such as the agricultural policy – 

which is of major relevance to biological diversity in Europe. 
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CHAPTER 4: THE GERMAN LAW OF BIODIVERSITY PROTECTION 

A) Objectives of Biodiversity Protection in Germany 

The protection of biological diversity or any part of the environment in climate 

change requires a determination of what should be protected. It has been shown that 

this question is difficult to address because one is not simply aiming for the protection of 

clearly defined objects, but of living ecological systems that have evolved over time and 

are open to changes. In order to address the question of what should be protected in 

climate change, this section examines the objectives of biodiversity protection in 

Germany. 

I) Introduction 

1) Germany's constitutional system and legislative power 

Germany is federal republic, which means it has federal states with many 

competences, including legislative power. The legislative competences are set out in the 

German constitution, the Grundgesetz (Basic Law1). According to article 70 (1) of the 

Grundgesetz, the Länder, that means the federal states, have the legislative power unless 

the Grundgesetz provides otherwise. While there is no general provision that transfers 

the legislative power for the area of environmental law, articles 72 ff. of the Grundgesetz 

refer the competence for many important areas of environmental law to the Federation. 

Because of this way to allocate the legislative power in the area of environmental law, 

there are national as well as federal acts concerning environmental law. However, most 

of the environmental legislation is now national. 

When the Grundgesetz was amended in 2006,2 there was a strong movement to 

refer the legal competence for all legislation concerning predominantly the environment 

to the Federation. One of the reasons behind this initiative had been a push for an 

"Environmental Code" (Umweltgesetzbuch).3 The German environmental law has so far 

not been codified in one single environmental Act or code, but is spread across a number 

of legislative pieces.4 Because these have been made at different times and are 

                                                        
1 See below Appendix II, p 172 for details and translation. 
2  The constitutional amendment 2006 is known as "Föderalismusreform I". See also Kloepfer (2008), 
p 21. 
3  Kloepfer (2008), p 21. 
4 Compare Breuer (1992), pp 77 f.  
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sometimes rather inconsistent, there are many commentators who expect that an 

"Environmental Code" would simplify the application and implementation of the law.5 

However, the constitutional amendment 2006 did not result in a simple provision 

transferring the power to the federal level, but in a rather complicated mix of 

competences (see below). Because the Federation has nevertheless legislative power in 

most areas of environmental law, it would still be possible to codify a federal 

environmental code but a recent attempt has not been successful.6 

The distribution of power between the Federation and the Länder has always 

been quite complicated. Although the constitutional amendment 2006 was intended to 

simplify the constitutional provisions about the competences in the area of 

environmental law, they have been criticized for making them rather more complicated. 

The following section summarises the legislation for the area of biodiversity protection. 

According to article 70 of the Grundgesetz, the Länder generally have the right to 

legislate. The "exclusive" legislative power for some areas of environmental law is 

transferred to the Federation by provisions in article 73 of the Grundgesetz, but none of 

them is particularly important for this research. More important for biodiversity 

protection is article 74 of the Grundgesetz which gives "concurrent legislative power" to 

the Federation. The general meaning and extent of "concurrent legislative power" is 

defined in article 72 (1) of the Grundgesetz: 

On matters within the concurrent legislative power, the Länder shall have power to 
legislate so long as and to the extent that the Federation has not exercised its 
legislative power by enacting a law.7 

 

Because of the huge amount of national legislation, one can usually safely assume 

that there is some kind of legislation in all the areas of concurring legislative power as 

listed in article 74 (1) of the Grundgesetz. However, the situation is frequently slightly 

more complex. There are for example instances when it is not quite clear if a matter 

listed in article 74 (1) of the Grundgesetz has been sufficiently regulated to prevent the 

                                                        
5  Kloepfer (2008), p 22. 
6  The German Minister for the Environment, Nature Conservation and Nuclear Safety announced the 
failure of the "Umweltgesetzbuch" on 1 February 2009. See Pressemitteilung: Umweltgesetzbuch ist am 
Widerstand Bayerns und der Union gescheitert. Federal Ministry for the Environment, Nature Conservation and 
Nuclear Safety <www.bmu.de> last accessed 3 September 2009. 
7  Cited from the translation by Tomuschat as in Appendix II, p 172. 
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Länder from legislating in the same area and this has frequently led to conflicts and 

confusion.  

Article 74 (1) of the Grundgesetz lists a range of matters that are to be part of the 

concurrent legislative power of the Federation; the provisions that are of interest for 

biodiversity protection are: 

24.  waste disposal, air pollution control, and noise abatement (except for the 
 protection from noise associated with human activity); 
28. hunting;  
29. protection of nature and landscape management ; 
30.  land distribution; 
31.  regional planning;  
32.  management of water resources ;8 

 

While article 72 (1) of the Grundgesetz states that the Länder shall only have 

power to legislate as long as the Federation has not exercised its power (see above), 

there are some instances in which the Länder may still enact laws – notwithstanding 

federal laws on the same matter. These exceptions are listed in article 72 (3) (1)9 of the 

Grundgesetz and mostly concern matters associated with biodiversity protection. 

If the Federation has made use of its power to legislate, the Länder may enact laws 
at variance with this legislation with respect to: 
1.  hunting (except for the law on hunting licenses); 
2.  protection of nature and landscape management (except for the general 
 principles governing the protection of nature, the law on protection of 
plant and  animal species or the law on protection of marine life); 
3.  land distribution; 
4.  regional planning; 
5.  management of water resources (except for regulations related to 
materials or facilities); 
6.  ....10 

 

These provisions effectively allow the Länder to deviate from federal legislation 

on biodiversity protection. Article 72 (1) (3) of the Grundgesetz provides for cases in 

which federal law and law of the Länder contradict each other: it states that "the latest 

law enacted shall take precedence". Article 72 of the Grundgesetz is completed by 

provisions in the articles 124 ff. of the Grundgesetz. Article 125b (1) of the Grundgesetz 

                                                        
8  Cited from the translation by Tomuschat as in Appendix II, p 172. 
9  In German legal citation, it is standard to refer to a specific sentence of a paragraph. For example, 
"Artikel 72 Abs. 3 S. 1 Nr. 2" refers to "article 72 para 3 sentence 1 Nr. 2". 
10  Cited from the translation by Tomuschat as in Appendix II, p 172. 
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limits the deviation power for the Länder until January 2010. This deviation power has 

recently been a major concern for nature conservationists in Germany as many 

suspected the federal states to be generally less committed to a high level of biodiversity 

protection and some Länder have already announced plans to deviate from the federal 

law.11 

2) European influence 

European law is of major importance for German environmental law. It is 

estimated that about 70 per cent of the decisions in environmental law in Germany are 

determined by the law of the European Communities.12 The influence of European 

environmental law is generally thought to have enhanced environmental standards in 

the member states and to have become a driver for modernization in German 

environmental law.13 Even though the European Union is frequently criticized for its 

shortcomings, particularly rather removed links in democratic legitimisation, it has 

arguably been of some benefit for environmental protection in Europe and some think 

that the decision making processes in the European Union have sometimes allowed to 

transcend national interests with surprising consensus about environmental issues.14 

3) The most significant provisions on biodiversity protection in Germany 

German Environmental Law is mostly set out in the constitution and statutory 

provisions concerning environmental law.15 Article 20a of the Grundgesetz is the central 

constitutional provision regarding environmental law; it demands the protection of the 

natural foundations of life and animals: 

Article 20 a  
Mindful also of its responsibility toward future generations, the state shall protect 
the natural foundations of life and animals by legislation and, in accordance with 
law and justice, by executive and judicial action, all within the framework of the 
constitutional order.16 

 

                                                        
11 Bundesamt für Naturschutz, Bundesamt für Naturschutz für Novelle des Naturschutzrechtes. 
Bundesamt für Naturschutz <www.bfn.de> last accessed 14 March 2009. 
12  Kloepfer (2008), p 184. 
13  Kloepfer (2008), p 184. 
14 Rolston (2007), p 12. 
15 An overview of the values for biodiversity protection in Germany has been given above p 16. 
16  Cited from the translation by Tomuschat as in Appendix II, p 172. 
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This is a binding constitutional provision that requires German authorities to 

protect the environment. However, the German parliament and other governmental 

institutions have a very broad scope of discretion in determining how to protect and the 

provision can therefore hardly have an enforceable effect in conservation. The same has 

to be said for duties to protect the environment that are being derived from the basic 

rights in article 1 (1) and article 2 (2) (1) of the Grundgesetz. These provisions only 

guarantee such a minimal degree of environmental protection that cannot give 

guidelines for the purpose of this research.17 

The central piece of legislation for biodiversity protection in Germany is the 

Federal Nature Conservation Act (Bundesnaturschutzgesetz), 18  which is being 

complemented by the Federal Ordinance on the Conservation of Species,19 and nature 

protection acts by the Länder.20 The Federal Nature Conservation Act has a mix of 

instruments that are designed to protect nature in Germany. They include provisions 

that protect nature throughout Germany (part 3, §§ 18 – 21a),21 provisions about 

protected areas and natural monuments (part 4, §§ 22 – 38) and a part on species 

protection (part 5, §§ 39 – 55).22  

Other German acts that are of importance for the protection of biological 

diversity are predominantly those that aim for the protection of water, air and soil: the 

Federal Water Act, the Federal Immission Control Act and the Federal Soil Protection 

Act. Another Act that is of relevance for this work is the Environmental Impact 

                                                        
17  Another interesting document for German environmental law the Unification Treaty. While there has 
not yet been a statutory provision that codified the most important principles of German environmental law, 
they have been systematically codified once, in article 34 (1) Unification Treaty which states that "it shall be the 
task of the legislators to protect the natural basis of man's existence, with due regard for prevention, the 
polluter-pays principle, and cooperation, and to promote uniform ecological conditions of a high standard [...]". 
18  While the literal translation of "Bundesnaturschutzgesetz" is "Federal Nature Protection Act", it is 
usually translated as "Federal Nature Conservation Act". Cf the translation available at the Federal Ministry of 
the Environment, Nature Conservation and Nuclear Safety, see Appendix II, p 172. 
19  The legal authorization for the Ordinance is § 52 (1) of the Federal Nature Conservation Act. 
20  The Länder legislation on the protection of biological diversity cannot be examined in this research. It 
is available at: Textsammlung Naturschutzrecht Bundesamt für Naturschutz <www.bfn.de> last accessed 3 
September 2009. 
21  The quotation of the German legislation differs slightly from the New Zealand conventions. In German 
legal literature, the paragraph-symbol (§ or §§ for plural) is used to refer to a provision that would be named a 
"section" in English.  
22  A new Federal Nature Conservation Act has been adopted on 29 July 2009 and will enter into force on 
1 March 2010 (Federal Law Gazette I, p 2542). This work only deals with the Act that is currently in effect. 
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Assessment Act which implements the two European directives that require an 

environmental impact assessment for certain projects, plans and programmes.23 

4) Relevant policy documents 

The most important policy documents for this research are the National Strategy 

on Biological Diversity from 2007 and the German Strategy for Adaptation to Climate 

Change from 2008 that were both adopted by the Federal Cabinet and therefore commit 

all policy sectors. Another policy that is of interest for this research is the Agro-

biodiversity Strategy which aims for the protection of agricultural biodiversity and 

includes a section that deals with climate change and suggests actions for the protection 

of agricultural diversity in climate change.24 Since some of the policies are based on 

corresponding European strategies, these should be taken into consideration when 

reading the German part.25 

The German Strategy for Adaptation to Climate Change is designed to "create a 

framework for adaptation to the consequences of climate change"26 and to be followed 

by an "Adaptation Action Plan" in March 2011 that will include the actions and measures 

needed for successful adaptation.27 The German Strategy for Adaptation to Climate 

Change includes a section that deals with biological diversity and climate change. The 

German strategies on adaptation to climate change have been influenced by a 

Competence Centre on Climate Impacts and Adaptation (KomPass) that has been set up 

to support and guide adaptation processes.28 

II) The rationale for biodiversity protection in the German law 

While there is an ongoing discussion about the rationale for environmental 

protection in Germany, most environmental statutes now state legal goals and 

purposes.29 While older statutes mostly expressed anthropocentric approaches to 

                                                        
23  2001/42/EC and 85/337/EEC see Appendix II p 170. 
24  Agro-biodiversity Strategy, p 34. 
25  For example, the National Strategy on Biological Diversity is partly based on the European Biodiversity 
Strategy (cf p 62 National Strategy on Biological Diversity). Because of these similarities, the German strategies 
will be given comparatively little attention. 
26  German Strategy for Adaptation to Climate Change, p 4. 
27  German Strategy for Adaptation to Climate Change, p 54. 
28  Bundesministerium für Umwelt, Naturschutz und Reaktorsicherheit (2009), p 4. 
29 Kloepfer (2004), p 20. 
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environmental protection, more recent provisions such as § 1a of the Federal Water Act 

appear to reflect approaches that are somewhat more open to eco-centric ethics.30 § 1 of 

the Federal Nature Conservation Act is the central provision concerning the values of 

biodiversity protection in Germany: 

By virtue of their intrinsic value and as a basis for mankind’s existence, and also as 
a responsibility to future generations, nature and landscapes both in populated and 
non-populated areas shall be conserved, preserved, developed and, where 
necessary, recreated, so as to permanently safeguard 
1.  the efficiency and function of the balance of nature 
2.  the regenerative power and sustainable usability of nature’s resources 
3.  fauna and flora including their habitats 
4.  the diversity, uniqueness and beauty of nature and landscapes, as well as 
their recreational value”.31 

 

This definition, which was inserted in 2002, is a central provision for nature 

protection and gives a thorough description of the aims of nature conservation in 

Germany.32 It was the first provision in German law to embrace an intrinsic value of 

nature;33 however, it also aims for the protection of nature and landscape "as a human 

life support". Other provisions in the law of biodiversity protection in Germany mostly 

aim for the protection of nature or biodiversity for humans, an example being article 20a 

of the Grundgesetz that demands protection of the "natural foundations of life" also out 

of responsibility for future generations. Because the meaning of the term "also" in the 

latter provision is not quite clear, it has been described to be a somewhat concealed 

statement for anthropocentrism.34 An example of a provision that states a rather clear 

                                                        
30 Kloepfer (2004), p 20. 
31  Translation as in National Strategy on Biological Diversity, p 9. Another translation (available at the 
Federal Ministry of the Environment, Nature Conservation and Nuclear Safety, see Appendix II, p 172) 
translates the same provision thus: 

 Aims of Nature Conservation and Landscape Management 

 In view of their own value and as a human life support, considering also our responsibility towards future 
 generations, nature and landscape both inside and outside the areas of human settlement, shall be conserved, 
 managed, developed and, where necessary, restored, in order to safeguard on a lasting basis  

 1.  the functioning of the ecosystem and its services, 

 2.  the regenerative capacity of the natural resources and their sustained availability for human use, 

 3.  fauna and flora, including their natural habitats and sites, 

 4.  the diversity, characteristic features and beauty of nature and landscapes, as  well as their intrinsic 
 value for human recreation. 
32  See Kloepfer (2008), p 299. 
33  Bönsel (2004), p 713. 
34  Meßerschmidt (1991 ff.), article 20a para 33 (October 2001). 
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anthropocentric approach is § 2 (1) (a) of the Federal Soil Protection Act. Generally 

speaking, and particularly with regard to the constitution, German environmental law 

places some importance on the protection of those elements of biological diversity that 

are "natural foundations of life" for humans. 

III) Conservation goals in the German law 

In order to analyse strategies that could protect biodiversity in times of climate 

change, it is essential to have an understanding what exactly we want to protect. It has 

been shown that there is a diverse assemblage of values and objectives in the law of 

biodiversity protection in Germany.  

1) Introduction 

As the name of the most important statute in German conservation, the Federal 

Nature Conservation Act, suggests, the focus of conservation law in Germany generally is 

the protection of nature ("Natur").35 The Federal Nature Conservation Act defines 

"nature protection" in a very wide sense that goes beyond the protection of biodiversity. 

The definition of the objectives in § 1 of the Federal Nature Conservation Act now 

includes the capacities and functioning of ecosystems, the usability of natural resources, 

and the diversity, uniqueness and beauty of landscape. The provision includes "nature 

and landscape both inside and outside the areas of human settlement",36 thereby 

including the whole geographical area of Germany.  

2) The protection of biological diversity 

§ 1 of the Federal Nature Conservation Act gives a rather comprehensive list of 

the aims of nature conservation, but it does not refer to the term "biological diversity". 

However, according to § 2 of the Act – which lists the principles of nature conservation 

and landscape management – the protection of biological diversity shall be one of the 

principles in the implementation of the Act: 

To safeguard the functioning of the ecosystem and its services, the biological 
diversity shall be preserved and developed. Biological diversity includes the 

                                                        
35  However, the Federal Nature Conservation Act does not particularly focus on the "natural" state of 
biological systems (below pp 77 f). 
36  Quoted from the translation available at the Federal Ministry of the Environment, Nature 
Conservation and Nuclear Safety, see Appendix II, p 172. 
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diversity of habitats and biocoenoses, the diversity of species and genetic diversity 
at the species-scale.37 

 

While the focus of the German law that is associated with biodiversity protection 

usually is the protection of "nature" rather than "biological diversity", the concepts are 

very similar and the German law also places importance on the protection of biological 

diversity, for example in § 2 (1) (Nr. 1) of the Environmental Impact Assessment Act 

which describes the relevant criteria for environmental impact assessments. 

a) The protection of species diversity 

The protection of "fauna and flora, including their natural habitats and sites" is 

one of the aims of nature conservation in Germany (Federal Nature Conservation Act, § 1 

(Nr. 3)). According to § 2 (1) (Nr. 9) (1) of the Federal Nature Conservation Act, the 

protection of wild species is also one of the principles of the Act: 

Wild species of fauna and flora, including their biocoenoses, as an integral part of 
the ecosystem, shall be preserved in their natural and historically evolved 
diversity.38 

 

In addition, the fifth part39 of the Act deals with the protection and management 

of Wild Flora and Fauna Species. § 2 (1) (Nr. 1) of the Environmental Impact Assessment 

Act also includes flora and fauna in its list of conservation objects. 

The protection of indigenous species has not been a main focus of biodiversity 

protection in Germany.40 However, there are some provisions that aim for the protection 

of native species, according to § 3 (2) of the Federal Nature Conservation Act it is for 

example the aim of the "network of interlinked biotopes" to "safeguard on a lasting basis 

native fauna and flora species".41 

                                                        
37  Federal Nature Conservation Act, § 2 (1) (Nr. 8). Quoted from the translation available at the Federal 
Ministry of the Environment, Nature Conservation and Nuclear Safety, see Appendix II, p 172. 
38  Quoted from the translation available at the Federal Ministry of the Environment, Nature 
Conservation and Nuclear Safety, see Appendix II, p 172. 
39  The parts are referred to as "sections" in the translation in above footnote 18. 
40  See for example Federal Nature Conservation Act, § 2 (1) Nr. 9: "Wild species of fauna and flora, 
including their biocoenoses, as an integral part of the ecosystem, shall be preserved in their natural and 
historically evolved diversity. Their biotopes as well as their other life supports and living conditions shall be 
conserved and protected, managed, developed or restored". Quoted from the translation available at the 
Federal Ministry of the Environment, Nature Conservation and Nuclear Safety, see Appendix II, p 172. 
41  Quoted from the translation available at the Federal Ministry of the Environment, Nature 
Conservation and Nuclear Safety, see Appendix II, p 172. 
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b) Protection of genetic diversity 

The protection of genetic diversity within species is addressed as part of 

biological diversity (see § 2 (1) (Nr. 8) of the Federal Nature Conservation Act). 

However, it is otherwise not specifically protected in the law. A policy that has a focus on 

the protection of genetic diversity is the German Agro-biodiversity Strategy. The Strategy 

particularly places importance on crop genetic diversity in order to allow for climate 

change adaptation.42 The National Strategy on Biological Diversity also places particular 

importance on the protection of genetic diversity in changing conditions: 

Generally speaking, the greater the degree of genetic diversity, the more able a 
species is to adapt to changing environmental conditions. Given the current 
background of climate change, this is crucially important.43 

 

The German Strategy for Adaptation to Climate Change pursues the same aim and 

affirms that the "conservation of sufficiently large populations with corresponding 

genetic diversity is an important precondition for adaptation processes".44 One of the 

aims of the National Strategy on Biological Diversity therefore is to halt the loss of 

genetic diversity by 201045 and it further embraces this component of biological 

diversity as a "vision": 

Our vision for the future: Wild species (animals, plants, fungi, microorganisms) 
occur in Germany in their genetic diversity and their natural distribution. Area-
typical populations are preserved in their genetic diversity.  
The regional-typical genetic diversity of farm animal breeds and cultivated plant 
varieties is conserved, utilised sustainably, preserved as a basis for life and 
breeding, and enriches the landscape and the range of agricultural and 
horticultural products.46 

 

While the protection of genetic diversity has therefore not yet been emphasized 

by the law on biodiversity protection in Germany, its protection is being strongly 

advocated for in all the most relevant policy documents.  

                                                        
42  Agro-biodiversity Strategy, p 34. 
43  National Strategy on Biological Diversity, p 10. 
44  German Strategy for Adaptation to Climate Change, p 26. 
45  National Strategy on Biological Diversity, p 30. 
46  National Strategy on Biological Diversity, pp 29 f. 
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c) Ecosystem protection 

A term that is often referred to in the German law of nature protection is 

"Naturhaushalt". This term can be translated as "ecosystem", even though it may have 

slightly different connotations. § 10 (1) (Nr. 1) defines "Naturhaushalt" thus: 

ecosystem (Naturhaushalt) means 
its elements and components soil, water, air, climate, fauna and flora as well as 
their complex interrelationships and dynamic interactions 

 

§ 1 (Nr. 1) of the Federal Nature Conservation Act aims for the "functioning of the 

ecosystem and its services" and § 2 (1) (Nr. 1) of the Federal Nature Conservation Act, 

which states the implementation principles of the Act, states: 

The ecosystem at its delimited spatial scales shall be secured and protected in such 
a way that the biological functions, material and energy flows of the site in question 
as well as the characteristic features of the landscape are conserved, developed or 
restored. 47 

 

These are only some of the many provisions in the Federal Nature Conservation 

Act that aim for the protection of "Naturhaushalt" and its biological functions – concepts 

that mostly correspond to the protection of "ecosystems" and "ecosystem services". 

Other acts, for example § 2 (2) (Nr. 1) (b) of the Federal Soil Protection Act and § 1a of 

the Federal Water Act also aim for the protection of "Naturhaushalt", its components or 

functions. The protection of ecosystems and ecosystem services therefore is an 

important aim of nature conservation in Germany. 

German policy strategies also generally stress the importance of ecosystems; the 

National Strategy on Biological Diversity for example takes first steps to implement the 

Millennium Ecosystem Assessment48 by prioritising some action areas.49 There are also 

some ecosystems that receive special attention: for example, the German Strategy for 

Adaptation to Climate Change advocates the protection of soil as an "ecosystem that is of 

special importance in connection with possible consequences of climate change and 

relevant adaptation measures".50 

                                                        
47  Quoted from translation in above footnote 18. 
48  See Duraiappah (2005). 
49  National Strategy on Biological Diversity, pp 107 ff. 
50  German Strategy for Adaptation to Climate Change, p 24. 
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3) Other goals in German conservation law 

There are also some other values that are associated with nature protection – but 

do not necessarily imply the protection of biological diversity – that receive some 

protection in the German law. The formal title of the Federal Nature Conservation Act is 

"Act for Nature Conservation and Landscape Management", which suggests a somewhat 

less specific approach to nature protection.51  

Amenity values that are only loosely associated with the protection of biological 

diversity have played an important role in nature protection in Germany and this is 

reflected by the law. For example, § 1 (Nr. 4) of the Federal Nature Conservation Act 

aims for the safeguarding of the "diversity, characteristic features and beauty of nature 

and landscapes"52 and article 28 of the Act provides for the protection of "natural 

monuments" as national heritage or "because of their rarity, their characteristic features 

or their outstanding beauty".53 According to article 26, so-called "landscape protection 

areas" may also be protected for their "characteristic features and beauty of their 

natural scenery or because of the particular historical and cultural significance of the 

area concerned and its landscape".  

These provisions show that the Federal Nature Conservation Act does not only 

place importance on those aspects of the environment that are considered important for 

biological biodiversity but also protects the environment for other, for example aesthetic 

or cultural, reasons. 

IV) Conclusion 

Germany has been shaped by human activities for thousands of years. This means 

that there are many ecological systems in Germany that have adapted to anthropogenic 

influences and need human activities such as agriculture to exist.54 It has been shown 

that this reality is being reflected by conservation values in Germany that do not focus 

on the protection of "undisturbed nature" in the same way as conservation efforts in 

New Zealand. 55  Because there are no unspoiled ecosystems in Germany left, 

                                                        
51  Translation by myself. 
52  Quoted from the translation available at the Federal Ministry of the Environment, Nature 
Conservation and Nuclear Safety, see Appendix II, p 172. 
53  Quoted from the translation available at the Federal Ministry of the Environment, Nature 
Conservation and Nuclear Safety, see Appendix II, p 172. 
54  Rat von Sachverständigen für Umweltfragen (1985); para 8; Plachter (2005), p 14. 
55  See above chapter 1, pp 15 ff. 
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environmental protection now has a very inclusive approach that also protects a 

landscape that has been shaped by anthropogenic influence. It is for example widely 

accepted in Germany that traditional and extensive agricultural land use may actually 

have positive effects on the environment.56 These values are also being reflected by the 

law. The Federal Nature Conservation Act includes several provisions that underline the 

importance of agricultural, forestry and fishery activities for the preservation of the 

"cultural landscape".57 

There have been a range of species migrations in central Europe, especially after 

the last ice age about 10,000 years ago.58 The only German region that has a number of 

endemic species of flora and fauna is the alpine region – most species that occur in 

Germany have their biggest populations elsewhere. 59 While German policies generally 

claim a commitment to the protection of species, this does not have a similar weight as 

in New Zealand, where most species are endemic. The focus of the German law therefore 

rather lies on the protection of ecosystems with high ecological functions. 

B) Strategies for the Protection of Biological Diversity 

In order to implement the goals identified in the first part of this chapter, law and 

policies have to identify or develop conservation strategies that can improve the 

situation of biological diversity with regard to these goals. 

I) Protection of species (species-specific provisions) 

Part 5 of the Federal Nature Conservation Act deals with the protection of species 

("Artenschutz") and regulates for example the disturbing, catching and killing of wild 

animals and the taking of wild plants (see § 41 of the Act). However, most of these 

provisions are mere "framework provisions" and need to be specified by the federal 

states. The Federal Ordinance on the Conservation of Species further implements these 

provisions and particularly identifies two categories of "specially protected" and 

"strictly protected" flora and fauna species. However because the direct exploitation of 

species is not one of the major threats to species in Germany, protection strategies that 

                                                        
56 Rat von Sachverständigen für Umweltfragen (1985), para 8. 
57  The term "Kulturlandschaft" in § 5 (1) of the Federal Nature Protection Act is somewhat difficult to 
translate. It refers to a "cultural landscape" that has been shaped by anthropogenic influences. 
58 Hagget (2002), p 1638, p 1642. 
59 Liebing (2007), p 32. 
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focus on the direct protection of species cannot be expected to play an important part in 

the protection of biological diversity in times of climate change.60 

II) Protected areas and protected objects 

There are two types of area protection in the German environmental law: an area 

can either be protected because it has been declared an area under §§ 22 ff. of the 

Federal Nature Conservation Act or it can be a legally protected biotope, which means 

that an area is protected if it fulfils the criteria laid out by § 30 of the Federal Nature 

Conservation Act ("Legally Protected Biotopes").61 

According to § 22 of the Federal Nature Conservation Act, the Länder can declare 

parts of nature or landscape to be protected as protected areas or protected objects. 

§§ 23-29 of the Federal Nature Conservation Act then list the types of protected areas 

and objects that the Länder may refer to. Examples of protected areas are "nature 

conservation areas" (§ 23, Naturschutzgebiete), "national parks" (§ 24, Nationalparke), 

"biosphere reserves" (§ 25, Biosphärenreservate), "landscape protection areas" (§ 26, 

Landschaftsschutzgebiete) and "nature parks" (§ 27 Naturparke). The various categories 

of protected areas differ in their objectives and the degree of protection. Nature reserves 

(§ 23) for example have a very high degree of protection and activities that could 

disturb, damage or alter the reserve are generally outlawed (§ 23 (2) of the Federal 

Nature Conservation Act). Landscape protection areas (§ 26) on the other hand have a 

rather low degree of protection and only inhibits activities that would alter the character 

of the area (§ 26 (2) of the Federal Nature Conservation Act). Despite the low degree of 

protection in landscape reserves, they are of some significance for conservation in 

Germany because they encompass about a fourth of Germany's total surface area, while 

national parks on the other hand only cover about 2 per cent of this area.62 Protected 

objects are natural monuments (§ 28) and protected components of landscapes (§ 29); 

they are of little significance for this research. There are also protected areas under 

other acts, for example so-called water protection areas (Wasserschutzgebiete) under 

§ 19 (1) of the Federal Water Act. 

                                                        
60  See below p 159. 
61  Legally protected biotopes are examined below with the integrated approaches to biodiversity 
protection.  
62  See Kloepfer (2004), p 308. 
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One objective of the Federal Nature Conservation Act is to "establish a network of 

interlinked biotopes (Biotopverbund) covering at least 10% of the total area of each 

Federal Land" which is designed to "safeguard flora and fauna on a lasting basis" (§ 3 (2) 

of the Act).63 According to § 3 (3) the "network of interlinked biotopes consists of core 

areas (Kernflächen), connecting areas (Verbindungsflächen) and connecting elements 

(Verbindungselemente)".64 The network of interlinked biotopes may include the above-

described protected areas, if they are suitable for reaching the aim set out in § 3 (2).65 

According to the National Strategy on Biological Diversity, designating "protected 

areas of a sufficiently large size and linking them into functionally coherent systems of 

interlinked biotopes is of central importance for the conservation of biological 

diversity".66 While the protection of areas thereby is a central focus of the National 

Strategy on Biological Diversity, which aims to establish a well-functioning management 

system for all large protected areas and Natura 2000 areas by 2020,67 it also stresses the 

importance of areas outside protected areas.68 

III) Integrated approaches 

An example of a provision that protects valuable biodiversity everywhere is § 30 

of the Federal Nature Conservation Act that provides for "Legally Protected Biotopes". 

Biotopes are the "smallest subdivision of a habitat, characterized by a high degree of 

uniformity in its environmental conditions and in its plant and animal life".69 Examples 

of elements that are protected by § 30 are bayous and periodically swept flood plains, 

bogs, fens and mires, open inland dunes, fenwoods, and alpine grasslands. 70 What is 

important to note is that elements that are biotopes in the sense of § 30 (1) of the 
                                                        
63  See also National Strategy on Biological Diversity, p 64. "interlinked biotopes and networks of 
protected areas." Quoted from translation in above footnote 18. Quoted from the translation available at the 
Federal Ministry of the Environment, Nature Conservation and Nuclear Safety, see Appendix II, p 172. 
64  Quoted from the translation available at the Federal Ministry of the Environment, Nature 
Conservation and Nuclear Safety, see Appendix II, p 172. 
65  § 3 (3) of the Federal Nature Conservation Act, quoted from the translation available at the Federal 
Ministry of the Environment, Nature Conservation and Nuclear Safety, see Appendix II, p 172. 
66  National Strategy on Biological Diversity, p 62. 
67  National Strategy on Biological Diversity, p 28. 
68  See for example National Strategy on Biological Diversity, p 32. 
69  Definition from Oxford English Dictionary <www.oed.com> last accessed 9 September 2009. The term 
"Biotop" is quite common in Germany. 
70  Quoted from the translation available at the Federal Ministry of the Environment, Nature 
Conservation and Nuclear Safety, see Appendix II, p 172. 
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Federal Nature Conservation Act are protected by law and do not require for any further 

declaration of protection.  

Another example of an integrated approach is the so-called "Eingriffsregelung"71 

in § 18 of the Federal Nature Conservation Act ("Interventions in Nature and 

Landscape"): 

Interventions in nature and landscape within the meaning of this Act are: changes 
to the shape and appearance or utilization of land* or changes to the groundwater 
table with its close correlations to inhabited soil compartments, that may 
significantly impair the ecosystem, or the natural scenery.72 

 

 According to § 19 of the Act, such interventions are generally inadmissible. This 

provision has also been integrated into the German Federal Building Code (see § 1a (3) 

of the Code). However, the significance of this provision is somewhat mitigated by the 

fact that many agricultural activities are not regarded to be "interventions" because they 

do not change the shape or appearance of land and thereby do not fall into the definition 

of § 18 (1) of the Federal Nature Conservation Act.73 Because agricultural land use is one 

of the most harmful activities for biodiversity in Germany,74 this limited application 

significantly limits its worth for the protection of biological diversity.  

In addition, § 18 (2) of the Federal Nature Conservation Act provides significant 

exceptions75 for agriculture, forestry and fishing that is in conducted in compliance with 

the requirements set out in § 5 (4) - (6) of the Act. The most important provision is § 5 

(4) of the Act: 

In addition to the requirements arising from provisions relating to agriculture and 
from Article 17 paragraph 2 of the Federal Act on the Conservation of Soils 
(Bundes-Bodenschutzgesetz), agriculture shall in particular comply with the 
principles of good agricultural practice outlined in the following: 
- Land used for agriculture must be appropriately managed in accordance with the 
requirements of the site in question, and the sustained fertility of the soil and long-
term usability of the land must be ensured. 
- Any avoidable impairments of existing biotopes must not be incurred. 

                                                        
71  The term translates as "intervention-regulation". 
72  § 18 (1) of the Federal Nature Conservation Act, quoted from the translation available at the Federal 
Ministry of the Environment, Nature Conservation and Nuclear Safety, see Appendix II, p 172. Translator’s note: 
* 'Grundflächen’ = land/ premises. 
73  Gassner (2003) § 18 para 21. 
74 Rat von Sachverständigen für Umweltfragen (2004b), pp 42 ff; see also chapter 7. 
75  There are more exceptions, for example in § 18 (3) of the Federal Nature Conservation Act, but the 
other provisions are not central to this research. 
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- The landscape components required for the interlinking of biotopes must be 
preserved and, where possible, increased. 
- Animal husbandry must be in a balanced relationship to cropping; any adverse 
impacts on the environment are to be avoided. 
- On erosion-prone slopes, in flood plains, at sites with elevated groundwater table 
and in boggy locations, farmers shall refrain from ploughing up grassland. 
- The natural features of the land concerned (soil, water, fauna, flora) must not be 
impaired beyond the extent required to achieve a sustainable yield. 
- Plot-specific recording and documentation of the use of fertilizers and plant 
protection agents in conformity with pertinent agricultural legislation is 
required.76 

 

These so-called "principles of good agricultural practice" are being 

complemented by § 17 Federal Soil Protection Act which states principles of good 

practice in agricultural soil use, particularly the "permanent protection of the soil's 

fertility and the soil's functional capacity as a natural resource".77 This means that most 

agricultural land use has to comply with these principles and because agriculture has 

such a strong influence on biological systems in Germany, this is a very important 

requirement. These provisions exemplify a very promising approach to the protection of 

biological diversity in Germany that attempts to generally limit the impact of one of the 

activities that has been most harmful for ecosystems in Germany. However, the 

implementation of such strategies is rather difficult78 and the definition of activities that 

are included as "intervention" in § 18 of the Federal Nature Conservation Act too limited 

to halt the continuous loss in biodiversity in Germany. 

As shown above, there are some instances in which the Länder may still enact 

laws – notwithstanding federal laws on the same matter.79 These exceptions are listed in 

article 72 (3) of the Grundgesetz and include the "protection of nature and landscape 

management (except for the general principles governing the protection of nature, the 

law on protection of plant and animal species or the law on protection of marine life".80 

It has been the subject of some discussion if the federal states could deviate from the 

provision in §§ 18, 19 of the Federal Nature Conservation Act – which depends on the 

question if these provisions are part of the "general principles governing the protection 

                                                        
76  Quoted from the translation available at the Federal Ministry of the Environment, Nature 
Conservation and Nuclear Safety, see Appendix II, p 172. 
77  § 17 (2) of the Federal Soil Protection Act.  
78  Gay (2004), p 96. 
79  See above p 68. 
80  Cited from the translation by Tomuschat as in Appendix II, p 172. 
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of nature". Since no federal states has yet legislated a new Nature Conservation Act, it 

will take some time to bring clarity to the question, which provisions will be considered 

part of the "general principles".81 

IV) Active management strategies 

§ 1 of the Federal Nature Conservation Act lists various approaches such as 

conservation, management, development, restoration that should be employed to 

safeguard the objects. Most interesting is possibly the term "developed" because it 

means that nature should not just be "preserved", but also proactively shaped and 

developed. More specifically, § 39 (1) (Nr. 3) of the Federal Nature Conservation Act 

which provides for the "introduction and establishment of displaced species of wild 

fauna and flora in appropriate biotopes within their natural area of distribution"82 and § 

31 (1) of the Federal Water Act provides for the renaturation of waterbodies.83 

The National Strategy on Biological Diversity furthermore provides for a range of 

active management strategies, for example the "restoration of forests which have 

suffered large-scale devastation",84 reintroduction projects and ex-situ conservation 

strategies. 

The Federal Nature Conservation Act also includes some provisions that deal 

with the introduction of non-native species. An example is § 41 (2) of the Act that 

provides that the Länder shall regulate the introduction of specimens of any animal 

species and non-native ("gebietsfremd")85 species of flora in the wild. According to § 10 

(2) (Nr. 6) of the Federal Nature Conservation Act, a species is non-native if it has not 

occurred in an area for more than 100 years. This definition has been criticised because 

it is not based on any scientific reason and means that the provisions of the Federal 

Nature Conservation Act on species introductions do not apply to so-called secondary 

releases, that means releases of species that already occur in the relevant area but do 

                                                        
81  So far, the federal states had not much use of their discretionary scope in connection with the 
"principles of good agricultural practice", see Gay (2004), p 110. 
82  Quoted from the translation available at the Federal Ministry of the Environment, Nature 
Conservation and Nuclear Safety, see Appendix II, p 172. 
83  Cf National Strategy on Biological Diversity, p 173: "Renaturation: Conversion of anthropogenically 
modified habitats into a state which is closer to nature. (cf degree of naturalness), eg waterbody renaturation". 
84  National Strategy on Biological Diversity, p 31. 
85  The literal meaning of "gebietsfremd" is that the species is alien to an area. 
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not yet have an established population.86 § 3 of the Federal Ordinance on the 

Conservation of Species and § 42 (3) (Nr. 2) of the Federal Nature Conservation Act 

furthermore provide that four animal species that are predicted to be particularly 

dangerous for ecosystems in Germany may generally not be possessed or marketed.  

While invasive species are expected to become a problem in Germany, there is 

not yet a general policy on invasive species. Because Germany is a country that has 

mostly land borders, and there is a very large amount of traffic and trade, it is expected 

be very difficult to implement policies on invasive species.87 According to the National 

Strategy on Biological Diversity, the "formulation of a national strategy for protection 

from invasive species" is one of the action areas for the federal government.88 

V) Conclusion 

While protected areas are an important strategy of the German conservation 

legislation, the protection of biological diversity in limited geographical areas is less of a 

focus in Germany than in New Zealand.89 This is reflected by the fact that many 

protected areas such as "landscape protection areas" cover a large amount of Germany's 

area but have a rather low degree of protection, and also by the importance of 

integrated conservation strategies such as the so-called "Eingriffsregelung" in § 18 of the 

Federal Nature Conservation Act that generally limits activities that are considered 

"interventions" into nature or landscape. 

C) Summary 

Because Germany is a federal republic that has 16 federal states ("Länder") with 

legislative power, it may have legislation on the national or on the state level. The 

constitution has a rather complex way of allocating the legal competences for the area of 

biodiversity protection which means that there are both federal and state laws on 

nature protection.90 In addition, European legislation strongly influences German 

national environmental law which means that there may be up to 3 "levels" of legislation 

and policies to be considered. 

                                                        
86  Holljesiefken (2007), p 179. 
87  Klingenstein (2008), p. 409.  
88  National Strategy on Biological Diversity, p 68. 
89  See below chapter 5. 
90  However, the laws of the federal states has not been included in this research. 
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The central provision on the protection of biological diversity in Germany is the 

Federal Nature Conservation Act which includes provisions that protect nature 

throughout Germany (part 3, §§ 18 – 21a), provisions about protected areas and natural 

monuments (part 4, §§ 22 – 38) and on species protection (part 5, §§ 39 – 55). The first 

part of this Act contains general provisions on nature protection in Germany and 

identifies a range of objectives and principles. § 1 of the Act is the most important 

provision on conservation values in Germany and embraces eco-centric as well as 

anthropocentric rationales. German law and policies also identify a range of 

conservation goals that are quite inclusive in that they protect many aspects of the 

environment, often including those that have been significantly altered by human 

influence. The protection of biological diversity is an important aspect of the German 

law and diversity of species, genetic diversity and diversity of ecosystems all receive 

some legal attention. However, the protection of ecosystems is possibly a particular 

focus of the Federal Nature Conservation Act and also other acts and policies, and 

example being the Federal Water Act.  

German law includes a range of conservation strategies, the most important ones 

possibly being provisions on different types of protected areas and integrated strategies 

that attempt to limit adverse effects on ecological systems everywhere in Germany. The 

most important integrated conservation strategy is possibly the so-called 

"Eingriffsregelung" in § 18 of the Federal Nature Conservation Act that prohibits 

activities that will adversely change the environment. However, while § 19 (1) of the 

Federal Nature Conservation Act provides that the "intervening party (Verursacher) 

shall be obligated to refrain from any avoidable impairment of nature and landscape",91 

the Act provides for a range of exceptions to this rule and the strategy set out in §§ 18, 

19 of the Federal Nature Conservation Act is therefore not quite as inclusive as the 

general rule in § 19 (1) suggests. 

German law and policies also provides for active management strategies, most 

importantly the reintroduction of species and the renaturation of waterbodies or other 

ecological systems. However, the management of introduced species – one of the most 

important New Zealand active management strategies – does not yet receive much 

importance in German legislation or policy documents. 

                                                        
91  Quoted from the translation available at the Federal Ministry of the Environment, Nature 
Conservation and Nuclear Safety, see Appendix II, p 172. 
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CHAPTER 5: NEW ZEALAND LAW OF BIODIVERSITY 

PROTECTION 

A) Objectives of Biodiversity Protection in New Zealand 

It has been shown that one of the most important and difficult questions for the 

protection of biological diversity is to determine what should be protected and that this 

question becomes more difficult to address when climatic conditions change. This 

section examines the objectives of biodiversity protection in New Zealand. 

I) Introduction 

1) The New Zealand system and legal sources 

Unlike Germany, New Zealand does not have a written constitution. There are 

several documents and unwritten constitutional conventions that determine New 

Zealand’s constitutional system. Most of their provisions are not significant for this 

thesis. Compared to Germany, the New Zealand state is much more centrally organized. 

It has a unitary parliament with strong legislative supremacy. However, there are levels 

of local government in New Zealand that have significant functions in the administration 

of environmental law.1 Administrative government in New Zealand is organized in three 

levels: national, regional, and territorial.2 Local government consists of regional councils 

and territorial authorities, which in turn are either district or city councils.3 Some 

territorial authorities (so-called “unitary authorities”) also serve as regional councils. 

There are three principal sources of New Zealand law. Apart from statutes of the 

New Zealand Parliament, some older statutes of the United Kingdom Parliament still 

apply in New Zealand and some legal principles derive from the English common law.4 

As New Zealand is part of the common law system, judges often have the authority to 

create and develop the law. Although judges in civil law systems such as Germany also 

shape the law to some extent, their influence is much more limited. Despite the influence 

of common law, most of the environmental law is found in statutes by the New Zealand 
                                                        
1 Cf part 4 of the Resource Management Act. 
2 Some commentators might include a supranational level, the Realm of New Zealand, which includes 
other  self-governing areas. Because New Zealand law does not usually apply to them, they are not dealt with 
in this research. 
3 Cf Warnock (2008), pp 538 f (Figure 2). 
4  Section 5 Imperial Laws Application Act 1988. 
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Parliament.5 The statutes of the United Kingdom Parliament are no longer significant for 

environmental law in New Zealand. 

2) The most important Acts on biodiversity protection in New Zealand 

The most important pieces of legislation for the protection of biological diversity 

in New Zealand are the Resource Management Act 1991 and the Conservation Act 1987. 

The Resource Management Act predominantly provides for the use and conservation of 

resources by providing principles to direct and a framework to implement controls on 

activities which could damage the environment, whereas the focus of the Conservation 

Act is the protection of natural resources in protected areas. New Zealand has a large 

“conservation estate” that comprises almost a third of New Zealand’s total area.6 The 

Conservation Act installed the Department of Conservation, a specialist government 

agency that is mostly concerned with the management of the conservation estate. Most 

of the conservation estate is land that is publicly owned, although an increasing amount 

of it is private land that the owner has subjected to the management of the Department.7 

3) The most important New Zealand policy documents 

Although legal instruments are an important aspect of conservation, the law does 

usually not fully determine conservation measures and strategies, but leaves a lot of 

room for discretionary decision-making.8 This discretion will sometimes be exercised by 

an individual person in a certain function, but they will often again be guided by policy 

guidelines and similar documents, that are not “law” in the strict sense of the word but 

share many characteristics with legal documents.9 The New Zealand law of biodiversity 

                                                        
5 Wheen (2003a) p 106. 
6 Craig (2000), p 61. See also Warnock (2008), p 531. About half of this land, 4,716,657 hectares, is held 
under the Conservation Act 1987. Cf Department of Conservation (2005) Conservation area statistics 
<www.doc.govt.co.nz> last accessed 20 June 2009. 
7 97,647 hectares of privately owned land are managed by the Department of Conservation. Cf 
Department of Conservation (2005) Protected private land statistics. <www.doc.govt.co.nz> last accessed 20 
June 2009. 
8 Bell (2006), p 50. 
9 These guidelines should not to be confused with secondary legislation, which is the legislation under 
the delegated authority of Parliament. Cf for United Kingdom Bell (2006), p 93. In New Zealand, these are 
named regulations. See section 2 Regulations (Disallowance) Act 1989. For example, section 43 of the Resource 
Management Act authorizes the Governor-General to make regulations prescribing national environmental 
standards. 
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protection provides for a range of such policy documents that are designed to "give both 

direction and guidance to conservation managers and communities".10 

One of the core policies provided for in the law are statements of general policy, 

which are provided for in sections 17B and 17C of the Conservation Act. While section 

17B refers to a general policy for the implementation of the Conservation Act, section 

17C provides for a statement that also includes a range of other acts, for example the 

Wildlife Act and the Reserves Act 1977. The first statement of general policy under the 

Conservation Act is the Conservation General Policy from 2005; it is a statement under 

section 17C of the Conservation Act, which means that it embraces a range of policy 

areas: it is designed to also guide the implementation of the Wildlife Act, the Marine 

Reserves Act 1971, the Reserves Act 1977, the Wild Animal Control Act 1977 and the 

Marine Mammals Protection Act 1978. 

The Conservation Act provides furthermore for conservation management 

strategies (see sections 17D and 17F) and conservation management plans (see sections 

17E and 17G). According to section 17D (1) of the Conservation Act, the conservation 

management strategies are designed to implement general conservation policies, while 

conservation management plans again implement these strategies (see section 17E (1)). 

The Resource Management Act also sets out some statutory guidelines for "soft 

law". For example, sections 45 - 55 of the Resource Management Act provide for national 

policy statements; section 45 (1) of the Act sets out its purpose to "state objectives and 

policies for matters of national significance that are relevant to achieving the purpose of 

this Act". Sections 56 – 58A of the Resource Management Act provide for a New Zealand 

coastal policy statement in order to "achieve the purpose of this Act in relation to the 

coastal environment". According to section 57 (1) of the Resource Management Act, 

there "shall at all times be at least one New Zealand coastal policy statement". While 

there are mandatory regional policy statements (see for example section 60 (1)), coastal 

policy statements are the only mandatory national policy statements under the Act. The 

first New Zealand Coastal Policy Statement was issued in 1994. A new coastal policy 

statement has been proposed by the Minister of Conservation in 2008. 

One of the earliest statutory conservation policy guidelines was the General Policy 

for National Parks as set out in section 44 of the National Parks Act 1980 which was 

                                                        
10  Conservation General Policy, p 9, on the purpose of the General Policy for National Parks. 
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approved in 1983.11 It has since been replaced by the new General Policy for National 

Parks which was issued by the New Zealand Conservation Authority in 2005.12 

The New Zealand environmental law also provides for various regional policies 

that cannot be examined in this research (see for example section 60 of the Resource 

Management Act, which provides for a regional policy statement by the regional 

council).13 There are also non-statutory policies that have no foundation in the national 

law but still represent valuable policy guidelines. An example is the New Zealand 

Biodiversity Strategy, which has in part been prepared to meet New Zealand’s 

obligations under article 6 (a) of the Convention on Biological Diversity. So-called 

statements of national priorities such as Protecting our Places - Introducing the National 

Priorities for Protecting Rare and Threatened Native Biodiversity on Private Land from 

2007 also provide non-statutory guidance. Because it would exceed the scope of this 

thesis to examine all these policy documents, the analysis will be limited to two key 

documents; the Conservation General Policy from 2005 and the New Zealand Biodiversity 

Strategy from 2000.  

The Conservation General Policy relates to a range of acts and policy fields, but 

mostly focuses on conservation on public lands. It contains 14 main policies, of which 

some are of particular interest to this research. The key section for biodiversity 

protection is Policy 4 of the Conservation General Policy which deals with the 

conservation of natural resources. The Conservation General Policy furthermore commits 

to the Treaty of Waitangi Responsibilities (part 2), public participation in conservation 

management (part 3), and the protection of historical and cultural heritage (part 5). 

The New Zealand Biodiversity Strategy also does not have formally binding legal 

status, yet, it is government-approved and an important document for New Zealand 

conservation. The Strategy was mostly developed by the Department of Conservation, 

although many other central government agencies were involved.14 The Strategy has 

four parts, the second and third being of main interest for this thesis. The second part 

                                                        
11  Minister's foreword to Conservation General Policy (2005), p 3. 
12  The New Zealand Conservation Authority is a "national body of 13 appointed members established 
under section 6A of the Conservation Act 1987. Amongst other functions, it has the statutory responsibility for 
approving General Policy for National Parks, conservation management strategies and plans and national park 
management plans (section 6B Conservation Act 1987, section 18 National Parks Act 1980)". Conservation 
General Policy 2005, Glossary, p 59. 
13  There are 85 local authorities in New Zealand, each with its own set of policies and plans. 
14 New Zealand Biodiversity Strategy, p 135. 
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attempts to give a vision as well as goals and principles for biodiversity management in 

New Zealand and the third part develops action plans for their implementation. These 

action plans set out a framework to achieve the four conservation goals that the Strategy 

sets out in Part Two.15 

II) Values in New Zealand law 

New Zealand is in the interesting situation to not only have different individual 

values, but to have traditions from two very different communities: European and 

Maori. An overview of their different value systems has been given above.16 It has been 

shown that values may influence law in various ways.17 They may often be reflected by 

the law itself, but they may also be reflected in the application of the law in discretionary 

decision-making or even in the legal interpretation and application of the law, for 

example by judges.18 

1) Maori values and the Treaty of Waitangi 

The Treaty of Waitangi is an agreement which was signed by representatives of 

the Maori and the British in 1840.19 When New Zealand became an independent state, 

the Treaty responsibilities of the British side transferred to the New Zealand 

government.20 The Treaty of Waitangi was drafted in English and rather hurriedly 

translated into Maori. This has led to some difficulties in the interpretation of the Treaty 

because the translations of many terms are not very accurate. 

The Treaty of Waitangi consists of just three articles. Article I says that the Maori 

transfer all powers of Sovereignty to the Queen. According to the English text of 

article II, the Queen guarantees the Maori the "full exclusive and undisturbed possession 
                                                        
15 New Zealand Biodiversity Strategy, p. 27. The Strategy also sets out principles that are meant to 
establish some underlying premises for conservation in New Zealand. However, most of these principles 
suggest approaches to the way biodiversity protection is administrated rather than developing conservation 
objectives. The only principles that discuss topics that are significant for this research are Principles Eight, 
which contemplates the advantages of in-situ conservation, and Principle Nine, which focuses on the 
protection of indigenous biodiversity. However, although the argumentative foundation of these principles 
would be of much interest for the topics that are discussed in this research, the principles more or less merely 
reiterate what has been set out in Goal Three and Goal Four (see above). See New Zealand Biodiversity 
Strategy, p. 24. 
16 See above p 17. 
17 See above p 9. 
18 See Bell (2006), pp 49 f. 
19 Tipene-Matua (2003), p 61. 
20 Tipene-Matua (2003), p 61. 
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of their Lands and Estates Forests Fisheries and other properties which they may 

collectively or individually possess". However, the corresponding Maori provision refers 

to the concept of rangatiratanga, and has been translated as "the unqualified exercise of 

their chieftainship over their lands, villages and all their treasures".21 Article III of the 

Treaty extends the royal protection to the Maori and grants them the rights and 

privileges of British subjects.  

The legal nature and enforceability of the Treaty of Waitangi has been subject to 

controversial discussions. While some refused to recognize any legally binding status of 

the Treaty, there are others who view the Treaty as a document of constitutional 

significance.22 British and New Zealand courts have interpreted the Treaty as a treaty 

between two independent Sovereignties and therefore as part of international law. 

Because international treaties are not enforceable under New Zealand law unless they 

have been incorporated into the domestic law, this has significantly limited the Treaty’s 

weight.23 

However, international treaties may become legally enforceable through 

incorporation into national law. The New Zealand Parliament has given the Treaty more 

and more binding force by referring to it in legislation.24 The Treaty also received some 

formal statutory recognition with the Treaty of Waitangi Act which was enacted by 

Parliament in 1975 and established the Waitangi Tribunal, a commission that 

investigates possible Treaty violations. 

Many statutes now refer to the "principles of the Treaty of Waitangi".25 An 

example is section 4 of the Conservation Act which requires the Department of 

Conservation to interpret and administrate the Conservation Act so as to give effect to 

the principles of the Treaty of Waitangi. Many other more recent statutes such as the 

Resource Management Act now similarly refer to the "principles of the Treaty": 

Treaty of Waitangi 
In achieving the purpose of this Act, all persons exercising functions and powers 
under it, in relation to managing the use, development, and protection of natural 

                                                        
21  Cf Ngai Tahu Maori Trust Board v Director-General of Conservation [1995] 3 NZLR 553, at 558. 
22 Cf Huakina Development Trust v Waikato Valley Authority [1987] 2 NZLR 188, at 196. 
23  See above chapter 2 p 29. See also Hoani Te Heu Heu Tukino v Aotea District Land Board [1941] NZLR 
590 (PC)). AC 308. 
24 Tipene-Matua (2003), p 63. 
25 Tipene-Matua (2003), p 63. 
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and physical resources, shall take into account the principles of the Treaty of 
Waitangi (Te Tiriti o Waitangi).26 

 

Because legislation frequently refers to the principles of the Treaty, it is now seen 

as a significant part of New Zealand law.27 Because the terms and translation of the 

Treaty are very arbitrary, it has become common to focus on its principles rather than 

the literal meaning of its provisions.28 The Treaty has been interpreted as a pledge to act 

in good faith, suggesting an approach that gives general importance to Maori interests 

and values.29 Principles such as "partnership", "good faith" and "active protection" of 

Maori interests that have been identified as part of the Treaty of Waitangi reflect this 

approach.30 The Treaty has also had some practical impact through Treaty claims and 

settlements to the Waitangi Tribunal that have led to changes in the law.31 While the 

practical consequences of the Treaty are still not quite clear, there is a tendency to 

appreciate its underlying principles more than has been done in the past.32  

There are some principles of the Treaty of Waitangi that may be of particular 

importance for conservation issues. One of them is the concept of tino rangatiratanga 

(see article II of the Treaty of Waitangi) which refers to something like unqualified 

chieftainship.33 This concept is to some extent being interpreted as to give Maori rights 

to control natural resources to a greater extent than "possession" or "ownership" of land 

would.34 Another principle is for example that of partnership and reasonable co-

operation between the Crown and Maori.35 Courts have also ruled that there is a duty for 

the Crown to protect Maori interests and that this does not merely mean to refrain from 

action against Maori interests, but that it should include their active protection.36  

                                                        
26  Section 8 of the Resource Management Act. 
27 Tipene-Matua (2003), p 63 
28 Cf Tipene-Matua (2003), p 65. 
29 Tipene-Matua (2003), pp 61. 
30 Cf Tipene-Matua (2003), pp 65. 
31 Wheen (2003a) p 107. 
32 Tipene-Matua (2003), p 65. See also Durie (1997). 
33  Cf Ngai Tahu Maori Trust Board v Director-General of Conservation [1995] 3 NZLR 553, at 558.  
34  See for example Ngai Tahu Maori Trust Board v Director-General of Conservation [1995] 3 NZLR 553, 
at 558, which states that the provision would "extend to such sea fisheries as tribes possessed". Cf also Tipene-
Matua (2003), p 65.  
35 New Zealand Maori Council v Attorney General [1987] 1 NZLR p 641, 664. 
36 New Zealand Maori Council v Attorney General [1987] 1 NZLR p 641, 664. 
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One of the questions of interest for the definition of conservation objectives is, if 

and to what extent Maori conservation values are part of New Zealand law. While the 

influence might have been deemed very limited only decades ago, the legal status of the 

Treaty has recently experienced a rather rapid development. Although it is difficult to 

specify the importance of Maori values for conservation issues, they have received 

sufficient recognition to be deemed of some significance for the development of 

biodiversity protection strategies in New Zealand. In addition, there are some 

governmental organisations that voluntarily consider Treaty principles even when there 

is no formal legal requirement to do so.37 

2) The rationale of biodiversity protection in the New Zealand law 

While much of the earlier legislation such as the Wildlife Act 1953 does not 

include general provisions on values or principles – although these may be inferred to 

some extent – more recent statutes such as the Resource Management Act usually 

include such provisions. When comparing the various provisions that refer to or imply 

certain values or concepts, it becomes apparent that the New Zealand legislation on 

biodiversity protection does not have a coherent common value system. This is not 

surprising, given they have been legislated at different times by various parliaments and 

that there is no general consensus on any one school of environmental ethics in New 

Zealand. 

For example, the purposes of biodiversity protection in New Zealand legislation 

reflect anthropocentric and intrinsic values. According to section 5 (1) of the Research 

Management Act 1991, the purpose of the Act is to "promote the sustainable 

management of natural and physical resources". Section 5 (2) defines "sustainable 

management" thus: 

In this Act, sustainable management means managing the use, development, and 
protection of natural and physical resources in a way, or at a rate, which enables 
people and communities to provide for their social, economic, and cultural 
wellbeing and for their health and safety while— 
(a) Sustaining the potential of natural and physical resources (excluding minerals) 
to meet the reasonably foreseeable needs of future generations; and 
(b) Safeguarding the life-supporting capacity of air, water, soil, and ecosystems; 
and 
(c) Avoiding, remedying, or mitigating any adverse effects of activities on the 
environment. 

                                                        
37 Tipene-Matua (2003), p 68. 
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This definition reflects some anthropocentric values, with sustainable 

management foremost being understood as a practice that allows future generations of 

humans the fulfilment of their needs.38 However, the Resource Management Act also 

places importance on intrinsic values, an example being section 7 (d) of the Resource 

Management Act, which emphasises the intrinsic value of ecosystems. Section 2 (1) of 

the Resource Management Act defines intrinsic value in relation to ecosystems: 

Intrinsic values, in relation to ecosystems, means those aspects of ecosystems and 
their constituent parts which have value in their own right, including— 
(a) Their biological and genetic diversity; and 
(b) The essential characteristics that determine an ecosystem’s integrity, form, 
functioning, and resilience. 

 

This provision clearly reflects an eco-centric ethic, although it leaves much room 

for interpretation as it does not clearly define where the intrinsic value of ecosystems 

lies: the definition leaves open, which aspects and parts of ecosystems have "value in 

their own right". This is perhaps however somewhat mitigated by the fact that the 

definition includes the two examples of ecosystem features that have intrinsic value: 

"biological and genetic diversity" and the "essential characteristics" of ecosystems. 

While this definition does not make quite clear where exactly the intrinsic value of 

ecosystems lies, it does unmistakably declare the intrinsic worth of biologic and genetic 

diversity. The Conservation Act also refers to intrinsic values several times, for example 

in its definitions of "nature conservation" and "preservation" in section 2: 

Nature conservation means the preservation and protection of the natural 
resources of New Zealand, having regard to their intrinsic values and having 
special regard to indigenous flora and fauna, natural ecosystems and landscape. 

 

This mix of instrumental and intrinsic values appears to generally reflect the 

actual values of New Zealand’s population as described above.39 While there are strong 

arguments to have clearer guidelines in the law, the values that are currently stated in 

                                                        
38  The relationship between the first part of this provision, which provides for the use and development 
of natural resources, and the second half, which aims at the protection of various elements of the 
environment, has been much discussed, particularly the meaning of the term "while" is not quite clear. Cf only 
Bosselmann (1995), p 117. 
39 See above p 17. 
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the law may not appear inappropriate when considering the complex mix of values in 

society. 

III) Conservation goals in New Zealand law 

While the rationale behind environmental protection may provide a general 

outline for possible conservation approaches, it is indispensable for practical 

conservation work to reach consensus on more clearly defined and detailed 

conservation targets. Because there is a variety of benefits and values associated with 

biodiversity protection, there are also various goals and objectives people may aim for. 

The analysis of the various targets is necessary because changes in the environment 

require a more detailed understanding of the things we want to protect or preserve. 

For example, a common conservation target is the protection of indigenous 

species. Another such objective frequently suggested in times of climate change is the 

protection of ecosystems.40 Many think that it may be prudent to focus future 

conservation efforts on the protection of ecosystems and processes rather than the 

protection of individual species.41 In New Zealand, it has for some time been a concern 

that conservation might be too focused on the protection of some charismatic species 

and that it might be advisable to shift this and focus rather on the protection of 

ecosystems.42 This section attempts to analyse the significance that New Zealand 

conservation law gives to various objectives associated with biodiversity protection. 

1) Protection of biological diversity 

Historically, species have been a main focus of biodiversity protection in New 

Zealand.43 They are one of the aspects of biodiversity that is often easy to identify and 

much of the legislation that is associated with biodiversity protection therefore seems to 

imply the importance of the protection of species. "Biological diversity" is defined in 

section 2 of the Resource Management Act. 

                                                        
40  See for example Dunlop (2008), p 91; Ott (2008), p 4-5; Hagermann (2009), p 4. 
41 Cf Ibisch (2008), p 8: "Biodiversität besteht aus komplexen, hierarchisch verschachtelten Systemen. 
Idealerweise sollten nicht einzelne Arten und ihre Bedürfnisse im Mittelpunkt des Interesses stehen, sondern 
ganze Ökosysteme, ihre Funktionen und die spezifischen klimawandelbedingten Bedrohungen". 
42 Clout (1995), p 96. 
43 See above p 19. 



96  

Biological diversity means the variability among living organisms, and the 
ecological complexes of which they are a part, including diversity within species, 
between species, and of ecosystems. 

 

However, biological diversity itself is not listed as one of the aims of the Resource 

Management Act – the law only refers to "indigenous biological diversity": for example, 

it is according to section 30 (1) (ga) of the Resource Management Act one of the 

functions of regional councils to establish, implement, and review "objectives, policies, 

and methods for maintaining indigenous biological diversity". 

There are few other New Zealand Acts that refer to the concept of biological 

diversity; examples are the Biosecurity Act 1993 and the Fisheries Act 1996, which 

embraces the principle that "biological diversity of the aquatic environment should be 

maintained". 

The protection of biological diversity is also a focus of the New Zealand 

Biodiversity Strategy and the Conservation General Policy. However, these policies also 

very much focus on the protection of indigenous biodiversity. For example, provision 4.1 

(b) of the Conservation General Policy states that conservation management strategies 

and plans should generally be made for the purpose of: 

i. prevention of the loss of indigenous species and the full range of their habitats 
and ecosystems; 
ii. maintenance of representative examples of the full range of indigenous 
ecosystems; 
iii. maintenance of populations of indigenous species, habitats and ecosystems with 
unique or distinctive values; 
iv. recovery of threatened indigenous species (including their genetic integrity and 
diversity), and restoration of their habitats where necessary; 
v. restoration of threatened indigenous ecosystems where necessary; 
vi. maintenance of the ecological integrity of indigenous ecosystems consistent with 
the purposes for which the land is held; and 
vii. protection of recreational freshwater fisheries and freshwater fish habitats. 

 

This provision commits to the aim of protecting indigenous biological diversity, 

and by embracing species recovery, restoration of ecosystems, and maintenance of the 

ecological integrity44 reflects a conservation approach that highly values historic 

biodiversity. Similarly, Goal Three of the Biodiversity Strategy aims at the protection of 

indigenous biodiversity and by embracing species recovery, restoration of ecosystems, 

                                                        
44  Ecological integrity is defined in the Glossary as "The full potential of indigenous biotic and abiotic 
factors, and natural processes, functioning in sustainable habitats, ecosystems, and landscapes". 
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and maintenance of the ecological integrity reflects a conservation approach that highly 

values historic biodiversity. 

a) The protection of species diversity  

The protection of the so-called diversity between species as defined as one of the 

components of biological diversity by the Resource Management Act or the Convention 

on Biological Diversity45 means the protection of a large number of species and is often 

focused on the preservation of threatened species.  

However, conservation efforts in New Zealand differentiate particularly strongly 

between species that are thought to be worthy of preservation and others that are 

deemed to be noxious and have negative effects on the environment. For example, 

conservationists often assume that those species that have occurred in an area or biome 

in the past are worthy of protection, whereas introduced species will often be perceived 

as pests. The New Zealand law therefore has to develop some criteria, which species 

should be protected. While section 3 of the Wildlife Act for example generally protects 

"all wildlife", it defines "wildlife" in a way that excludes "any animals of any species 

specified in Schedule 6 to this Act" (section 2 of the Wildlife Act). The Act furthermore 

draws clear distinctions between the degrees of protection species receive. 

The preservation of indigenous species has for a long time been of particular 

importance in New Zealand, a country with many endemic species that have been 

severely threatened by introduced pests.46 This reality is being reflected by Goal Three 

of the Biodiversity Strategy, which focuses on the protection of indigenous species.47 The 

protection of indigenous species is also a main focus of conservation law. For example, 

section 6 (c) of the Resource Management Act lists the protection of "areas of significant 

indigenous vegetation and significant habitats of indigenous fauna" as one of the matters 
                                                        
45  See above p 35. 
46  See below pp 142 f. The protection of indigenous species usually includes the protection of habitats or 
ecosystems that are important for the survival of the species and it may therefore sometimes be difficult to 
define or describe the exact goal of some conservation measures. Because the protection of species often 
foremost requires the protection of its habitat, it has often not been necessary to define these targets more 
clearly. However, it has been shown that climate change might require definitions that more clearly express the 
objectives of biodiversity protection in order to develop conservation strategies when constituent parts of 
biodiversity undergo significant changes. 
47 "Goal Three: Halt the decline in New Zealand’s indigenous biodiversity. Maintain and restore a full 
range of remaining natural habitats and ecosystems to a healthy functioning state, enhance critically scarce 
habitats, and sustain the more modified ecosystems in production and urban environments; and do what else 
is necessary to maintain and restore viable populations of all indigenous species and subspecies across their 
natural range and maintain their genetic diversity". New Zealand Biodiversity Strategy, p 18. 
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of national importance. Similarly, the Conservation Act defines "nature conservation" as 

a form of preservation and protection of natural resources that has "special regard to 

indigenous flora and fauna" (section 2). Indigenous species also receive special 

protection under the National Parks Act 1980 (compare for example section 5 thereof). 

The Conservation General Policy also particularly calls for the protection of 

indigenous species (see provision 4.1 (b)). Provision 4.1 (c) of the Policy again 

underlines the importance of indigenous species in that it states that the restoration of 

habitats and ecosystems should generally use indigenous species. The fourth policy also 

deals with "biosecurity and management of threats to indigenous species, habitats and 

ecosystems"(4.2). Interestingly, pest management may even include the "control of 

indigenous species, sports fish and game birds" where this is necessary for the 

preservation of indigenous biodiversity with "unique or distinctive values".  

Although conservation in New Zealand has been strongly focused on the 

protection of indigenous species, some introduced species also receive legal protection. 

For example section 7 (h) of the Resource Management Act explicitly names the 

protection of habitat of trout and salmon as one of the matters that should be considered 

in the exercise of functions under the Act. Several species of trout were introduced in 

New Zealand in the 19th century.48 They are considered a problem to indigenous 

biodiversity because they compete with and prey on native fish.49 Several species of 

salmon were also released into New Zealand waters.50 New Zealand is known for its 

trout and salmon fishery51 and there may be many New Zealanders who value trout and 

salmon more than native fish species. For example, rainbow trout (Oncorhynchus mykiss) 

are the core species for highly valued fisheries in many parts of the North Island.52 The 

protection of recreational freshwater fisheries is one of the functions of the Department 

of Conservation under section 6 (ab) of the Conservation Act. Similarly, hunting is a 

                                                        
48 New Zealand Information Network Freshwater. Fisheries - Fish Species <www.newzealandnz.co.nz> 
last accessed 10 August 2009. 
49 The New Zealand Native Freshwater Life Website The threat of introduced trout 
<www.nzfreshwater.org> last accessed 10 August 2009. 
50 National Institute of Water and Atmospheric Research Fish Finder <www.niwa.co.nz> last accessed 10 
August 2009. 
51 The New Zealand Native Freshwater Life Website <www.nzfreshwater.org> last accessed 10 August 
2009. 
52 National Institute of Water and Atmospheric Research Rainbow Trout <www.niwa.co.nz> last accessed 
10 August 2009. 



99  

popular sport in New Zealand and hunters may often wish to protect species that have 

been introduced and may even be considered pests by others. This means that 

conservation activities can be very different, depending on the reasons for which people 

want to protect wildlife. 

The fourth goal of the Biodiversity Strategy also includes the protection of 

introduced species, which often appear to be considered solely as a threat to native 

biodiversity and not usually as an aspect of the environment that may deserve some 

protection. This goal thereby acknowledges that New Zealand's biodiversity now 

includes a range of introduced species, many of which have become important for 

humans, for example for agriculture, fishing or hunting, and may also be important for 

some native species.53 Another factor is that some of the introduced species may not be 

of value for people in New Zealand, but may be endangered species in their native 

habitat and New Zealand may therefore contribute to the protection of global 

biodiversity by protecting some of its introduced species.54 The erosion of global 

biodiversity not only of wild animals, but also of domesticated and cultivated species is 

explicitly stated as a problem in the Biodiversity Strategy.55 

b) Protection of genetic diversity 

The protection of diversity within species is mostly understood as the protection 

of genetic diversity. According to the definition of "intrinsic value" in section 2 of the 

Resource Management Act, the genetic diversity of ecosystems have "value in their own 

right". Apart from this example and as a component of biological diversity, the concept 

of "genetic diversity" is not explicitly set as an objective in New Zealand conservation 

law. 

However, the protection of genetic diversity is one of the objectives of the 

Biodiversity Strategy which deals with the conservation and use of genetic resources, 

particularly of introduced species.56 This is interesting because it reflects values that are 

                                                        
53  See New Zealand Biodiversity Strategy, p 21. 
54  See New Zealand Biodiversity Strategy, p 21. There are some species that have been introduced to 
New Zealand and are threatened in their country of origin. An example is the wallaby, cf Shaw (2002), Napp 
(2006). 
55  New Zealand Biodiversity Strategy, p 72. 
56  New Zealand Biodiversity Strategy, p 69. 
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somewhat opposed to "traditional" conservation values in New Zealand that focus on 

the protection of indigenous species.57 

c) Ecosystems 

Section 2 of the Resource Management Act lists the diversity of ecosystems as one 

of the aspects of biological diversity.58 The protection of the life-supporting capacity of 

ecosystems is one of the purposes of the Resource Management Act.59 Furthermore, 

section 7 (d) of the Resource Management Act states that the application of the Act 

should be exercised with particular regard to the intrinsic value of ecosystems. This 

intrinsic value is rather vaguely described in section 2 of the Act, which states that it 

should include biological and genetic diversity and some "essential characteristics that 

determine an ecosystem’s integrity, form, functioning, and resilience". 

The importance that the Resource Management Act places on ecosystem 

protection reflects a somewhat new approach to conservation because most of the older 

statutes either do not refer to this term at all (see for example Wildlife Act), or use it 

very scarcely and in such a way that it does not have much significance for the Act (see 

for example the definition of nature conservation in sections 2 and 26Q (1) of the 

Conservation Act, which were both inserted in 1990).60 This is mostly due to the 

circumstance that ecosystem conservation did not become a popular conservation 

concept until around 1980, although the term had been established as early as 1935.61  

The protection of ecosystems has also become a focus of the most important New 

Zealand policy documents: for example, the provision in 4.6. of the Conservation General 

Policy sets out the aim of the protection of ecosystem services. The Glossary of the Policy 

defines "ecosystem services" as a "wide range of conditions and processes through 

which natural ecosystems, and the species that are part of them, help sustain and fulfil 

life". The Biodiversity Strategy also focuses on the protection of ecosystems and there 

appears to be a somewhat new tendency to focus on the protection of viable populations 

                                                        
57  See above pp 97 ff. 
58 Resource Management Act, section 2.  
59 Resource Management Act, section 5 (2) (b). 
60  See also above chapter 2 (especially p 40) about similar changes in international law. 
61 See Piechocki, R. (2007k), p 456. 
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in their natural ranges rather than the survival of a species.62 The protection of 

ecosystems has therefore become an important aim in New Zealand's conservation laws 

and policies. 

2) Other goals in New Zealand conservation law 

There are also other aims set out in the conservation law of New Zealand. The 

definition of "nature conservation" in section 2 (1) of the Conservation Act for example 

identifies the following objectives: 

Nature conservation means the preservation and protection of the natural 
resources of New Zealand, having regard to their intrinsic values and having 
special regard to indigenous flora and fauna, natural ecosystems and landscape. 

 

This definition of "nature conservation" in the Conservation Act refers to the 

protection of "natural resources".63 Natural resources are defined in the same section 

and include geological features as well as landscape and landform. 

Natural resources means— 
(a) Plants and animals of all kinds; and 
(b) The air, water, and soil in or on which any plant or animal lives or may live; and 
(c) Landscape and landform; and 
(d) Geological features; and 
(e) Systems of interacting living organisms, and their environment;— 
and includes any interest in a natural resource. 

 

While subsections (a), (b) and (e) of this definition mostly refer to elements that 

are associated with the concept of biological diversity, subsections (c) and (d) refer to 

environmental feature that do not necessarily have much importance for biological 

diversity. Concepts such as "landscape" and "geological features" refer to amenity values 

that are protected for human enjoyment. Similarly, section 6 (a) of the Resource 

Management Act, sets out the aim to preserve the "natural character" of some 

landscapes and section 6 (b) of the Resource Management Act makes the protection of 

                                                        
62  Cf New Zealand Biodiversity Strategy, p 20. The protection of viable populations means that the aim is 
the long-term survival of species in their natural environment rather than (just) the preservation of a species.  
63 Cf the definition for Conservation in section 2 Conservation Act 1987:  

Conservation means the preservation and protection of natural and historic resources for the purpose of 
maintaining their intrinsic values, providing for their appreciation and recreational enjoyment by the public, 
and safeguarding the options of future generations 

Historic resource means a historic place within the meaning of the Historic Places Act 1993; and includes any 
interest in a historic resource. 
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"outstanding natural features and landscapes" one of the "matters of national 

importance". Other matters protected by section 7 (c) of the Resource Management Act 

1991 are the "maintenance and enhancement of amenity values".  

The Conservation General Policy also deals with the protection of geological 

features, landforms, and landscapes (Policy 4.5). The policy sometimes refers to 

somewhat aesthetic values, for example "the natural character of the coastal 

environment and the margins of lakes and rivers" (7 (d) (ix)). Natural character is 

defined in the Glossary as "the qualities of an area which are the result of natural 

processes and taken together give it a particular recognisable character. These qualities 

may be ecological, physical, spiritual or aesthetic in nature". Furthermore, part 9 of the 

Conservation General Policy focuses on similar values in that it aims for "people's benefit 

and enjoyment", particularly recreational opportunities. 

It has been shown that the aesthetic values of nature have often played an 

important part in conservation. Such values have also been of importance in New 

Zealand, where the protection of its outstanding and striking "scenery" has a long 

tradition.64 

V) Conclusion 

Conservation in New Zealand has been shaped by a mix of values and there is still 

no agreement how its unique natural resources should be protected. The somewhat 

inconsistent views on why biodiversity should be protected and what is most worthy of 

protection is being reflected by the similarly inconsistent set of values and objectives 

that is found in the law. This inconsistency also becomes apparent in the conservation 

goals in the New Zealand conservation law and related policies. A common trend that 

can be identified is a rather strong focus on the protection of indigenous biodiversity, 

particularly species. This could be problematic because this approach implies a rather 

"static" tendency and may make it particularly difficult to meet conservation goals in 

times of climate change.65 A document in which this focus appears somewhat less 

apparent is the New Zealand Biodiversity Strategy 2000, whose fourth goal is the 

protection of the genetic resources of introduced species. 

                                                        
64  Star (2002), p 123. 
65  Cf Dunlop (2008), p 13: "Benchmarks for species and ecosystem outcomes may need to be revised, 
and it will be increasingly less feasible to regard species as static and in equilibrium with other species and the 
environment, and to assume 'all else is constant'”. 
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B) Conservation Strategies 

In order to implement the goals and objectives set out in the first part of this 

chapter, there need to be some general concepts or strategies that ultimately modify 

human activities. For example, the aim of preserving an indigenous species could be 

pursued by outlawing its killing, preserving its habitat as protected area, or managing 

some threats such as pollution or pests that endanger the species. This section analyses 

the various strategies that could implement the conservation objectives of the New 

Zealand law that have been discussed in the first part of this chapter. 

I) Protection against hunting and harvesting 

There are several acts in New Zealand that attempt to protect biological diversity 

through the protection of species by outlawing some forms of exploitation. For example, 

section 4 of the Native Plants Protection Act 1934 prohibits the unauthorised taking of 

certain native plants and section 63 of the Wildlife Act prohibits the hunting or killing of 

protected wildlife.  

In principle, all wildlife is protected throughout New Zealand (section 3 of the 

Wildlife Act). However, the Wildlife Act lists many species as exceptions to this principle. 

For example, section 4 together with schedule 1 declares some wildlife to be game, 

schedule 2 lists some partially protected wildlife, most introduced species are either 

listed as not protected in schedule 5 of the Wildlife Act or as noxious animals in schedule 

6 thereof. Another example of species protection in New Zealand is the Trade in 

Endangered Species Act 1989, which implements the Convention on International Trade 

in Endangered Species of Wild Fauna and Flora from 1973 and restricts the import and 

export of species listed as endangered or exploited by trade. Because the Act is 

implementing the Convention, most species protected under the Act are not from New 

Zealand; however, the Act also prevents the export of indigenous New Zealand species, 

such as geckos (Trade in Endangered Species Act 1989, schedule 3). 

However, most species are not threatened by direct exploitation through humans, 

but by other threats such as pests and habitat loss that require a more active form of 

protection.66 Endangered terrestrial species of flora and fauna in New Zealand are 

generally not considered to require any additional protection against their exploitation 

                                                        
66  See below chapter 7 (p 139). Cf also Warnock (2008), p 533. 
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by humans and this form of protection does not appear an important strategy for 

biodiversity protection in times of climate change. 

II) Protected areas 

A more important strategy for the protection of biodiversity is its protection in 

areas which are set aside for this very purpose. Examples of protected area-types in New 

Zealand are: conservation parks, wilderness areas, ecological areas, sanctuary areas, 

nature reserves, government purpose reserves, stewardship areas, national parks and 

wildlife management areas (Conservation Act, section 23B). These public areas are 

sometimes referred to as the "conservation estate". They are being managed by the 

Department of Conservation.67 The most important acts that regulate the management 

of terrestrial protected areas are the Conservation Act, the Wildlife Act, the National 

Parks Act 1980, the Queen Elizabeth the Second National Trust Act 1977, the Native 

Plants Protection Act 1934 and the Reserves Act 1977. 

The preservation of biological diversity in protected areas has played a major 

part in New Zealand conservation: the so-called “conservation estate” comprises almost 

a third of New Zealand’s total area.68 However, the value of the protection of biodiversity 

in protected areas with clearly defined geographical boundaries as a conservation 

strategy is likely to be somewhat mitigated by the fact that climate change will lead to 

climatic shifts and species movements.69 A possible response to these shifts that is being 

discussed is the establishment of new protected areas or changes in the boundaries of 

protected areas through land exchanges.70 However, the movement of protected areas 

as a conservation strategy in times of climate change meets immense political, legal and 

practical difficulties: the predictions about climate change and possible species range 

                                                        
67  Warnock (2008), pp 530 f. 
68 Craig (2000), p 61; see also Warnock (2008), p 531. About half of this land, 4,716,657 hectares, is held 
under the Conservation Act 1987. Cf Department of Conservation (2005) Conservation area statistics 
<www.doc.govt.co.nz> last accessed 20 June 2009. See also above p 87. 
69 Ibisch (2008), p 11. 
70  Protected area management in times of climate change, particularly the legal possibilities of further 
land acquisitions and exchanges in New Zealand have been thoroughly explored by Warnock (2008), pp 530-
538. 
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shifts are highly uncertain,71 and the use of covenants, land acquisitions or land 

exchanges is both difficult and expensive.72  

III) Resource Management Act and integrated approaches to conservation 

All of the above-mentioned approaches to conservation are in some way limited 

because they only protect limited geographical areas or only protect some aspects of 

biodiversity. While these strategies may be vital contributions to conservation, they do 

not fully reflect the interconnections of ecosystems and can therefore only be part of a 

so-called integrated conservation strategy that takes a more holistic approach and 

considers all the aspects of biodiversity protection. It is particularly important for 

wildlife conservation in climate change that wildlife should not only be protected in 

protected areas.73 Integrated approaches to biodiversity protection have become more 

popular over the last decades74 and are expected to be particularly important for 

biodiversity protection in climate change.75 The Resource Management Act reflects 

attempts to introduce such an approach to New Zealand’s legal system in that it 

attempts to "integrate" the various legal fragments.76 It is the purpose of the Act to 

avoid, remedy and mitigate "any adverse effects of activities on the environment" 

(section 5 (2) (c)). 

The Long Title of the Resource Management Act refers to an "Act to restate and 

reform the law relating to the use of land, air, and water". The main function of the Act is 

to protect natural resources everywhere in New Zealand, which includes its protection 

on private land and reflects a new and somewhat less limited approach to conservation 

in that it places less importance on unlimited private property rights; as stated in a 

judgment by the High Court on the question if the Resource Management Act "abrogated 

or modified" property related: 

                                                        
71  See below pp 133 ff. 
72  See Warnock (2008), pp 534 ff. The issue of protected areas is not being further discussed because the 
scope of this thesis is limited, and because protected areas in New Zealand have been thoroughly studied by 
others. 
73 Brockington (2008), p 47. 
74  Kloepfer (2008), p 18. See above p 24. 
75 Ibisch (2008), p 11. 
76 Cf Bosselmann (1995), p 116. See also section 30 (1) (a) of the Resource Management Act that deals 
with the functions of regional councils and aims for the "integrated management of the natural and physical 
resources". 
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As has been acknowledged both academically and judicially, the statutory 
implementation of integrated planning and environmental regimes represents a 
clear policy shift towards a more public model of regulation, based on concepts of 
social utility and public interest. Private law notions such as contract, property 
rights and personal rights of action have consequently decreased in importance.77 

 

The protection of biological diversity on private land is one of the strategies laid 

out in the New Zealand Biodiversity Strategy78 and there is also a statement of national 

priorities from 2007 that focuses on the protection of biodiversity on private land.79 It is 

a significant aspect of biodiversity protection because much of the indigenous 

biodiversity, which is particularly valuable to many New Zealanders, is found on private 

land and some species are now only found on private land.80 The management and 

restoration of ecosystems on private land therefore plays an important part in 

biodiversity protection. 

While the Resource Management Act places no general restriction on the use of 

private land, section 9 of the Act introduces a range of duties and restrictions on the use 

of land. According to section 9 (1), and (3), the use of land must not contravene a district 

plan or regional plan.81 Sections 13, 14 prohibit certain activities to protect river beds, 

lakes and water. There are furthermore provisions that outlaw certain harmful activities 

(sections 15 – 16), and section 17 (1) states a duty for every person to "avoid, remedy or 

mitigate any adverse effects on the environment".82 However, according to section 87 of 

the Act, many activities that would contravene one of these provisions may be legally 

carried out with a resource consent.83 

The legitimacy of many activities therefore depends on district or regional plans, 

which are made by the local territorial authorities or regional councils (see sections 63 

                                                        
77  Falkner v Gisborne District Council - [1995] 3 NZLR 622, at 631. See also at p 630: "It might be said that 
such an approach manifests a narrow nineteenth century preoccupation with proprietary rights, out-of-keeping 
with the more holistic policy concerns of sustainability and environmentalism popular today". 
78  New Zealand Biodiversity Strategy, p 36 f. See also ibid p 126 f. 
79  Protecting our Places - Introducing the National Priorities for Protecting Rare and Threatened Native 
Biodiversity on Private Land. 
80  Protecting our Places - Introducing the National Priorities for Protecting Rare and Threatened Native 
Biodiversity on Private Land, p 3. 
81  However, section 10 of the Resource Management Act provides for the continuation of certain 
existing uses. 
82  However, according to section 17 (2) this provision is "not of itself enforceable against any person", 
unless in the cases of section 17 (3) of the Resource Management Act. 
83  According to Warnock (2008), p 541, about 99 percent of resource consents are being granted. 
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ff. and 72 ff. of the Resource Management Act). Local communities thereby have a 

significant influence on the way their resources are being managed.84 In addition, local 

authorities do generally not have to compensate land owners who are affected by any 

provision in a plan (section 85 (1)) and are therefore quite unrestrained in planning 

their regions and districts.85 However, one of the drawbacks of imposing restrictions on 

landowners without compensation is that these plans are likely to be highly unpopular 

and councils may generally be reluctant to introduce any such restrictions.86 

Some New Zealand policies also suggest more integrated approaches to 

biodiversity protection. For example, Part 6 of the Conservation General Policy deals with 

changes to public conservation lands, particularly land acquisition and exchanges. Part 6 

(a) of the Policy gives a range of reasons for which these can be undertaken, for example 

to "improve the natural functioning or integrity of places" (6 (a) (ii)). The possibility of 

land acquisition or exchange is interesting because climate change could require 

changing the boundaries of protected areas.87 Still, the protection of biological diversity 

outside public lands will be of major importance in times of climate change88 since the 

possibilities of land exchanges and land acquisitions by the Crown are rather limited.89 

Part 7 of the Conservation General Policy deals with conservation "beyond public 

conservation lands and borders". However, this part of the policy is of only slight 

importance since biodiversity protection outside protected areas is generally subject to 

the Resource Management Act and the Conservation General Policy mostly sets out 

policies for the implementation of acts that focus on the protection of biological diversity 

in protected areas. 

IV) Active management strategies 

Although the first conservation initiatives in New Zealand did not include any 

active management strategies, they have now for some time been an important tool of 

                                                        
84  See also Warnock (2008), p 538. 
85  See also Warnock (2008), p 540, footnote 62: "Recall that in contrast to, for example, the United 
States, New Zealand does not have any form of constitutional protection for takings". 
86  Warnock (2008), pp 543 ff therefore explore the possibility of other mechanisms such as so-called 
designations (section 176 of the Resource Management Act), which would allow for compensations. 
87  This topic has been explored by Warnock (2008), pp 534 ff. 
88  Cf below p 160 f. 
89  See Warnock (2008) pp 534 ff. 
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conservation, especially for the preservation of native species.90 Because one of the most 

severe threats to native wildlife is introduced species, it was not sufficient to protect 

them by shielding plants and animals from direct human impacts.91 

It appears likely that climate change will further increase the likelihood of species 

movements.92 The control of species introductions and the management of introduced 

species may therefore become an important tool of conservation in climate change.93 

Because New Zealand’s unique wildlife evolved in such a long period of isolation, it has 

been particularly vulnerable to introduced organisms.94 The control and management of 

introduced species are therefore already important tools to protect New Zealand’s 

indigenous biodiversity.95 For example, the Wild Animal Control Act 1977 restricts the 

liberation of animals and gives the Minister of Conservation the general power to 

eradicate wild animals (see section 5 (1) (b) of the Wild Animal Control Act). The 

Biosecurity Act 1993 gives similar purposes and powers, particularly the "monitoring" 

and "effective management or eradication of pests and unwanted organisms" (sections 

42 and 54 of the Biosecurity Act). 

Many policy documents also discuss the problem of introduced species. For 

example, the fourth policy of the Conservation General Policy 2005 deals with 

"biosecurity and management of threats to indigenous species, habitats and ecosystems" 

(4.2). Interestingly, pest management may even include the "control of indigenous 

species, sports fish and game birds" where this is necessary for the preservation of 

indigenous biodiversity with "unique or distinctive values". The Biodiversity Strategy 

suggests more effective pest management to restore ecological processes.96 

                                                        
90 Clout (1995), p 91. 
91 Clout (1995), p 92. 
92 See below chapter 7 (p 133). 
93 Pyke (2008), p 586. 
94 See below chapter 7 (p 142). 
95 One aspect of the control of introduced species is the management of the species that already thrive 
in New Zealand. One of the most important management practices to protect native wildlife is the use of 
eradication programs that mostly try to mitigate the threat posed by introduced predatory mammals such as 
stoats, rats and ferrets. Because it would be a Herculean task to eradicate these pests from the whole of New 
Zealand, they often aim for very limited geographical areas. Especially over the last two decades, there have 
been successful eradications of introduced species from some islands (Clout (1995), p 92). 
96  New Zealand Biodiversity Strategy, p 33. 



109  

Another active management measure that could become an important strategy 

for biodiversity protection in times of climate change is species translocation.97 Such 

translocations have a long history in New Zealand; the first form of human translocation 

to New Zealand has been the – possibly unintentional – introduction of species from 

overseas: both the Maori and the European settlers introduced some species such as the 

rat that strongly affected New Zealand’s native flora and fauna.98 The first translocations 

for conservation purposes were undertaken in the late 19th century when people 

introduced mustelids in order to control the rabbit population.99 Although these 

translocations had devastating effects, translocations still are an important tool for 

conservation in New Zealand. Translocation is now often used to transfer protected 

birds to islands or sanctuaries that have been eradicated of pests. Yet, there are very few 

provisions in the law that deal with anthropogenic translocations. One example is 

section 14 A (3) of the National Parks Act 1980 that provides that the liberation of 

indigenous species may be authorized if there is sufficient evidence that the species was 

previously present in this area. This requirement reflects a "static" view of biodiversity 

protection that highly values the historic state of biological systems. 

Another intensive management strategy is species recovery programmes; such 

programmes were initiated by the New Zealand Department of Conservation in 1989.100 

There are various "Threatened Species Recovery Plans" that address the protection of 

individual species or groups of species.101 An example of a technique that has been 

employed in New Zealand and that could help species survive changing conditions is for 

example the supplementary feeding of species.102 However, the Biodiversity Strategy 

aims to sustain indigenous species in more "natural" areas in the future and thereby 

                                                        
97 Hagermann (2009), p 2; Hoegh-Goldberg (2008), p 345; Marris (2008a); Marris (2008b) but compare 
Seddon (2009), p 788. 
98 See below chapter 7 (p 142). 
99 Department of Conservation (DOC) Stoats, ferrets & weasels (mustelids). DOC <www.doc.govt.nz> last 
accessed 26 February 2009. Clout (1995), p 95.  
100 Clout (1995), p 93. 
101  See Department of Conservation Threatened Species Recovery Plans Archive <www.doc.govt.nz> last 
accessed 23 August 2009. 
102 In New Zealand, this conservation technique has for example been used to support wild birds. See 
Clout (1995), p 92. 
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having to rely less on their preservation through ex-situ conservation projects and other 

recovery programs.103 

V) Conclusion 

One of the most important conservation strategies in New Zealand is the setting aside of 

protected areas. While these large protected areas are essential instruments in 

preserving New Zealand's unique biodiversity, it is important to also protect biological 

systems outside these areas. An Act that contains such integrated approaches that 

protect biological diversity everywhere in New Zealand is the Resource Management Act. 

However, its provisions appear somewhat weak when compared to the strict provisions 

that often apply to biological diversity in protected areas. This could be problematic 

because a strategy that mostly relies on geographically defined and limited areas will 

naturally meet difficulties when climate change leads to shifts in climatic conditions and 

species movements. Other very important conservation measures in New Zealand are 

active management strategies, particularly the intensive management of some species 

and areas through feeding programmes, translocations and trapping schemes. The scale 

of these active management programmes reflects the importance that conservation in 

New Zealand places on the preservation of indigenous species.  

C) Summary 

Just like Germany, conservation in New Zealand has been influenced by a diverse 

set of conservation values and preferences.104 These values are reflected by the law, 

which also embraces a mixed set of values, and includes both anthropocentric and eco-

centric approaches to conservation. However, the situation in New Zealand is somewhat 

different in that it has an indigenous Maori community that generally holds rather 

dissimilar conservation ethics. 105  Because of the peculiarities of New Zealand's 

colonization, Maori values may sometimes have particular significance in New Zealand 

conservation law, particularly through legal references to the principles of the Treaty of 

Waitangi.  

Conservation goals in New Zealand law can be summarized as to contain some, 

but few, references to the aim of biodiversity protection, and to generally assume a 

                                                        
103  New Zealand Biodiversity Strategy, p 36. 
104  See above chapter 1 (p 17). 
105  See above chapter 1 (p 19). 
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strong focus on the protection of indigenous biodiversity, particularly species. 

Ecosystem protection is also one of the more important goals in the New Zealand law, 

while there are only very few references to genetic diversity. Other conservation goals in 

New Zealand law are often associated with some kind of aesthetic value, for example the 

protection of landscape or geological features. 

The so-called "soft law", that means policies that are not "law" in the strict sense, 

mostly reflect similar values. Two of most important policies are the Conservation 

General Policy from 2005 and the New Zealand Biodiversity Strategy from 2000. 

Interestingly, the focus on species that seems to be generally predominant in New 

Zealand conservation appears to be somewhat less obvious in the Biodiversity Strategy. 

All in all, it becomes apparent that the New Zealand law has a strong focus on indigenous 

biodiversity, particularly species. These objectives might be difficult to maintain in times 

of climate change.  

The most important pieces of legislation concerning the protection of biological 

diversity in New Zealand are the Resource Management Act and the Conservation Act. 

While the Conservation Act has a focus on conservation in specially protected areas 

(part 4 of the Act), the Resource Management Act is set out to protect natural resources 

anywhere in New Zealand.  

Protected areas are of very high importance for conservation in New Zealand. 

However, a strategy that mostly relies on geographically defined and limited areas will 

naturally meet difficulties when climate change leads to shifts in climatic conditions and 

species movements. The Resource Management Act contains conservation strategies 

that protect biological diversity everywhere in New Zealand and also places restrictions 

on the use of private land. However, according to section 87 Resource Management Act, 

many activities may be carried out with a resource consent. The level of protection for 

biodiversity thereby also depends on district or regional plans that are made and 

implemented by local authorities. 

Active management strategies, particularly the intense management of 

indigenous species have for a long time been an important tool of conservation efforts in 

New Zealand. Again, this reflects the importance that conservation in New Zealand 

places on the protection of its unique indigenous biological diversity. 
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CHAPTER 6: CLIMATE CHANGE – CHARACTER AND 

PREDICTIONS 

A) Introduction 

Developing biodiversity protection strategies against climate change requires a 

basic understanding of the climate change process and its implications for the 

environment. This chapter gives an overview of the greenhouse effect and the most 

important predictions for Germany and New Zealand. 

I) The history of global climate 

In order to understand the issues around the development of adaptation 

strategies to climate change, it is necessary to appreciate that Earth has already 

experienced many changes and variations in climate that have had large impacts on 

biodiversity.1 

Observable changes in the global mean temperature and carbon dioxide levels 

have occurred throughout the past hundreds of millions of years.2 There are for example 

at least three well-defined major glacial stages: the Cryogenian Period from between 

800 and 600 million years ago, the Karoo Ice Age at about 300 million years ago and the 

current ice age, the Quaternary Period, which started about 2.6 million years ago.3 There 

have also been periods that were significantly warmer than the present. The most recent 

of these, the middle Pliocene warm period, occurred about 3 million years ago.4 Within 

the current ice age, Earth’s climate has oscillated between warmer and colder periods. 

There were several large and abrupt temperature changes, the last being the Younger-

Dryas which occurred between 13,000 and 11,500 years ago.5 Although global warming 

in the near future is predicted to be significantly faster than the average change over the 

last glacial period, similarly rapid changes have occurred in the past over limited times.6 

The most recent period that was warmer than present is the last interglacial stage, 

                                                        
1 Cf Overpeck (2005), p 91. 
2 Overpeck (2005), p 93. 
3 Overpeck (2005), p 93. 
4 Overpeck (2005), p 94. 
5 Overpeck (2005), p 95. 
6 Thomas (2005), p 89. 
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between about 130,000 and 116,000 years ago.7 While the global mean temperatures in 

the last interglacial stage were probably just about 1-2qC warmer than at present, there 

have been great regional and seasonal variations.8 While it has sometimes been 

suggested that anthropogenic climate change would be significantly greater than any 

previous changes, there have been very abrupt changes in the past, and the global rate of 

human-induced change is not expected to be significantly greater than the rates of some 

of the previous natural changes.9 

Despite previous occurrences of rapid climate change, species, ecosystems and 

biomes that remained have evolved within a fairly well defined envelope of climate 

variability and "climate forcings".10 While the predicted rate of change may not be 

unprecedented, absolute warming may be greater and soon exceed the levels 

experienced in the past 2 million years.11 Taking regional variability into account, it is 

very likely that many parts of the world will soon have higher average temperatures 

than they have experienced over the last 2 million years or more.12 

II) The greenhouse effect 

It has been known for decades that Earth’s climate is not constant,13 but is being 

influenced by three main factors: i) the amount of incoming solar radiation, ii) the 

fraction of solar radiation that is reflected, and iii) the outgoing radiation from Earth 

back towards space.14 Changes or variations in Earth’s climate can result from changes 

in any of these factors. As these factors are interrelated, climate analysis becomes a 

complex and difficult process. The reflectivity of the Earth’s surface and atmosphere is 

especially subject to a whole range of puzzling factors, such as the amount of clouds and 

small particles in the atmosphere and the consistency and colour of Earth’s surface. This 

reflectivity can be influenced by occurrences in nature (such as volcanic eruptions), or 

                                                        
7 Otto-Bliesner (2006), p 1751. 
8 Overpeck (2005), p 97. Cf also Otto-Bliesner (2006), pp 1751 ff. 
9 Overpeck (2005), pp 96 f. 
10 Overpeck (2005), p 98. Climate forcings are mechanisms that lead to changes in climate and thereby 
"force" the climate to change. Cf Centre of Air Transport and the Environment (last updated 2005) Climate 
Forcings <www.ace.mmu.ac.uk> last accessed 31 March 2009. 
11 Overpeck (2005), p 97. 
12 Overpeck (2005), p 103. 
13 Le Treut (2007), p 100. 
14 Le Treut (2007), p 96. 
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by human activity:15 for example, so-called greenhouse gases, such as carbon dioxide, 

increased by about 35 per cent in the industrial era due to human activities.16 These 

gases absorb the outgoing radiation emitted by Earth and trap this energy, thereby 

having a blanketing effect.  

Because weather and climate undergo many short-term variations, it is difficult 

to detect long-term changes. However, historic climate research has shown that the 

Northern Hemisphere’s annual average surface temperatures since 1860 have shown a 

warming that is without precedent in the past millennium.17 The afore-mentioned 

dramatic increase in atmospheric greenhouse gases causes today’s scientists to believe 

that the observed significant warming across the globe cannot be explained entirely by 

natural variability.18 There is now not only strong consensus in the scientific community 

that a climate change can be observed, but also that it is caused by human activity.19 

Research suggests that there could be different kinds of climatic threats to 

biodiversity in the next centuries. 20  The described prehistoric events of non-

anthropogenic climate changes are so far poorly understood and could happen again in 

the near future; these events are believed to have caused mass extinctions in the past 

and could again strongly affect biological systems. Another threat is posed by the 

predicted anthropogenic climate change.21 There could even be a combination of 

anthropogenic and non-anthropogenic abrupt climate changes.22 

The term climate change may refer to any change in climate over time, whether 

due to natural variability or as a result of human activity.23 However, some documents 

such as the United Nations Framework Convention on Climate Change use the term 

"climate change" only to refer to changes in climate that can be attributed directly or 

                                                        
15 Le Treut (2007), p 97. 
16 Le Treut (2007), p 97. 
17 Hulme, M. (2005), p 34. 
18 Rosenzweig (2007), p 81. 
19 Liebing (2007), p 11. 
20 Overpeck (2005), p 103. 
21  Some would argue that anthropogenic climate change implies a special responsibility for humans. Cf 
Dunlop (2008), p 90: "the changes are human induced, therefore humanity is responsible for any loss". 
22 Overpeck (2005), p 103. 
23 Rosenzweig (2007) p 6. 
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indirectly to human activity.24 For the purpose of this thesis "climate change" may refer 

to any anthropogenic or non-anthropogenic climate change in the present or near 

future. 

III) Climate research 

As climate has a strong influence on flora and fauna, it is crucial for every party 

involved in conservation to know how the climate is likely to develop. Unfortunately, as 

climate is influenced by many factors, it is extremely difficult to predict these changes. 

All the research undertaken thus far can only give vague ideas of how global climate may 

possibly develop over the next century. As climate change predictions cannot be tested 

under laboratory conditions, they tend to be very controversial. 

Some press releases give the impression that there is a large group of scientists 

who do not support the theory of anthropogenic climate change.25 One of the most 

recent of them concerned a conference held in March 2009 in New York. The Heartland 

Institute distributed information that anthropogenic global warming was an invention of 

scientists who are supported by interest-groups which have taken control of "who gets 

funding, who gets published, who gets acclaimed, and who gets demonised".26 It is very 

difficult to refute these theories because climate research is very complex and it has 

been discovered that there have been large and abrupt climatic changes in the past that 

were not influenced by anthropogenic impacts.27 However, most climate research finds 

that anthropogenic climate change is a major threat to biodiversity and there are very 

few serious climate scientists who still doubt that the changes in climate that are already 

occurring now are caused by human activity.28 However because opponents of the 

theory of anthropogenic climate change often claim that research supporting their point 

of view does not get enough support to be carried out properly or become published, 

                                                        
24 Article 1 (2) United Nations Framework Convention on Climate Change from 1992. 
25 Cf for example NZPA (1 May 2006) Group rejects "unfounded" global warming claims. New Zealand 
Herald <www.nzherald.co.nz> last accessed 25 March 2009. "A group of leading climate scientists has 
announced the formation of the New Zealand Climate Science Coalition, aimed at refuting what it believes are 
unfounded claims about man-made global warming". See also Commonsense about Climate Change. The New 
Zealand Climate Science Coalition <www.climatescience.org.nz> last accessed 27 March 2009.  
26 Miller, D. (March 2009) 2009 International Conference on Climate Change: Update #3. The Heartland 
Institute <www.heartland.org> last accessed 31 March 2009. 
27 Liebing (2007), p 11. 
28 Rahmsdorf, S. (10 April 2007) Die Wahrheit zum Klima (The truth about climate). Frankfurter 
Allgemeine Zeitung Nr. 83, p 39, cited from FAZ.NET <www.faz.net> last accessed 31 March 2009. 
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they still successfully gain media attention.29 These theories will not be further explored 

because it is not the purpose of this research to convince anyone of the existence of 

human-induced climate change. 

Because climate change affects many different research areas and policy fields, 

decision-makers and scientists involved in completely unrelated areas have to 

understand its possible implications. Obviously, the fact that climate is a very 

complicated process makes it very challenging for these people to gain a genuine 

overview of the most reliable current climate predictions. 

The question arises, which predictions governments and law-makers should use 

to plan with. One organization that was established to address these difficulties is the 

Intergovernmental Panel on Climate Change (IPCC). The IPCC comprises an 

international group of experts whose task it is to summarize and review the bulk of 

predictions and give policy makers an “objective” source of information. It was 

established by the World Meteorological Organization (WMO) and the United Nations 

Environmental Program (UNEP) in 1988, in response to the widespread recognition that 

human-influenced emissions of greenhouse gases have the potential to alter the climate 

system.30 It now provides one of the most popular sources of information used by those 

who have to plan with and for climate change.  

In the last two decades, the IPCC has written four assessment reports 

summarizing the current state of climate research. The first assessment report was 

adopted in 1990. Models available at that time predicted a rate of increase of the global 

mean temperature during the 21st century of 0.3qC per decade, with an uncertainty 

range of 0.2qC to 0.5qC, and an increase of the global mean sea level of 6 cm per decade 

with an uncertainty range of 3 to 10 cm. They pointed out a number of uncertainties 

including sources and sinks of greenhouse gases and the role of clouds, oceans and polar 

ice sheets. The second and third assessment reports were adapted in 1995 and 2001 

respectively. The fourth and most recent report was published in 2007 and reflects the 

huge scientific progress has been made in terms of making predictions – despite 

                                                        
29  Grandia, K. (29 April 2008) Outrage in the Climate Science Community Continues Over the "500 
Scientists" List. Desmogblog <www.desmogblog.com> last accessed 31 March 2009. The scientists cited by the 
Heartland Institute included for example Ming Cai and Stefan Rahmsdorf. The research of both scientists shows 
that global warming is influenced by anthropogenic impacts. Cf for example Kalnay (2003), p 528; Rahmsdorf, S. 
(10 April 2007) Die Wahrheit zum Klima (The truth about climate). Frankfurter Allgemeine Zeitung Nr. 83, p 39, 
cited from FAZ.NET <www.faz.net> last accessed 31 March 2009. 
30 IPCC, About IPCC. IPCC <www.ipcc.ch> last accessed 31 March 2009. 
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persisting difficulties. However, the latest IPCC report only considers peer-reviewed 

research done before mid-2006 and therefore does not contain the most state-of-the-art 

work done since then.31 

As the IPCC assessment reports need to be unanimous, approved by 154 

governments – including the United States and oil-rich countries, such as Saudi Arabia – 

most scientists believe the reports have a tendency to be rather too conservative.32 The 

fact that the IPCC frequently had to correct its predictions because they were too careful 

supports these critics.33 Few scientists argue that the IPCC overstates the danger of 

climate change.34 

To adapt wildlife conservation strategies and the nature protection law to climate 

change, it is necessary to gain a general understanding of the most recent predictions 

while taking into account that they will always have a high degree of uncertainty. 

B) Global Climate Change in the 21st Century 

Rising temperatures caused by climate change are a serious threat to biological 

systems, but that is not the only worrisome aspect of climate change. Climate change will 

affect biological diversity in several ways, for example changes in precipitation and sea 

level rise. This section summarises the global predictions of the changes that are most 

likely to have a high impact on biodiversity. 

I) Temperature changes 

There are many models that attempt to project the average temperature rise in 

the near future. The IPCC-models predict an average temperature rise of between 1.8qC 

and 4qC over the next century.35 According to the IPCC, it is very likely that global 

                                                        
31 Borenstein, S. (28 Jan. 2007) Experts: latest climate reports too rosy. CBS News <www.cbsnews.com> 
last accessed 31 March 2009. 
32 Borenstein, S. (28 Jan. 2007) Experts: latest climate reports too rosy. CBS News <www.cbsnews.com> 
last accessed 31 March 2009; see also Ruhl (2008), p 3 (footnote 2). 
33 An example are the new predictions that the sea level will rise at about twice the speed as previously 
estimated. Cf Eickemeier, P (last modified 12 Dec. 2008) Tipping elements, sea level rise and costs of climate 
protection outlined in Poznań. Potsdam Institute for Climate Change Research <www.pik-potsdam.de> last 
accessed 31 March 2009. 
34 Stefan Rahmstorf, a physics and oceanography professor at Potsdam University in Germany, says, "In a 
way, it is one of the strengths of the IPCC to be very conservative and cautious and not overstate any climate 
change risk". Cited from Borenstein, S. (28 Jan. 2007) Experts: latest climate reports too rosy. CBS News 
<www.cbsnews.com> last accessed 31 March 2009. 
35 Meehl (2007), p 749. 
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warming will mean an increase in the average global mean temperature of more than 

1.5qC and even a rise of more than 4.5qC cannot be excluded.36  

The rise in global mean temperature is expected to be accompanied by strong 

regional variations. For example, there will probably be more warming in northern 

continental areas and less over the southern hemisphere oceans.37 A warmer climate 

may also lead to more weather extremes; heat waves, for example, are expected to 

become more frequent, intense and longer lasting in the future.38 

One of the main problems associated with a significant rise of the global mean 

temperature are changes in habitat conditions. For example, one of the effects of a rise in 

global mean temperature would most likely be a decline of mountain glaciers and snow-

depth.39 

II) Precipitation 

Another climate change-factor expected to have strong impacts on biological 

diversity is variation in precipitation cycles: models suggest that there might be a 

general intensification of the global hydrological cycle that would lead to an increase in 

mean precipitation in higher latitudes. 40  Warmer temperatures are for example 

expected to increase the amount of globally averaged mean water vapour, evaporation 

and precipitation.41 Generally, mean precipitation is expected to increase in the tropics 

and decrease in the subtropics.42 Precipitation extremes are expected to increase, 

possibly leading to an increase of precipitation intensity and longer periods between 

rainfalls.43 Because the increase of precipitation extremes is expected to be stronger 

than the increase in mean precipitation, some regions will probably experience more 

droughts than they do now.44 

                                                        
36 Meehl (2007), p 749. The IPCC uses a well-defined terminology to consistently describe the probability 
of an occurrence or outcome. See also IPCC (2005). 
37 Meehl (2007), p 749. 
38 Meehl (2007), p 749. 
39 Meehl (2007), p 750. 
40 Meehl (2007), p 750. 
41 Meehl (2007), p 750. 
42 Meehl (2007), p 750. 
43 Meehl (2007), p 750. 
44 Meehl (2007), p 750. 
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III) Extreme events 

Some studies suggest that there already are increases in the frequency or 

intensity of natural disasters such as river floods and cyclones, but these increases could 

– at least in part – also be associated with other human-induced changes.45 However, as 

extreme events are not usually a frequent occurrence and there is not enough 

information about historic extreme events, it is very difficult to show that any statistical 

increase in their occurrence is due to global climate change. Changes in the occurrence 

of hurricanes and weather extremes are expected, but it is very uncertain to what extent 

they could affect New Zealand or Germany.46 

IV) Sea level rise 

According to some projections, sea level rise is going to be one of the severest 

impacts by climate change.47 Throughout the 20th century, a sea level rise of about of 1.5 

to 2.0 mm per year has been observed.48 Warmer global temperatures may further 

increase the volume of the global ocean and thereby produce a thermostatic sea level 

rise.49 The projections regarding sea level rise are very uncertain, but scientists expect 

significant increases in the rate of rise with some predicting a rise of up to about 0.5 m 

over the next century.50 More recent projections that include new data on rapid changes 

in ice flow suggest a possible global sea level rise of 0.5 to 1.4 metres above the 1990 

level by 2100.51 It is possible that sea level rise between the latitudes of 30°S to 45°S and 

30°N to 45°N (which would include both New Zealand and Germany) will be 

significantly higher than the global mean.52 However, projections are still too uncertain 

to quantify the expected regional distribution of sea level rise.53 Mitigation measures 

                                                        
45 Rosenzweig (2007), p 109 f. 
46 Meehl (2007), p 783. 
47 Eickemeier, P (last modified 12 Dec. 2008) Tipping elements, sea level rise and costs of climate 
protection outlined in Poznań. Potsdam Institute for Climate Change Research <www.pik-potsdam.de> last 
accessed 31 March 2009. 
48 Bindoff (2007), p 410. 
49 Meehl (2007), p 812. 
50 Meehl (2007), p 821. 
51 Eickemeier, P (last modified 12 Dec. 2008) Tipping elements, sea level rise and costs of climate 
protection outlined in Poznań. Potsdam Institute for Climate Change Research <www.pik-potsdam.de> last 
accessed 31 March 2009. 
52 Meehl (2007), p 813. 
53 Christensen (2007), p 909. 
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that keep global warming below 2qC could also keep sea level rise well below the 

predictions of 0.5 metres.54 

V) Increase in acidity 

Only a part of the increasing carbon dioxide emissions remains in the atmosphere 

and contributes to the so-called greenhouse effect. It is anticipated that the remainder 

might lead to further habitat changes. For example, some carbon dioxide is being 

absorbed by the oceans and causes chemical reactions at the ocean’s surface that lead to 

the acidification of the surface ocean.55 This process is not yet well understood but is 

expected to be a particular problem in the surface waters of southern oceans and 

possibly also affect low-latitude regions and the deep ocean.56 

C) Climate Change in New Zealand 

Even though there are comparatively few regional climatic studies of the New 

Zealand area available, the most recent research does give a general idea of how 

conditions in New Zealand are likely to change.57 

I) New Zealand’s climate 

New Zealand’s latitudinal position (between 37°S to 47°S)58 is closer to the 

equator than Germany and approximately corresponds to the Northern Mediterranean 

region. The surrounding sea leads to relatively mild temperatures and fewer continental 

weather extremes, but sometimes brings sudden and unexpected weather changes that 

can be rapidly being blown in over the sea.59 New Zealand has a moderately high 

average precipitation.60 

                                                        
54 Eickemeier, P (last modified 12 Dec. 2008) Tipping elements, sea level rise and costs of climate 
protection outlined in Poznań. Potsdam Institute for Climate Change Research <www.pik-potsdam.de> last 
accessed 31 March 2009. 
55 Meehl (2007), p 750. 
56 Meehl (2007), p 750. 
57 Christensen (2007), p 898. 
58 New Zealand Tourism Guide (2008) New Zealand Climate, Weather, Temperatures and Seasons 
<www.tourism.net.nz> last accessed 28 March 2009. 
59 New Zealand Tourism Guide (2008) New Zealand Climate, Weather, Temperatures and Seasons 
<www.tourism.net.nz> last accessed 28 March 2009. 
60 Tourism New Zealand (2008) Climate and Weather <www.newzealand.com> last accessed 28 March 
2009. 
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New Zealand is already experiencing some climatic changes: some research 

suggests that the mean temperature increased by about 0.9qC from 1908 to 200661 and 

the fourth IPCC assessment report estimates that there has been a temperature increase 

of 0.4qC to 0.7qC since 1950.62 There has also been a reduced frost frequency over much 

of the country, the South Island glaciers and snowlines have retreated and alpine snow 

mass has been decreasing. 63 Measures of local sea surface temperatures show a rise of 

0.7qC since 1951.64 The sea level is estimated to have risen by about 0.16 m during the 

20th century and by about 0.07 m since 1950.65 

There are some climatic processes that dominate New Zealand's climatic 

conditions. These so-called "key processes" are the subtropical high-pressure belt and the 

mid-latitude westerly wind circulation which has embedded disturbances.66 Rainfall 

patterns in New Zealand are also strongly influenced by the interaction of the 

predominantly westerly circulation with the country's very mountainous topography.67 

New Zealand’s climate also shows some strong natural variations that are not 

caused by climate change, but which are attributed to the influence of the El Niño-

Southern Oscillation (ENSO), that means the complex changes that can occur through El 

Niño or La Niña conditions in and around the Pacific Ocean.68 The ENSO significantly 

influences the occurrences of rainfall, drought and tropical cyclones in New Zealand. 

Because it is not certain how ENSO will change in the future, it is very difficult to make 

projections for those aspects of New Zealand’s climate that are strongly influenced by 

this phenomenon.69 

                                                        
61 Ministry for the Environment (2008a), p 5 f. 
62 Hennessy (2007), p 509. 
63 Ministry for the Environment (2008a), p 5 f. 
64 Hennessy (2007) p 510. 
65 Cf Ministry for the Environment (2008a), p 6. Hennessy (2007) p 509. 
66 Christensen (2007), p 898. 
67 Christensen (2007), p 898. 
68 Ministry for the Environment (2008a), p 6. 
69 Christensen (2007), p 898. 
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II) Temperature 

According to the IPCC, all of New Zealand is very likely to become warmer over 

the next century.70 While the rate of warming in the 21st century is expected to be much 

faster than the rate of warming observed over the 20th century,71 the warming of the 

South Island is expected to be smaller than the global mean.72 Some models projected 

changes in extreme temperatures, especially a decrease by about 20 per cent of the 

annual frequency of days below 0qC, particularly in the southern part of New Zealand 

and a similar increase of the number of days above 25qC.73 An increased frequency of 

extreme warm events is deemed likely whereas extreme cold events are expected to 

occur less frequently.74 

III) Precipitation 

According to the IPCC, warming generally increases the spatial variability of 

precipitation and this will contribute to decreasing rainfall in the subtropics and 

increases in higher latitudes.75 In New Zealand’s case, precipitation is likely to increase 

in the west of the South Island.76 According to another study, rainfall will increase in the 

whole of the South Island, especially in its southern half.77 Studies indicate changes in 

the potential of extreme winter rainfall but the projected rainfall extremes are quite 

uncertain.78 On the other hand, a recent study suggests significant increases of drought 

frequency in the east of both islands by the 2080s.79 

As temperature rises, it becomes less likely that precipitation will come down as 

snow. A decrease in snow cover and a rise in snow lines are therefore generally 

                                                        
70 Christensen (2007), p 896. 
71 Christensen (2007), p 899. 
72 Christensen (2007), p 896. 
73 Christensen (2007), p 902.  
74 Christensen (2007), p 896. 
75 Christensen (2007), p 849. 
76 Christensen (2007), p 896. 
77 Christensen (2007), p 900. 
78 Christensen (2007), p 902. 
79 Christensen (2007), p 902. 
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expected.80 However, a reduced snow-cover is sometimes estimated to be less likely on 

the South Island where precipitation is rather expected to increase.81  

IV) Winds and cyclones 

Cyclones from the tropics sometimes already affect the northern and eastern 

regions of New Zealand’s north island.82 According to IPCC projections, there could be an 

increase of cyclones in the Australian region; however, details of changes in storm tracks 

are very uncertain and it is not clear how cyclones could affect New Zealand in the 

future.83 An increase in storm track frequency and cyclone intensity in New Zealand is 

possible, but very uncertain.84 The mean wind speed is expected to increase over the 

South Island, especially in winter.85 

D) Climate Change in Germany 

I) Temperature 

Notwithstanding the extremely cold temperatures in the winter of 2008/2009, a 

trend towards greater warming in winter than in summer can already be observed in 

Germany.86 The 1990s were shown to be the warmest decade in Germany in the 20th 

century.87 This is in accordance with predictions that annual mean temperatures in 

Europe are likely to increase, possibly more than the global mean. 88 

Observations over the last decades show that the differences between summer 

and winter temperatures in northern and central Germany decreased by about 0.5q to 

1.5°C, whereas the difference between summer and winter temperatures for southern 

Germany actually increased (by about 0.5°C).89 The climate in northern and central 

Germany will therefore become more maritime whereas the climate in southern 

                                                        
80 Ministry for the Environment (2008), p 28. 
81 Christensen (2007), p 901. 
82 Ministry for the Environment (2008), p 34. 
83 Christensen (2007), p 902; Ministry for the Environment (2008), p 34. 
84 Ministry for the Environment (2008), p 28. 
85 Christensen (2007), p 898. 
86 Liebing (2007), p 10. 
87 Zebisch (2005), p 197. 
88 Christensen (2007), p 872. 
89 Leuschner (2004), p 8. 
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Germany will be more continental. This trend is also reflected in a recent IPCC 

projection that predicts that warming in Northern Europe is likely to be largest in winter 

and minimum winter temperatures in Northern Europe are likely to increase more than 

the average – while the warming in the Mediterranean area is expected to be greatest in 

summer.90 It is also expected that the highest maximum daily temperatures will increase 

more than the medium daily temperatures.91 Throughout Europe, the duration of the 

snow season is likely to become shorter and snow depth is therefore expected to 

decrease in most regions.92 

II) Precipitation 

Precipitation observations and predictions for Germany show considerable 

regional differences.93 While the overall annual precipitation in West Germany has 

significantly increased (by 10-20 per cent) between 1896 and 1995, such a trend cannot 

be found in Eastern Germany.94 The precipitation mostly increases in winter and 

spring.95 These observations are consistent with recent IPCC-projections for central 

Europe that predict precipitation increases in winter but decreases in summer.96 

Annual precipitation and extremes of daily precipitation are very likely to 

increase in most of Northern Europe97 while summer drought-risks are likely to increase 

in central Europe. The length of the snow season is very likely to shorten and snow 

depth is likely to decrease in most of Europe.98 

                                                        
90 Christensen (2007), pp 872, 850. While the United Nations defines Germany as being part of Western 
Europe, it is bordering Northern (Denmark) and Eastern (Poland) Europe and its region is also sometimes 
referred to as central Europe. Cf United Nations Statistic Division (revised 17 October 2008) Composition of 
macro geographical (continental) regions, geographical sub-regions, and selected economic and other 
groupings <http://unstats.un.org> last accessed 25 March 2009. 
91 Christensen (2007), p 877. 
92 Christensen (2007), p 872. 
93 Cf Leuschner (2004), p 7. 
94 Leuschner (2004), p 7. 
95 Leuschner (2004), p 7. 
96 Christensen (2007), p 872. 
97 Christensen (2007), p 872. 
98 Christensen (2007), p 850. 
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III) Changes in wind speed 

Predictions for wind changes are very uncertain. There could be an increase in 

average wind speeds in central and northern Europe.99 There could also be an increase 

in extreme wind speed, which usually means winter cyclones.100  

E) Summary 

Research has shown that climate change is no new phenomenon but that there 

have been a range of changes in the history of Earth.101 However, rates of changes that 

are similar to those predicted over the next century have not occurred in recent 

history.102 This means that most ecosystems have adapted to climatic conditions that did 

not include climatic changes similar to those predicted to occur in the near future.103 

The current climate change is believed to be of a different nature than historic 

climate changes in that it has partly been induced by human activity, particularly by the 

emission of so-called greenhouse gases. It is not quite clear to what extent current and 

future climate change may be attributed to natural variability or anthropogenic factors. 

While the distinction between "natural" and "anthropogenic" climate change may be 

important for some discussions, it is not of much significance for this research. The term 

"climate change" is therefore used to refer to either of these phenomena. 

Any predictions concerning the development of global and regional climatic 

conditions are very uncertain. While there are a range of scientists who disagree with 

the predictions of the International Panel on Climate Change (IPCC), it is not the purpose 

of this thesis to analyse the scientific discussion, but to summarize the predictions made 

by international experts. 

There is expected to be an increase in global mean temperature, with the IPCC-

models predicting an average temperature rise of between 1.8° and 4° over the next 

century. These changes will not lead to a steady increase of temperatures, but will be 

accompanied by strong seasonal and regional variations. The predictions for the New 

Zealand area are generally very uncertain because there are only few regional studies 

available for this area. New Zealand is expected to experience an increase in its mean 
                                                        
99 Christensen (2007), p 877. 
100 Christensen (2007), p 878. 
101 Cf Overpeck (2005), p 91.  
102  See Overpeck (2005), p 97. 
103  See also Overpeck (2005), p 98. 
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temperature, but the warming is expected to be lower than the global mean temperature 

increase. Some research already shows significant temperature increases over the 20th 

century. Similar observations have been made in Germany, where the 1990s were found 

to be the warmest decade in the 20th century.104 Some studies predict temperature 

increases in Europe to be higher than the global mean.105 

Temperature increases are not the only climatic changes that are expected to 

strongly affect biodiversity. Other factors of climate change that are expected strongly 

affect biological systems, are changes in precipitation, sea level rise and more frequent 

occurrences of extreme events. Climate change is predicted to lead to variations in 

precipitation cycles that may strongly affect biodiversity on Earth. The predictions 

concerning precipitation in New Zealand suggest that there will be increases in some 

regions and decreases in others. The predictions for Germany also show significant 

regional and seasonal variations. 

A sea level rise could strongly affect the coastal regions of both New Zealand and 

Germany. Most scientists expect some sea level rise, but the predictions vary 

significantly. Recent predictions estimate that the rise could be as high as 1.4 m,106 a rise 

that would have an immense impact on the coastal environment.  

Extreme events are often expected to cause more damage to biological systems in 

the future. For example, heat waves are predicted to become more frequent, intense and 

longer lasting.107 It is very uncertain to what extent other weather extremes such as 

hurricanes could affect Germany or New Zealand in the future.108 

                                                        
104  Zebisch (2005), p 197.  
105  Christensen (2005), p 872.. 
106 Eickemeier, P (last modified 12 Dec. 2008) Tipping elements, sea level rise and costs of climate 
protection outlined in Poznań. Potsdam Institute for Climate Change Research <www.pik-potsdam.de> last 
accessed 31 March 2009. 
107 Cf Meehl (2007), p 749. 
108  Cf Meehl (2007), p 783. 



127  

CHAPTER 7: IMPACTS OF CLIMATE CHANGE ON BIOLOGICAL 

DIVERSITY 

It is a prerequisite for the planning and development of protection strategies for 

climate change to have an understanding of the kinds of threats that climate change 

poses to biological diversity. The term threat implies that something is affected in a way 

in which it should not be affected. For the case of biodiversity protection in New Zealand 

and Germany, the values people hold and the goals that are set out in domestic, 

European and international law have to be considered when looking at the observations 

and predictions on how climate change will affect biological diversity. 

One of the reasons why the current climate change poses such a serious threat to 

wildlife is that it occurs at a time when the biological diversity of ecosystems, flora and 

fauna is already decreasing significantly. This chapter therefore also describes other 

threats that affect biological diversity in Germany and New Zealand. It attempts to bring 

out the differences between the threats that have affected biological systems in New 

Zealand and Germany in order to help understand, how and why protection strategies in 

these countries may differ significantly. 

A) Introduction – Effects of Past Climate Changes on Biodiversity 

There have been several mass extinction events in the past and there is 

increasing confidence that most of them can be linked to climate change.1 Similarly, 

extinctions that occurred at the beginning of the Holocene about 10,000 years ago might 

have been caused by a rapid warming.2 While most species appear to have survived this 

warming at either higher latitudes or altitudes,3 scientists generally expect different 

responses of species to the current climate change. Because the warming might exceed 

the levels experienced over the last 2 million years, most species and ecosystems will 

experience changes they have not gone through before.4 

 

                                                        
1 Mayhew (2008), p 50. 
2 Watkinson (2001), p 412. 
3 Watkinson (2001), pp 412 f. 
4 Overpeck (2005), p 97. 
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What makes a significant climate change in the near future particularly 

dangerous to our biological systems is that it is only one out of a number of 

anthropogenic threats to wildlife. The changes brought about by climate change will 

often affect an already unstable population and the habitat fragmentation that exists 

today will make adaptation, for example through migration into other areas, much more 

difficult. Human activity has drastically reduced the options for species, and extinctions 

therefore become much more likely. 

B) Starting Point – The Situation of Biological Diversity Today 

Humankind has been influencing nature for thousands of years – there is no 

natural ecosystem left that has not to some extent been changed by human activity.5 

Human impacts resulting from the cumulative effects of 6.4 billion people and damaging 

use of resources have affected the natural world to a disturbing degree.6 Since the 

industrial era, humans have been destroying the environment to an extent that seriously 

threatens millions of people and may be irrevocable. 

There are numerous threats to biodiversity and their impact on ecosystems 

varies from biome to biome. Habitat transformation in the form of pollution is for 

example a serious ecological problem for inland waters but marine biomes have so far a 

rather low degree of pollution.7 The most important threats to biological diversity could 

be categorized as overexploitation, habitat transformation, biotic exchange and climate 

change. In order to enable the reader to appreciate the threat climate change poses to 

biological diversity, this section gives a general overview of the other threats that affect 

ecosystems worldwide. 

I) Overexploitation – hunting, taking, fishing 

Humans have exploited wild plants and animals for a long time.8 Exploiting 

activities such as hunting or harvesting may have a variety of impacts on biological 

diversity: while activities like hunting and fishing intentionally kill the targeted species, 

overexploitation may also have serious impacts on non-target species and ecosystems, 

for example those that are taken accidentally or opportunistically as bycatch. This kind 

                                                        
5 Meffe (2005), p 3. 
6 Meffe (2005), p 3. 
7 Duraiappah (2005), p 9. 
8 Reynolds (2005), p 253. 
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of indirect exploitation is a serious problem for some marine wildlife. Shrimp trawlers 

for example commonly catch up to 90 per cent unwanted species that are then being 

dumped overboard dead.9 Direct human predation on the other hand has caused the 

extinction of many species, a famous example possibly being the ancient New Zealand 

moa (Dinornithidae).10 Currently very problematic forms of overexploitation are for 

example the marine fisheries.11  

II) Habitat transformations 

There are several ways that species can be affected by various forms of habitat 

transformations such as for example habitat loss, habitat destruction or habitat 

fragmentation. Habitat loss is the most intense form of habitat transformation and can 

mean the abrupt interruption of all natural processes. For example, areas that are 

converted for agricultural or industrial use may be totally lost as suitable habitat for 

species that lived there. Habitat degradation on the other hand generally refers to events 

that affect some but not all the species. Because the majority of Earth’s surface has been 

transformed by human activities to a greater or lesser extent, habitat degradation and 

loss are the currently most serious threats to biodiversity.12 

One form of habitat degradation that may be particularly dangerous for species in 

climate change is the destruction of natural water management systems, often through 

increased water demand by agriculture and urban areas or through alterations of the 

land-cover type that influence its water yield or transpiration.13 Because climate change 

might significantly alter global precipitation patterns, water management systems could 

be especially important for species and ecosystems. 

Habitat degradation is the primary cause of extinction and endangerment 

globally. In addition, it does not only affect the degraded habitat itself but frequently 

leads to unconnected habitat patches that may be too isolated for some species. While 

habitat fragmentation thereby always constitutes a serious threat to biological systems, 

it becomes even more dangerous for wildlife as it tries to adapt to varying conditions. 

Because it is one of the most important survival strategies for species to migrate into 
                                                        
9 Hunter (1996), p 199. 
10 Clout (1995), p 91. 
11 Cf Reynolds (2005), p 254 ff. 
12 Groom (2005), p 173. Watkinson (2001), p 424. 
13 Cf Mark (2008), pp 25 ff. 
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other habitats when climate changes occur, habitat fragmentation poses a serious threat 

and may lead to the extinction of many species.14 Natural dispersal barriers such as 

mountains, rivers, lakes and desert basins, in conjunction with all man-made barriers, 

make it very difficult for many species to migrate which means that even small-scale 

climate changes would now seriously threaten many species. Climate changes of the 

scale that is predicted to occur over the next century may pose a threat to all species that 

cannot disperse quickly enough to track their climatic envelope.15 

III) Introduced species 

Introduced species are species that occur in an area outside their native range 

and have been transported there by human activity.16 Introduced species can cause 

major changes to native ecosystems and have become a global issue, with European 

trees in Africa, New Zealand snails in North America, South American trees in Asia and 

Asian crabs in Europe.17 Introduced species may affect native biodiversity in various 

ways, for example through predation of native species, competition with native species, 

spreading of parasites and other diseases; more indirect effects of introduced species 

might include resource competition and habitat modification.18 Non-native species often 

have considerable impact on their new ecosystem because many of them thrive in their 

new habitat. One of the reasons given for their success is that they are freed from 

natural enemies, competitors and parasites.19 

Although introduced species often significantly change their new habitats, this 

does not establish non-native species as being per se harmful to biological diversity. 

There are scientists who argue for the positive effects some non-native species might 

have on their new environment. For example, introduced species have been successfully 

used to increase and restore biological diversity in degraded habitats.20 Because the 

impacts that introduced species might have on their new habitat depend on a range of 

                                                        
14 Cf Parmesan (2005), pp 353 f. 
15 Noss (2005), p 239. 
16 For the terminology see Carlton (2001) p iii."Introduced species are those that have been transported 
by human activities – intentionally or unintentionally – into a region in which they did not occur in historical 
time and are now reproducing in the wild". 
17 Wonham (2005), p 293. For the Introduced Species Terminology compare ibid p 294. 
18 Wonham (2005), p 294 ff. 
19 Lugo (2005), p 296. 
20 Lugo (2005), p 296. 



131  

factors, not every instance of species introductions necessarily has an adverse affect on 

the values and goals associated with biological diversity. However, many scientists 

consider introduced species to be one of the greatest causes of biodiversity decline.21 

One of the main objections against non-native species is that even though biological 

diversity in some areas may be increased through introduced species, global 

biodiversity will eventually decrease if a few species can spread across the whole globe 

and endemic species, that means species that are native to only few places, become less 

frequent.22 

C) Observed and Predicted Effects of Climate Change on Biodiversity 

This section deals with observed and predicted effects of climate change on 

biological diversity. There are other values that are somehow associated with nature 

protection, for example the protection of natural monuments or other amenity values 

that may also be affected by climate change. However, although international and 

domestic law in both Germany and New Zealand reflect a sometimes strong attachment 

to these values, they are not part of this research.23 

I) Effects on species 

Reproduction, growth and survival of wildlife species depend on specific climatic 

and environmental conditions.24 According to the Intergovernmental Panel on Climate 

Change, there is a "high confidence" that climate change will result in the extinction of 

many species and reductions in the diversity of ecosystems.25 Because climate change is 

a complex phenomenon that brings about a lot of different changes that do not only 

include warmer temperatures, it may affect species in very different ways. 

While climate change has already had some observable effects on biological 

diversity, it has not yet severely damaged biological systems if compared to other 

                                                        
21 See Carlton (2001), p 1. 
22 Cf Duraiappah (2005), p 2: "For example, the introduction of widespread weedy species to a continent 
such as Africa will increase the species diversity of Africa (more species present) while decreasing ecosystem 
diversity globally (since the ecosystems in Africa then become more similar in species composition to 
ecosystems elsewhere due to the presence of the cosmopolitan species)". 
23  The values have been included into the legal analysis in order to allow the reader to gain a complete 
overview of the values set out in the law relevant for the protection of biological diversity. 
24 Rosenzweig (2007), p 98. 
25 Schneider (2007), p 792. See Intergovernmental Panel on Climate Change (2005) for the IPCC-
terminology on addressing uncertainties. 
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anthropogenic impacts such as habitat loss and degradation.26 The climate-change 

effects conservationists are concerned about are less focused on current impacts but on 

the consequences that could occur in the latter half of the 21st century.27 

1) Phenological shifts 

Because the timing of natural events partly depends on climatic factors, 

especially air and soil temperatures, it is often strongly affected by changes in climate.28 

Phenology, that means the timing of natural events such as the emergence of leaves and 

flowers, the migration of birds, egg-laying, leaf colouring, fruit ripening and the 

appearance of butterflies, is therefore a useful indicator of changes in climate and the 

ways these changes may influence species. For example, scientists have found an 

extension of the growing seasons by up to two weeks in mid- and high northern 

latitudes in the second half of the 20th century. This change is mainly due to the fact that 

spring events happen earlier and is believed to be caused by climate change.29 

Species show different responses to climate change and the extent of adaptation 

may even differ within species. For example, studies on two great tit (Parus major) 

populations in the Netherlands and Great Britain have shown variable responses to 

climate change. 30  While both populations experienced increasingly warm spring 

temperatures, the Dutch great tit population showed small phenological shifts while the 

British population showed strong adaptive responses.31 Because the emergence of the 

caterpillar, the key food source of the great tit populations in both Britain and the 

Netherlands, shifted in both places, the egg-laying in the Dutch population is 

increasingly out of step with its emergence and could thereby be adversely affected in 

the future.32 Biologists struggle to understand these geographic variations in plasticity, 

but a possible explanation could be that the great tit populations in the Netherlands and 

                                                        
26 Parmesan (2005), p 333. 
27 Parmesan (2005), p 333. 
28 Lyon (2008), p 1051. 
29 Rosenzweig (2007), p 99. Lyon (2008), p 1051. 
30 Lyon (2008), p 1051. 
31 Cf Charmantier (2008), p 801 for study in Great Britain. 
32 Lyon (2008), p 1051. 
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Great Britain may use different cues, such as for example air temperature or day length, 

to trigger their egg-laying.33  

Such variations in phenotypic plasticity may lead to desynchronized migration 

and dispersal events, the loss of pollinators and the uncoupling of predator-prey or 

parasite-host relationships. 34  Phenological changes that are caused by warmer 

temperatures may thereby strongly affect species and populations.35 

2) Morphological and genetic changes 

Another possible response of species to changing climatic conditions is evolution 

in-situ, which means adaptation without movement.36 Such an adaptation could occur 

through warmer temperatures or increases in UV-radiation that affect the physiology of 

species or lead to genetic changes. For example, studies have observed genetic changes 

in mosquitoes and red squirrels.37 The egg-size of birds such as the pied flycatcher and 

red-backed shrikes has been found to vary with temperature changes.38 However, 

although some species seem to have the potential for rapid evolutionary changes, most 

of the observed changes evolve within a phenotypic envelope that limits their ability to 

adapt to changing conditions through phenological changes.39 

3) Shifts in species distributions and abundances 

The distribution of species is frequently being determined by species-specific 

physiological limits of temperature and precipitation tolerance. Scientists therefore 

predict significant shifts in species distributions.40 This expectation is well-supported by 

records of past climate changes that indicate that species are more likely to react by 

migrating than by adaptation in-situ.41 

                                                        
33 Lyon (2008), p 1051. 
34 International Union for Conservation of Nature and Natural Resources (2008), p 1. 
35 Lyon (2008), p 1051 f. 
36 Cf Peterson (2005), p 211. 
37 Bradshaw (2006), p 1478. 
38 Rosenzweig (2007), p 103. 
39 Cf Thomas (2005), p 85. 
40 Walther (2002), p 390. 
41 Liebing (2007), p 33. Thomas (2004b), p 2. Cf also Webb (1992), p 150: "The principal biotic response 
to the climate changes accompanying deglaciation was migration". 
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There are a range of factors that determine the area in which a species can 

survive. One of them is the so-called climate envelope inside which species find the range 

of suitable climatic conditions they can survive in.42 If this climate envelope shifts as a 

result of changes in climate, species may be able track it and migrate with it into other 

areas where they can still survive. Climate change can thereby directly influence species 

distributions. There are various predictions concerning the way species’ and 

ecosystems’ ecological niches will shift. It is expected that there will be poleward and 

upward (to higher altitude) range-shifts of plant and animal species.43 It is very difficult 

to predict on what scale shifts will occur but some models suggest many species would 

have to shift by more than 1km/year to reach new suitable areas.44 Migration rates are 

expected to be higher in higher latitudes where warming is expected to be strongest.45 

Germany and New Zealand both are in mid-latitudes and may therefore be expected to 

experience average shifts. 46  Predicted migration rates for New Zealand are 

comparatively low, but predictions are very uncertain and vary between 188 and 2500 

m/year.47 Predictions for northern latitudes are similarly ambiguous but could be 

higher. For example, a temperature rise of 2.5° over 60 years has been estimated to 

require species to move at a rate of about 5km/year to track climatic conditions.48 Some 

research suggests that the required migration rates for plant species could be about 10 

times greater than those recorded from the last glacial retreat.49 Because scientists 

cannot yet present precise predictions for changes in temperature that could occur, it is 

impossible to predict future migration distances more precisely.  

Species can achieve very different rates of migration, depending on a range of 

factors such as their means of dispersal. For instance, compared to the passive seed 

dispersal of plants, animal species with active dispersal are expected to disperse much 

                                                        
42 Also referred to as "bioclimatic envelope", cf International Union for Conservation of Nature and 
Natural Resources (2008), p 3. 
43 Walther (2002), p 390. 
44 Malcolm (2005), p 253. 
45 Malcolm (2005), p 253. 
46 Berlin is at 52º 32' N, and Germany stretches from about 47° and 54° N. Wellington is at 41° 17' S and 
New Zealand’s mainland reaches from about 34° to about 46 ° S. Cf itouchmapcom (2008) Latitude and 
Longitude <www.itouchmapcom> last accessed 19 March 2009. 
47 Malcolm (2006), p 544. 
48 Watkinson (2001), p 417. 
49  Malcolm (2000), p iv. 
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faster.50 Some species might not be able to migrate fast enough to "track" their climate 

envelope and may therefore eventually go extinct. In some areas, migration might not be 

possible because natural or anthropogenic barriers such as water, mountains, farms or 

cities prevent species movement. The different rates of dispersal could finally lead to an 

over-representation of species capable of rapid migration, especially weedy plants.51 

Climate change-induced shifts in climatic conditions can threaten species in several 

ways. Another problem for species is that suitable climate may not coincide with 

suitable habitat and other essential resources such as food or soil type.52 

However, the climate envelope may be of limited significance compared to other 

factors that determine the area where a species can survive because the natural range of 

species is influenced by various other factors as well.53 Many species can therefore exist 

well outside what is thought to be their climate envelope if they are cultivated there 

because their natural range may actually be limited by other factors: for example, the 

natural distributional range of pine trees in central Europe is strongly limited by their 

competitive disadvantage to other trees rather than their disability to grow in areas with 

less extreme climatic conditions.54 

The concept of climate envelopes has been used to predict species range shifts, 

but this is very problematic for various reasons: firstly, it appears unlikely that the mean 

temperature will experience similar shifts as other climatic factors that have an impact 

on species such as weather extremes and precipitation.55 In addition, climate change will 

not only influence species by changes in climatic conditions but is also expected to have 

many indirect effects on species such as changes in food availability, soil consistency (for 

example dry soil) or other alterations in habitat characteristics.56 Furthermore, the 

interactions between species will change significantly if any kind of range shifts occur 

and they will also affect the ability of species to survive in an area.57 

                                                        
50 Watkinson (2001), pp 415 ff It also needs to be considered that plants disperse at different rates, one 
important factor being how light or heavy their seeds are. 
51 Watkinson (2001), p 424; Rolston (2007), p 9. 
52 Thomas (2004a), p 147. 
53 Bolte (2008), p 801. 
54 Bolte (2008), p 801. 
55  See chapter 6. 
56 Cf Leuschner (2004), p 16. 
57 Bolte (2008), p 802. 
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Changes in temperature or precipitation could also lead to decreases in the 

numbers of species. Species may have variable levels of sensitivity to such changes. The 

abundance of the grey-headed robin (Heteromyias albispecularis) in Australia has, for 

example, been shown to be strongly influenced by temperature changes and less by 

precipitation changes.58 Observations in Germany and central Europe over the last three 

decades show general decreases in the distributions and abundances of those 

continental species that prefer cold conditions.59 

It is feared that climate change will lead to the extinction of a significant number 

of species. Some predictions estimate that between 15 and 37 per cent of endemic plant 

and animal species will be lost due to climatic changes.60 Predictions for extinction risks 

for species in Germany vary between 10 and 30 per cent.61 Predictions for New Zealand 

are comparatively low.62 Species groups that might be particularly threatened include 

waders that could be affected by warm winters and lose their coastal habitats to sea 

level rise.63 

II) Effects on genetic diversity and ecosystems 

While most of the research of climate change effects deals with species, climate 

change is expected to severely affect whole ecosystems by having impact on species and 

their interactions. However, current predictions for climate change-related effects on 

biological diversity usually deal with only few species and there is very limited 

understanding of its effects on species’ interactions, especially potentially severe 

cumulative effects of higher temperatures, CO²-concentrations and weather extremes on 

ecosystems.64 Genetic diversity or the diversity within species 65 can be expected to 

decrease as abundances of species decrease and populations and species go extinct. 

                                                        
58 Li (2009), p 255. 
59 Leuschner (2004), p 20. These are especially species with a boreal and arctic-alpine habitat. 
60 Thomas (2004a), p 145. 
61 Leuschner (2004), p 16. 
62 Cf Malcolm (2006), pp 542, 545. 
63 Austin (2003), p 43. 
64 Leuschner (2004), pp 16, 26. 
65  See article 2 Convention on Biological Diversity. 
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D) Threats to Biological Diversity in Germany and New Zealand 

I) The Situation of Biological Diversity in Germany 

Germany is situated in the heart of Europe and most if its borders are land 

borders. It stretches from the Alps to the lowlands bordering the North Sea and Baltic. 

Central Europe is generally a mixing ground of species from the harsher continental 

climate in the east and the more maritime climate in the west.66 It supports a high 

number of species, but most of the animals are not unique to the region and also occur 

somewhere else.67 The Alps are virtually the only region to contain a number of endemic 

species of flora and fauna.68 

While different aspects of biological diversity in Germany are threatened by a 

variety of factors, all groups of species are significantly affected by loss of biotopes 

through eutrophication, ground water recession, reforestation and intensive 

agriculture.69 This section gives an overview of the most important threats to biological 

diversity in Germany. 

1) Habitat transformation in Germany 

Land use and habitat fragmentation are the biggest threats to biodiversity in 

central Europe.70 With more than 80 million people on an area of roughly 350,000 km², 

which is not much larger than the area of New Zealand, Germany is very densely settled. 

Even though much of Germany’s landscape is already lost as habitat for species, large 

amounts of land are still being transformed for infrastructure projects. The average land 

consumption per day was 113 ha in the years 2003-2006.71 The most serious forms of 

habitat transformation now occur through agriculture, followed by hydraulic 

                                                        
66 Hagget (2002), p 1638. The term Central Europe here refers to Germany, Austria, Liechtenstein and 
Switzerland. 
67 Hagget (2002), p 1638. 
68 Liebing (2007), p 32; Hagget (2002), p 1638. 
69 Rat von Sachverständigen für Umweltfragen (2004b), p 117. 
70 Schwerdtner (2008), p 33. 
71 Umweltbundesamt (last modified 30 January 2009) Raumplanungs- und Baurecht, Reduzierung 
Flächenverbrauch. Umweltbundesamt <www.umweltbundesamt.de> last accessed on 20 April 2009. 
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engineering and the maintenance of waters, forestry, recreational and building 

activities.72 

Almost half of Germany’s surface is now being used for agriculture73 and it has 

become one of the biggest threats to biological diversity. While traditional agriculture 

may not have been very harmful to biodiversity, it became much less sustainable with 

technological advances and industrialization. Modern agriculture in Germany is very 

harmful to all aspects of the environment and poses a serious threat to wildlife.74 

Because livestock is mostly not fed on pastures but kept indoors and fed with grains, it 

now has much more impact on land and water resources.75 Over the 20th century, there 

was an enormous production increase in plant and animal husbandry.76 This increase 

was achieved through farming on large monocultures that required the heavy use of 

fertilizers, herbicides and pesticides as well as other forms of modern production that – 

unlike the traditional small-scale agriculture – led to a dramatic loss of biodiversity and 

degradation of natural resources.77 Agriculture is now seen as the most important factor 

that is contributing to biodiversity loss.78 However because species and ecosystems in 

Europe have had to adapt to anthropogenic influences for millennia, some forms of 

agricultural land use in Germany are believed to now have positive effects on the 

environment and biological diversity.79 

The relatively few and fragmented habitats in Germany that have not been 

transformed for agricultural or industrial use often have limited ecological functions 

because they are affected by other factors, for example fragmentation and pollution.80  

                                                        
72 Umweltbundesamt (November 2007) Daten zur Umwelt. <www.umweltbundesamt.de> last accessed 
15 April 2009. 
73 Bundesministerium für Umwelt, Naturschutz und Reaktorsicherheit (BMU, Januar 2006) Belastung aus 
der landwirtschaftlichen Nutzung. BMU <www.bmu.de> last accessed on 20 April 2009. 
74 Rat von Sachverständigen für Umweltfragen (2004b), pp 42 ff. 
75 Groom (2005), pp 185. 
76 It is estimated that the average yields of winter wheat per unit of area quadrupled between 
1881/1885 and 1980/83, Rat von Sachverständigen für Umweltfragen (1985), para 97. 
77 Flade (2003), p 7.  
78 Plachter (2005), p 15. 
79  Rat von Sachverständigen für Umweltfragen (1985); para 8; Plachter (2005), p 14. 
80 Rat von Sachverständigen für Umweltfragen (2002a), p 14. 
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2) Overexploitation in Germany 

Direct exploitation of wildlife such as hunting or fishing may further decimate 

wildlife that is already much affected by habitat destruction. However, these activities 

are not a major problem for wildlife in Germany anymore.81 The most important form of 

overexploitation that still is a big threat for wildlife is the exploitation of fish by the 

saltwater fishing industry.82 

3) Introduced species 

Although there are many introduced species in Europe, they are currently not 

one of the major problems to native wildlife.83 There are about 1123 animals that were 

introduced through human influence after 1492 (Neozoen) in Germany.84 Many of the 

species that are considered part of the native environment now have been introduced a 

long time ago. Examples are the pheasant (Phasianus colchicus) and the Neozoen 

mouflon (Ovis ammon musimon) and fallow deer (Dama dama) that were introduced for 

hunting. No introduced species has yet caused the extinction of a native species; on the 

contrary, introduced species are generally believed to increase the biological diversity in 

Germany.85 

Only few of the introduced species are considered to pose a threat to native 

wildlife. They are mostly the American mink (Mustela vison), the raccoon dog 

(Nyctereutes procyonoides) and the raccoon (Procyon lotor). But although the population 

of these species is currently strongly increasing there is not yet scientific evidence that 

these species are harmful to the goals set out in § 1 of the German Federal Nature 

Conservation Act.86 

II) The Situation of Biological Diversity in New Zealand 

New Zealand’s biodiversity has been formed in a special geographic position: the 

mini-continent did not have any connection with other continents since it broke away 

                                                        
81 Bundesamt für Naturschutz (BfN, 18 April 2006) BfN legt "Analyse der Gefährdungsursachen für 
Tiergruppen" vor. BfN <www.bfn.de> last accessed 15 April 2009. 
82 European Commission (Last modified 1 August 2007). The fisheries sector in the European Union. 
European Commission <www.ec.europa.eu> last accessed 25 February 2009. 
83 Cf Hubo (2007), pp 3, 27 ff, 98.  
84 Hubo (2007), p 28. 
85 Cf Hubo (2007), p 3. This could still imply a decrease of global biodiversity (see above footnote 22). 
86 Hubo (2007), p 73. 
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from the ancient super-continent Gondwanaland about 80 million years ago.87 The early 

isolation of Aotearoa together with a uniquely shaped landscape and a diverse climate 

led to a very distinctive "geodiversity".88 In addition, human interaction with the 

environment began very late, with the arrival of the Polynesians around 1150 AD.89 

1) Habitat transformation in New Zealand 

While New Zealand was almost completely covered with native forest before 

humans arrived, this has been vastly reduced over the last millennia. First, large areas of 

forest were destroyed when early Maori used fire to a devastating effect. By the time the 

Europeans arrived in the 19th century, Maori had reduced forest cover from about 78 

per cent to 53 per cent of the land area.90 Then, in the much shorter period of Pakeha 

settlement, the area of native forest was reduced to only about 25 per cent of the land.91 

Most of it was converted for farmland and settlements by 1920.92 In the first half of the 

20th century, the timber milling industry further exploited indigenous forests to such an 

extent that the remaining wood resources were insufficient to sustain a viable long-term 

industry.93 

New Zealand’s ecosystems now consist of fragmented pieces and most of its 

freshwater systems have also been affected by human alterations such as dams, 

irrigation and drainage systems and pollution.94 Habitat loss today mostly occurs in 

lowlands and coastal areas and often through the intensification of agricultural use and 

the conversion of agricultural land to lifestyle blocks.95 

                                                        
87 Molloy (2007), p 11. 
88 Molloy (2007), p 11. 
89 Young (2004), p 40. 
90 Molloy (2007), p 21. 
91 Molloy (2007), p 21. 
92 Department of Conservation Habitat Destruction. New Zealand Biodiversity 
<www.biodiversity.govt.nz> last accessed 26 February 2009. 
93 Molloy (2007), p 25.  
94 Department of Conservation Habitat Destruction. New Zealand Biodiversity 
<www.biodiversity.govt.nz> last accessed 26 February 2009. 
95 Green (2006), p 16. 
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2) Overexploitation in New Zealand 

Overexploitation of natural resources has been a major threat to wildlife in New 

Zealand since the arrival of the first humans about 1000 years ago.96 In the period that 

followed early Polynesian settlement, the first humans in New Zealand appear to have 

sustained themselves mostly through hunting and the procurement of edible plants 

from the wild.97 Early hunting is expected to have led to the relatively quick elimination 

of most fur seals and moa from the main islands.98 

While it is quite well-established that the arrival of humans contributed to the 

extinction of bird species and the moa, it is not quite clear how quickly these extinctions 

came about and to what extent overhunting contributed to their extinction.99 It is mostly 

being assumed that the extinction of bird species such as the moa was brought about by 

a combination of factors over time. It is quite likely that the extinctions were caused by 

the cumulative impact of habitat loss, hunting and predation rather than by hunting 

alone; Maori hunters probably did not kill a similar number of animals to, for example, 

the number of American bison killed by Europeans.100 In later stages of Maori settlement 

in New Zealand, horticulture became more important; this led to more distinct concepts 

of ownership and a more sustainable use of resources.101 

The arrival of the first Europeans in New Zealand in the late 18th century led to a 

second wave of extinctions.102 The majority of the Europeans who arrived in the late 18th 

and early 19th century were only temporary visitors, interested in exploiting New 

Zealand’s resources.103 Their exploitation of the easily accessible natural resources 

strongly affected some species, for example seal, sea lion and whale populations. 

Hunting and habitat destruction led to the extinction of several species of birds and 

invertebrates.104 While overexploitation of such as hunting, fishing and logging still 

                                                        
96 The time of human discovery of New Zealand is disputed. See Sutton (2008), p 109. 
97 Young (2004), p 39. 
98 Young (2004), p 39. 
99 Sutton (2008), p 115. 
100 Young (2004), p 43. 
101 Young (2004), p 43. 
102 Department of Conservation The impacts of hunting on native species. New Zealand biodiversity 
<www.biodiversity.govt.nz> last accessed on 22 April 2009. 
103 Orange (1989), p 5. 
104 Department of Conservation The impacts of hunting on native species. New Zealand biodiversity 
<www.biodiversity.govt.nz> last accessed on 22 April 2009. 
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remains a problem in some areas, most terrestrial species are nowadays more affected 

by other kind of anthropogenic pressures.105 

3) Introduced species 

Because New Zealand’s islands were isolated for such a long time, its biological 

systems were particularly vulnerable to introduced species, which have therefore been 

one of the most severe threats to New Zealand’s native flora and fauna.106 Before the 

arrival of the Polynesians, New Zealand had a very unique flora and fauna with no land 

mammals apart from some small bats. The kiore, the Pacific rat (Rattus exulans) which 

was introduced by the first Polynesians settlers, was the first of a range of introduced 

predators that killed endemic birds and destroyed their eggs.107 

Among the introduced species that currently affect New Zealand’s native wildlife 

the most are predatory mammals, especially various rats (Rattus exulans and R. rattus), 

mustelids (Mustela furo, Mustela erminea) and cats (Felis catus). Mustelids such as 

ferrets (Mustela furo), stoats (Mustela erminea) and weasels (Mustela nivalis) were 

introduced mainly in the late 19th century to control the rabbit population.108 This 

turned out to be the possibly greatest mistake made in the conservation of New 

Zealand’s fauna as the mustelids mostly preyed on ground nesting birds and other 

endangered species. They have a huge impact on native birds, with stoats killing 40 

North Island brown kiwi (Apteryx mantelli) chicks per day.109 Rats have a similar impact 

as mustelids because they also eat small animals, eggs and chicks. Hedgehogs 

(Erinaceinae), dogs (Canis lupus familiaris) and cats (Felis catus) vastly add to the threats 

to native wildlife, predominantly to birds, penguins and amphibians. 

One of the most harmful introduced species is the common brushtail possum 

(Trichosurus vulpecula), which was introduced from Australia and acts as a host of 

                                                        
105 Cf International Union for Conservation of Nature and Natural Resources (2008) 2008 IUCN Red List of 
Threatened Species. IUCN Red List <www.iucnredlist.org> last accessed on 22 April 2009. 
106 Clout (1995), p 91. 
107 Young (2004), p 41. 
108 Department of Conservation (DOC) Stoats, ferrets & weasels (mustelids). DOC <www.doc.govt.nz> last 
accessed 26 February 2009. Clout (1995), p 95.  
109 Department of Conservation (DOC) Stoats, ferrets & weasels (mustelids). DOC <www.doc.govt.nz> last 
accessed 26 February 2009. 
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bovine tuberculosis in New Zealand.110 Possums are a major threat to New Zealand’s 

native birds because they prey on their eggs and chicks and sometimes compete for the 

same habitat and food sources.111 

Although herbivorous species mostly cause damage to New Zealand’s flora, some 

of them also threaten other animals by competing for the same food sources.112 Many 

introduced species of fish and insects also affect the native flora and fauna. 

E) Climate Change-Effects on Biodiversity in Germany and New Zealand 

I) Climate change-effects on biological diversity in Germany 

In Germany, there have already been some observable species migrations over 

the last decades, particularly have there been invasions of Mediterranean, Atlantic, 

tropic and subtropic species that have dispersed into the northern and eastern parts of 

Germany.113 Observed shifts in central Europe include the spread of palm trees in 

southern Switzerland and the advancing distribution of Mediterranean species such as 

the European Bee-eater (Merops apiaster) and the Scarlet Dragonfly (Crocothemis 

erythraea) which was observed in Schleswig-Holstein, Germany’s northernmost state, 

for the first time in 2007.114 It is likely that at least some of the shifts in species observed 

in the past several decades can be attributed to human-induced warming.115  

Shifts have also already been observed on a vertical scale: montane vegetation 

and ecosystems in the low and high mountain ranges in Germany have been shown to 

move by about 50 to 100 metres upwards.116 The Common Cuckoo (Cuculus canorus) 

and the Water Pipit (Anthus spinoletta), a bird that does not like warmth, are for 

example already withdrawing to higher and colder regions.117 A special problem with 

                                                        
110 Morris, K. (2008) Trichosurus vulpecula. IUCN Red List of Threatened Species <www.iucnredlist.org> 
last accessed 25 February 2009. 
111 Department of Conservation (DOC) The threat of possums. DOC <www.doc.govt.nz> last accessed 26 
February 2009. 
112 Department of Conservation (DOC) The threat of deer. DOC <www.doc.govt.nz> last accessed 26 
February 2009. 
113 Cf Leuschner (2004), p 20. 
114 Korn (2006), p 7; Behrens, T. (from 21 August 2008) Feuerlibelle erreicht Schleswig-Holstein 
Naturschutzbund Schleswig Holstein <www.schleswig-holstein.nabu.de> last accessed 10 March 2009. 
115 Schneider (2007), p 792. 
116 Leuschner (2004), p 20. 
117 Korn (2006), p 7. 
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upward shifts is that species always lose habitat because the surface area available at 

high altitudes is smaller.118 

II) Climate change-effects on biological diversity in New Zealand 

The majority of New Zealand flora and fauna species are adapted to much cooler 

average climatic conditions than they exist in at the moment.119 Climate change is 

predicted to have severe consequences on New Zealand indigenous species and 

ecosystems: while there have so far been cycles of "expansion and contraction of cool- 

and warm-climate-adapted species", a warmer climate is predicted to confine biota that 

are adapted to colder conditions to very small areas.120 

Areas that are expected to be most severely affected are New Zealand alpine 

habitats.121 These alpine habitats are often considered be particularly valuable to New 

Zealand's indigenous biological diversity because they have so far been less affected by 

introduced species and anthropogenic habitat degradation.122 One study found that even 

if the present temperatures, that are about 0.6°C higher than in 1900, were maintained, 

40-70 species of native New Zealand alpine plants could become seriously threatened, 

whereas a rise of 3°C123 could mean that the total New Zealand alpine vascular flora 

could lose 200–300 indigenous alpine species, the rest of them then being exotic 

species.124 It is expected that much of the alpine areas will be lost to global warming.125 

F) Summary 

This chapter shows the impacts that climate change and other consequences of 

human activities such as hunting or fishing, the destruction of habitat or species 

introductions have had on biological diversity and how the effects of climate change are 

likely to affect biological systems in the near future. This information is necessary in 
                                                        
118 Liebing (2007), p 33. "Assuming a temperature increase of 3.3°C, which amounts to an altitude change 
of 600 m, Switzerland is predicted to lose 63% of its Alpine vegetation zone". 
119  McGlone (2001), p 12.  
120  McGlone (2001), p 13. 
121  McGlone (2001), p 12. 
122  Halloy (2003), p 250. 
123  This study chose to examine a temperature rise of 3°C because the previous IPCC-report had predicted 
an increase of the global mean temperature between 1.4 to 5.8°C (Halloy (2003), p 251). See above chapter 6 
(p 120) concerning the more recent IPCC-projections for New Zealand. 
124  Halloy (2003), p 248. 
125  McGlone (2001), p 12. 
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order to understand what kind of conservation strategies the law needs to provide for in 

order to protect biological diversity in the future. 

The main focus of this chapter is to describe the ways that climate change is 

predicted to affect species and biological systems in the near future: climate change may 

cause phenological shifts in species (that means affect the timing of natural events such 

as egg-laying), lead to morphological and genetic changes and to shifts in species 

distributions or generally influence the abundances of species. All these effects on 

species are likely to affect other species, populations and ecosystems and possibly result 

in drastic changes and many species extinctions, with some predictions estimating that 

between 15 and 37 per cent of endemic plant and animal species will be lost due to 

climatic changes.126 

The chapter also shows how the situation of and threats for biological diversity in 

Germany, a country in the middle of Europe that is a "mixing ground" for species from 

different regions and New Zealand, which is one of the most isolated places on Earth, 

differ significantly in order to explain the different approaches to conservation that have 

been predominant in the two countries. Another important difference is that Germany 

has been shaped by anthropogenic influences for millennia and many species and 

ecosystems are very well adapted to some human activities such as for example 

extensive agriculture, whereas the arrival of humans in New Zealand about a thousand 

years ago had very damaging effects on its indigenous biological diversity. While some 

human impacts are therefore considered to be beneficial for biological diversity in 

Germany, this is hardly the case in New Zealand.127 

                                                        
126 Thomas (2004a), p 145. 
127  See also chapter 1 pp 15 ff for differences in conservation values. 
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CHAPTER 8: ASSESSMENT OF THE LAW OF BIODIVERSITY 

PROTECTION 

A) Introduction 

The task of this thesis is to examine the legal framework for biodiversity 

protection that exists in New Zealand and Germany in order to assess its adequacy for 

conservation in future conditions that will be shaped by climate change. Comparing 

quite different legal systems both gives this research wider appeal and relevance and 

potentially enriches the analysis that follows by casting on it a comparative perspective.  

The aim is to assess conservation strategies that are set out in law and policy, but 

this necessitates a prior identification of conservation goals.1 The above analysis of law 

and policies of both relevant jurisdictions showed that both the New Zealand and the 

German legal and political frameworks contain such goals – for example the protection 

of biological diversity, indigenous species or ecosystems. 

This chapter attempts to analyse rationales for biodiversity protection, 

conservation objectives and strategies that have been found in the relevant law in order 

to determine if the legislation on biodiversity protection can be considered to be well-

equipped for safeguarding conservation values in Germany and New Zealand. 

B) The Rationale for Biodiversity Protection 

Because climate change will strongly affect ecological systems, it requires us to 

prioritise the aspects of biological diversity that we want to protect.2 It is not possible to 

conclude such conservation objectives from empirical research findings because they 

always include value aspects.3 The selection of conservation goals for biodiversity 

protection therefore depends on the reasons for its protection and requires an 

understanding of the reasons why biological diversity should be protected.4 

It has been shown that while international, German and New Zealand law and 

policies all acknowledge eco-centric reasons for biodiversity protection, anthropocentric 

arguments are rather predominant in the law. In particularly European law and policy 

                                                        
1  See above chapter 1 (p .22). 
2  Cf Ott (2008), p 4; Ibisch (2008), p 19. 
3 Wilhere (2007), p 514; Rat von Sachverständigen für Umweltfragen (2002a), p 17. See above chapter 1 
(p 9). 
4  See above chapter 1 (p 11). 
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focuses on the protection of those elements of biological systems that are important for 

humans.5 

Although the scope of this research does not allow for a thorough discussion of 

environmental ethics, this work needs some starting point for the analysis of 

conservation goals. One of the difficulties with eco-centric ethics is that they hardly offer 

any guidance as to which elements of biological diversity or nature have intrinsic value 

and should therefore receive protection.6 While there remain strong arguments against 

anthropocentric ethics,7 it seems prudent to take into consideration which elements of 

biological diversity are of possible importance for humans because this allows us to 

develop conservation goals through scientific research rather than in philosophic 

discussions. 

Because the significance of biodiversity features for humans thereby is the 

possibly more reliable and easier guideline for prioritisation, it appears prudent to 

embrace anthropocentric ethics to at least such an extent as to allow for them to 

influence the discussion of conservation goals. However, it is important to keep in mind 

that the philosophic as well as the scientific foundations for any prioritisation in 

biodiversity protection are very uncertain. Strategies for biodiversity protection should 

therefore strongly consider the precautionary principle and generally prioritise those 

approaches that satisfy various needs and guarantee a high level of protection. 

For the purpose of setting conservation objectives, it is therefore being assumed 

that a conservation approach that also considers which elements of biological diversity 

are important for humans is at least legitimate. For lack of other easily accessible 

options, instrumental arguments are therefore to some extent seen as valid 

considerations for the protection of biological diversity in times of climate change.  

C) Assessment of the Conservation Goals 

I) Protection of biological diversity 

The protection of biodiversity has become a main objective of conservation in 

Germany and New Zealand: references to this concept can be found in international, 

European, German and New Zealand law and policies. However, the protection of 
                                                        
5  See above chapter 3 (p 54). 
6  See above chapter 1 (p 15). 
7  See only Bosselmann (1995), p 120. 
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biological diversity is not the main focus of European, German or New Zealand 

environmental legislation. The most important pieces of legislation on biodiversity 

protection from Europe, Germany and New Zealand – the European "Habitats Directive", 

the New Zealand "Resource Management Act" and the German "Federal Nature 

Conservation Act" – may all refer to biological diversity, but their central aims are the 

protection of "habitats", "natural resources" and "nature". 

However, the European Community, Germany and New Zealand are parties to the 

Convention on Biological Diversity which commits them to the protection of biological 

diversity and there are also a range of relevant policy documents that focus on the 

protection of biological diversity. In spite of this, it is often not quite clear which 

diversity is being referred to as there are a range of components of biodiversity. Article 

2 of the Convention on Biological Diversity (CBD) defines biodiversity as the variability 

among living organisms including the "diversity within species, between species and of 

ecosystems".8 

All three of these key aspects of biological diversity need to be protected because 

of their high value to humans and possibly their intrinsic value,9 and because they are 

protected under national and international law. However, even though the target 

therefore has to be to protect all levels of biodiversity, it is impracticable to absolutely 

protect all aspects of biodiversity on all levels. It has therefore always been necessary to 

prioritise some aspects of biodiversity to best allocate limited support for conservation 

efforts. However because ecosystem protection is essential for both the protection of 

biodiversity within and between species, it was not often important to actually rate 

these factors against each other.10 Because the conditions for ecosystems and species 

are already being altered by climate change, species may shift to other habitats and this 

event may actually require a choice of what we want to protect. 

It has been shown that the international, European, German and New Zealand 

provisions on the protection of biological diversity focus on various conservation 

objects. While all these legal systems include provisions that somehow protect biological 

diversity, they prioritise different elements for conservation. This section summarises 

                                                        
8  See above pon page 35. 
9 See above p 14B) The Rationale for Biodiversity Protection. 
10 Cf Franklin (1993), pp 202-205. 
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the different approaches and analyses their suitability for the protection of biological 

diversity in times of climate change. 

1) Diversity of species 

The focus of traditional conservation strategies has often been the stabilisation of 

endangered or threatened species.11 This focus becomes particularly apparent in New 

Zealand conservation law and policies12 but it has also been a strong focus of 

international law.13 European and German law and policies also place high importance 

on species protection – however, they possibly have less of a focus on this aspect of 

biological diversity. 

Most of the theory on which much conservation is based has a similar focus on 

species, and the biodiversity value of areas is commonly defined by their species 

richness or diversity.14 Similarly, many efforts to conserve biodiversity have been 

focused on the protection of species.15 The standard approaches to conservation that 

were developed were designed to maintain biodiversity in a stable environment and one 

of the key targets of conservation has been the protection of species. 

This focus on species has often been criticized as being too limited, for example 

because it does not sufficiently consider other important aspects of biological diversity 

such as species interactions or ecosystem services.16 Although the protection of a 

species requires the protection of its habitat, conservationists have not been able to 

prevent extensive habitat destruction. Scientists also do not have a good understanding 

about how many species there are and many species are still unknown.17 Because many 

species are of no particular use to humans, the question arises if conservation should 

continue to focus on species protection rather than on other levels of biodiversity such 

as ecosystem services that might be easier to identify or more important for human 

development.18 A strong focus on species might also tend to neglect decreases in wildlife 

                                                        
11 See also Parmesan (2005), p 354; Dunning Jr. (2005), p 419. 
12  See above p 102. 
13 See above p 40; cf also Heijnsbergen (1997), p 9. 
14 Dunning (2005), p 420. 
15 Franklin (1993), p 202. 
16 Cf eg Marris (2008b), p 141; Ibisch (2008), p 4.  
17 Franklin (1993), p 202. 
18 Cf Rolston (2005), p 116. 
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abundances that may often lead to interruptions of natural species interactions even 

though the species as such is not considered to be "threatened".19 

However, there are several strong arguments that support the focus on species 

protection. For example, species might be described as the central unit of biodiversity 

because any individual animal or plant can be replaced by another (only) as long as the 

species survives.20 While the death of an individual example of a species usually only 

stops a life of a few years, the extinction of a species could shut down an evolutionary 

history of many millennia.21 Species are therefore regarded as a "historical form".22 This 

view remains however quite arbitrary because species designations are often revised by 

scientists and one species can change over time into another.23  

In addition, other approaches to conservation might be much more complicated 

than the protection of rather defined groups such as species, especially when expressed 

in legal terms. A species-based approach might also make it easier "to engage the public 

on conservation issues … tied to the public’s interest in certain high-profile species".24 

The protection of some species may be particularly important in a climate change 

scenario. Unfortunately, biologists do not yet quite agree what kind of species these 

would be. Because the resources that are available for conservation projects are often 

very limited, it frequently becomes necessary to prioritise some endangered species in 

conservation.25 There are several criteria that might be applied: as species have different 

degrees of genetic similarity between each other, it could be of advantage for 

biodiversity to protect "unique" species that are comparatively dissimilar to other 

species. Special attention might therefore be given to those species which have a very 

                                                        
19 O’Brien (2005), p 435. 
20 Rolston (2005), p 116. 
21 Rolston (2005), p 116. 
22 Rolston (2005), p 116. 
23 Rolston (2005), p 116. 
24 Dunning (2005), p 419. These species are commonly being referred to as "flagship species". 
25  See for example Joseph (2009) on the optimal allocation of resources among threatened species. 
Criteria may for example be the level of endangerment or the evolutionary distinctiveness of a species. 
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distinctive evolutionary history.26 Another possibility is to focus on species that are 

adaptable to new conditions.27 

It becomes apparent that the relative value that should be given to species in 

comparison to other factors of biodiversity such as genetic diversity and diversity on the 

ecosystem level cannot easily be determined. While this problem cannot not be fully 

explored here, it is still quite evident that species are a key unit for evolutionary 

processes and biological diversity and species protection must therefore remain an 

important conservation goal.28 

2) Protection of genetic diversity 

International, European and domestic law demand the protection of genetic 

diversity as part of biological diversity in Germany and New Zealand.29 However, the 

protection of genetic diversity is so far not a main focus of law and policy. An exception 

are some German policy strategies such as the German Strategy for Adaptation to Climate 

Change and the National Strategy on Biological Diversity that place particular importance 

on the protection of genetic diversity30 and the Convention on Biological Diversity also 

emphasises this aspect of biodiversity. 

Genes are the base of evolutionary change and "genetic variability is the ultimate 

source of biodiversity at all levels".31 Genetic diversity within populations is especially 

important when conditions change as the ability to tolerate pollution, species 

introductions, drought or a virus as well as the ability to disperse is determined by the 

genes.32 Genetic diversity is therefore a factor that will be vital for species in a changing 

                                                        
26 Cf for example Zoological Society of London EDGE Goals. Evolutionary distinct and globally 
endangered (EDGE) of Existence programme <www.edgeofexistence.org> last accessed 27 February 2009. 
27  McGlone (2001), p 13: "There is a biological case for a strategy that values species according to their 
ability to contribute to further evolutionary development in the changed New Zealand context. Such a strategy 
would stress those elements of the biota that are capable of coexisting with human-disturbed or -managed 
landscapes, and those capable of responding to a warmer and more variable climate. Maintenance of a 
substantial indigenous presence throughout the range of managed and disturbed landscapes would help 
ensure this evolutionary potential. Such an evolutionary development strategy would also value the protection 
or re-establishment of large, extensive, connected areas of habitat in which the full range of ecological 
processes can take place". 
28  Vohland (2008), p 355. 
29  See above pp 37, 57, 75, 99. 
30  See above p 75. 
31 Orians (2005), p 30. 
32 Cf Orians (2005), p 30. 
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climate.33 Particularly important may also be the protection of evolving populations that 

are not yet a full species because they often have "genetic differences that will enable 

them to survive in different future environments".34 

Another idea that is currently being discussed in this context is the protection of 

so-called peripheral populations. These populations exist at the distributional edge of a 

species range and therefore tend to be more isolated and patchily distributed. They also 

experience higher environmental variability.35 If these populations persisted in the 

periphery over many generations, they might have adapted to the more challenging 

conditions through natural selection and could therefore be more resilient to climate 

change.36 However as the peripheries of climatic zones could be strongly affected by 

climate change, it may not be possible to protect peripheral populations in-situ. 

Biodiversity conservation in climate change should allow for a multitude of 

evolutionary processes and prevent the closure of options by safeguarding extinctions 

by providing for a high level of genetic diversity at all levels. A high level of genetic 

diversity will also increase its adaptability to climate change and is therefore an 

important provision in conservation with climate change.37 

3) Diversity of ecosystems 

The protection of ecosystems has recently become more important in 

international law38 and European policy documents identify ecosystems and ecosystem 

services as one of the keys for the protection of biological diversity in times of climate 

change.39 Ecosystem protection (as protection of "Naturhaushalt") and the protection of 

ecosystem services also are main foci of the German law on biodiversity protection.40 

The New Zealand Resource Management Act and the Conservation General Policy also 

place importance on the protection of ecosystems.41 

                                                        
33 Cf Korn (2006), p 15. 
34 Orians (2005), p 31. 
35 Volis (2004), p 54. 
36 Cf Volis (2004), pp 53 ff. 
37 Korn (2006), p 15. 
38  See above p 38. 
39  See above p 57. 
40  See above p 76.  
41  See above p 100. 
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Ecosystems are of major importance for all levels of biological diversity because 

this is where evolutionary processes and species interactions can take place. The 

protection of ecosystems is vital for the protection of both biodiversity within and 

between species. Their protection is particularly important as it may be unknown how 

much of genetic and species diversity an ecosystem actually contains and a species-

based approach would therefore be too limited.42  

Some scientists argue that the protection of functional aspects of biodiversity 

such as ecosystem services may become particularly important in times of climate 

change.43 A focus on the protection of ecosystems might also allow for conservation 

approaches that are somewhat more dynamic and do not focus on the preservation of 

the status quo.44 In addition, the protection of ecosystems and ecosystem services in 

times of climate change is also be important because it may shield humans from its most 

extreme impacts.45 

4) Other aspects of biological diversity 

There are other aspects of biodiversity that are not usually seen as its core parts, 

but may not be less worthy of protection. For example, some scientists stress the need to 

protect biological phenomena such as migrations or the vast herds of bison in the North 

American prairie.46 Some species may not be endangered, but due to habitat loss or 

global warming cease to migrate, and as these behavioural patterns have evolved over a 

long time, their loss means a loss of evolutionary history and therefore diversity. One 

approach to conservation of biodiversity could be the protection of species interactions, 

such as dynamic processes in nature. For example, the German Federal Environmental 

Agency proposes to protect dynamic processes of natural systems to increase resilience 

against climate change. These would include events such as migration, ecological 

                                                        
42 Franklin (1993), p 202. 
43  Ibisch (2008), p 4: "The functional aspects of biodiversity merit to be taken into account more 
seriously. Functional conservation is a contribution to the wellbeing of the people. It does not restrict itself to 
the support of rare species, but contributes to the enhancement of resilience of ecosystems and thus to the 
provision of ecosystem services and products which are indispensable for society"; Ott (2008), p 5. 
44  Dunlop (2008), pp 90 f. 
45  Adapting to climate change: towards a European framework for action, p 10: "A comprehensive and 
integrated approach towards the maintenance and enhancement of ecosystems and the goods and services 
they provide is needed". 
46 Brower (2005), pp 81 ff. 
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succession or fires.47 It has also been suggested that conservation in times of climate 

change should focus on the protection of evolutionary processes over the long term and 

thereby allow for adaptation to a changing climate.48  

II) Other goals associated with biodiversity protection 

1) Amenity values 

It has been shown that international, German and New Zealand law also protect 

elements of the environment that are not part of "biological diversity" but are somewhat 

associated with its protection. For example, the UNESCO Convention for the Protection 

of the World Cultural and Natural Heritage aims for the protection of "natural sites or 

precisely delineated natural areas of outstanding universal value from the point of view 

of science, conservation or natural beauty".49 The New Zealand Conservation Act50 and 

the German Federal Nature Conservation Act (see for example § 28 of the Act) protect 

similar values. 

While values and approaches that focus on aesthetic values may not appear 

particularly prudent aims for biodiversity protection in times of climate change, they 

possibly reflect the priorities of many people and may even enhance the support of more 

"rational" conservation efforts. For example, the protection of popular species (so-called 

Flagship Species) and natural monuments of particularly striking scenic value may lead 

to important conservation projects. 

2) Protection of "nature" 

Another example of a conservation goal that is associated with biodiversity 

protection but does not necessarily correspond with a high level of biological diversity is 

the protection of "nature". The admiration of wild and undisturbed nature became 

popular through romantic painters and writers in the 19th century and led to the 
                                                        
47 Umweltbundesamt (2008) Klimafolgen und Anpassung im Bereich Biodiversität. KomPass 
Kompetenzzentrum Klimafolgen und Anpassung <www.anpassung.net> last accessed 11 March 2009: "Gerade 
für die Anpassung an den Klimawandel sind diese Prozesse, zu denen neben der Wanderungsmöglichkeit z.B. 
auch Sukzessionsprozesse, Naturverjüngung oder Brände gehören, von Bedeutung". 
48  McGlone (2001), p 13: "Current conservation effort is clearly and appropriately devoted towards the 
retention of current biodiversity in the face of predators, weeds and habitat destruction. However, these 
activities should take place in the context of a broader strategy that seeks to maintain evolutionary processes 
over the longer term". 
49  Article 2 of the Convention. 
50  See above chapter 5 (p 101). 
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protection of some beautiful nature in the first national parks: "One of the most 

powerful forces behind protected area establishment has been the desire to protect 

wilderness from encroachment and human interference".51 This approach has been 

particularly strong in New Zealand.52 The laws of Germany and New Zealand reflect this 

tendency with section 4 (2) of the New Zealand National Parks Act aiming for the 

preservation of national parks in their "natural state" and the title of the most important 

Act for biodiversity protection in Germany, the Federal Nature Conservation Act, reflects 

a similar tradition.53 

However, the target of undisturbed nature as a guiding principle of wildlife 

conservation is problematic for several reasons: first of all, there is only a little nature 

that has not been significantly altered by human influence left. Biological systems in 

both Germany and New Zealand have been thoroughly changed by anthropogenic 

influences such as habitat destruction, pollution, exploitation of natural resources and 

introduced species.54 Anthropogenic global warming will further increase human 

influences on natural systems.55 It may even be necessary to accept more human 

interventions in ecosystems to protect biodiversity in the future.56 On the other hand, 

ecosystems have different degrees of human influence and some of them retain a high 

degree of natural processes and these could be seen to be particularly worthy of 

protection.57 

Another argument against the target of undisturbed nature as a guiding principle 

in conservation is the finding that the conservation of wild nature with little human 

influence does not necessarily lead to a high level of biodiversity.58 The system of 

                                                        
51 Brockington (2008), pp 47 ff. 
52 Brockington (2008), p 48. 
53  Although the focus of the Federal Nature Conservation Act is actually less on the protection of nature 
than could be expected. See above chapter 5 pp 73 ff. 
54 See above chapter 2; cf Rolston (2007), pp 4 f with references concerning the view that the concept of 
nature without human influences is obsolete. 
55 Rolston (2007), p 7; cf Hoegh-Guldberg (2008), p 346. "Consequently, the conservation community 
needs to move beyond the preservation or restoration of species and ecosystems in-situ". 
56  A very strong way of interfering with natural systems that is currently being discussed is species 
translocation. See McLachlan (2007), pp 297 ff; Heffernan (2008), p 107; Marris (2008a), pp 112 f; Marris 
(2008b), pp 140 f; McClanahan (2008), pp 297 ff; Mueller (2008), 562 ff; Holmes (2007), pp 46 ff; Holmes (2007) 
pp 46 ff; Watkinson (2001), p 422 but also Seddon (2009). 
57 Cf Rolston (2007), p 6. 
58 Brockington (2008), p 49. 
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national parks and wilderness areas in the Pacific Northwest has therefore been said to 

be regarded for its beauty rather than as a key asset of biodiversity protection.59 

Because it is now known that nature provides with more essential resources than scenic 

landscape, biodiversity will be more valued than beautiful scenery and wild nature will 

not be regarded as a guiding conservation target. 

While "natural" processes still appear worthy of protection, it is now necessary 

for wildlife protection to also include both urban and rural ecosystems that have been 

changed by anthropogenic influence.60 The protection of nature with little human 

influence will therefore still be important for conservation but cannot be the main 

common guideline for all conservation strategies. 

III) Conclusion: Comparison of Conservation Goals in Germany and New 

Zealand 

There are some major differences between conservation in Germany and New 

Zealand. While the title of the most important Act for conservation in Germany, the 

Federal Nature Conservation Act, might suggest that approaches to biodiversity 

protection in Germany are focused on the protection of "natural" biological systems that 

have experienced very little anthropogenic influence, this is not the case: biological 

systems in central Europe has been shaped by human land use for millennia and 

conservation in Germany therefore of necessity includes the protection of landscape that 

has been shaped by anthropogenic influence. The Federal Nature Conservation Act 

includes several provisions that underline the importance of agricultural, forestry and 

fishery activities for the preservation of the "cultural landscape".61 Conservation in New 

Zealand on the other hand is very much focused on the protection of "undisturbed 

nature" or "wilderness". This is possibly also reflected by the fact that the preservation 

of biological diversity in protected areas has very high importance for conservation in 

New Zealand62 because the vast majority of reserve declarations imply the idea that the 

                                                        
59 Franklin (1993), p 204. 
60 Rolston (2007), p 7; Brockington (2008), p 49. 
61  The term "Kulturlandschaft" in § 5 (1) of the Federal Nature Protection Act is somewhat difficult to 
translate. It refers to a "cultural landscape" that has been shaped by anthropogenic influences. 
62  See above chapter 1, pp 15 ff. 
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basic character of the biodiversity that is being protected in the area will remain 

essentially the same over time.63 

An important difference in the starting point for conservation in New Zealand 

and Germany is that New Zealand has a very high number of endemic species whereas 

Germany has for a very long time been a mixing ground for species64 and most species 

that occur in Germany have their biggest populations elsewhere.65 While German 

policies generally claim a commitment to the protection of species, this does not have a 

similar weight as in New Zealand, where most species are endemic. The focus of the 

German law therefore rather lies on the protection of ecosystems with high ecological 

functions than the protection of species. This focus becomes apparent when reading for 

example the central provision for biodiversity objectives in Germany, § 1 of the Federal 

Nature Conservation Act which states the aim of the protection of ecosystems and 

ecosystem services first. Other Acts such as the Federal Soil Protection Act and the 

Federal Water Act also aim for the protection of ecosystems 66 

The main focus for conservation law and policy in New Zealand on the other hand 

is the protection of indigenous species.67 An example is section 14A (3) of the National 

Park Act which allows for species releases if a species was previously present in an area. 

Yet, New Zealand already includes a range of introduced species, some of which are 

highly valued for hunting or fishing.68 Some legislation (see for example Resource 

Management Act, section 7 (h)) and the New Zealand Biodiversity Strategy acknowledges 

the importance some introduced species have for many New Zealanders.69 However, 

despite this, introduced species are generally seen as one of the most dangerous threats 

to biodiversity in New Zealand and the focus of many conservation efforts remains the 

protection of indigenous species.70 This focus on species may negatively affect other 

conservation goals; for example, New Zealand's focus on species is believed to have 

                                                        
63  Cf Dunlop (2008), p 90. 
64 Hagget (2002), pp 1638, 1642. 
65 Liebing (2007), p 32. 
66  The term most commonly referred to in the German law is "Naturhaushalt", see above p 76. 
67  See above chapter 5 (p 97). 
68  See above chapter 5 (p 98). 
69  New Zealand Biodiversity Strategy, p 21. 
70 See above chapter 1 (p 19). 
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sometimes led to the compromising of ecological restorations goals71 and it has been 

suggested that this focus should be shifted to place more importance on the protection 

of ecosystems.72 The rather sentimental approach to conservation in New Zealand is 

possibly also not quite consistent with Maori values.73 

Generally speaking, conservation goals in New Zealand reflect a more static view 

than is predominant in conservation in Germany. This is probably mostly due to the fact 

that New Zealand has a very unique biodiversity that has been separated from other 

countries for about 80 million years and large areas that have only for a relative short 

time experienced any anthropogenic influence, whereas ecological systems in Germany 

have been shaped by humans and migrating species for a very long time. 

Because climate change is expected to strongly alter biological systems,74 it has to 

be considered that it may not be possible to continue the protection of somewhat static 

conservation goals as are currently predominant in New Zealand law and policy.75 It 

might become necessary to facilitate some natural changes in order to allow for 

adaptation to climate change – which means to focus on more dynamic conservation 

goals.76 The German approach to conservation on the other hand has of necessity been 

quite open to change.77 Such a conservation approach is possibly better adapted for the 

protection of biological diversity in times of climate change.78 However, there is also a 

                                                        
71  Clout (1995), p 94. 
72  Clout (1995), p 96. 
73  See above chapter 1 (p 21). 
74  Se above chapter 7 (p 127). 
75  Cf Dunlop (2008), p 90: "Fundamental to the vast majority of reserve declarations and conservation 
programs, is the idea that the basic character of the biodiversity being protected in any area will remain 
essentially the same over time. This intent is not always explicit: the intent to preserve biodiversity 'as it is' is 
often embedded in conservation aspirations, practice and formal processes, despite high-level statements in 
some programs of the objective to enable natural processes to occur". 
76  See Dunlop (2008), p 14; Ibisch (2008), p 12; European Biodiversity Sectoral Report, p 5. It has for 
example been suggested that the status and role of introduced species in New Zealand has to be discussed 
with regards to climate change (McGlone (2001), p 29). There are however also some drawbacks associated 
with the use of open or flexible conservation goals, for example that quality assessment becomes much more 
difficult, see Schuh (2008). 
77  See above chapter 1 (p 17). 
78  Ibisch (2009b), p 19; Ibisch (2008), p 19; Hossel (2003), p 72; Dunlop (2008), p 13. 
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special responsibility for New Zealand to continue the protection of its endemic and very 

unique biodiversity – even if this becomes much more difficult with climate change.79 

D) Assessment of Strategies for Biodiversity Protection 

While the previous section has set out some conservation goals that could be 

particularly important for the protection of biological diversity in times of climate 

change, this chapter examines how these goals can be effectively safeguarded in order to 

assess the conservation strategies that are set out in law and policy.80 

Before the threat of climate change became apparent, conservation strategies 

were developed to protect biological diversity against threats such as overexploitation, 

habitat degradation and introduced species; the focus of traditional conservation 

strategies has been the protection of static rather than dynamic goals.81 Because climate 

change is expected to soon become one of the biggest threats to wildlife, attention needs 

to now be given to the question how species can be protected in an environment that is 

so strongly influenced by climate change.82  

I) Hunting, harvesting and other form of exploitation 

As shown above, the beginnings of conservation were often focused on the 

protection of species that were of value for certain activities, especially hunting. For a 

long time, conservation has limited hunting, killing or cutting down of certain species 

and trees. International, European, German and New Zealand law all contain provisions 

that aim to protect species from direct forms of overexploitation. However, 

overexploitation is not one of the main threats for biological diversity in Germany or 

New Zealand and considering the nature of the threat of climate change, it cannot be 

                                                        
79  See for example the preamble of the Convention on Biological Diversity: "Reaffirming also that States 
are responsible for conserving their biological diversity and for using their biological resources in a sustainable 
manner". 
80 Note that the term "conservation strategy" is often used to refer to a refer to strategies that have 
been designed for specific conservation areas. See Gordon (2005), p 688: Conservation strategies are "Actions 
designed to achieve a specific objective or outcome that abates a threat or enhances the ecological integrity of 
a conservation target". 
81  Dunlop (2008), p 67; Ibisch (2009a); Ott (2008), p 4; Jessel (2009), p 36. 
82 Hagermann (2009), pp 1-5; cf also Hansen (2003), p 7: "…climate change poses a complex and 
bewildering array of problems for ecosystems. The key question is, what can be done – in addition to the rapid 
reduction of CO2 emissions now – to increase the resiliency of these ecosystems to climate change?"; see also 
Brooke (2008), p 1471. 
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expected that the direct protection of species can be an important strategy for the 

protection of biological diversity in times of climate change. 83 

II) Protected areas 

While protected areas are an important conservation strategy in international, 

European, German and New Zealand law, the protection of biological diversity in 

designated areas has been a particular focus of conservation policies and legislation in 

New Zealand.84 There are some problems associated with the concept of protected areas 

in times of climate change. For example, the value of a protected area could be 

somewhat mitigated by the fact that climate change could drive species out of their 

natural habitats. The fixed geographic boundaries of reserves appear to be generally 

poorly suited for the protection of a dynamic environment unless individual areas are 

extremely large.85 

Yet, while there are a range of problems associated with the focus on so-called 

"segregative" approaches to the protection of biological diversity86 and integrated 

strategies are expected to become much more important in the future,87 well-organized 

habitat protection is one of the most important tools to increase ecosystem resilience88 

and may therefore help adapt biological systems to climatic changes. A major problem 

for conservation in Germany and Europe is that protected areas may often be relatively 

small, fragmented and have low protection standards.89 

III) Integrated strategies  

Integrated conservation strategies are strategies that apply to the total area.90 

Examples from the German law are the provision in § 18 of the Federal Nature 

Conservation Act ("Interventions in Nature and Landscape")91 and the "principles of 

good agricultural practice" as set out in § 5 (4) of the Federal Nature Conservation Act 
                                                        
83  See above chapter 7 (pp 137 ff). 
84  See above pp 104 ff. 
85  Noss (2001), p 584. 
86  Ibisch (2008), p 13. 
87  See below pp 160 f. 
88 Cf Parmesan (2005), pp 354 f. 
89  See above chapter 3 (p 60). 
90  See above chapter 1 (p 24). 
91  Ibisch (2008), pp 11 f. See also chapter 4, footnote 71 and accompanying text.  



161  

and § 17 of the Federal Soil Protection Act.92 However, it has been the subject of some 

discussion if the federal states could deviate from the provision in §§ 18, 19 of the 

Federal Nature Conservation Act – which depends on the question if these provisions 

are part of the "general principles governing the protection of nature". Since no federal 

states have yet legislated a new Nature Conservation Act, it will take some time to bring 

clarity to the question of which provisions will be considered part of the "general 

principles". 

In New Zealand, the standard of integrated strategies appears comparatively low 

when compared to the segregative strategies that provide for a high level of protection 

in the conservation estate. It has been shown that the provision of the Resource 

Management Act that aim for the protection of biological systems everywhere in New 

Zealand often depend on regional plans or resource consents and may not sufficiently 

protect ecosystems outside protected areas.93 It should be noted that the issue of 

conservation on private land, particularly farmland, has been addressed in recent New 

Zealand policy documents.94  

Integrated approaches that apply to the whole area are important because 

protected areas are often too small or too fragmented to protect biological diversity.95 It 

has been suggested that such approaches could become particularly important for 

conservation in times of climate change.96 An integrated approach is also associated 

with more dynamic conservation strategies: 

Current biodiversity conservation may be seen to conserve species in a static sense 
and some aspects of adapting to climate change will require a more dynamic 
approach. This can be accommodated by addressing climate change adaptation 
and biodiversity policies through an integrated landscape approach, encompassing 
both protected areas and other sectoral countryside interests.97 

 

                                                        
92  See above p 81. 
93  See above chapter 5 (p 105). 
94  Protecting our Places - Introducing the National Priorities for Protecting Rare and Threatened Native 
Biodiversity on Private Land; New Zealand Biodiversity Strategy, pp 36 f, 126 f.  
95  Brockington (2008), p 47 f. 
96  Ibisch (2008), p 18. Cf also Adapting to climate change: towards a European framework for action, 
p 10: "A comprehensive and integrated approach towards the maintenance and enhancement of ecosystems 
and the goods and services they provide is needed". 
97  European Biodiversity Sectoral Report, p 5. 
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However, one of the drawbacks of integrated approaches to climate change is 

that they may often not guarantee a high standard of protection98 and legal provision 

that are associated with integrated approaches tend to be somewhat weak: for example, 

the very open approach of article 14 of the Convention on Biological Diversity that aims 

for the protection of biological diversity as a whole relies on states to identify valuable 

biodiversity.99  

IV) Active management strategies 

Active management strategies are often believed to become more significant for 

conservation in times of climate change.100 However, many of these strategies are not set 

out in the law.  

An exception is article 8 (h) of the Convention on Biological Diversity that refers 

to the "eradiation" of alien species and the Convention also refers to ex-situ conservation 

measures.101 Another example in the international law is article 4 (4) of the Ramsar 

Convention on Wetlands of International Importance especially as Waterfowl Habitat 

states that the "Contracting Parties shall endeavour through management to increase 

waterfowl populations on appropriate wetlands". Such management measures may 

become particularly important in times of climate change.  

New Zealand law and German law both contain some provisions that refer to 

active management strategies, the former particularly in the area of biosecurity and pest 

management. These management strategies are also a focus of relevant New Zealand 

policy documents.102 German law and policies contain fewer references to active 

management strategies and there is particularly no policy on introduced species. This is 

due to the fact that introduced species so far have been hardly perceived as a threat to 

biodiversity in Germany.103 These different approaches to active management strategies 

                                                        
98  Cf Ewing (2008), p 316. 
99  See above chapter 2 (p 44). 
100  Examples are forest and water management, ex-situ conservation measures and species 
translocations. See Bolte (2008), p 803; McLachlan (2007), pp 297 ff; Heffernan (2008), p 107; Marris (2008a), 
pp 112 f; Marris (2008b), pp 140 f; McClanahan (2008), pp 297 ff; Mueller (2008), 562 ff; Holmes (2007), pp 46 
ff; Holmes (2007) pp 46 ff; Watkinson (2001), p 422; Government of Western Australia Climate Change and 
Biodiversity in Western Australia Department of Environment and Conservation < www.dec.wa.gov.au > last 
accessed 17 March 2009. 
101  See above chapter 2 (p 46). 
102  See above chapter 5 (p 107). 
103  See above chapter 7 (pp 130 and 139). 
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for adaptation may again serve as examples of the conflict between static and dynamic 

approaches to conservation. While the ultimate objective of static conservation efforts is 

to sustain historic ecosystems by anthropogenic management, it is the objective of 

extreme dynamic nature protection approaches to allow for any “natural” development 

without human intervention.104  

V) Conclusion 

The most important strategy for conservation in New Zealand is possibly the 

protection of biological diversity in protected areas. While it can be feared that the value 

of protected areas might be somewhat mitigated by the fact that species could migrate 

out of these areas, large protected areas remain a very important strategy for 

biodiversity protection.105 Yet, it has to be noted that integrated approaches are 

expected to become more important for conservation in time of climate change and New 

Zealand's integrated strategies do not seem to be sufficient. 

Because Germany is much more densely settled, it does and cannot have similar 

protected areas. Integrated conservation strategies are therefore of comparatively 

higher importance. Yet, while the German law has some conceptually promising 

integrated legal provisions, they are somewhat weakened by exceptions for agricultural 

land use that have been included into §§ 18, 19 of the Federal Nature Conservation Act. 

 

                                                        
104 Cf Bolte (2007), p 576. 
105  The New Zealand Conservation Estate comprises almost a third of New Zealand's total area, see above 
chapter 5 (p 87). 
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CONCLUSION  

The purpose of this work was to examine and compare the legal frameworks on 

biodiversity protection from Germany and New Zealand in order to assess their  

adaptability to protect biological diversity in times of climate change.  

This research particularly focused on the examination of conservation values. 

Values have high significance for biodiversity protection because the discussion of what 

"needs" to be protected is essentially value based: it would be a moralistic fallacy to 

deduce that we ought to protect species from the fact that scientists predict many 

species to be threatened with extinction. Yet, the discussion of conservation values 

becomes particularly important for biodiversity protection in times of climate change. 

Climate change is predicted to strongly affect biological systems and may therefore 

require us to reconsider the ways conservation priorities are set.1 

Some of the strongest differences between approaches to biodiversity protection 

in Germany and New Zealand result from differences in values and objectives. While 

New Zealand law and policies place high importance on the protection of indigenous 

biodiversity and particularly native species, German law and policy is rather focused on 

the protection of ecosystems and ecosystem services and indeed struggles to draw 

distinctions between native and introduced species. These differences can be explained 

by extremely different starting points: while biological systems in New Zealand have for 

millions of years developed in nearly complete isolation and have only comparatively 

recently experienced anthropogenic influences, central Europe has been a mixing 

ground for species a very long time and has been shaped by humans for millennia. While 

New Zealand therefore has a very high number of endemic species, Germany has hardly 

any endemic species and most species that occur in Germany have their strongest 

populations elsewhere. New Zealand conservation goals are therefore usually associated 

with the preservation of biodiversity whereas German conservation goals are somewhat 

more open to changes. 

These differences also become apparent when looking at the preeminent 

conservation strategies in German and New Zealand: while the protection of biological 

diversity in large protected areas and active management strategies are for example 

possibly the most important strategies for conservation in New Zealand, Germany's 

                                                        
1 Miller (2008), p 92.  
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landscape is much more fragmented and therefore requires integrated approaches that 

focus less on protected areas. These strategies again reflect a somewhat more static 

approach to conservation in New Zealand – a focus on the preservation of biodiversity 

"as it is" – whereas the German approach includes the protection of biological systems 

that have been strongly altered by anthropogenic influences and is therefore somewhat 

more open to changes. 

Conservation goals and strategies in New Zealand can therefore generally be 

described as being less open to change than those in Germany – and can therefore be 

expected to be more strongly affected by climate change. However, New Zealand's 

unique biological diversity is of high value to global biodiversity and this research 

should not be misinterpreted as to suggest to discontinue important conservation 

efforts. It merely suggests that we should reconsider and discuss conservation goals and 

strategies with regards to climate change and be aware that current conservation 

objectives in New Zealand may be particularly difficult to meet. 

In this respect it needs to be said that the New Zealand policy documents and 

government publications2 on the protection of biodiversity in climate change are 

somewhat disappointing when compared to the quality and range of German and 

European policies and programmes.3 Germany and Europe have introduced a range of 

research projects that plan for biodiversity protection in times of climate change4 and 

the advanced state of German policy compared to that of New Zealand is indeed 

reflected in various government publications. A foremost necessity for responsible 

authorities in New Zealand to adequately address the adaptation of biodiversity 

protection to climate change is therefore to discuss and reassess conservation goals and 

strategies in the face of climate change. 

                                                        
2  See for example McGlone, M. (2001) Linkages between Climate Change and Biodiversity in New 
Zealand; Ministry for the Environment (2008a) Climate Change Effects and Impacts Assessment A Guidance 
Manual for Local Government in New Zealand; Ministry for the Environment (2008b) Climate Change 
Adaptation and Second Generation RMA Plans. 
3  See for example the Biodiversity Sectoral Report of the European Climate Change Program (Working 
Group II Impacts and Adaptation); and the German Strategy for Adaptation to Climate Change. According to 
the president of the German Federal Agency for Nature Conservation, Germany is one of the lead countries in 
preparing a proactive discussion culture about the impact climate change has on conservation objects: Beate 
Jessel: "Deutschland gehört dabei zu den Vorreitern einer proaktiven Diskussionskultur über die Auswirkungen 
des Klimawandels auf Schutzgüter". Quoted from BfN Pressemitteilung, Bonn, 15 September 2009. From 
<www.bfn.de> last accessed 15 September 2009. 
4  See only Potsdam-Institut für Klimafolgenforschung <www.pik-potsdam.de> last accessed 3 
September 2009. This institute researches on the effects of climate change and its website includes detailed 
information on protected areas and climate change in Germany.  



166  

APPENDIX I: TRANSLATION OF SELECTED TERMS 

A) English > German 

Conservation measures   Schutzmaßnahmen1 
Conservation policy    Schutzpolitik2 
Conservation     Erhaltung3, 
Maintenance     Pflege4, Erhaltung5 
Management     Bewirtschaftung6 
Preservation and maintenance  Erhaltung7 
Preservation and maintenance  Schutz und Pflege8 
Preservation     Schutz9 
Protection     Schutz10 
Re-establishment    Wiederherstellung11 
Restoration     Wiederherstellung12 

  

                                                        
1  Article 4 (1) of the Birds Directive. 
2  Preamble of the Birds Directive. 
3  Article 4 (1) (d) of the Birds Directive. 
4  Preamble of the Birds Directive. 
5  Preamble of the Birds Directive. 
6  Article 1(1) of the Birds Directive. 
7  Article 3 (2) of the Birds Directive. 
8  Preamble of the Birds Directive. 
9  Preamble of the Birds Directive. The meaning of “Schutz” is probably closer to “Protection” while 
“Preservation” could also be translated as “Erhaltung”. 
10  Article 1(1) of the Birds Directive. 
11  Article 3 (2) of the Birds Directive. 
12  Preamble of the Birds Directive. 
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B) German > English 

Biosphärenreservat    biosphere reserve13 
Bundesamt für Naturschutz (BfN)  Federal Agency for Nature Conservation 
Bundeskabinett    Federal Cabinet 
Bundestagsdrucksache   Bundestag Publication 
Bundesgesetzblatt    Federal Law Gazette  
Geschützte Landschaftsbestandteile  protected components of landscapes14 
Grundgesetz     Basic Law15 
Landschaftsschutzgebiet   landscape protection areas16 
Nationalpark     national park17 
Naturdenkmale     natural monuments18 
Naturhaushalt    ecosystem19 
Naturparke     nature parks20 
Naturschutz     nature protection/nature conservation 
Naturschutzgebiet    nature conservation area21 
Umweltbundesamt    Federal Environmental Agency 

 

                                                        
13  See Article 22 (1) Federal Nature Conservation Act of the translation available at the Federal Ministry 
of the Environment, Nature Conservation and Nuclear Safety, see Appendix II, p 172. 
14  See Article 22 (1) Federal Nature Conservation Act of the translation available at the Federal Ministry 
of the Environment, Nature Conservation and Nuclear Safety, see Appendix II, p 172. 
15 Cited from the translation by Tomuschat as in Appendix II, p 172. 
16  See Article 22 (1) Federal Nature Conservation Act of the translation available at the Federal Ministry 
of the Environment, Nature Conservation and Nuclear Safety, see Appendix II, p 172. 
17  See Article 22 (1) Federal Nature Conservation Act of the translation available at the Federal Ministry 
of the Environment, Nature Conservation and Nuclear Safety, see Appendix II, p 172. 
18  See Article 22 (1) Federal Nature Conservation Act of the translation available at the Federal Ministry 
of the Environment, Nature Conservation and Nuclear Safety, see Appendix II, p 172. 
19  See Article 10 Federal Nature Conservation Act of the translation available at the Federal Ministry of 
the Environment, Nature Conservation and Nuclear Safety, see Appendix II, p 172. 
20  See Article 22 (1) Federal Nature Conservation Act of the translation available at the Federal Ministry 
of the Environment, Nature Conservation and Nuclear Safety, see Appendix II, p 172. 
21  See Article 22 (1) Federal Nature Conservation Act of the translation available at the Federal Ministry 
of the Environment, Nature Conservation and Nuclear Safety, see Appendix II, p 172. 
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APPENDIX II: LEGISLATION, POLICY DOCUMENTS AND CASE 

LAW 

A) International 

I) Treaties and conventions 

Convention on the Conservation of European Wildlife and Natural Habitats (1979) 
in force 1 June 1982. 

Convention on Biological Diversity (1992) in force 29 December 1993. 
Convention on International Trade in Endangered Species of Wild Fauna and Flora 

(1973) in force 1 July 1975. Signed at Washington, D.C., on 3 March 1973, 
amended at Bonn, on 22 June 1979.  

Convention on the Conservation of Migratory Species of Wild Animals (1979) in 
force 1 November 1983. 

Convention on the Conservation of Nature in the South Pacific (1976) in force 26 
June 1990.1 

Convention on the Protection of the Alps (1991) in force 6 March 1995. 
Convention on Wetlands of International Importance especially as Waterfowl 

Habitat (1972) in force 21 December 1975. Amended by the Protocol of 3 
December 1982 and the Amendments of 28 May 1987. 

Statute of the International Court of Justice. Annex to the Charter of the United 
Nations (1945) in force 24 October 1945. 

UNESCO2 Convention for the Protection of the World Cultural and Natural Heritage 
(1972) in force 17 December 1975. 

United Nations Framework Convention on Climate Change (1992) in force 21 March 
1994.  

                                                        
1  Only five states are party to this treaty (neither New Zealand nor Germany). 
2  United Nations Educational, Scientific and Cultural Organisation. 
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II) Policy documents and declarations 

Agenda 21 (1992). From: United Nations <www.un-documents.net> last accessed 24 
August 2009. 

Report of the World Commission on Environment and Development: Our Common 
Future (1987). From: United Nations <www.un-documents.net> last accessed 24 
August 2009. 

Rio Declaration on Environment and Development (1992). From: United Nations 
Environmental Program <www.unep.org> last accessed 23 June 2009. 

World Charter for Nature (United Nations General Assembly Resolution 37/7, of 28 
October 1982). From: United Nations <www.un.org> last accessed 23 June 2009. 

World Conservation Strategy (1980). International Union for Conservation of Nature 
and Natural Resources, United Nations Environment Programme, World Wildlife 
Fund. IUCN, Gland. 
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B) European Law 

I) Primary legislation 

Treaty Establishing the European Community (Amsterdam 1997). Consolidated 
Version of the Treaty establishing the European Community. Official Journal of the 
European Union C2006/321E/1.  

Treaty on European Union (Maastricht 1992) Consolidated Version of the Treaty on 
European Union. Official Journal of the European Union C2006/321E/1. 

II) Secondary legislation (directives, decisions) 

Birds Directive (79/409/EEC). Directive of the Council of 2 April 1979 on the 
conservation of wild birds. 

Council Decision 82/461/EEC of 24 June 1982 on the conclusion of the Convention on 
the conservation of migratory species of wild animals and related agreements. 

Council Decision 93/626/EEC of 25 October 1993 concerning the conclusion of the 
Convention on Biological Diversity. 

Council Decision 94/69/EC of 15 December 1993 on the conclusion of the United 
Nations Framework Convention on Climate Change. 

Council Decision 96/191/EC of 26 February 1996 concerning the conclusion of the 
Convention on the Protection of the Alps. 

Rural Development Regulation. Council Regulation (EC) No 1698/2005 of 20 
September 2005.  

Environmental Impact Assessment Directive (2001/42/EC) on the assessment of the 
effects of certain plans and programmes on the environment. 

Environmental Impact Assessment Directive (85/337/EEC) Council Directive of 27 
June 1985 on the assessment of the effects of certain public and private projects 
on the environment, as amended by Directive 97/11/EC. 

Habitats Directive (92/43/EEC). Directive of the Council of 21 May 1992 on the 
conservation of natural habitats and of wild fauna and flora. 

IPCC Directive (96/61/EC). Directive of the Council of 24 September 1996 concerning 
integrated pollution prevention and control. 

Water Framework Directive (2000/60/EC). Directive of the European Parliament and 
of the Council of 23 October 2000 establishing a framework for Community 
action in the field of water policy. 
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III) Policy documents 

2007 Environmental Policy Review. Communication from the Commission to the 
Council and the European Parliament COM(2008) 409 final. 

A mid-term assessment of implementing the EC biodiversity action plan. 
Communication from the Commission to the Council, the European Parliament, the 
European Economic and Social Committee and the Committee of the Regions. 
Commission of the European Communities (2008) 16 December 2008. Com 
(2008) 864 final. 

Adapting to climate change in Europe – options for EU action. Green Paper from the 
Commission to the Council, the European Parliament, the European Economic and 
Social Committee and the Committee of the Regions. COM(2007) 354. 

Adapting to climate change: towards a European framework for action. White 
Paper. Com (2009) 147 final. 

Biodiversity Sectoral Report. European Climate Change Program/Working Group II 
Impacts and Adaptation (2009). From <ec.europa.eu> last accessed 3 September 
2009. 

European Biodiversity Strategy. Communication of the European Commission to the 
Council and to the European Parliament on a European Biodiversity Strategy. COM 
(1998) 42 final. 

Council Conclusions on a mid-term assessment of implementing the EU 
Biodiversity Action Plan and Towards an EU Strategy on Invasive Alien 
Species. Council of the European Union (2009) 11412/09 (2953rd Environment 
Council meeting Luxembourg, 25 June 2009). 

EC Biodiversity Action Plan. In: Halting the loss of biodiversity by 2010 – and beyond. 
Sustaining ecosystem services for human well-being. Communication from the 
Commission. COM (2006) 216 final. 

EC Biodiversity Communication. Halting the loss of biodiversity by 2010 – and 
beyond. Sustaining ecosystem services for human well-being. Communication 
from the Commission. COM (2006) 216 final. 

Sixth Environmental Action Programme. Decision No 1600/2002/EC of the European 
Parliament and of the Council of 22 July 2002 laying down the Sixth Community 
Environment Action Programme. 

IV) Case Law 

European Court of Justice. Judgment of the Court (Fourth Chamber) of 5 October 1999. - 
Criminal proceedings against Paolo Lirussi (C-175/98) and Francesca Bizzaro (C-
177/98). - Joined cases C-175/98 and C-177/98. European Court reports 1999, p. 
I-06881. 

European Court of Justice. Judgment of the Court of 14 July 1998. - Safety Hi-Tech Srl v S. 
& T. Srl. - Case C-284/95. European Court reports 1998, p. I-04301. 
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C) Germany 

I) Legislation 

Environmental Impact Assessment Act (Gesetz über die 
Umweltverträglichkeitsprüfung) as of 25 June 2005 (Federal Law Gazette I, p. 
1757, 2797) as amended on 11 August 2009 (Federal Law Gazette I, p. 2723). 

Federal Building Code (Baugesetzbuch) as of 23 September 2004 (Federal Law Gazette 
I, p. 2414), as amended on 31 July 2009 (Federal Law Gazette I, p. 2585). 

Federal Immission Control Act (Bundes-Immissionsschutzgesetz) as of 26 September 
2002 (Federal Law Gazette I, p. 3830), as amended on 11 August 2009 (Federal 
Law Gazette I, p. 2723). 

Federal Nature Conservation Act3 (Bundesnaturschutzgesetz) as of 25 March 2002 
(Federal Law Gazette I, p. 1193) as amended on 22 December 2008 (Federal Law 
Gazette I, p. 2986).4 A translation of the Act as of 25 March 2002 is available from: 
Federal Ministry of the Environment, Nature Conservation and Nuclear Safety 
<www.bmu.de> last accessed 22 August 2009. 

Federal Ordinance on the Conservation of Species (Bundesartenschutzverordnung) 
as of 16 February 2005 (Federal Law Gazette I, p. 258, 896), as amended on 29 
July 2009 (Federal Law Gazette I, p. 2873). 

Federal Soil Protection Act (Bundes-Bodenschutzgesetz) as of 17 March 1998 (Federal 
Law Gazette I, p. 502), as amended on 9 December 2004 (Federal Law Gazette I, 
p. 3214). A translation of the Act as of 17 Match 1998 is available from Federal 
Ministry of the Environment, Nature Conservation and Nuclear Safety 
<www.bmu.de> last accessed 22 August 2009. 

Federal Water Act (Wasserhaushaltsgesetz) as of 19 August 2002 (Federal Law Gazette 
I, p. 3245), as amended on 22 December 2008 (Federal Law Gazette I, p. 2986) 

Grundgesetz (Basic Law) promulgated by the Parliamentary Council on 23 May 1949 as 
amended on 28 August 2006 (Federal Law Gazette I, p. 2034). Official translation 
available at <www.bundestag.de> last accessed 21 August 2009. Translated by 
professor Christian Tomuschat and professor David P. Currie. Translation revised 
by Professor Christian Tomuschat and Professor Donald P. Kommers in 
cooperation with the Language Service of the German Bundestag. 

Unification Treaty (Einigungsvertrag) Treaty of 31 August 1990 between the Federal 
Republic of Germany and the German Democratic Republic on the establishment 
of German unity. Translation From : european navigator – The first digital library 
on the history of Europe <www.ena.lu> last accessed 24 August 2009. Source: 
The Unification of Germany in 1990. Bonn: Press and Information Office of the 
Federal Government, 1991, pp. 71-91. 

  
                                                        
3  Sometimes also translated as "Federal Nature Protection Act", which is the literal and in a way more 
accurate translation. However, "Naturschutz" is the term that is most often used in places when it would 
appear most natural in English to use the term "conservation". 
4  A new Nature Conservation Act has been adopted on 29 July 2009 and will enter into force on 1 March 
2010 (Federal Law Gazette I, p 2542). The Federal Water Act and the  
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II) Policy documents 

Agro-biodiversity Strategy. Conservation of Agricultural Biodiversity, Development and 
Sustainable Use of its Potentials in Agriculture, Forestry and Fisheries. Federal 
Ministry of Food, Agriculture and Consumer Protection (Bundesministerium für 
Ernährung, Landwirtschaft und Verbraucherschutz, BMELV). From December 
2007. 

German Strategy for Adaptation to Climate Change. Adopted by the Federal Cabinet 
on 17th December 2008. 

National Strategy on Biological Diversity. Adopted by the Federal Cabinet on 7 
November 2007. 

III) Case Law 

Bundesverfassungsgericht, Beschluss des Zweiten Senats vom 6. Dezember 2006, 2 
BvM 9/03. Quoted from <www.bundesverfassungsgericht.de> last accessed 23 
August 2009. 
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D) New Zealand  

I) Statutes and treaties 

Biosecurity Act 19935 

Conservation Act 1987 

Fisheries Act 1996 

National Parks Act 1978 

Native Plants Protection Act 1934 

Queen Elizabeth the Second National Trust Act 1977 

Reserves Act 1977 

Resource Management Act 1991 

Trade in Endangered Species Act 1989 

Treaty of Waitangi. For the full text of the Treaty see Schedule 1 of the Treaty of 
Waitangi Act 1975. 

Treaty of Waitangi Act 1975 

Wild Animal Control Act 1977 

Wildlife Act 1953 

II) Policy documents 

New Zealand Coastal Policy Statement (1994). Minister of Conservation. Issued by 
notice in the Gazette on 5 May 1994. 

New Zealand Biodiversity Strategy (2000). Ministry for the Environment. 
Proposed New Zealand Coastal Policy Statement (2008). Minister of Conservation 

and the Minister for the Environment. 
Conservation General Policy (2005). Department of Conservation. 
General Policy for National Parks (2005). New Zealand Conservation Authority. 
Protecting our Places - Introducing the National Priorities for Protecting Rare and 

Threatened Native Biodiversity on Private Land (2007). Minister of 
Conservation and the Minister for the Environment.  

III) Case law 

Faulkner v Gisborne District Council [1995) 3 NZLR 622. 

Hoani Te Heu Heu Tukino v Aotea District Land Board [1941] NZLR 590 (PC)).  

New Zealand Maori Council v Attorney General [1987] 1 NZLR 641. 

Ngai Tahu Maori Trust Board v Director-General of Conservation [1995] 3 NZLR 553.  

                                                        
5  All statutes are cited as available on <www.legislation.govt.nz> last accessed 1 September 2009. 
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Department of Conservation (New Zealand) <www.doc.govt.nz> last accessed 26 
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European Environment Agency <www.eea.europa.eu> last accessed 3 August 2009. 
Federal Ministry of the Environment, Nature Conservation and Nuclear Safety 

(Germany) <www.bmu.de> last accessed 22 August 2009. 
Gesetze im Internet <www.gesetze-im-internet.de> last accessed 3 October 2009. This 

database contains an almost complete collection of the German Federal Law. 
Intergovernmental Panel on Climate Change <www.ipcc.ch> last accessed 4 April 

2009. 
MACIS (Minimisation of and Adaptation to Climate Change Impacts on Biodiversity) 

<www.macis-project.net> last accessed 5 May 2009. The project MACIS is 
designed to summarise what is already known about the impacts of climate change 
on biodiversity and to develop methods to assess the potential impacts in the future. 

Millennium Ecosystem Assessment <www.millenniumassessment.org> last accessed 
24 September 2009. 

Ministry for the Environment (New Zealand) <www.mfe.govt.nz> last accessed 11 
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New Zealand Biodiversity Strategy <www.biodiversity.govt.nz> last accessed 22 
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Potsdam-Institut für Klimafolgenforschung <www.pik-potsdam.de> last accessed 3 
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Germany. 
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Environment) <www.umweltrat.de> last accessed 25 April 2009. 

Science and Management of Protected Areas Association <www.sampaa.org> last 
accessed 25 April 2009. 

Umweltbundesamt <www.umweltbundesamt.de> last accessed 3 September 2009. 
UN Documents Cooperation Circles 

United Nations Documents <www.un-documents.net> last accessed 2 October 2009. 
United Nations Environmental Program <www.unep.org> last accessed 23 June 2009. 
World Wildlife Fund <www.worldwildlife.org> last accessed 2 September 2009. 




