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INTRODUCTION

Between 24 May and 30 August 1992 Bosnian Serb forces seized and confined
more than 3,000 Bosnian Muslims and Bosnian Croats in the Keraterm Camp, a
former ceramics factory located in the Opstina (district) of Prijedor, in BosniaHerzegovina. Around 20 July 1992 several hundred detainees were crowded into one
of the storage area of the camp, known simply as Room 3. On the evening of 24 July
1992 the guards of the camp, assisted by Bosnian Serb soldiers from the surrounding
area, formed a semi-circle around the outside of Room 3 and began firing into the
room with machine guns and heavy calibre guns. The firing continued off and on over
a period of several hours. After it ended approximately 140 men who were detained in
Room 3 were dead.
Exactly three years later two Bosnian Serbs from the town of Prijedor, Dragan
Kulundzija and Zoran Zigic, who participated in the massacre, were charged by the
International Criminal Tribunal for the former Yugoslavia (the Tribunal) with
committing a grave breach of the 1949 Geneva Conventions, a violation of the laws
and customs of war and a crime against humanity. 1
On 23 May 1993 the Tribunal was set up in an unprecedented move by the
Security Council to prosecute the perpetrators of the worst atrocities to be committed
on European soil since the Second World War. Using the powers given to it by
Chapter VII of the United Nations Charter, the United Nations Security Council
declared that the establishment of the Tribunal would help restore and maintain
international peace and security. Would be perpetrators would be deterred from
committing atrocities and ethnic tension would be reduced as blame would be laid on
individual perpetrators and not on entire ethnic groups.
Within the first few months of its existence, the Judges of the Tribunal
formulated and adopted rules of procedure and evidence, rules of detention and
guidelines concerning the assignment of counsel for indigent detainees. In addition,
the Office of the Prosecutor was rapidly organised so that investigations and trials
could commence. By 30 June 1996 the Judges of the Tribunal had confirmed eighteen
indictments, in which seventy five persons were accused of violating international
humanitarian law: seven of the indictees are presently in the custody of the Tribunal.
Despite these actions, since its inception the Tribunal has been plagued by
practical, financial and structural problems. The Tribunal has also encountered various
legal constraints, many of which arose because when the Statute of the Tribunal was
formulated the Secretary-General of the United Nations decreed that the Tribunal
The Prosecutor v. Sikirica & Others, Case No. IT-95-8-1 (21 July 1995).

should only apply rules of international humanitarian law which were beyond any
doubt part of international customary law? Such rules, he stated, were embodied in
the 1949 Geneva Conventions, the 1907 Hague Convention, the 1948 Genocide
Convention and the Nuremberg Charter. 3 By limiting the Tribunal's jurisdiction to
these conventions, the Secretary-General inadvertently reduced the Tribunal's ability
to prosecute all the perpetrators of the atrocities which were committed during the
conflict. For example, since the laws and customs governing non-international armed
conflicts are not as extensive as those governing international armed conflicts,
perpetrators of atrocities committed during phases of the conflict deemed noninternational may only be charged with genocide and crimes against humanity, and
these offensives are more difficult to prove than grave breaches of the 1949 Geneva
Conventions.
The success of the Tribunal has also been limited by the failure of national
governments to execute orders of the Tribunal. The Implementation Force (IFOR),
which was established at the end of 1995 to ensure the provisions of the Dayton
Agreement are complied with, has repeatedly refused to arrest indicted persons unless
it comes across them in the course of its duties. In addition, IFOR has declined to
provide twenty four hour protection to mass grave sites. As a result those who
embarked on a four year orgy of murder, rape and torture throughout the territory of
the former Yugoslavia are still free and evidence that may convict them is slowly
vanishing.
In contrast the Nuremberg and Tokyo Tribunals, which prosecuted the major
German and Japanese war criminals at the end of the Second World War, did not face
such problems. By having physical control over the combatants and because the
alleged war criminals no longer had control over their respective government, they
were able to successfully prosecute the perpetrators of some of the worst atrocities
known to humankind.
This thesis will describe the numerous problems the Tribunal has faced in its
attempt to prosecute those persons who have committed serious violations of
international law in the former Yugoslavia, and will outline how it has attempted to
overcome them. It will also explain why the Tribunal is important to development of
international humanitarian law, irrespective of its success or failure. As Professor
Cherif Bassiouni has stated "law develops out of a dynamic where historical
opportunity provides the occasion for evolving a new sort of legal understanding and

2

Report of the Secretary-General Pursuant to Paragraph 2 ofSecurity Council Resolution 808
Doe. S/25704, para. 35, reprinted I.L.M. 1159 (1993).
U.N.
(1993),
3
Id.
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development that can then provide a more settled foundation for behaviour in the
future." 4
Chapter I of this thesis provides an overview of the events that led up to the
dissolution of the former Yugoslavia, and describes how the conflict unfolded.
Without such an synopsis it is difficult to explain why the ethnic groups of the former
Yugoslavia embarked on a conflict that killed over a quarter of a million people, and
left two million homeless. Chapter 11 examines the combatants who took part in the
conflict sets out the types of violations that were committed, and where possible
identifies those who committed them ..
The following chapter describes how the international community responded
to the reports of atrocities that flooded out of the former Yugoslavia. It describes how
the United Nations Commission on Human Rights sent Tadeuz Mazowiecki, the
former Prime Minister of Poland, to the region to investigate the atrocities that were
being committed, and summarises his findings. It then sets out how the Security
Council firstly set up the Commission of Experts to investigate the alleged atrocities
and then established the Tribunal to prosecute the perpetrators. The last part of this
chapter explains why the establishment of the Tribunal by a Security Council
Resolution was a legitimate measure for the Security Council to take.
In order to understand what is meant by the phrase "international humanitarian
law" Chapter IV explores the development of this field of law. The history of war
crimes trials, in particular the Nuremberg Trial, is examined, as are various
international instruments which codify the principles laid down by these trials. This
chapter also outlines how the international community has applied these instruments
in various conflicts that that have been fought since 1945. Since certain defences, such
as duress and mistake, have relieved individuals from responsibility for committing
violations of international humanitarian law, Chapter V describes certain substantive
defences which may be available to defendants. In addition, this chapter examines in
detail the doctrine of command responsibility and how it has developed over the last
century.
The next two chapters analyse the Statute of the Tribunal and the Rules of
Procedure and Evidence which the Tribunal adopted on 11 February 1994. Although
Chapter VI focuses primarily on the scope of the Tribunal's jurisdiction, it also
surveys the organisation of the Tribunal, the conduct of proceedings, the rights of
accused persons and various administration matters. Considering many of the articles
contained in the Statute were supplemented by the Judges when they adopted the
Rules of Procedure and Evidence, Chapter VII examines these rules and assesses how
4

See comments by M. Cherif Bassiouni reprinted in Taylor, Telford, Forty Years After the
Nuremberg and Tokyo Tribunals: The Impact of the War Crimes Trials on International and National
Law, 80 Am. Soc'y Int'l L. Proc. 56 (1986) at 59.
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they overcame certain deficiencies in the wording of the Statute. Rules adopted for the
admission of evidence, the protection of victims and witnesses and the appointment of
defence counsel are also reviewed.
Practical, organisational and financial problems the Tribunal has faced since it
was inaugurated in November 1993 are discussed in Chapter VIII. In addition, this
chapter reviews the eighteen indictments which have been confirmed by the Judges of
the Tribunal and examines the judicial activities of the Tribunal up until 30 June 1996.
Given these moderate achievements Chapter IX assesses whether the Tribunal will
successfully complete its mandate, and how it will contribute to the development of
international humanitarian law. It concludes by determining that in light of numerous
atrocities that are currently being committed throughout the world, it is imperative
that the development of international humanitarian law continues, and a permanent
international court is established.
Please note that because the Tribunal is still in existence and new developments are
regularly occurring 30 June 1996 was chosen as the cut-off date for consideration of
new material to bring a closure of this thesis.
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BACKGROUND TO THE CONFLICT

Sixty-eight year old Miladin Gvozdenovic had lived all his life in Zagoni. 1 For
as long as he could remember his village had had a good relationship with the
surrounding Muslim villages. From 1990 onwards this relationship changed. The
people of the Socialist Federal Republic of Yugoslavia could no longer live together.
The inhabitants of Zagoni began to be persecuted by their neighbours, simply because
they were Serbs. To protect their village the men of Zagoni began to arm themselves.
Their efforts were in vain. On 5 July 1992 Miladin Gvozdenovic watched as Zagoni,
whose only strategic importance was that it was a Serbian village inside Muslim
territory, was burnt to the ground. Thirteen villagers, including his son and brother,
were murdered that day.

2

Between 1991 and 1995 thousands of other Yugoslavs had experiences similar
to Miladin's. To understand why their country, which marked the bridge between the
Orient and the Occident, was destroyed in a bloodbath which cost the lives of over a
quarter of a million people, we need to examine the history of the former Yugoslavia.
Only then can we understand the antagonism between the Yugoslav people, the roots
of their historical claims and the causes of their mutual hatred.
The Migration of the Slavic People

In the late sixth and early seventh century the Slavic people migrated from what
is today Ukrainian-Byelorussian territory to the Balkan peninsula . They drove out the
3

eastern Roman population that occupied the area, and very soon after settling there
4

broke up into small tribal units. The Slovene and Croat tribes dominated the north of
the Balkan peninsula, while the Serbs dominated the South. Although descended from
the same people these tribes soon developed different cultures, as one fell under the
influence of the western Roman culture, while the other fell under the influence of the
eastern Roman culture.
In the ninth century the Eastern Roman Church converted the Serbian tribes to
Orthodoxy. Like the Orthodox Russians, Greeks and Bulgarians they adopted the
Glagolithic script, which had been developed by the eastern Roman Slavic apostles
A village in north-eastern Bosnia-Herzegovina.
Statement given by Miladin Gvozdenovic, in Bratunac on 9 February 1993, reprinted in U.N.
Doe. A/48/177 paragraph 94 (2 June 1993)
3
In 395 AD Emperor Constantine decided to split the Roman Empire. The western half was to be
ruled from Rome, while the Eastern half was to be ruled from Constantinople.
4
Alexandra Stiglmayer, Mass Rape: The War Against Women in Bosnia Herzegovina, Lincoln:
University ofNebraska Press (1994), at 2.
2

5

Cyril and Methodius. The Cyrillic script, which is today used by the Serbs, developed
from Glagolithic.
Around the year 800, after the Franks invaded the north Balkans, the Slovenes
and the Croats came under the influence of the western Roman Church. Frankish
missionaries converted the Croats and the Slovenes to Catholicism and taught them to
use the Latin alphabet, which they use today. While the Slovenes remained under the
influence of firstly the Franks and subsequently the Hapsburgs until 1918, the Croats
founded their own independent kingdom in 925. This Croatian kingdom covered the
present territory of Bosnia-Herzegovina. In 1102 Kolomon, the Hungarian monarch,
was crowned king of Croatia, so from then until 1918 Croatia remained under
external control.

5

In the twelfth century the Serbs also

gain~d

national independence, and soon

achieved ecclesiastical independence from Byzantium when the Serbian Orthodox
church was founded in 1209. Because the centre of this Serbian kingdom was Raska,
the present-day Kosovo, modem day Serbs think of Kosovo as being the birth place
6

of the Serbian nation. The Serbian empire steadily grew, but on 28 June 1389 the
Serbs were defeated by the Ottomans at the battle of Kosovo Polje (the Field of the
Blackbirds). 7 For the next 500 years Serbian territory was ruled by the Turks.
Five Centuries of Foreign Rule

Under Ottoman rule the Christian population was given few privileges. They
were kept out of all high offices and were not permitted to develop an administrative
or educated class. Hence many Yugoslav Christians refer to the Ottoman period as
8

400 years without a history. Christians had to pay a special head tax and were
required to give some of their new born boys to the Turkish authorities, 9 who trained
them to be janissaries, elite fighters in the Turkish army.

10

The Turks did tolerate the

Barbara Jelavich, History of the Balkans, Volume 1, 18th and 19th Century, New York:
Cambridge University Press (1983) at 2.
6
Stiglmayer, supra note 4, at 2.
7
Vidovdan, the anniversary of the battle ofKosovo, is still the most important day in the Serbian
calendar. Serbs commemorate the battle in their poetry and folk songs. Serbs are called upon to avenge
the injustice of Kosovo. Through-out history Serbian leaders have used the Kosovo myth to stir up
Serb nationalism. See Branka Magas, Mythology and Genocide, Against the Current 48 Jan/Feb 1994,
at 9.
8
Robert Donia and John Fine Jr, Bosnia and Hercegovina: A Tradition Betrayed, London: Hurst
and Co. (1994), at 69.
9
This child levy was imposed by the Ottomans on all Christian lands they conquered. H. T.
Norris, Islam in the Balkans, London: Hurst and Co.(1993), at xv.
1
° For an analysis of the functions of the janisarries see Peter Sugar, South-eastern Europe Under
Ottoman Rule 1354-1804, Seattle: University of Washington Press (1977), at 240.
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existence of the Serbian Orthodox Church, which provided the Serbs with the
11
spiritual support they desperately needed.
The Croats and the Slovenes were given more freedom as their Hungarian and
Austrian rulers entrusted them with the administration and defence of their territory.
Croatia and Slovenia also benefited from the cultural, intellectual and economic
development that was occurring in the rest of Europe. The economic and cultural
north-south split in the former Yugoslavia was primarily due to the five centuries of
separation that the South Slav people went through from the 1400s to the turn of the
twentieth century.
Not all Serbs remained under Ottoman rule during this time. Many fled to
Croatia to escape Turkish oppression, and settled in Croatia' s southern provinces.
Since they lived in the frontier region between the Austrian and Ottoman Empires,
they were entrusted with the task of repulsing the numerous Turkish advances. In
return the Austrian authorities gave them land and granted them several privileges,
such as personal freedom, freedom from taxes, religious freedom, education, and self
government. The area in which these Serbs lived coincides almost exactly with
Krajina, the former Serbian held areas in Croatia, and the Serbs that lived there were
12
said to be direct descendants of the frontier settlers.
Thousands of Serbs also fled to Vojvodina, which at this time was controlled by
Hungary. The biggest exodus occurred in 1690 when 80,000 Serbs fled there from
Kosovo, following the failure of a Serbian rebellion against the Turks. The vacated
Kosovo lands were settled by Islamicized Albanians. In 1991 Albanians made up 85
13

percent ofthe population in Kosovo.
During the period of Ottoman rule two new groups of people began to emerge
in the Yugoslav territory: the Montenegrins and the Bosnian Muslims. The
Montenegrins were Serbs who lived in the mountain areas of Montenegro, an area
where the Ottoman Empire never established full authority. In the seventeenth century
the Montenegrin tribes united, and with the help of Russia formed a national state.
This state was recognised by the Turks in 1799.

11

As the head of the Orthodox church resided in Istanbul, the Turkish authorities felt they could
control the teachings of the Orthodox Church. As the headquarters of the Roman Catholic Church lay
outside the Ottoman Empire, Catholicism was regarded with deep suspicion. Noel Malcolm, Bosnia: A
Short History, New York: New York University Press (1994), at 55.
12
Stiglmayer, supra note 4, at 4.
13
Hugh Poulton. The Balkans: Minorities And States In Conflict, London: Minority Rights Group
(1991), at 57.
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Bosnian Muslims

Like the Serbs, Croats and Slovenes, the Bosnian Muslims are also descended
from the Slavs who settled the Balkan peninsula in the late sixth and early seventh
century. From then until the twelfth century the territory of Bosnia-Herzegovina
belonged alternately to the Croatian-Catholic-western Roman and the SerbianOrthodox-eastern Roman spheres of influence.
In 1180 Bosnia attained its independence. Over the next two centuries under
such rulers as Ban Kulin it became a formidable opponent in the Balkan Peninsula.
During this time the Bogomil religion spread throughout the Bosnian. This religion
derived from a medieval sect that was founded as a reaction against the hierarchy and
formalism of the Catholic and Orthodox churches.

14

As easily as they had conquered the Serbs, in 1463 the Ottomans conquered the
territory of Bosnia-Herzegovina. Although unlike the Serbs the Bosnian people
converted to Islam. In a region where Christianity had been constantly changing from
the Catholic belief to the Orthodox one, and churches were few in number, it was not
surprising that the Bosnians turned to the faith of the conquering people. The Turks
had achieved great success and this could only be a sign of God's favour. Bosnians
were also attracted by privileges such as the elimination of the Christian head tax and
by the fact that converts had a better chance of advancement. 15
National Awakening

In the nineteenth century, when nationalistic voices were raised throughout
Europe, the wish for self government spread amongst the South Slavic people. In
1804 and 1815 there were Serbian uprisings against the Turks, the latter proving
successful as it gained the support of Russia. 16 The Belgrade pashalic, a Turkish
administration zone, was liberated and recognised as autonomous by the Ottomans in
1830. This region was, however, just a fraction of the great Serbian Empire that had
existed five centuries earlier. Most Serbs were still living under Turkish rule or were
living under Austro-Hungarian rule in the North.
In 1844 the Serbian Minister of the Interior, Ilija Garasanin, put forth a plan
which proposed unifying all Serbs within one empire. Although this plan was never

14

Malcolm, supra note 11, at 29.
See generally Donia and Fine Jr, supra note 8 at 35-44.
16
For a detailed account of why the 1804 uprising failed and the 1815 uprising succeeded, see
Jelavich, supra note 5, at 193-204.
15

8

implemented, from then on Serbs dreamt of a "state for all Serbs," and the idea of
Greater Serbia was raised repeatedly by Serbian leaders. 17
During this period the Croats also developed national aspirations, rebelling
unsuccessfully against the Hapsburg Monarchy in 1848. Realising that they could not
secede from Austria-Hungary by force, certain Croat leaders began to raise the idea of
a federation of Austria, Hungary and Croatia. More nationalistic politicians voiced the
wish for an independent Croatian state that would stretch from the Alps to Bulgaria.
This extremist ideology has plagued Croatian politics ever since, and was recently
being advocated by the Croatian Party of the Right. 18
In 1875 a peasant uprising in Herzegovina against the abuses of Muslim
landlords quickly became a revolt of Christian peasants throughout BosniaHerzegovina. Although the uprising simply began as a social protest against landlord
abuses, some agitators expressed a desire for political union with Serbia. Realising
that this was a perfect opportunity to increase its influence in the Balkans, Russia
came to the aid of the rebelling peasants, and together they drove the Turks out of the
Balkans. The increased Russian influence in the Balkans alarmed Austria-Hungary,
France and England. To avert any possible international crisis, the Great Powers
convened the Congress of Berlin in 1878, where it was decided that Austria would be
permitted to occupy and administer Bosnia-Herzegovina and that Macedonia would
be returned to Turkey.
In 1908, after thirty years of pretending that it was merely occupying it on
behalf of the Great Powers, Austria formally annexed Bosnia-Herzegovina. Russia
protested vigorously, but was deterred from declaring war because the German empire
affirmed its loyalty to its alliance with Austria. From then on the two great European
alliances, Austria-Hungary and Germany on one side and Russia, England and France
on the other, opposed each other with undisguised hostility. The assassination of the
Austrian Crown Prince Franz Ferdinand by the Bosnian Serb Gavrilo Princip in
Sarajevo on 28 June 1914, and Serbia's subsequent reluctance to allow Austrian
authorities to investigate the assassination inside Serbian borders, sent the two
European alliances to war.
Royal Yugoslavia

Out of the rubble of World War One, in which both the Hapsburg and the
Turkish Empires disintegrated, Yugoslavia was born. When the war began Serbia
hoped to exploit the conflict to further its own expansion, but when Russia was forced
17

18

Stiglmayer, supra note 4, at 6.
Id., at 7.

9

to pull out of the war because of the February Revolution, Serbia began to support the
idea of a Union of the South Slavic areas, raised by Croatian and Slovenian
politicians in London in 1915. In July 1917 representatives of Serbia, Croatia, and
Slovenia signed the Corfu Declaration in which they agreed to create a constitutional,
democratic and parliamentary monarchy under the Serbian Karadjordjevic dynasty.
On 1 December 1918 the Serbian prince regent, Alexsander Karadjordjevic, declared
that the three Yugoslav peoples were one nation under the name the "Kingdom of the
19

Serbs, Croats, and Slovenes." Montenegro joined the new state which also included
Kosovo and northern Macedonia, areas that Serbia had conquered in the Balkan wars
of 1912-13?0
Although united in one state, the Serbian leadership had differing ideas to the
Croats and the Slovenes as to how the kingdom would be run. The Croats and the
Slovenes wanted a federation in which they would have the same power as the Serbs.
The Serbs insisted they should have the dominant role. They argued that they had had
over a hundred years of recent statehood, they possessed a functioning government,
they had the largest percentage of the population, and above all, they were on the
winning side in the war whereas Croatia and Slovenia were not.
Not surprisingly Serbian interests prevailed. On 28 June 1921 the constitution
of the new state was passed providing for a constitutional monarchy and a centralised
state structure based in the Serbian capital of Belgrade. Croatian and Slovenian
representatives boycotted the vote and series of unending disputes between Croats and
Serbs began. Over the next eight years there were several parliament boycotts and
collapsed governments. 21
To alleviate the economic rift that had developed between the north and the
south the Serbian dominated government imposed higher taxes on Croatia and
Slovenia. In Kosovo the Serbs clamped down on the Albanian population, as they
considered them to have stolen their land, and in Bosnia-Herzegovina there were
violent disputes between disenfranchised Muslim landowners and their Christian
former peasants.
The Croatian-Serbian opposition came to a head when Stejpan Radic, the leader
of the Croat Peasant Party, was assassinated. On 6 January 1929 the king suspended
parliament, annulled the constitution and began dictatorial rule. Freedom of the press

19

D. Dobes. Yugoslavia: New War: Old Hatred, 91 Foreign Pol'y 3, at 11.
In October 1912 Montenegro and Serbia declared war on Turkey and with the help of Bulgaria
and Greece drove the Turks out of Kosovo and Macedonia. In June and July of the following year the
victories allies fought amongst themselves. Serbia was victorious. Malcolm, supra note 11, at 154.
21
Twenty four cabinets ruled the Kingdom of Serbs, Croats, and Slovenes. Stiglmayer, supra note
4, at 8
20
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and freedom of speech were revoked, and all political parties based on ethnical,
regional, or religious grounds were forbidden. In order to promote national unity he
renamed the Kingdom of Serbs, Croats, and Slovenes, the Kingdom of Yugoslavia. 22
Karadjordjevic's attempt to ease national tensions failed. National extremism
flourished in all parts of the country. This extremism culminated in the assassination
of Karadjordjevic in Marseilles on 9 October 1934 by members of the Croatian
Ustasha Organisation and IMRO, the Internal Macedonian Revolutionary
Organisation?3 Despite the assassination of Karadjordjevic, Serb-Croat relations
improved over the next five years and Yugoslavia slowly returned to democracy. On
26 August 1939 a Serbian-Croatian treaty was signed which gave Croatia
considerable autonomy. However, due to the outbreak of the Second World War one
week later, the treaty was never put into effect.
After the defeat of France Hitler began to press the Yugoslav government to
join the Tripartite Pact, which Yugoslavia's neighbours Hungary, Romania and
Slovakia, had already joined. After hesitating for several months the Yugoslav
government signed the pact on 25 March 1941. Two days later a bloodless military
coup occurred in Belgrade. This infuriated Hitler so much he ordered the Wehrmacht
to invade Yugoslavia and destroy it "militarily and as a state." On 6 April the
bombing of Belgrade began.
The Second World War

Eleven days after being invaded Yugoslavia unconditionally surrendered, and
was partitioned between the Axis powers. Serbia became a German protectorate.
Croatia and most of Bosnia-Herzegovina were incorporated into the "Independent
State of Croatia." Since the Croat Peasant Party refused to cooperate with the
Germans, Ante Pavelic and his Ustasha Party were placed in power. Under him
Croatia was turned into a model fascist state. Jews and Gypsies were sent to the
4
extermination camps of Poland/ and Serbs were eliminated in their thousands, either
by extermination, deportation or forced conversion to Catholicism. Between May and
October 1941 it is estimated that the Ustasha killed between 300,000 and 340,000
Serbs?

5
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The genocidal policies of the Ustasha caused thousands of people to enlist in
organised resistance movements, the two major movements being the Chetniks and
the Partisans. The Chetniks were led by the former Serb officer Draza Mihajlovic who
sought to restore the Serbian royal family as rulers of a Greater Serbia in which all
Serbians were to be incorporated. Although initially resisting the Germans, the
Chetniks were soon ordered by the Yugoslav government-in-exile to delay active
resistance until the Allies invaded the Balkans. Mihailovic was also deterred from
resisting the Germans by Berlin's decree that for every German soldier killed by the
6
resistance, 100 Yugoslavs would die? Instead the Chetniks started to take revenge on
the Croat and Muslim populations for the Ustasha massacres. In November 1941 they
also started to turn on the Partisans whom Mihajlovic believed would sweep away the
old order that he desperately wanted. When, in the summer of 1943, they began to
openly collaborate with the Italian forces, the Allies dropped their support for
Mihajlovic and his Chetniks, and supported the Partisans instead.
The Yugoslav Partisan movement was lead by the general secretary of the
Communist Party of Yugoslavia, Josip Broz Tito. Using the motto "Brotherhood and
Unity", and promising to establish a federation of equal republics after the war, Tito
was able gain the support of thousands of Yugoslavians and organised the Partisans
into an efficient fighting force. Unlike Mihajlovic, Tito encouraged active resistance
against the Germans, and during the course of the war large areas of Yugoslavia were
liberated. However liberation came at a price. When an area was liberated, Partisan
officials 'sovietised' it and in doing so executed many 'bourgeois'.
Aided by the growing number of Allied victories over the Germans and the
surrender ofltaly in 1943, Tito led the Partisans to victory. To the Ustasha, Chetniks,
and other collaborators the Partisan victory amounted to the destruction of the old
order. Thousands fled to the West where they hoped the Allies would give them
refuge. But because of the Allies' policy that all Axis supporters were to surrender to
troops in their native lands, over 18,000 'Axis collaborators' were sent back to
27
Yugoslavia where they were executed within hours of their arrival on Yugoslav soil.
Over the next year Tito's secret police are reputed to have killed over 250,000 real or
imagined political enemies.
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Socialist Yugoslavia

In the three years that followed the war Tito modelled Yugoslavia on Stalinist
Russia. Five year plans were introduced to develop the battered economy, and a
Constitution, which was almost an exact match of Stalin's Soviet Constitution of
1936, was introduced.
The 1946 Constitution established a federation of the six Republics of Slovenia,
Croatia, Bosnia-Herzegovina, Serbia, Montenegro and Macedonia under the name the
Socialist Federal Republic of Yugoslavia. Although the Constitution affirmed the
Communist Party's right to dominate public institutions, the Republics were given
fictional sovereignty, and limited cultural and political autonomy. By splitting prewar 'Southern Serbia" into Macedonia and Montenegro and setting up the
autonomous regions of Kosovo and Vojvodina, in recognition of the Albanian and
Hungarian minorities that lived there, Tito was able to weaken the domination that
9

Serbia had in pre-war Yugoslavia?
In 1948 Yugoslav socialism was radically altered when Stalin expelled the
Socialist Federation of Yugoslavia from the Cominform. Tito now abandoned the
policies of control and repression and introduced liberalisation into most state
structures. This policy lead to unrestrained competition between the Republics and
renewed ethnic rivalry.
Although nationalistic movements were strictly forbidden, Aleksander
Rankovic, Tito' s Minister of the Interior, used the Serb dominated secret police to
persecute the Croats on the basis that they were all collectively responsible for the
Ustasha atrocities committed in 1941. Murder and mistreatment were also widespread
in Kosovo, and in the mid 1950s Rankovic had 100,000 Kosovo Albanians deported
to Turkey.
In the 1960s the failure of Tito's economic programmes became evident. To
avoid the Socialist Federal Republic of Yugoslavia becoming a third world country,
representatives of Slovenia, Croatia and Macedonia urged Belgrade to liberalise the
economy and decentralise the government. After Rankovic, the strongest opponent of
reform, was ousted by Tito in 1966 some of these demands were meet. Bosnian
30
Muslims were given official recognition ; the Macedonian Orthodox Church was
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allowed to separate from the Serbian Orthodox Church; and Albanians living in
Kosovo were given more autonomy.
Only when Croat national movements demanded Croatian independence did
31
Tito try to extinguish the rising nationalistic feelings. In 1974 he introduced a new
Yugoslav Constitution which declared the Yugoslav federation a state community of
voluntary united nations and their sovereign republics. To prevent the Yugoslav
President having to much power the Constitution decreed that the position of federal
President would rotate annually between representatives of each of the six republics
and the two autonomous states. By passing this Constitution, Tito believed no state
could gain a monopoly over the government.
The Death of Yugoslavia

Following Tito's death on 4 May 1980 inter-ethnic tensions became evident
once again. In March and April 1981 widespread protests by Albanians in Kosovo
turned violent and Yugoslav federal troops were ordered to put down the 'uprising'.
Serb newspapers accused Albanians of planning genocide against the Serbian people.
Frequent reports of atrocities being committed by extremist Albanians against the
Serb population appeared in Serbian newspapers.

32

Although very little of this

propaganda was true, Serbian fears of being overwhelmed in Kosovo were skilfully
exploited by Slobadon Milosevic and catapulted him to power. By manipulating the
symbolism and rhetoric of Serbian nationalism, and by purging independent minded
journalists from the press and television and replacing them with his supporters,
Milosevic was able to rally millions of followers to his side. 33
In the summer of 1988 Milosevic's supporters organised mass demonstrations
in the capitals of Vojvodina, Kosovo and Montenegro with the result that the
governments of these Republics resigned. Not surprisingly, pro-Milosevic officials
were appointed in their place. By employing mass demonstrations to intimidate the
Republics' leaders, Milosevic had effectively reduced the importance of the Party in
resolving inter-republic disputes. By controlling the representatives of Vojvodina,
Kosovo and Montenegro in the Yugoslav Federal Presidency, Milosevic obstructed
that institution as well.
The main hurdle to Milosevic's nationalistic ideals was the Jugoslavenska
Narodna Armija (the Yugoslav National Army which was commonly known as the
31
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JNA), which saw itself as the protector of the Socialist Federal Republic of
Yugoslavia and not of one particular national group. By appealing to the pride and
dignity of the predominantly Serbian Officer Corps ofthe JNA, Milosevic was able to
essentially transform the army into the fighting arm of Serbian nationalism. 34 The
anti-Serbian policies being conducted in Croatia by the government led by Franjo
Tudjman also influenced Serbian officers to turn their allegiance to Milosevic. 35
To try and overcome the deadlock that was now occurring within the Yugoslav
government, Slovenia and Croatia proposed making Socialist Federal Republic of
Yugoslavia a loose confederation of sovereign states, but Milosevic rejected this
proposal. He stated that if any of the Republics decided to become independent Serbia
would annex any Serb inhabited areas within them, as all Serbs had a right to live
together in a single state.
The final straw that lead to the break-up of the Socialist Federal Republic of
Yugoslavia came when Milosevic blocked the Croat, Stipe Mesic, from becoming the
Yugoslav President. Using the votes that he had effectively stolen from Kosovo,
Vojvodina and Montenegro he was able to prevent Mesic gaining the five votes he
needed to be confirmed as President. Even though Milosevic was pressured by the
European Community to allow Mesic to become President four months later, both the
governments of Slovenia and Croatia held referendums in which the people of these
Republics decided to leave the Socialist Federal Republic of Yugoslavia.
Fearing that the JNA would intervene to protect the integrity of the Yugoslav
State, Croatian and Slovene officials began to secure arms. At the same time Serbian
officials in Belgrade began to arm bands of irregular Serbian forces stationed in
Croatia and Bosnia-Herzegovina. Even though civil war now seemed inevitable and
they did not have the support of the international community, 36 Slovenia and Croatia
declared their independence on 25 June 1991 .
The Yugoslavian Conflict: The First Phase

On the basis that Slovenia's declaration of independence was a threat to the
territorial integrity of the Socialist Federal Republic of Yugoslavia, on the 27 June
34
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1991 soldiers of the JNA were ordered by Belgrade to secure all strategic points in
Slovenia, that is its international borders, airports, and major traffic routes. 37 Much to
the Yugoslav military's surprise Slovene forces which had been secretly organised
over the previous two years fought back. They were able to rout the JNA's illprepared conscripts, many of whom deserted, and were able to take control of all
international border checkpoints.
Fearing that the situation in Slovenia would erupt into full-scale war, the
European Community sent representatives to the Socialist Federal Republic of
Yugoslavia to help resolve the conflict. Faced with being labelled the aggressor if it
escalated the conflict in Slovenia, 38 the JNA decided to withdraw its forces. On 18
July 1991 the two sides reached an agreement. All federal army units were to be
withdrawn and Slovenia was free to go its own way. Ethnically Slovenia was a
relatively homogeneous republic. Nationality issues that confronted Croatia and
Bosnia-Herzegovina were not present. In addition, the lack of a sizeable Serb
population meant Slovenia was beyond the aspirations of Serb nationalists who
advocated uniting all Serbs into a Greater Serbia.
Croatia's Fight For Independence

The former Yugoslavia's second war was fought on Croatian soil. This conflict
began slowly but lasted over six months. Whereas Croatia was ill prepared for war
when it declared independence on 25 June 1991 Serbia was not. Beginning in 1990
Serbian officers in the JNA began supplying paramilitary groups in Croatia with large
numbers of weapons. In March 1991 Serbs in the Krajina region of Croatia declared
their separation from Croatia. Clashes between Serbian irregular forces and Croatian
militiamen escalated. After Croatia declared its independence, Serbian paramilitary
groups began to launch massive artillery attacks on cities in eastern Croatia. With the
world preoccupied with the Russian coup attempt, the JNA, rightly believing no
outside power would intervene, went on the offensive in order to secure those areas
which were inhabited by Croatian Serbs.
The barbarity of the Serbian forces shook the world. Towns with seemingly no
military purpose were destroyed. Ancient monuments, such as the medieval fort at
Dubrovnik, were also targeted by Serb artillery. The city ofVukovar was levelled and
thousands of Croats who fell into Serbian hands were tortured or murdered. By the
start of 1992 Serb forces had seized a quarter of Croatian territory, an estimated
37
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25,000 people were dead or missing, and over half a million people had fled from
their homes.
From the start of the hostilities the international community seemed intent on
securing a cease-fire instead of direct military intervention. After nine cease-fire
attempts had failed, the Security Council imposed an arms embargo on all the
Yugoslav Republics. 39 But because the JNA had been stockpiling weapons since the
end of the Second World War the embargo did not affect the Serbian war effort. In
response to public pressure to stop the war, the German government insisted the
European Community recognise Croatia and Slovenia. However as the United States
was not prepared to commit NATO troops to the conflict, the December 1991
recognition of Croatia and Slovenia by the European Community was not backed up
by force.
After the majority of Serb inhabited territory was in Serbian hands, the Serbs
agreed to a peace settlement proposed by United Nations representative Cyrus Vance.
On 2 January 1992 the two sides agreed to cease hostilities. Although the United
Nations decreed that it would not recognise changes to the borders of the Yugoslav
Republics, the deployment of UN peacekeeping troops around areas seized· by Serb
forces in March 199240 seemed, for the time being, to legitimise Serbian claims over
the land they had conquered.
The Serbanization of Bosnia-Herzegovina

While the war raged in Croatia, tensions rose between the Serb and Muslim
populations in Bosnia-Herzegovina. As they had done in Kosovo, Serb newspapers
conducted a propaganda campaign against Bosnian Muslims, whom they referred to
as Islam fundamentalists, mudjahedins, and extremists. Early in November 1991 the
Bosnian Serbs declared their autonomy. Radovan Karadzic, the leader of the Bosnian
Serbs, stated that this new Serbian state would encompass 62 percent of the territory
of Bosnia-Herzegovina. At this time Serbs only made up 31 percent of the Bosnian
population (Muslims represented 44 percent and Croats 17 percent).
Faced with being left in a rump Yugoslavia under Serbian control, the Bosnian
government, led by Alija Izetbegovic, decided to seek independence. Following the
European Community's guidelines on state recognition, a referendum on
independence was held in Bosnia-Herzegovina on 28 February and 1 March 1992.
Although Bosnian Serbs boycotted the vote, 99 percent of those who voted favoured
independence. Two days later Bosnia-Herzegovina declared its independence.
39
40
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With UN peacekeepers acting as de facto protectors of Serbian conquests in
Croatia, 80,000 soldiers of the JNA moved into Bosnia-Herzegovina from Croatia.
With them came several Serbian paramilitary groups, the most notorious being
Vojislav Seselj's Chetniks, Dragoslav Bokan's White Eagles and Zeljko 'Arkan'
Raznatovic's Tigers. Four months earlier Arkan's Tigers had assisted the JNA in its
destruction ofVukovar.
Although armed conflicts erupted throughout the Republic from the beginning
of March, full scale conflict did not commence until the United States and the
European Community accorded diplomatic recognition to Bosnia-Herzegovina on 6
April. The following day, as Croatia also recognised Bosnia-Herzegovina, Bosnian
Serbs declared the independence of the Serbian Republic of Bosnia-Herzegovina,
claiming two thirds of Bosnia-Herzegovina's territory. Serbian irregular forces from
Bosnia-Herzegovina, Serb paramilitary forces and units of the JNA then set out to
secure this territory.
During the first two weeks of the fighting Serbian forces captured several major
towns bordering Serbia and Eastern Croatia. Foca, Cajnice, Viseguard, Zvornik,
Bijelina, Bosanki Brod and Deventa fell in quick succession. Serbian forces also
captured the town of Kupres which lay along the strategically important road through
western and central Bosnia-Herzegovina. Once these towns were in their hands,
Serbian forces set out to secure the roads connecting them, as well as those leading to
Sarajevo, Pale (the seat of the Bosnian Serb government) and Banja Luka, which was
the major Serb stronghold in western Bosnia-Herzegovina. 41
Even though Bosnia-Herzegovina had been recognised by the international
community and could therefore assert the right to self-defence under the UN Charter,
the United States and Britain decided that in the interests of world order the arms
embargo should still apply to Bosnia-Herzegovina. Unprepared for war and lacking
the heavy weapons needed to conduct an adequate defence, Muslim forces were
quickly driven back to an area covering only 15 to 20 percent of Bosnian territory.
Bosnian Croats assisted by soldiers of the Croatian Army did manage to repulse Serb
advances. However as few Serbs lived in Croat populated areas of BosniaHerzegovina, these areas were not in the battle plans of the Serbian Military
Commanders. Using "ethnic cleansing" techniques to purify areas they conquered, 42
Serb for~es then forced over one million people from their homes.
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As the war intensified the international community seemed hesitant to intervene
in the conflict. In October 1992 UN peacekeepers were sent to Bosnia-Herzegovina to
accompany and protect aid convoys.

43

Since their mandate did not allow them to

intervene in any fighting unless shot at, these 'peacekeepers' had to look on while the
civilian population was massacred around them.
The ban on all flights over Bosnia-Herzegovina, imposed by the Security
44
Council in October 1992, did little to stop the Serbian air force bombing Muslim
targets, as planes supplied by NATO were not authorised to shoot down hostile
45
military aircraft until six months later. By this time the Serbian air force had flown
465 sorties over Bosnian territory.
Similarly, economic sanctions imposed by the Security Council against the
Federal Republic of Yugoslavia (Serbia and Montenegro) 46 also lacked the military
muscle needed to enforce them47 . Warships sent into the Adriatic by NATO were
effectively only a deterrent. They did not have the power to physically stop ships that
chose to defy the sanctions. Even when the Security Council approved the use of
force to enforce the sanctions, fuel and other commodities made their way into
48

Serbia.
The lack of commitment by the international community to use military force to
end the conflict contributed to the failure of the Vance-Owen peace plan. ·Under this
plan Bosnia-Herzegovina was divided into 10 autonomous provinces (3 Muslim, 3
Serb, 3 Croatian, with the capital Sarajevo as a neutral zone). Since the plan gave the
Bosnian Croats more territory than they currently occupied the Bosnian Croats did not
hesitate to sign the agreement. With some reluctance Izetbegovic signed the
agreement on behalf of the Bosnian Muslims in March 1993.49 Although Karadzic
signed the agreement on 2 May 1993, the rest of his political colleagues rejected it. 50
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By interposing a Croatian provmce between Belgrade and Banja Luka the plan
prevented the creation of a Greater Serbia, and would have forced the Serbs to
relinquish one third of the territory they now controlled.
With all sides no longer at the negotiating table the war escalated once again.
Believing that the international community was now prepared to recognise territorial
conquests, Croatian and Bosnian government forces began to consolidate their
positions and started to assume full control of regions assigned to them under the
Vance-Owen plan. 5 1 As a result full scale war erupted between Croatian and Bosnian
Muslim forces in central and western Bosnia-Herzegovina, 52 and vicious campaigns
of ethnic cleansing were conducted by both sides.
Although this fighting was among the war's bloodiest, hostilities ended abruptly
in February 1994. Faced with a failing economy, and the threat of UN economic
sanctions against Croatia if it continued to provide military assistance to the Bosnian
Croats, Tudjman ordered Croatian commanders in Bosnia to stop attacking Muslim
positions. A cease-fire was quickly arranged between the two sides, and in March
Croatian and Bosnian Muslim commanders agreed to merge their forces into a single
army.
With Bosnian and Croatian forces united once again, Serb leaders agreed to
participate in peace negotiations once more and as a result a peace plan was
formulated by the Five Nation Contact Group, which consisted of the USA, the UK,
Germany, France, and the Russian Federation. 53 Although they considered certain
aspects of the plan to be unjust, 54 in order to bring peace to Bosnia-Herzegovina the
Bosnian government signed the plan on 17 July 1994. As they did with the VanceOwen plan, the Serbs opted for a continuation of the war.
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The Changing of the Tide

In the spring of 1995 the war reached a turning point, with the international
community taking a firmer stance towards the Bosnian Serbs, who had lost the
military advantage that they had possessed for the previous three years. On 1 May,
following the end of a United Nations arranged cease-fire that had been in operation
for six months, the Croatian Army attacked and regained several villages in Western
Slavonia that were under the control of the Croatian Serbs. 55 In retaliation the army of
the Serb Republic of Krajina launched several rocket attacks against Zagreb which
resulted in the deaths of several civilians. 56 The following month Bosnian
Government forces launched several offensives around Sarajevo in order to lift the
strangle-hold the Serbs had placed over the city for the previous three years. 57 After
achieving initial success these offensives soon ground to a halt.
It was then the turn of the Serbs to go on the offensive. Despite being warned by
the Security Council not to attack any o~ the UN safe areas 58 , the Bosnian Serbs
captured Srebrenica and Zepa in July 1995. 59 The capture of these safe areas, along
with the atrocities that Serbs committed there, 60 lead to a change in way the
international community responded to the human rights violations that were occurring
in Bosnia-Herzegovina. Ultimatums issued to the Serbs were now backed up by force,
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and not mere threats. After a Sarajevo market place was hit by a Serbian mortar on 28
61
August, resulting in the deaths of 37 people, NATO launched massive air strikes
62
against Bosnian Serb targets. These strikes continued until the Bosnian Serb Army
complied with NATO demands to remove all pieces of heavy artillery from within 20
miles from Sarajevo and allow humanitarian aid convoys to reach the remaining UN
safe areas.
Even though a hard stance was now being taken against the Bosnian Serbs, the
international community seemed to turn a blind eye to military actions taken by the
63
Croat and Muslim forces. While the Bosnian Serb army was preoccupied in the
eastern parts of Bosnia-Herzegovina, on 4 August the Croatian Army launched a
major offensive to regain areas of Croatia that were still under Serb control. Two days
later the Croatian flag flew over Knin, the capital of the Serb Republic ofKrajina, and
within a week over 150,000 Croatian Serbs were fleeing to the Federal Republic of
Yugoslavia, leaving behind the land in which their ancestors had lived for the last
three hundred years. 64 With the fall of Krajina only the oil rich areas of Eastern
Slavonia remained under Serbian control. However, as these areas were controlled by
troops of rump Yugoslavia, the Croatian government reverted to diplomatic efforts in
order to unite these areas with the rest of Croatia.
Although condemned for capturing Krajina by force, the international
65
community refused to impose tougher measures against Croatia. Even when it
became ·obvious that Croatian troops were looting and destroying the homes of
Croatian Serbs who had fled to the Federal Republic of Yugoslavia, and had
murdered several who remained behind, Croatia still received aid from the
. 66
. I community.
.
mternatwna
Taking advantage of the damage caused by NATO air strikes the Fifth Corps of
the Army of Bosnia-Herzegovina, under the command of Atif Dudakovic, broke out
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short of imposing sanctions on Croatia. US. Condemns Croatian Abuses, The New York Times, 1
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of the enclave of Bihac in north-western Bosnia-Herzegovina67 , and during a two
week campaign captured, along with troops from the Croatian Army and Bosnian
Croat forces, vast areas of western and central Bosnia-Herzegovina that had
previously been under Bosnian Serb control. 68 By the end of September 1995 these
forces controlled fifty percent of Bosnia-Herzegovina. Five months earlier they only
controlled thirty-five percent. However, just when it seemed that they would rout
Bosnian Serb forces stationed in Western Bosnia-Herzegovina and capture the cities
of Prijedor and Banja Luka, the Clinton Administration demanded an end to their
offensive. 69
Facing the prospect that the US Congress would force him to lift the arms
embargo against Bosnia-Herzegovina, a move which would embarrass him in the eyes
of the American public and damage relations with Britain and France, the US
President choose diplomacy over aggression. 70 In September 1995 President Clinton
dispatched Richard Holbrooke, the United States Assistant Secretary of State, on a
whirlwind voyage of diplomacy. This culminated in a peace agreement being
negotiated over 21 days in November 1995 between Tudjman, Milosevic and
Izetbegovic at the Wright-Patterson Air Force Base in Dayton, Ohio 71 •
Under the terms of the Dayton Agreement, the Republic ofBosnia-Herzegovina
would continue as a sovereign state within its present internationally recognised
borders. 72 However, the Republic would be composed of two entities: the Federation
ofBosnia and Herzegovina which would control fifty-one percent of the territory, and
the Serb Republic (Republika Srpska) which would control the remainder. 73 Sarajevo,
which had been besieged for nearly four years would be re-unified within the MuslimCroat Federation and the eastern Muslim enclave of Gorazade would be linked to the
federation by a secure land corridor. Although, in order to preserve the 49:51 split, the
Bosnian government agreed to relinquish certain regions which it had captured during
the September offensive. 74 A central government, which was to be composed of
representatives of both entities, would have responsibility over foreign policy, foreign
trade, immigration and monetary and customs policy. However, each entity was
67

Roy Gutman, Sign, Sealed, Undelivered, 38 War Report (November/Decembe r 1995), at 4
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September 1995, at 17.
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Id., at 5.
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entitled to maintain its own army, collect its own taxes and operate its own police
. .
75
fiorce and JUStice system.
To ensure the implementation ofthe Agreement 60,000 NATO troops would be
deployed throughout Bosnia-Herzegovina. These troops would have unimpeded
freedom of movement, authorisation to use military force to prevent violence against
civilians and refugees, and permission to arrest indicted war criminals if they
encountered them 76 • Finally, it was agreed that the arms embargo against BosniaHerzegovina and the trade sanctions against the Federal Republic of Yugoslavia
would be lifted, although the trade sanctions would be reimposed if the Serbian
authorities failed to meet their obligations under the peace agreement. 77
In separate agreements announced midway through the Dayton talks, Croatia
agreed to close down the so-called Republic of 'Herceg-Bosnia', the Bosnian Croat
mini-state within Bosnia-Herzegovina, and the Federal Republic of Yugoslavia
agreed to peacefully restore Eastern Slavonia to Croatia over a two year transitional
period. During this period Eastern Slavonia would be demilitarised and Croatian
civilians would be allowed to return to their homes. 78
Epilogue

With the signing of the Dayton Agreement the conflict that erupted in the
former Yugoslavia in 1991 came to an end. Over a quarter of a million people were
killed and at least two million were made homeless. But the Serbian people are still
divided, and the non-Serb populations of Vojvodina and Kosovo are voicing their
resentment as thousands of Serb refugees from Croatia and Bosnia-Herzegovina flood
into these regions. 79 Given the Balkan tradition for inter-ethnic aggression and the
propensity for the ethnic groups in the region to take revenge on one another for acts
committed generations before, it is impossible to predict how long this peace will last.
75
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THE COMBATANTS AND THE CRIMES THEY
COMMITTED

The Warring Factions

Under communist rule the JNA was entrusted with the defence of the Socialist
Federal Republic of Yugoslavia. Each Republic was also protected by local territorial
defence forces and local police units. Consequently the war in the former Yugoslavia
was not fought solely between soldiers of regular army units. The territorial defence
forces, as well as paramilitary forces, units of policemen and armed civilians all
participated in the conflict. On most of these occasions army officers directed the
fighting, though on a few occasions the different combatant elements fought
independently. As a result it was difficult to establish who had command over
particular groups of combatants during certain period of the conflict. 1
When the fighting broke out in Slovenia in June 1991, troops ofthe JNA fought
troops of the Slovenian Territorial Defence Force, Slovenian troops who had left the
JNA to form the Slovenian Army, and members of the Slovenian police force.
When the fighting spread to Croatia JNA units fought alongside paramilitary
units from Serbia (which were mainly made up of expatriate Serbs and Serb
mercenaries), local Serb-Croat paramilitary units, Serbian members of the Croatian
police force and armed Croatian-Serb civilians. Opposing them were troops of the
newly formed Croatian Army which consisted of Croats who had left the JNA, the
Croatian National Guard which was Croatia' s territorial defence force, local militia
and Croatian paramilitary forces. Units of armed Croatian civilians and police officers
also fought, but these units only operated in areas near their homes. Although JNA
troops officially withdrew from Croatia in November 1991, they still gave assistance
to the Army of the Serb Republic of Krajina which had been created by this time and
was made up ofCroatian Serbs who had left the JNA.
The fighting in Bosnia-Herzegovina took place between Bosnian Croats,
Bosnian Serbs, and Bosnian Government forces which consisted mainly of Bosnian
Muslims.
Fighting alongside the Croatian Defence Council, which was made up of
Bosnian Croats, were units of the Croatian Army, Croatian paramilitary forces as well
as Croat members of the Bosnian police force and armed Bosnian Croat civilians.
See Final Report of the Commission of Experts Established Pursuant to Security Council
Resolution 780 (1992), U.N. Doe. S/1994/674 (24 May 1994) [hereinafter "Final Report"], para. 110127.
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Bosnian government forces consisted of the Bosnian Army, which was made up
of Muslims who had left the JNA, Bosnia-Herzegovina's territorial defence force,
Muslim paramilitary units, Muslim policemen, armed Muslim civilians, and
volunteers from other ethnic groups?
When the fighting broke out JNA troops were joined by paramilitary units from
Serbia, Bosnian Serb paramilitary units, Serbian members of the Bosnian police force
and armed Bosnian Serb civilians. In June 1992 Bosnian Serbs in the JNA formed the
Bosnian Serb Army after the Federal Republic of Yugoslavia withdrew their forces
from Bosnia-Herzegovina. 3 However, as they left the Republic, the JNA handed all
heavy artillery, tanks and arsenals located in Bosnia-Herzegovina to the newly formed
Bosnian Serb Army.
During the early stages of the fighting many combatants, including several units
in the regular army, did not wear distinctive uniforms, emblems or insignia of rank.
Officers also moved from one unit to another, and in some cases from army to
paramilitary units. Matters were further complicated as the chain of command of most
army and paramilitary units was not clearly established during the earlier stages of the
conflicts in Croatia and Bosnia-Herzegovina. 4
It was estimated that at least 45 paramilitary units fought during the war. 5 Three

of the most sinister were the Serb paramilitary units, the Tigers, the Chetniks, and the
White Eagles. The Tigers were set up in 1991 by the Serbian Minister of the Interior,
Mihalj Kertes, and were led by Zeljko 'Arkan' Raznajatovic. 6 While this group was
initially financed by the Interior Ministry, it soon became self-financing as it looted
truckloads of goods from Croatia and Bosnia-Herzegovina. 7 The Chetniks, were set

2

Many Bosnian Croats and Bosnian Serbs have been fighting for the Bosnian Government,
especially in Sarajevo. They have allied themselves with the Bosnian Government as they dislike the
nationalistic policies of their respective 'ethnic' governments. Alexandra Stiglmayer, Mass Rape: The
War Against Women in Bosnia-Herzegovina, Lincoln: University ofNebraska Press (1994), at i.
3
In addition, when the JNA pulled out of Bosnia-Herzegovina it demobilised an estimated
35,000 men, however these men simply replaced the badges of the JNA on their uniforms with those
of the Bosnian Serb Army. See remarks of M. CherifBassiouni in Leslie Deak The United Nations ad
hoc Tribuna/for the former Yugoslavia 20 Am. Soc. Int'l L. Proc. 20 (1993), at 21
4
Final Report, supra note I, para. 114.
Id., para. 121.
6
Before the war Arkan was a key figure in Yugoslavia's criminal fraternity and was reputed to
have carried out assassinations for the Yugoslav Secret Service. He is wanted by Interpol for bank
robberies and murder. Eve Anne Prentice, Serb War Criminal to Marry Rock Star, The Times, 17
February 1995.
7
Arkan reportedly had a price list for 'liberating' a town, these being approximately 2 million to
3 ~illion German marks, plus all the loot from the police station and bank, plus right of passage for 30
cars, plus everything else his men could carry. Johanna McGeary, Face to Face With Evil, TIME, 13
May 1996 [hereinafter "Evil to Evil"] at 22.
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up by Vojislav Seselj, 8 who once advocated transferring to Serbia the whole of
Bosnia-Herzegovina, Macedonia, Montenegro and most of Croatia, leaving the Croats
with "what you can see from the top of the Zagreb Cathedral. " 9 The White Eagles,
organised and commanded by Dragosalv Bokan, were responsible, among other
things, for demolishing the villages of Vocin and Lovas, near Vukovar, in 1991. 10
During take-over of these towns Croats were made to march through minefields. If
they refused they were shot. 11
While the majority of paramilitary units were trained and supplied by their
respective governments and had an identifiable leader, many did not have a clearly
defined command structure. In addition, most operated independently and when they
were integrated with regular army units they were difficult to control. 12 Local militias,
which consisted of armed fighters from particular towns or villages, did not have a
clear chain of command either. However these groups only operated in areas near
their village or town and were generally lead by local political figures.
Before the conflict the Yugoslav police force was split into national, regional
and local units. Thus when the war broke out the Ministry of the Interior, which
normally ran the police force, could no longer command the police effectively. Local
police units began to operate independently and in most cases had complete autonomy
. the1r
. respective
. areas. 13
m
Because all the parties that fought during the conflict in the former Yugoslavia
used a multitude of combatant forces, there was no effective command and control.
Sometimes combatants operated under command structures, although these structures
varied between the various units to which the combatants belonged, 14 while on other
occasions combatants operated under no structure at all. 15
Reported Atrocities

All parties to the conflict in the former Yugoslavia were accused of committing
various violations of international humanitarian law. This section sets out the types of
the violations that were committed, and identifies, where possible, the combatants
Seselji is a Serbian extremist and is currently the leader of the extreme nationalist Serbian
Radical Party. Id., at 21
9
Noel Malcolm, Bosnia: A Short History, New York: New York University Press (1994), at 226
10
Evil to Evil, supra note 7, at 22.
11
It has been alleged that Bokan's hatred of the Croat people stems from the fact that his family
was killed by Croat Ustashi during the Second World War. Id.
12
See Final Report, supra note 1, para. 121.
13
Id., para. 122.
14
The territorial defence forces operated by the Slovene, Croat and Bosnian Governments had a
different command structure to the regular army. Id., para. 119.
15
See comments by CherifBassiouni, supra note 3.
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who perpetrated these violations. Even though the JNA was accused of bombing civil
and civilian targets during the brief Slovenian conflict, this section will concentrate
on the Croatian conflict of 1991, the conflict in Bosnia-Herzegovina, and the crimes
committed during the reclamation of Krajina by Croatian troops in the summer of
1995.
The Croatian War

Tales of atrocities began to appear in Serbian and Croatian newspapers not long
after the fighting broke out in Croatia. 16 Although these stories were mostly
exaggerated and were often misrepresented to exacerbate the fears of both Serbs and
Croats, 17 foreign journalists and international organisations confirmed that human
rights abuses were being committed. 18 Such abuses included summary executions,
indiscriminate and disproportionate use of force against civilian targets, torture and
mistreatment of detainees, disappearances and hostage taking, forced displacement
and resettlement of civilian populations, and the killing of journalists covering the
war. 19
Mass Killings
Representatives of the Helsinki Watch Organisation reported that Serbian rebel
forces were responsible for the summary execution of at least 200 civilians and
disarmed soldiers in fourteen separate instances during the latter half of 1991. 20 A
large proportion of those executed were old men and women who were unable to flee
from the advancing Serbian forces. After their villages fell into Serbian hands,
paramilitary forces conducted house to house searches and executed many of the
Croatians they found. In several cases the victims were beaten before being
executed. 21
Adults were not the only people to be killed. In Josevica a 5 year old was shot,
along with 19 others, to avenge the deaths of 21 Serbian paramilitary members killed

16

See for instance Villages in Croatia Recount Massacre by Serbian Forces, The New York
Times, 19 December 1991.
17
Helsinki Watch, War Crimes in Bosnia Herzegovina, New York: Helsinki Watch (1992)
[hereinafter "Helsinki Watch"], at 233.
18
Id.
19
Id., Helsinki Watch Letter to Slobodan Milosevic, President of the Republic of Serbia, at 274,
and Helsinki Watch Letter to Franjo Tudjman President of the Republic of Croatia, at 310.
20
Id., at 276.
21
Autopsy reports performed on people massacred at the village of Dalj concluded that many
victims were shot in the head after being wounded or beaten, Id., at 277.

28

during a Croatian offensive.
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In another act of reprisal, Serbian forces killed 48 Croat
civilians in the village of Skarbrnje, after Croat partisans destroyed a Yugoslav army
tank. While the majority of those killed were shot in the head at close range, soldiers
killed three villagers by smashing their heads with a blunt instrument and killed a 59
year old women by driving a tank over her. 23
Croat civilians were also executed by Serbian forces as Serbs were forced to
flee from Croat offensives in December 1991. In the villages of Hum and Vocin, in
Western Slavonia, members of the White Eagles paramilitary group massacred 43
Croats so that they would not be liberated. The White Eagles also burnt down the
homes ofthe Croats and raised Vocin's Catholic Church to the ground. 24
Croat forces were similarly responsible for the summary executions of Serbian
soldiers and civilians. In Karlovac, Croat police officers beat and killed two members
of the Yugoslav army and 11 army reservists after they had surrendered. 25 Croatian
police officers were also responsible for executing 24 Serbians from the municipality
of Gospic in October? 6 The following month another mas;~cre took place in Marino
Selo when Croatian Guardsmen shot 12 insurgents whom they had arrested? 7 In a
letter sent to Franjo Tudjman in December 1991, Helsinki Watch listed over a dozen
other incidents in which Serbs were illegally killed, presumably by Croats. Most of
these killings occurred in areas near regions held by Serbian forces? 8
Detention Camps, Arbitrary Arrests and Disappearances
During the conflict in Croatia both sides maintained detention camps in which
both soldiers and civilians were held. Serbian forces set up eighteen such camps in
Krajina, while Croat forces set up nine. In these camps prisoners were often tortured
and beaten by the camp's guards, and in a number of cases these beatings resulted in
death? 9 Because Serbian forces had captured eight times as many prisoners than
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Croat forces, on several occasions Serbian civilians living in Croat-held territory were
arrested so that they could be used in prisoner exchanges. 30
Those who were exchanged were fortunate, hundreds of others who were
arrested by both Croatian and Serbian forces disappeared without trace. It is feared
that a large number of these people were executed. For instance, after the city of
Vukovar fell to JNA and paramilitary forces in November 1991 over 3,000 people
were taken into custody. Only a few were heard of again. Most of those who
disappeared were civilian males aged between 16 and 60. It is alleged that around 200
people who disappeared from Vukovar were executed and buried in a mass grave six
kilometres south east of the city. 31 Based on eye-witness accounts and Croatian
necklaces found on two of the bodies recovered from the grave site, 32 investigators
believe that the site contains the bodies of patients and medical staff of Vukovar
hospital who were taken into custody by the Serbs after the fall of the city. 33
Indiscriminate Use of Force and Forcible Displacement
Serbian forces were responsible for the indiscriminate shelling of Dubrovnik,
Vukovar and Osijek. These and other attacks against Croatian cities were justified
according to the Yugoslav military in order to protect the Serbian population living in
Croatia and to liberate JNA barracks encircled by Croatian forces. 34 Such a
justification could not apply to Dubrovnik as only 6. 7% of the city's population was
Serbian and the city did not have any JNA barracks. 35
30

Helsinki Watch, supra note 17, at 326.
Members of Physicians for Human Rights carried out a preliminary site investigation at the
grave site in October 1992. From their investigation they concluded that a mass execution had taken
place at the site. A more extensive investigation was not carried out as Serb authorities refused to grant
permission for the investigation until November 1993, by which time winter had set in. Before any
excavation work could commence in the spring of 1994, the Commission of Experts which was
fmancing the excavation, was disbanded. Estimates of who and how many people were buried in the
grave come from eye witness accounts. See generally Physicians for Human Rights: Preliminary
report of a Mass Grave near Vukovar, Former Yugoslavia, published in First Interim Report of the
Commission of Experts Established Pursuant to Security Council Resolution 780 (1992), Annex 1,
U.N. Doe S/25274 (10 February 1993).
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The two necklaces contained Roman Catholic crosses and one bore the inscription BOG I
HRVA TI (God and Croatians). Id.
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were taken by truck into a heavily wooded ravine. The truck always returned empty 15 minutes later.
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ravine. Id.
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Shelling by artillery caused extensive damage to Dubrovnik and Osijek and
reduced Vukovar to rubble. Nearly every residential, commercial, cultural and
religious structure in Vukovar was either gutted or severely damaged. 36 Because the
city was only defended by a few Croatian soldiers the force used by the Serbs when
they took the city was clearly disproportionate to the threat posed by Croatian troops
stationed there.
Croatian forces were also responsible for attacking the property of Serbian
civilians living in Croatia. They also destroyed countless buildings and property left
by Croatian Serb civilians who had fled to Serb held territory. Most of these
properties were looted before being destroyed. 37
However, the majority of the people displaced in the conflict were non-Serbs,
forced from their homes by JNA soldiers and members of Serbian paramilitary units
in order to create purely Serbian regions. In many cases Serbian authorities made the
non-Serbs sign prepared affidavits in which they relinquished all claims over their
homes and property to them before they left. To ensure everyone signed, this was
normally done at gunpoint. Displaced Serbs were resettled in areas previously
occupied by non-Serbs, in order to consolidate Serbian positions and to prevent the
original non-Serbian inhabitants returning.
The Use of Human Shields and Attacks on Journalists and Medical Personnel
Croat civilians were also used as human shields by Serbian forces. Not long
after the conflict began insurgents used between 30 to 40 people from the village of
Zamlaca as human shields so that they could dislodge Croatian policemen hidden in
the nearby village of Struga. The insurgents fired over the heads of their shield at
houses containing the policemen. To avoid hitting the 'human shields' none of the
policemen returned fire. Nevertheless one 'human shield' was mortally wounded and
several others were slightly injured. 38
Several journalists were killed by soldiers from both sides during the course of
the conflict. 39 In addition, on a few occasions medical vehicles were stopped by
soldiers and their personnel taken hostage. In July 1991 an ambulance carrying three
wounded Croatian police officers was initially shot at and then stopped by Serb
troops. The three wounded police officers were separated from the medical personnel
and were never seen again. Although the three medical personnel were released by the
36
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Serbian authorities after being detained for three days, during their detention they
were beaten. 40
Atrocities committed since the January 1992 ceasefire

During the sporadic fighting that occurred between Croat and Croat-Serb forces
since the January 1992 cease-fire several instances of human rights violations were
reported. In January 1993 Croat-Serb forces destroyed the Peruca Dam to prevent it
falling into Croatian hands, even though 20,000 people lived downstream. Fortunately
a human catastrophe was averted as members of the UN peacekeeping force managed
to lower the dam's water level before the dam was destroyed. 41
In September 1993 Croat troops attacked and occupied the Medak pocket,
which at the time was in Serbian hands. When the area was later turned over to UN
soldiers, it lay in ruins. Hundreds of buildings were burnt down or demolished. Farm
animals were killed, and vehicles and farm machinery were destroyed. Since many
buildings were destroyed by demolition charges which had to be placed inside the
buildings, it was clear that the destruction was not caused during military
confrontation, or due to military necessity. 42
When Croat forces captured the Western Slavonian enclave of Okucani in May
1995, Croatian soldiers were accused of firing on columns of fleeing Serbian
refugees. 43 In retaliation for the capture of Okucani, Croatian-Serb forces launched
rocket attacks on Zagreb and as a result several civilians were killed. 44 With the fall of
Krajina in August 1995 came new instances of abuse and maltreatment. Croatian
troops looted and destroyed hundreds of homes left vacant by fleeing Croatian
Serbs. 45 They also executed several elderly Croatian Serbs who decided to remain in
Krajina. 46 Because the Croatian Government failed to control the violence, UN
officials in Croatia concluded that the attacks were part of a systematic campaign to
40
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drive all remaining Serbs from Krajina and prevent those who wanted to return from
commg back .47
0

The Bosnia-Herzegovina Conflict

Mass Killings
Similar types of human rights violations were committed during the fighting in
Bosnia-Herzegovina, though on a much wider scale. International organisations
confirmed numerous instances where civilians and disarmed combatants were
summarily executed.
In May 1992 only a month after the fighting erupted in Bosnia-Herzegovina 83
Muslims, including 11 children, were shot by Serbian 'Chetniks' in the village of
Zaklopaca.

48

Since those who survived the massacre fled the village to avoid other

attacks, the bodies ofthe dead remained unburied.
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In the Vlasic Plateau 15 disarmed

combatants were executed by members of the Serbian military police. Autopsies
performed on the bodies concluded that the men died from shots fired to the head or
chest. Bruising on the bodies indicated that the Serbs had beaten some of the victims
after they had been killed or while they were unconscious.
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In July 1992 in the

course of a three day blood bath, 20 Chetnik paramilitaries slaughtered 450 Muslims
from the city of Viseguard, many of whom were beheaded. The bodies of the victims
were thrown into the Drina river.
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After Srebrenica fell to Serbian troops under the

command of General Ratko Mladic in July 1995, an estimated 6,000 Bosnian men
and boys were rounded up, transported to various locations and machine-gunned to
death. 52
47
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One seventeen year old Bosnian, Nezad Avdic, who survived the Srebrenica
killings, described the scenes he witnessed as follows:
"When the truck stopped, we immediately heard shooting outside .... The
Chetniks told us to get out, five at a time. I was in the middle of the group, and
the men in front didn't want to get out. They were terrified, they started pulling
back. But we had no choice, and when it was my turn to get out with five others,
I saw dead bodies everywhere. A Chetnik said, "Come on Ba/ije/ 3 find some
space." We stood in front of the Chetniks with our backs turned to them. They
ordered us to lie down, and as I threw myself on the ground, I heard gunfire. I
was hit in my right arm and three bullets went through the right side of my torso.
I don't recall whether or not I fell on the ground unconscious. But I remember

being frightened, thinking I would soon be dead or another bullet would hit. I
thought it would soon be all over. While lying there I heard others screaming
and moaning ... During one of the following executions I felt a sharp pain in my
foot ... The man next to me was moaning, and one of the Chetniks ordered the
others to check and see what bodies were still warm. "Put a bullet through all the
heads, even if they're cold." Another Chetnik replied, "Fuck their mothers!
They're all dead!" Only one Chetnik came over to the pile and shot the man next
to me .... "
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The other sides involved in the conflict in Bosnia-Herzegovina were not
innocent either. In August 1992 Bosnian Muslims ambushed a convoy of Serbs
fleeing from the outskirts of Gorazde. After the shooting ended at least 20 Serbs lay
dead. 55 The following month Muslims from Kamenica attacked Serbian villages near
Milici and murdered more than 60 Serb villagers. 56
When Bosnian Croats turned on their Muslim allies in 1993, Bosnian Croat and
Muslim forces attacked civilians of each other's ethnic group in the Lasva Valley
region of central Bosnia. On 16 April Bosnian Croats murdered almost the entire
village ofVitez. They went from house to house and shot any Muslim they found. For
53
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instance, one woman was shot while taking in her laundry. 57 The next day the nearby
village of Almici was also attacked, and 107 of its Muslim inhabitants were killed. 58
A week later Muslim forces attacked Miletici, a Croatian village just north of Vitez,
and executed four Croats. 59 On the outskirts of Travnik, Muslim military police were
responsible for attacking Croatian civilians and driving them from their homes 60 , and
in Ahinici UN officials discovered the bodies of 103 Muslim villages killed by
Bosnian Croats. According to European Community officials the Ahinici massacre
was organised and well planned. 61
In October 1993 Bosnian Serbs living in the village of Stupni-Do were
massacred by a Croatian paramilitary group. British peacekeepers who arrived in the
village not long after the massacre reported that the killings were perpetrated by the
Bobovac brigade. 62
Later that year Croat militia forces forced three Muslims they had captured to
advance on Muslim positions with anti-tank mines strapped to their bodies. When
they neared the Muslim lines the mines were detonated. Only a few remains of the
three Muslim prisoners were recovered. 63
Detention Camps
After Serbian forces occupied an area they imprisoned many of the non-Serb
population of the area in detention camps. These camps ranged in size from small
detention centres that temporarily housed a few prisoners to camps that housed
upwards of 8,000 people. 64 The most notorious of the larger camps were Omarska,
Manjaca, Keraterm, Trnopolje and Luka-Brcko. 65 Inmates in thes~ camps were often
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packed in so tightly they could not even sit, let alone lie down. 66 In many camps
prisoners were starved, 67 and were often deprived of toilet and washing facilities. As a
result dysentery and lice epidemics broke out. 68
The camps were frequently operated by local police officials and not military
officials, and were normally operated in networks, each one serving a different
purpose. Such purposes included mass killing, rape, and holding camps for those
about to be exchanged. Prisoners were frequently moved from one camp to another.
When being moved prisoners were tightly packed into buses, lorries and other forms
of transport and were normally denied food, water and toilet facilities. 69 Guards often
shot prisoners at random during the move and also upon reaching the new camp. 70
Almost all prisoners were interrogated by officials once detained inside these
camps. However, the majority of the interrogations were unrelated to military or
security matters, and concerned such matters as how much wealth a prisoner had or
whether another prisoner had relatives fighting for the Bosnian army. In many cases
interrogation was accompanied by brutality, humiliation and torture. Prisoners were
also selected at random for beatings. Very few prisoners received medical treatment
after such beatings and many died as a result of the injuries they sustained. When
there had been a Bosnian Serb military setback or if there had been casualties at the
front, beatings escalated. 71 At times prisoners were forced to inflict injuries on each
other. In one such incident a guard at the Omarska camp forced a prisoner to drink a
litre of oil and then bite the testicles off three fellow prisoners. The injured prisoners
subsequently bleed to death. 72
Prisoners were often summarily executed, tortured, raped and sexually assaulted
by guards, local police, members of Serbian paramilitary units and other people
permitted by the camp authorities to perform such acts. Some of the bloodiest
massacres reported in the conflict occurred in the camps. On 24 July 1992 guards at
the Keraterm camp sprayed an enclosure containing between 200 to 300 men with
machine gun fire. Approximately 140 of the prisoners in the enclosure died. The next
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morning 50 of the survivors were taken out of the enclosure and shot. 73 At the
Omarska detention camp, journalists estimated that guards killed between ten to
.
twenty pnsoners
per day. 74

The biggest killing spree occurred at the Luka-Brcko detention camp between
the beginning of May and early June 1992 when it is estimated 3000 men women and
children were killed. 75 During the slaughter nine-tenths of the camp's population
76
died. While a large number of prisoners were shot, several prisoners had their
throats cut. Prisoners were also mutilated before being killed. Some had their ears and
noses cut off, others had their eyes gouged out, and at least 60 prisoners had their
genitalia cut off. The prisoner's bodies were dumped in the Sara River until mid-May,
after which they were burnt in factories located in the vicinity. Before being disposed
of jewellery would be removed from the bodies and gold and silver fillings would be
77

extracted from the mouths.
Men between the ages of 16 to 60 were normally separated from elderly men,
women and children, and were transported to camps where killings and torture were
prevalent. Women detainees were also abused. Thousands were raped while in
detention. Most ofthose raped were aged between 16 and 30, but women as young as
7 and as old as 65 were also raped. In same cases women were raped several times a
day, for many days, often by more than one person at a time. After being raped many
women were either killed or brutalised to the point where they were traumatised.
Those women who resisted being raped were normally killed, quite often in front of
other prisoners in order to deter other women from resisting being raped. 78
Croat and Bosnian government forces also set up detention camps. In the
Muslim run Celebici detention camp an elderly Bosnian Serb reported that 15 or 16
ethnic Serbians were so badly beaten they died. 79 Another Bosnian Serb reported that
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after being arrested by Croat authorities he was detained in a prison in Moster and
was forced to perform hard labour, build bunkers and other defensive structures. He
claimed that prisoners who could not work, or stopped working to rest repeatedly,
were beaten around the head and kidneys with night-sticks. 80 Although it is clear
violations occurred at the camps run by Croat and Muslim authorities, the number of
reported violations were limited, and both governments pledged to investigate all
violations that were reported.
Several mass grave sites have been identified in areas surrounding the detention
camps. Approximately 62 lie in the Serb controlled Prijedor region, in which the
Omarska and Kereterm camps were situated. 81 Throughout the territory of the former
Yugoslavia 187 mass grave sites have been identified. While a large number contain
the bodies of Muslims, some contain the bodies of Croats while others contain the
bodies of Serbs. 82 Witnesses claim that the number of bodies in each of these grave
sites range from three to five thousand people. 83 In depth investigations have only
taken place at a few grave sites because the local authorities have denied investigators
access to the sites. 84 It is believed however that at least 99 sites contain the victims of
mass killings and at least 13 sites contain 500 bodies or more. 85
Indiscriminate Shelling, and the Targeting of Cultural Monuments
Before an area was occupied by Serbian forces, Serb paramilitary and army
units launched mortar and artillery attacks for prolonged periods on the area, in order
to force the non-Serb population to flee or surrender. Those that fled often took
shelter in nearby towns or villages that came under attack a few days later. In one case
a women was forced to flee from 15 different villages in 40 days. 86 Several villages
that fell into Serbian hands were transformed into ghettos where thousands of nonSerbs were held. People confined in such villages were normally held there until they
were exchanged for Serbian combatants or civilians held by Croatian and Muslim
Charge d'affaires a.i. of the Permanent Mission of Yugoslavia to the United Nations Addressed to the
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80
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forces. Paramilitaries and members of the army patrolled the perimeters of the
87
villages and interrogated many of the internees. In some cases non-civilians were
forcibly taken to Bosnia-Herzegovina's international borders and expelled from the
Republic.
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Larger towns and cities that could not easily be taken were indiscriminately
bombed, shelled or otherwise attacked by Serbian forces, with little, if any, regard for
civilian life. Sarajevo was shelled the most. Its city centre, airport and south western
suburbs were consistently targeted. Almost all cultural and religious structures as well
89
as public utilities were shelled. As the shelling occurred at different times of the
day, without any apparent pattern or specific target, the attacks terrorised the civilian
. 90
popuIatwn.
On several occasions non-military targets in Sarajevo were attacked. On 1 June
1993 Serbian mortar crews shelled a soccer game being played in a Muslim
91
residential suburb. Thirteen persons died and 133 were injured. On 5 February 1994
Serbian forces launched a mortar attack on an open air market. 66 people were killed
in this attack. 92 Eighteen mo~ths later this market was targeted again. This time 37
people died. 93 Other attacks were made against schools, open streets, public parks,
94

cemeteries, hospitals and bread, water and relieflines.
Because artillery shelling intensified prior to and during various peace
conferences and other negotiations, it was suggested that there was a political link to
the shelling. 95 Conversations recorded by Bosnian government intelligence teams
between General Ratko Mladic, commander of the Serbian forces in BosniaHerzegovina, and two Serbian colonels confirm that residential areas were
deliberately targeted. In the recording Mladic ordered the two colonels to attack
residential districts of Sarajevo with heavy artillery. The colonels were also ordered to
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use 155 millimetre howitzer shells, the heaviest shells in the Serbian force's arsenal,
instead ofthe lighter 82 millimetre or 120 millimetre shells.
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Serbian forces also destroyed cultural and religious monuments throughout
Bosnia-Herzegovina, targeting mosques in particular. All 14 mosques around Foca,
including one built in 1448, were destroyed. Bosnian officials in Zurich alleged that
90% of the mosques in Serbian-controlled territory were destroyed. 97

Croat forces were also guilty of targeting cultural monuments. In western
Bosnia-Herzegovina Croatian forces were responsible for destroying several
Orthodox Churches, including Mostar' s Orthodox Cathedral and the fifteenth century
Byzantine style monastery at Zavala.
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On 9 November 1993 Croat tanks destroyed

the white marble bridge at Mostar. The bridge, which was built around 1556, was said
to mark the boundary between east and west. Because the bridge served no military
purpose, its destruction deepened the despair of the Muslim population who had been
besieged in the city for over five months.
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Rape
In August 1992 journalist Roy Gutman reported that 40 young women from the
Muslim populated town of Brezov Polje had been brutalised and raped repeatedly.
The rape victims were aged between 15 and 30 and were chosen because of their
wholesome looks, careful dress and gentle manners.
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In response to the large numbers of reports of Muslim women being raped in
Bosnia-Herzegovina the European Community, with the support of the Security
Council, 101 sent a delegation headed by Dame Ann Warburton to investigate the
treatment of women in Bosnia-Herzegovina. Following two visits to former
102

103

the delegation submitted a report to the Secretary-Genera1.
The
Yugoslavia
report concluded that the rape of Muslim women was committed on a wide scale and
in such a systematic manner that the delegation believed rape was not incidental to the
. purpose m
. 1tse
. lf. 104
war but served a strategic
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Based on this and other reports it is clear that rapes were committed by soldiers
from all sides to the conflict, though victims were predominantly Muslim and the
alleged perpetrators were predominantly Serbian. 105 Because of the social stigma
attached to being raped, especially amongst the Muslim population, many victims
have been reluctant to report that they were raped. 106 Exactly how many women were
raped is therefore unknown, but estimates range from 20,000 to 50,000.
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From those rapes that have been reported the majority occurred in one of five
ways. Rapes were firstly committed by individuals of one ethnic group in conjunction
with looting and intimidation of a different ethnic group, before widespread fighting
began in that area. Rapes were also committed in conjunction with the fighting in an
area.
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After an area fell large numbers of women who were placed in detention were
raped. Male prisoners were also subjected to sexual assault. Some were forced to rape
women and perform sexual acts on guards or each other. Many men were also
castrated, circumcised or sexually mutilated.
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Women who were not detained, but

remained in areas controlled by a different ethnic group, were raped in the hope that
they would leave the area in terror and humiliation. Educated women and prominent
members of the community were regularly targeted for rape, as were young women
and virgins.
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To heighten their shame women were often raped in front of spouses

or family members, or were raped in public places.

111

Finally, women were detained against their will in hotels or similar facilities for
the sole purpose of sexually entertaining soldiers. Women in this group were almost
inevitably killed after they were no longer of use. 112
Muslim victims were often told that they were being raped so that they would
have Serbian babies.
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If, while in detention, a rape victim was unfortunate enough to
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become pregnant, they were quite often not released until it was too late for them to
have an abortion. 114
Human Shields and Attacks on Journalists, Humanitarian Aid Convoys and Medical
Personnel
In May 1995 the Bosnian Serbs took several hundred UN peacekeepers hostage
and used them as human shields to prevent NATO aircraft attacking strategic military
targets. 115 Troops from the various warring factions also harassed, attacked and in
some cases killed journalists,

116

delivery of humanitarian aid.

medical relief personnel ;;md people engaged in the

117

On numerous occasions Serbian forces were

responsible for attacking relief convoys with sniper and mortar fire and they
frequently hijacked and looted the contents of the convoys. On a few occasions they
confiscated the vehicles that were carrying aid supplies.
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One tactic employed by the Serbs . was to starve the population of. besieged
towns and villages so that they would surrender. It is therefore believed that the
humanitarian aid convoys were deliberately attacked so that they would be prevented
from reaching towns and villages that were desperately short of food and supplies. 119
The regular shelling of Sarajevo airport causing the suspension of aid flights to the
city was an example where this tactic was employed by the Serbs.
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The Policy of Ethnic Cleansing

Many of the atrocities committed by Serbian forces were committed as part of
the policy of ethnic cleansing. This policy was advocated by the Serbian leadership as
a way to make Serb held territory ethnically homogeneous by using force or
intimidation to 'cleanse' the territory of non-Serbs. I21
In areas that were to be cleansed Serbian forces firstly attacked the non-Serb
areas with artillery and sniper fire in order to force the civilian population to surrender
or flee. After the area was taken by Serbian troops, brutal measures were taken to
cleanse the area of any non-Serbs that remained. Such measures included summary
executions, torture, beatings, rape, detention, confinement in ghetto areas, forcible
displacement and deportation, and wanton destruction of homes, cultural institutions
and places of worship. By conducting many of these atrocities in public and allowing
the witnesses to flee with tales of what they saw, Serbian forces were able to install
fear in the civilian population of areas that were yet to be conquered. Consequently
many civilians fled before Serbian forces attacked their villages. The use of detention
camps also facilitated ethnic cleansing. After an area was captured males were
normally taken to detention camps, and in return for their release their wives or
female relations had to agree to leave the area. As well the camps provided a place
122
where non-Serbs could be massacred en masse.
While the idea of eliminating minority populations to create a more secure
ethnically homogeneous state is very old, 123 ethnic cleansing is unique in certain
ways. Unlike previous policies which were carried out by soldiers of regular armies,
ethnic cleansing was carried out mainly by the irregular paramilitary forces. The
practice of widespread rape also made the policy unique. While rape may not have
been a deliberate tactic of the Serb leadership when they devised the policy of ethnic
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cleansing, the fear of being raped caused thousands of non-Serb women to flee with
. 124
. f:ami.11es.
t he1r
Since ethnic cleansing predominantly occurred in areas that linked Serb
inhabited areas in Bosnia-Herzegovina and Croatia with Serbia proper, it seems likely
125
The
that this policy was conducted in furtherance of the Greater Serbia dream.
pattern and manner in the way it was carried out also indicates that ethnic cleansing
126
was planned and coordinated. For example, investigations into the ethnic cleansing
of the town of Foca suggest that members of Karadzic's inner circle planned and
127
coordinated the cleansing that occurred there in April 1992.
Foca, whose population of 40,000 was 52 percent Muslim and 45 percent
Serbian before the war, was one of the first towns to be seized by the Serbs. Three
days before it was taken, Velibor Ostojic, the former Minister of Information in the
pre-war Bosnian government and Minister of Information in the Karadzic Bosnian
Serb government, arrived in Foca. With the help oflocal Serbian officials he allegedly
helped plan and organise the arming of Serbian Democratic Party members and
prepared the attack. After local Muslims failed to agree to his demands that they hand
over all weapons and concede that Foca was a Serbian territory, Ostojic invited
128
paramilitary troops from nearby towns in Serbia and Montenegro to cleanse F oca.
Muslims were rounded up and placed in prison camps where it is estimated
1,000 men were executed. It is alleged that a summary military court was set up, over
129
Hundreds of Muslims were
which Ostojic and other Serbian officials presided.
bought before this court where they were either condemned to death or were sent to
concentration camps. Ostojic is also alleged to have ordered the raping of Muslim
women in F oca. As a result several rape camps were set up in the town.
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In the Serb Republic of Krajina, Croatian Serb forces engaged in practices
which closely resembled those used to cleanse non-Serb areas in Bosnia-Herzegovina.
Similar, although less violent, practices were conducted against non-Serbs in Kosovo,
Vojvodina and the region of Sandzak.
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Due to these campaigns it was speculated
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that the ethnic cleansing of Bosnia-Herzegovina was only part of a systematic policy
to remove all non-Serbs from Serbian controlled areas, or at least significantly reduce
their numbers.
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THE INTERNATIONAL RESPONSE

The United Nations Commission on Human Rights

Appalled by the reports of widespread violations of human rights that were
occurring in the former Yugoslavia, on 13 August 1992 the United Nations
Commission on Human Rights convened the first special session in its history to
discuss the human rights crisis in the former Yugoslavia. 1 The Commission adopted a
resolution on the situation of human rights in the territory of the former Yugoslavia,
in which it condemned all violations of human rights within former Yugoslavia, 2
especially the concept and practice of 'ethnic cleansing' ,3 and reminded all parties to
the conflict of their obligations under humanitarian law. 4 The Commission requested
that a Special Rapporteur be appointed to investigate first hand the human rights
situation in the former Yugoslavia, 5 to make recommendations for bringing violations
to an end, 6 and to gather systematically information on possible human rights
violations, including those which may constitute war crimes. 7 Tadeusz Mazowiecki,
the former Prime Minister of Poland, was subsequently appointed as the Special
Rapporteur. Between August 1992 and July 1995 Mazowiecki conducted several
missions to the former Yugoslavia and submitted eighteen reports that detailed the
massive violations of international humanitarian law that were committed throughout
former Yugoslavia.
After visiting Bosnia-Herzegovina in August 1992, Mazowiecki was stunned by
the degree of suffering he witnessed. "Human rights," he said, "do not exist in
Bosnia-Herzegovina."8 From what he witnessed, Mazowiecki concluded that although
violations had been committed by all sides to the conflict, the Serbs were most to
blame for the savagery. 9 Such violations had reached a point where Bosnian Muslims
felt they were threatened with extermination. 10 In his reports to the Commission
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Mazowiecki confirmed that in territory controlled by the Serbs, massive violations of
human rights had occurred. These included killings, torture, beatings, rape,
disappearances, destruction of houses and other acts or threats of violence aimed to
force individuals from their homes. 11 Mazowiecki asserted that the practice of ethnic
cleansing followed the objectives of Serbian nationalist leaders who wanted to gain
control over all territories in Bosnia-Herzegovina inhabited by large numbers of
Serbs, in order to incorporate these areas into a 'Greater Serbia' . 12 Violations were not
simply features of the armed conflict but were the means used to achieve ethnically
homogeneous areas. 13
Human rights violations were not limited to Bosnia-Herzegovina. In Croatia
Mazowiecki observed that people were still being detained and illegally evicted by
Croatian authorities. In Kosovo ethnic Albanians were being discriminated against by
Serbian officials, and thousands lost their jobs. The Albanian curriculum was replaced
by a Serbian one, and several Albanians were imprisoned for allegedly trying to set up
an independent Albanian state within Kosovo. In Sandzak and Vojvodina, the nonSerb population was also subject to discrimination.
In Macedonia Mazowiecki found that although certain irregularities had
occurred without regard to the rights of national minorities, these problems were
being approached within the framework of Macedonia's constitution. The only
Republic where, as far as Mazowiecki was concerned, the human rights situation was
satisfactory was Slovenia.
Following the fall of the safe areas of Srebrenica and Zepa in July 1995
Mazowiecki resigned as the Special Rapporteur and was replaced by Elizabeth Rehn,
the former Finnish Minister of Defence. In his letter of resignation Mazowiecki was
critical of the way in which the international community allowed the two safe areas to
fall into Serbian hands, even though the safety of both areas was guaranteed by
.
. 1agreements. 14
mternatwna
The Security Council

Although reports of summary executions of Muslims were given to UN
peacekeepers in May 1992, the Security Council did not try to end the atrocities until
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July 1992 when it adopted the first stage of what has been described as a four-step
process of condemnation, publication, investigation, and punishment. 15
Under Resolution 764 (1992), which was adopted on 13 July 1992, the Security
Council reaffirmed that all parties to the conflict were bound by international
humanitarian law and confirmed that those committing or ordering the commission of
violations would be held individually responsible. 16 On 4 August 1992, as more
reports of atrocities came out of former Yugoslavia, the Security Council in a
statement made by its President condemned the violations of international
humanitarian law that had been committed in the former Yugoslavia. 17 On 12 August
1992 the Security Council formally condemned the violations of international
humanitarian law in Resolution 771 (1992), singling out those involved in the practice
of ethnic cleansing.
In Resolution 771 (1992) the Security Council also called on states and
international organisations to collate substantiated reports of humanitarian law
violations and submit them to the Security Council. 18 By highlighting the atrocities
and emphasising individual accountability, it was hoped the atrocities might
subside. 19
Before any reports were submitted, on 6 October 1992 the Security Council
established a Commission of Experts to examine and analyse all violations of
humanitarian law, 20 and requested the Commission to pursue actively its
investigations, especially those concerning the practice of ethnic cleansing. 21
The five member Commission22 commenced its activities in November 1992
and concluded its work on 30 April 1994?3 During this period the Commission held
15
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12 sessions, in which substantive, methodological and organisational problems were
discussed, a series of studies and on-site investigations were conducted, 24 and an
extensive database of all reported violations of humanitarian law was compiled? 5
After reviewing reports submitted by the Special Rapporteur of the Human
Rights Commission, as well as other UN bodies and inter-governmental and nongovernmental organisations, the Commission presented two interim reports26 and a
final report27 to the Security Council.
In its final report, issued on 24 May 1994, the Commission concluded that
grave breaches of the 1949 Geneva Conventions and other violations of humanitarian
law had been committed on a large scale in the territory of the former Yugoslavia.
The Commission also stated that ethnic cleansing and rape and sexual assault had
been carried out so systematically that they appeared to be the product of state policy.
Evidence for this could be inferred from the consistent failure of commanders to
prevent the commission of such crimes and to prosecute and punish the perpetrators. 28
On 22 February 1993 the Security Council adopted Resolution 808 (1993) in
which it decided in principle to establish an international tribunal to prosecute persons
responsible for serious violations of international humanitarian law committed in the
territory of the former Yugoslavia. When adopting the resolution the Security Council
took into account the first interim report of the Commission of Experts in which the
Commission observed that a decision to establish an ad hoc tribunal would be
consistent with the direction of its work. 29 The Security Council also took note of
reports submitted to it by various states, including France, 30 and the Conference for
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Security and Co-operation in Europe (CSCE), 31 which had sent three investigative
missions to the former Yugoslavia. The CSCE recommended that due to the urgency
of adjudicating cases concerning war crimes it was necessary to establish an ad hoc
tribunal instead of waiting for the draft statute for an International Criminal Court to
be drafted by the International Law Commission. 32 The French study stated that such
a tribunal could be established by a resolution of the Security Council acting under
Chapter VII of the UN Charter. 33
On 3 May 1993, pursuant to Resolution 808 (1993), the Secretary-General
submitted to the Security Council a detailed report covering the working of the
Tribunal and the legal basis for its establishment. 34 Annexed to it was a draft of the
Tribunal's Statute. 35
In his report the Secretary-General stated that the Tribunal should be established
under Chapter VII of the UN Charter as a subsidiary organ of the Security Council. It
should perform its functions independently of political considerations and should not
be subject to the authority or control of the Security Council with regard to the
performance of its judicial functions. Its life span should be linked to the restoration
and maintenance of international peace and security in the territory of the former
Yugoslavia. The seat of the Tribunal should be at the Hague .
. The Secretary-General proposed that the Tribunal should consist of three
organs: (1) the Chambers, comprising two Trial Chambers and an Appeals Chamber,
(2) the Prosecutor, (3) and a Registry which should serve both the Chambers and the
Prosecutor. The Chambers should be composed of a total of 11 Judges, no two of
whom would come from the same State. Three Judges should serve in each of the
Trial Chambers and five should serve in the Appeals Chamber. Judges should be
elected for a four year term by the General Assembly from a list of nominees put
forward by Member States and short-listed by the Security Council. When doing this
the Security Council should ensure that the principal legal systems of the world were
represented.
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The Establishment of the Tribunal

On 25 May 1993 in Resolution 827 (1993) the Security Council approved the
Secretary-General's report and established a tribunal "for the sole purpose of
prosecuting persons responsible for serious violations of international humanitarian
law committed in the territory of the former Yugoslavia between 1 January 1991 and
a date to be determined by the Security Council upon the restoration of peace ... " The
Security Council also adopted the Statute of the Tribunal prepared by the SecretaryGeneral without change and declared that all states must cooperate fully with the
Tribunal and take any measures necessary under their domestic law to implement its
Statute. 36
The establishment of the Tribunal expressed the Security Council's
determination to put an end to the violations of international law that were being
committed in former Yugoslavia and to bring the perpetrators of the violations to
justice. Following the recommendations of the Secretary-General the Tribunal was
established under the authority conferred on the Security Council by the UN Charter.
Article 24(1) of the UN Charter provides:
In order to ensure prompt and effective action by the United Nations, its
members confer on the Security Council primary responsibility for the
maintenance of international peace and security, and agree that in carrying out its
duties under this responsibility the Security Council acts on their behalf.

Furthermore, Article 25 requires all member states to accept and carry out the
decisions of the Security Council.
Chapter VII of the UN Charter enables the Security Council, after determining
the existence of any threat to the peace, breach of the peace or act of aggression, to
make recommendations, or take measures to maintain or restore international peace
and security. 37 Article 41 of the UN Charter entitles the Security Council to decide
"what measures, not involving the use of armed force, are to be employed to give
effect to its decisions" and enables the Security Council to "call upon the members of
the United Nations to apply such measures." While this article lists certain measures

36
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that the Security Council may take, this list is not exhaustive. The measures specified
only illustrate the types of measures the Security Council may take. So long as a
measure will restore or maintain international peace and security and does not involve
the use of armed force it is permissible underArticle 41. 38 After determining in the
preamble to Resolution 808 (1993) that the continuing violations of international
humanitarian law occurring within the territory of the former Yugoslavia constituted a
threat to international peace and security39 the Security Council was entitled to take
measures under Chapter VII of the UN Charter to stop the violations. 40
The establishment of a tribunal to prosecute violations of international
humanitarian law committed in the former Yugoslavia was a legitimate measure for
the Security Council to take. The possibility of prosecution would discourage wouldbe-perpetrators from committing atrocities. In addition, prosecuting those responsible
for committing the atrocities would defuse ethnic tensions as blame would not be
assigned to an entire nation, but will rest on individual perpetrators. 41
Criticisms regarding the establishment of the Tribunal and the adoption of its
Statute by means of a Security Council resolution have been made. The strongest
protests came from the Federal Republic of Yugoslavia, which claimed that "under
the Charter of the United Nations, the Security Council has no mandate to set up a
42

tribunal or to adopt its statute." It argued that Chapter VII of the UN Charter did not
contain provisions necessary to establish an ad hoc tribunal, and furthermore no
independent organ could be established as a subsidiary organ of the Security Council
under Article 29. 43
As already shown the Security Council has the mandate to set up the Tribunal
under Chapter VII of the UN Charter. The Federal Republic of Yugoslavia's first
criticism was therefore without basis. Its second criticism, regarding inappropriately
establishing the tribunal as a subsidiary organ of the Security Council, is also
unfounded. While the Security Council is not a judicial organ and is not provided
38
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with judicial powers, the establishment of the Tribunal by the Security Council does
not signify that the Security Council delegated to the Tribunal some of its own
powers. Nor does it mean that the Security Council was adopting for itself part of a
judicial function which does not belong to it. The Security Council merely resorted to
the establishment of a judicial organ in the form of an international criminal tribunal
as an instrument for the exercise of its own principal function of maintenance of
. 44
peace and security.
Two other approaches for setting up the Tribunal were proposed, these being
international treaty or resolution of the General Assembly. Normally a tribunal of this
nature would have been established by an international treaty. 45 An appropriate
international body would draft and adopt the treaty and would then open it for
signature and ratification. 46 For instance, the Nuremberg Tribunal which prosecuted
the Nazi war leaders was established by the London Agreement and such a procedure
is currently being followed by the International Law Commission in its attempts to set
up a Permanent International Criminal Court. 47 As many commentators believe that
the establishment of a tribunal by way of a treaty would affect state sovereignty, it is
necessary that states participate in the negotiation and conclusion of the treaty, and
more importantly have the opportunity to decide whether they wish to become parties
to the treaty. 48
However, adopting the treaty approach to set up a tribunal to prosecute
violations committed in the former Yugoslavia had serious disadvantages.
Considerable time would have been required to establish the draft of the treaty, and
then to achieve the required number of ratifications necessary for the treaty to come
into force. Such a delay would occur no matter how narrowly the group of
. . . states was defime d .49
part1c1patmg
Even then there would be no guarantee that ratifications would be received from
states which should be parties to the treaty. Since a treaty only binds parties that sign
it, if a state such as Serbia, whose agreement is vital, refused to sign the treaty the
Tribunal would be rendered meaningless. 50 Without the participation of all interested
44
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states, there would be difficulties obtaining alleged perpetrators and possible
witnesses. 51 If the Tribunal lacked the means to exercise its jurisdiction there would
be no point creating it. Because of the need to act quickly and the importance of
assuring that the Tribunal covered all relevant states, the Tribunal was not set up by
way of a treaty.
Establishing the Tribunal by resolution of the General Assembly was also
dismissed as a possibility. Article 22 of the UN Charter allows the General Assembly
to "establish such subsidiary organs as it deems necessary for the performance of its
functions." Since one of the purposes of the United Nations is to encourage "respect
for human rights and for fundamental freedoms for all," the creation of an
international tribunal to prosecute those who commit violations of international
humanitarian law would accomplish this purpose. 52 Unfortunately the UN Charter
does not confer on the General Assembly the competence necessary to create the
Tribunal itself. While reviewing possible ways of establishing a permanent
international criminal court, the Committee on Internatiomil Jurisdiction concluded
that under the UN Charter a permanent international criminal court could only be
established as a subsidiary organ of the General Assembly, "but a subsidiary body
could not have a competence falling outside the competence of its principal, and it (is)
questionable whether the General Assembly (is) competent to administer justice."53
This finding would equally apply if the General Assembly adopted a resolution
establishing the Tribunal.
The Organisation of the Islamic Conference felt that the General Assembly
should be involved in the establishment of the Tribunal, but in a limited role. It
proposed that while the Security Council should adopt a resolution establishing the
Tribunal in accordance with Chapter VII, the General Assembly should be allowed to
approve the provisions of the Tribunal's Statute. 54 This proposal was also unsound as
the Charter does not allow the General Assembly to adopt mandatory decisions. The
General Assembly is only empowered to make recommendations to its members. 55 To
ensure that states cooperate with the Tribunal, and orders and decisions made by the
Tribunal are binding on all states, any decision made to set up a Tribunal to prosecute
those who violate international humanitarian law must be mandatory.
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THE DEVELOPMENT OF INTERNATIONAL
HUMANITARIAN LAW

According to paragraph 1 of Resolution 808 (1993) the Tribunal shall prosecute
persons responsible for serious violations of international humanitarian law
committed in the territory ofthe former Yugoslavia since 1991. 1
International humanitarian law guarantees the protection of persons who are
not, or who no longer take part in, military action. 2 These laws safeguard military
personnel hors de combat, and protect different categories of persons not taking part
in the hostilities, in particular the civilian population. Civilian objects are also
protected. Furthermore, humanitarian law determines the rights and duties of
belligerents in the conduct of military operations and limits the choice of means for
causing injury and suffering to the enemy. 3
The term "humanitarian law" itself, is a recent concept. The four 1949 Geneva
Conventions refer only to humanitarian activities and humanitarian organisations.
Although commentators in the early 1950s started using the term humanitarian law,
the International Committee of the Red Cross (ICRC) in 1956 still referred to these
laws as "rules in international law, deriving in particular from the instruments of
Geneva and the Hague."4 In 1965 the term appeared in Resolution XXVIII of the
XXIInd International Red Cross Conference in Vienna. 5 In Resolution XXIII on
"Human Rights in Armed Conflicts", adopted by the International Conference on
Human Rights in Teheran on 12 May 1968, the term was specified to cover the
regulations set down in the Hague Conventions of 1899 and 1907, the Geneva
Protocol of 1925 and the Geneva Conventions of 1949. 6 These instruments
incorporate many customary laws that have their origins in age-old patterns of
behaviour in combat. 7 In 1970 the term was formally adopted by the General
Assembly in Resolution 2677/XXV. 8
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This chapter analyses the development of international humanitarian law. It also
sets out the history of war crimes trials, examines various instruments which have
codified international humanitarian law and assesses how the international
community has applied these instruments to prosecute persons who violate
international humanitarian law.
The Development of the Laws and Customs of War

Although Cicero once said "in times of war law is silent"9 , many ancient
societies tried to regulate armed conflict in order to limit its brutality. In the Art of
War, Sun Tzu wrote that in war armies should attack enemy armies. Cities should not
be attacked unless there is no alternative. 10 In India the Law of Manu prohibited the
killing of unarmed, sleeping or wounded enemy soldiers and prohibited the use of
certain weapons, such as poisoned weapons.

11

While these were gallant attempts to

limit the brutality of war only a few states introduced such laws. Beliefs similar to the
Roman principle adversus hostem aeterna auctoritas esto (everything is lawful
against the enemy) prevailed in most ancient societies. 12
As Christianity spread throughout Europe, attempts were made to humanise
war. In 511 AD the Council of Orleans introduced the right of asylum, 13 and in
989 A.D. the trace of God, pronounced at the Council of Charroux, decreed that
sacred places were to be protected from destruction, and that priests, women and
pilgrims were not to be slaughtered. 14 Later councils decreed that no fighting was to
take place during certain periods of the year, such as Easter and Christmas, 15 and
prohibited the use of the crossbow and certain other types ofweaponry. 16
Towards the end of the middle ages many belligerents began to employ fulltime armies, consisting mainly of mercenaries. The prospects of gaining quick riches
by looting, extortion, booty and ransom drove many into battle. 17 Once again the
brutality of war escalated, most notably during the Thirty Year War (1618-1648). 18
The conduct ofbelligerents during this time prompted many jurists and theologians to
9
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write on the concept of war. Based on the principle that there are general laws binding
on all men regardless of nationality, in 1625 Hugo Grotius wrote Du Jure Belli Ac
Pacis (The Laws of War and Peace). In his work Grotius concluded that war should

be governed by a strict set of rules. These rules should be followed at all times no
matter how unjustly an enemy belligerent acted. Violence should also be limited to
that necessary to secure the military goal. 19 A century later Jean-Jacques Rousseau
reiterated Grotius' s ideas and stressed that belligerents should distinguish combatants
from non-combatants and attacks should be limited to armed combatants. 20
Unfortunately as the majority of European States at the time were concerned
with the conquest and enslavement of large parts of Africa, Asia and the Americas,
the theories of writers such as Grotius and Rousseau had little influence? 1 It was not
until the 19th century, in response to the changing nature of warfare, the massive
advances in technology and the increased rivalry between the major powers of Europe
and North America, that states made concerted efforts to codify the conduct ofwar?2
The first modem codification of the laws of war occurred when Francis Lieber
drafted comprehensive rules on land warfare for the Union Army during the
American Civil War (1861-1865). 23 Although intended by Lieber to be a purely
internal code, the 'Lieber Code' became the basis for subsequent international
4

attempts to codify the rules ofwar?
The St Petersburg Declaration, which outlawed the use of small exploding
projectiles in combat, was the first major convention to introduce rules reducing the
calamities ofwar? 5 Although not ratified by states, codes drafted at the 1874 Brussels
Conference, 26 and by the Instit de Droit International in 1880,27 provided the basis for
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the laws of war which were drafted and ratified at the Hague Peace Conferences in
1899

28

and 1907.

29

The conventions ratified at the Hague Conferences confirmed that

the means of warfare were not unlimited. Those not taking part in the hostilities were
not to be made targets of attack.

3

° Combatants taken prisoner were

given certain

rights, including the right not to be punished for their legitimate acts of warfare.

31

The Red Cross and the Geneva Conventions

At the same time that attempts were being made to codify the conduct of war,
attempts were being made to reduce the suffering caused by war. In 1859 during the
Battle of Solferino a young Swiss national, Henri Dunant, tried as best he could to
take care of some of the forty thousand soldiers that were wounded. Distressed by the
suffering he witnessed, in 1862 Dunant published the booklet, A Memory ofSolferino,
in which he proposed that arrangements be made between states to care for the
wounded and sick of armies in the field. He also proposed that voluntary
organisations be set up in each country to care for those wounded in battle, regardless
of nationality. Dunant's first proposal led to the signing of the Geneva Convention,
while his second was the basis for the founding of the Red Cross. 32
In 1864 sixteen states met in Geneva and drafted the Geneva Convention for the
Amelioration of the Condition of the Wounded in Armies in the Field? 3 This
convention provided protection for the sick and wounded, medical and religious
personnel and all other persons caring for the wounded, and for hospitals and
34

ambulances. This convention was revised in 1906 .

27
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Customary Law and the Punishment of War Criminals

Although neither the Hague nor the Geneva Conventions stated that individuals
who breached the laws of war would be punished, customary law had for a long time
granted belligerents the right to punish captured members of enemy belligerents who
had breached the laws and customs ofwar. 35
In 14 74 Peter von Hagenbach was condemned to death for allowing those under
his command to murder, rape and loot, in order to subjugate the citizens of Breisach
36
in the Upper Rhine. Following the American Civil War, several confederate soldiers
who had served as guards in confederate prison camps were tried by Federal courts
for mistreating prisoners.

37

During the Boer War, a British court sentenced a Boer

officer to death for deliberately misusing a white flag.

38

Violators ofthe laws and customs of war could also be prosecuted by their own
military courts since belligerents had the right to court martial members of their
armed forces who violated the national military code. 39 However because of
nationalistic, patriotic or propagandistic considerations such trials were rare. 40 One
case that was tried occurred during the Boer War when three Australian officers were
court martialled for shooting Boer prisoners and murdering Boer civilians. All three
were convicted and two were sentenced to death.

41

The First World War- The Scandal of the Leipzig Trials

During the First World War the German Army and Navy were frequently
accused of violating the laws of war. Several German prisoners were tried by French
military courts for breaching such laws.

42

The German authorities also alleged that

war crimes were being committed by their enemies and established an organisation to
investigate such claims. Although most of the allegations were unsubstantiated the
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German authorities did try the captain of a British steamship for attempting to ram a
German submarine. Because merchant ships and their personnel were prohibited from
committing acts of hostility against the enemy, the captain was convicted of violating
the laws ofwar. 43
After hostilities ceased the Allied powers established a commission to
determine where the responsibility for the war lay, the extent to which the Central
Powers had violated the laws and customs of war, the degree to which individuals
should be responsible for such breaches, and the rules and procedure under which a
war crimes tribunal could operate. 44 From their findings the commission concluded
that responsibility for the war lay primarily with Germany and Austria-Hungary and
secondly with Turkey and Bulgaria, that the Central Powers had fought the war by
barbaric and illegitimate means, and that all those who committed war crimes could
be prosecuted, regardless of rank. 45
By finding that all individuals, regardless of rank, could be prosecuted for war
crimes they committed the commission denied head of states from claiming that they
could not be responsible for breaching the laws and customs of war on the ground of
sovereign immunity. The United States objected to this finding, as it felt that
subjecting Heads of State in this way was unprecedented in national and international
law, and would be contrary to the concept of national sovereignty. Notwithstanding
the dissent of the United States, Article 227 the Treaty of Versailles charged the
German Kaiser, Wilhelm II, with the "supreme offence against international morality
and the sanctity oftreaties."46
Because the Kaiser had been granted asylum in the Netherlands after he
abdicated from the German government, Article 227 also asked the government of the
Netherlands to surrender the Kaiser so that he could be put on trial. Despite massive
diplomatic pressure the government of the Netherlands refused. It felt that the concept
of national sovereignty allowed a Head of State to decide to go to war. Consequently,
the Versailles Treaty was charging the Kaiser with what was essentially a political
offence. As such the Netherlands were entitled to refuse the request for extradition. 47
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Articles 228 to 230 gave the Allies the right to try persons accused of having
violated the laws and customs of war. Article 228 required the German government to
recognise "the right of the Allied and Associated powers to bring before military
tribunals persons accused of having committed acts in violation of the laws and
customs of war." Article 229 enabled Allied nations to try Germans accused of war
crimes in their own national military courts, unless more than one Allied nation was
involved, in which case the alleged offenders would be tried in front of a tribunal
comprised of individuals from the Allied nations concerned. Article 230 required the
Germans to surrender all information requested by the Allies for the prosecution of
those accused and any information relating to the identification of additional war
criminals.
Before the Treaty came into effect the Germans indicated that compliance with
these provisions was an impossibility and suggested that they could try the persons
themselves. 48 Nevertheless the allies presented a list to the German government
containing the names of 896 people accused of committing war crimes. 49 These
included von Hindenburg, Ludendorf, von Tirpitz and von Moltke. But by now the
Allies were no longer united in their commitment to try accused war criminals. 50 So
when the German government insisted again that the extradition of those named was
a physical and moral impossibility, the Allies accepted the German proposal to have
cases tried before the Supreme Court ofLeipzig. 51
The subsequent trials were a farce. Of the 896 Germans who were accused of
having committed war crimes, all but 13 were either acquitted or had the case against
them dismissed, 52 and those who were convicted were given inadequate sentences.
The last case to be tried typified the inadequate nature of the trials. John Boldt and
Ludwig Dithmir were charged with firing on the crew and passengers of the British
hospital ship, the Llandovery Castle, after the U-boat they were serving on torpedoed
her. Of the 258 persons who were on board the vessel only 24 survived. Boldt and
Dithmir were found guilty and were each sentenced to four years in prison. However
with official approval and massive public support both men succeeded in escaping
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from prison and making their way to Sweden within a few months of being convicted.
The German government made no effort to secure their return. 53
Although similar provisions to Articles 228 to 230 were included in the treaty
with Austria-Hungary and the Allies did request that those accused be handed over,
no trials were held. Provisions for war crime trials were also included in the cease-fire
agreement between the Allies and Turkey, but the Treaty of Lausanne which replaced
this agreement exempted individuals from criminal responsibility. 54
Attempts to Outlaw War

By 1923 the Allies had lost their desire to prosecute German war criminals.
Instead the efforts of the international community turned to outlawing war. In 1928
the International Treaty for the Renunciation of War as an Instrument of National
Policy, otherwise known as the Pact of Paris or the Kellogg-Briand Pact, was
. d.55
s1gne
The following year the 1906 Geneva Convention on the Amelioration of the
Condition of the Wounded and Sick in Armies in the Field was redrafted. 56 As the
experiences of the First World War had shown that the articles contained in the
Hague Convention relating to the treatment of prisoners of war were insufficient, a
separate Geneva Convention dealing with the treatment of prisoners of war was also
drafted in 1929. 57
At the XVth International Red Cross Conference held in 1934 in Tokyo a draft
proposal for a convention on the protection of civilians during war was circulated
amongst delegates for their appraisal. States were invited by the Swiss Council to
attend a conference to be held in Geneva in 1940 to discuss the implementation of
this convention. But, because of the outbreak of the Second World War, this
conference was never held. Although the ICRC proposed that all belligerents follow
the guidelines laid down in the proposed convention on the treatment of civilians, this
proposal was unsuccessful. The civilian population was therefore left with practically
no protection under international law during the course of the war. 58 Combatants were
given protection as the majority of states fighting in the Second World War were
53
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signatories to the two Geneva Conventions and the Hague Conventions. However, the
prisoner of war convention of 1929 did not apply to the Soviet Union or Japan, as
. her state was a party . 59
nett
to 1t.
The Second World War and the Nuremberg Tribunal

Not long after the outbreak of the Second World War, it became clear that the
German Army was committing atrocities on a wide scale. Such actions were
condemned by the Allied leaders who declared that retribution for these crimes would
become one of the major purposes ofthe war. 60
On 20 October 1943 the United Nations War Crimes Commission was
established to "identify war crimes suspects and collect and organise evidence ofand
about war crimes."61 Although it collected thousands of pages of documents, the
commission had little influence in the trials of Nazi war criminals that were
conducted by the Major Allied Powers after the war ended. The Nuremberg Tribunal,
established to prosecute the major Nazi war criminals, used its own investigation unit
to secure the evidence it needed to commence prosecutions. 62 So did the four Allied
Powers who occupied ·Germany after the war ended. 63 The commission's work did
benefit trials conducted by countries occupied by the Axis forces. Once sufficient
evidence of an atrocity had been obtained the commission passed the evidence over to
the country in which the atrocity took place, with the recommendation that the
persons who carried out the atrocity be prosecuted. The commission also performed
valuable legal research on the concept of war crimes, and provided advice to several
governments on how to set up and conduct prosecutions. 64
In November 1943 the Allied leaders signed the Declaration of Moscow,
whereby they gave notice to all Germans who committed war crimes that they would
be held accountable for their actions. The declaration also stated that war criminals
would be returned to the country "in which their abominable deeds were done, with
the exception of major war criminals whose offence had no specific geographic
59
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location." These war criminals would be punished by a joint decision of the Allied
governments. 65 On 8 August 1945 representatives of Great Britain, France, the United
States and the Soviet Union signed the London Agreement, which established the
Nuremberg Tribunal. The Charter of the Nuremberg Tribunal, containing its rules and
procedure, was annexed to the agreement. 66
The Nuremberg Tribunal was composed of four judges, one from each of the
four major Allied powers. Lord Justice, Sir Geoffrey Lawrence, the British judge, was
elected as the president of the Tribunal. The remaining three judges were Francis
Bibble, the United States Attorney General, Professor Donnediau de Vabres of the
University of Paris, and General J. T. Nikitchenko, Vice President of the Soviet
Supreme Court. Since Nikitchenko had assisted in the drafting of the Charter, it was
disturbing that he was appointed to sit as a judge, because almost every day the
Nuremberg Tribunal was called upon to rule on matters relating to the construction of
the charter.

67

Article 6 of the Nuremberg Charter provided the Nuremberg Tribunal with the
jurisdiction to try three types of crimes for which there would be individual ·
responsibility, namely:
a)

Crimes Against The Peace: Namely, planning, preparation, initiation, or
waging of a war of aggression, or a war in violation of international
treaties, agreements or assurances, or participation in a common plan, or
conspiracy for the accomplishment of any of the foregoing;

b)

War Crimes: Namely, violations of the Jaws or customs of war. Such
violations shall include, but shall not be limited to, murder, ill-treatment
or deportation to slave labour or for any other purpose of civilian
population of or in occupied territory, murder or ill-treatment of prisoners
of war or persons on the seas, killing of hostages, plunder of public or
private property, wanton destruction of cities, town or villages, or
devastation not justified by military necessity;

c)

Crimes Against Humanity: Namely, murder, extermination, enslavement,
deportation, and other inhumane acts committed against any civilian
population before or during the war, or persecutions on political, racial or

65
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religious grounds in execution of or in connection with any crime within
the jurisdiction of the Tribunal, whether or not in violation of the
domestic law of the country where perpetrated.

While individual responsibility for war crimes was already established by
customary and conventional law, it was not clear at the time that the Nuremberg
Charter was drafted whether individual responsibility existed for crimes against the
peace or crim~s against humanity. 68 If it did not then these crimes were ex post facto
and the maxim nullum crimen sine lege had been broken. 69
The Nuremberg Tribunal ruled that individuals were liable for committing
crimes against the peace on the basis of the Nuremberg Charter, which they
characterised as "decisive and binding upon the Tribunal," and also on the basis of
existing international law. However, given that the Nuremberg Tribunal did not
define what this 'existing law' was their decision was questionable. 70 The KelloggBriand Pact made no reference to individual responsibility when it outlawed war, and
other treaties and conventions, such as the Hague Conventions and the Treaty of
Versailles, were also silent on the issue. 71 While it is true that the planning, preparing
and the carrying out of a war of aggression is done by individuals, existing law at the
time only placed liability on the state. Arguments that the offence of crimes against
the peace ~as an ex post facto law were therefore well founded. 72
To a lesser extent it was argued that individual responsibility for the offence of
crimes against humanity was also ex post facto law. No one before Nuremberg had
been charged or convicted of such an offence. While it might be true that crimes
against humanity were first defined in the Nuremberg Charter, the notion of such a
crime existed long before the Second World War began. 73 The de Martens preamble
to the Hague Convention referred to the "principles of the laws ofhumanity," 74 and in
1915 the term was used in a letter addressed to the Turkish government by the Allied
governments condemning the Turkish massacre of the Armenian people. 75 The
Commission set up by the Allies after the end of the First World War to investigate
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violations of the laws and customs of war committed by the Central Powers also
recognised that crimes against humanity were distinguishable from war crimes. 76
Crimes against humanity were included separately in the Nuremberg Charter so
that crimes committed by the Germans against other Germans or against the
populations of other Axis countries, before and after the war, were within the
jurisdiction of the Nuremberg Tribunal. Such crimes were not covered under the
definition of war crimes. 77 The Nuremberg Tribunal, however, limited the scope of
crimes against humanity by requiring that such crimes had to be committed in
execution of, or in connection with, a crime within its jurisdiction. This restriction did
not greatly affect inhumane acts committed after the war commenced as there was a
presumption that such acts were committed in connection with the waging of
aggressive war. However, inhumane acts committed before the war were only judged
by the Nuremberg Tribunal if it was shown that they were committed in execution of,
or in connection with, the aggressive war waged by the Nazis. 78
Under Articles 9 and 10 the Nuremberg Charter provided that certain groups or
organisations could be declared criminal. Consequently members of those groups or
organisations could be subsequently convicted on the basis of individual liability for
the collective criminality ofthe organisation or group. 79
The Nuremberg trial was conducted by prosecution teams from each of the four
major Allied powers. After initially disagreeing on who were going to be indicted, the
prosecution indicted 24 individual defendants as well as 7 organisational defendants
on 29 August 1945. 22 individuals were eventually tried, and of these, 19 were
convicted. Four of the organisational defendants were also found guilty. 80
In its judgment the Nuremberg Tribunal stated that the rights of humanity
prevailed over municipal law. Thus individuals had international duties that went
beyond national obligations. 81 Following Article 7 of the Nuremberg Charter, the
Nuremberg Tribunal held that individuals could not obtain immunity while acting in
the pursuance of the authority of the state, if the state was violating international
law. 82 The Nuremberg Tribunal also reiterated Article 8 by stating that obedience to
76
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superior orders did not free individuals from responsibility, but did say that if an
individual had no moral choice in carrying out the illegal order then he was entitled to
the defence of duress. 83
Control Council Law No. 10

After the trial of the major Nazi war criminals ended, the Nuremberg Tribunal
was dissolved and the task of prosecuting the thousands of other individuals who
were alleged to have committed war crimes was passed to each of the four occupying
powers. Because each occupying power had its own system of law, Control Council
Law No. 10 was enacted by the Allied Control Council of Germany to establish a
common basis for conducting the trials. 84 Article II of Law No. 10 incorporated the
offences covered by the Nuremberg Charter with only a few alterations. Paragraph
1(a) of this article expanded the doctrine of crimes against the peace to include
initiating invasions of other countries and wars of aggression. Paragraph l(c) relating
to crimes against humanity did not include the provision that offences had to be
committed before or during war and did not include the limiting phrase "in execution
of or in connection with any crime. within the jurisdiction of the Tribunal." Acts
committed against Germans before the outbreak of the war were thus considered to be
crimes against humanity regardless of whether they were committed in relation to a
.
. the peace. 85
cnme
agamst
Between 1945 and 1949 the four occupying powers conducted many trials in
Germany of Nazi war criminals. Other European nations, as well as Australia, Canada
and China, conducted trials of suspected Nazi war criminals, in either their regular
courts or in special war crimes tribunals. Trials were also conducted by the courts of
the Federal Republic of Germany, and by a number of Germany's former allies. As
the Soviet Union and many Eastern European countries included collaboration as a
war crime, it is unclear exactly how many Nazi war crime trials were held, and how
many people were tried. 86 Reports from the German Minister of Justice, published in
1965, indicate that 5025 Germans were tried in Germany by French, English and
American courts, 5426 by German courts87 and about 70,000 by courts outside
Germany.
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The Tokyo Trial

While the Nuremberg Tribunal was created by international negotiation .and
agreement, the Tokyo Tribunal set up to prosecute Japanese war criminals was not89 .
It was created by a charter attached to a proclamation by General Douglas
MacArthur, the Supreme Commander of the Allied Powers in the Far East. 90 The
Tokyo Tribunal was in many respects similar to the Nuremberg Tribunal, although
there were differences in the its composition and the way in which the prosecution
was structured. 91 The members of the Tokyo Tribunal included representatives from
all the Allied countries that signed the Japanese surrender, and not just from the four
major Allied powers. Two representatives from countries that sat on the Far Eastern
Commission were also included. 92 The President of the Tokyo Tribunal was
appointed by General MacArthur and not by the Tribunal itself. As for the
prosecution teams, unlike Nuremberg where all the prosecution teams were of equal
standing, the United States representative on the prosecution team was declared the
chief prosecutor. Another difference between the Tokyo Charter and the Nuremberg
Charter was that while the decision of the Nuremberg Tribunal was final, the Tokyo
Charter allowed the Supreme Commander of the Allied Powers for the Far East to
reduce or alter, but not increase, the sentence of those found guilty. 93
The Tokyo Charter called for the just and prompt trial and punishment of the
major war criminals in the Far East, and allowed the Tokyo Tribunal to have
jurisdiction over the offences of crimes against the peace, conventional war crimes
and crimes against humanity. Under the terms of its Charter only individuals whose
charges included crimes against the peace were to be tried by the Tokyo Tribunal.
The individual's official position or the fact that they were acting under the orders of
a superior would not free them from responsibility for their acts. 94
Twenty eight Japanese politicians, diplomats and soldiers were arraigned by the
Tokyo Tribunal on 3-4 May 1946. Two died and a third had his indictment severed
due to his ill health before the Tokyo Tribunal passed judgment on 4 November 1948.
All25 were found guilty and seven were sentenced to death.
89
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Like its Nuremberg counterpart the Tokyo Tribunal attracted controversy. It
was criticised with regard to the selection of the Judges chosen to preside over it, the
selection of the accused, and the rules of evidence under which it operated. The
selection of the justices was criticised as all eleven judges were from nations that had
suffered from Japanese military activity. None of the Judges were appointed from
either a neutral state or Japan itself. Although defence attorneys argued that this
denied the accused a fair and impartial trial, none of the Judges conceded that a trial
by the victors of the vanquished was by definition unfair. 95
A further objection to the selection of the Judges was that three of them had
prior involvement in the issues before the court, 96 one was not a Judge in his native
97
state , and another could not speak either ofthe two official languages of the court. 98
Considering that all five of these Judges supported the majority judgment and most of
the death sentences, the criticisms raised against their impartiality had some merit.
Since the Tokyo Charter stated that it had the power to try and punish those who
committed war crimes in the Far East, the Tokyo Tribunal was also criticised for only
indicting Japanese individuals, even though individuals from other participants in the
Far East conflict also violated the provisions of its Charter. 99 Both the Soviet Union's
declaration of war on Japan in violation of peace agreements between the two
countries, and the nuclear bombing of two Japanese cities by the United States, were
seen by several commentators as being acts which were theoretically prohibited by
the provisions ofthe Tokyo Charter. 100
Furthermore several people felt that Emperor Hirohito should have been named
as an accused because he was a symbol of Japanese aggression in the Far East. 101
However, for political reasons he was not indicted. Had he been indicted it was feared
that there would be grave and perhaps irreversible administrative problems for the
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97
Mei Ju-ao, the Chinese justice, was a politician in China and not a judge. Id.
98
This was Major General I. M. Zaryanov, the Soviet justice. Id.
99
Id., at 94.
100
By the standard of the Kellogg-Briand Pact, the Soviet Union was guilty of committing a crime
against the peace for its declaration of war on Japan, on 8 August 1945. Similarly the United States
could be accused of committing a crime against humanity as it had committed an "inhumane act
against a civilian population." See Id., at 95-102.
101
Sir Justice William Webb, President of the Tribunal, in a separate decision to the majority,
criticised the fact that the Allies had failed to indict the Emperor. Judge Bemard of France, in his
minority decision, criticised the fact that the failure to indict the emperor was detrimental to the other
accused. Id., at 116
96
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occupation of Japan, which would have meant a larger occupation force and a longer
period of occupation. 102
Finally, as the rules of evidence were applied more strictly against the defence,
the Tokyo trial was criticised for depriving the defence from raising evidence
.

.

Important to Its case.
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While criticisms as to the unfairness of its proceedings may be justified, the
Tokyo Tribunal did contribute to the expansion of international humanitarian law. By
recognising that the Pacific war was a war of aggression, the judgment of the Tokyo
Tribunal enforced the notion that crimes against the peace were international crimes.
The judgment reiterated that political and military leaders could be responsible for the
commission of war crimes so long as they knew about them, could have prevented
them and had command responsibility. 104 Since many of the accused were convicted
for having deliberately and recklessly disregarded their legal duty to take adequate
steps to secure the observance and prevent breaches of the laws of war, the judgment
also extended the scope of individual responsibility for war crimes. 105
Other Trials Conducted In The Far East

In addition to the twenty-eight defendants prosecuted at Tokyo another 4,200
Japanese were convicted in around 2,000 other trials conducted by American,
Australian, British, Chinese, Dutch and French military tribunals for committing
crimes of aggression, conventional war crimes and crimes against humanity. Over
106

700 were condemned to death.
While the majority of these verdicts were just, the convictiOn of General
107

Tomoyuki Yamashita was controversial. General Yamashita, the commander ofthe
Japanese armed forces in the Philippines during the last year of the war, was charged
with failing to prevent troops under his command from committing war crimes.
Although it was clear that these atrocities were committed, Yamashita denied having

102

Id., at 112.
In his dissenting judgment Justice Pal, from India, listed evidence rejected by the Tribunal that
he believed would have supported the case for the defence. Such evidence included evidence relating
to the state of affairs in China prior to the time when the Japanese forces; evidence showing that the
Japanese forces restored peace and tranquillity to China; evidence relating to the A-bomb decision; and
evidence regarding reservations made by many states to the signing of the Pact of Paris. Id., at 120.
104
Encyclopaedia of Public International Law vol. 4, supra note 70, at 214.
1os
Id.
106
Levie, supra note 37, at 182.
107
See re Yamashita, 13 Annual Digest and Reports of Public International Law Cases, 255
(1946).
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108
The Prosecutor argued however, that as the
any knowledge of the atrocities.
atrocities were so barbaric and were committed on such a wide scale, Yamashita must
have known about them. The military Judges who presided over the case concurred

with the views of the Prosecutor, and just over a month after the trial began,
Yamashita was found guilty and was sentenced to death.
As the trial began only three weeks after Yamashita surrendered there was
109
concern that Yamashita was denied reasonable opportunity to prepare a defence.
The trial was also criticised on the grounds that the judges admitted evidence that
would have been inadmissible under common law. Such evidence included instances
110
of hearsay, as well as the footage of an American propaganda film.
While many commentators feel that the Yamashita standard of command
responsibility was too harsh, the trial has been praised for providing army
commanders with the incentive to command their men effectively. Those who chose
111
not to ensure that their men followed the law of war did so at their own peril.
Despite the many criticisms levelled against the Nuremberg Tribunal, the Tokyo
Tribunal and the numerous trials conducted after the end of the Second World War,
relating to the unprecedented nature of the proceedings, the possible lack of judicial
impartiality and the ex post facto application of crimes against the peace, these trials
established individual responsibility for war crimes, crimes against the peace and
crimes against humanity. Furthermore, the principle that a state, supreme within its
own sphere, sovereign and equal to other states in international law, can shield its
officials from international sanctions by virtue of state privilege and immunity was
rejected. Finally, obedience to superior orders was held to be no longer acceptable as
an absolute defence in international law and commanders were made responsible for
ensuring that those under their command did not commit violations of international
humanitarian law.
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Christopher Crowe points out that during the trials numerous witnesses and several captured
documents that were introduced did contradict Yamashita's claims of ignorance. Christopher Crowe,
Command Responsibility in the former Yugoslavia: The Chances for Successful Prosecutions, 29 U.
Rich. L. Rev. 191 (1994), at 208.
However Ann-Marie Prevost points out that the soldiers who committed the offences were not
under Yamashita's command but were in fact under the command of General Toyoda, Ann-Marie
Provost, Race and war Crimes: The 1945 War Crimes Trial of General Tomoyuki Yamashita, 14 Hum.
Rts Q. 303 (1992).
109
See comments made by Justice Rutledge quoted in T. M. Haney, A Trial of Generals: Homma,
Yamashita, MacArthur, 15 Case W. Res. J. lnt'l L. 173 (1983), at 175.
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Cap. R. W. Branstetter, The Yamashita Precedent: War Crimes and Command Responsibility,
98 Mil. L. Rev. 159 (1982), at 160.
111
Id., at 161.
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The United Nations

Since it came into existence the United Nations has made significant advances
in the field of international humanitarian law. The use of force was banned in Article
2(4) of the UN Charter and in 1946 the General Assembly adopted Resolution 95(I)
affirming the principles of international law recognised by the Charter of the
112
In a later resolution the General Assembly called on the
Nuremberg Tribunal.
International Law Commission to draw up a statement of the principles of
international law recognised by the Nuremberg Charter and the judgment of the
113
Nuremberg Tribunal. The report containing the text of the principles was adopted
114

by the General Assembly in December 1950.
Principle I affirmed that all persons who committed a crime under international
law were individually responsible and were subject to punishment. Principle II
affirmed the proposition that even though national law did not condemn an act which
constituted a crime under international law persons who committed such acts were
115
still liable under international law. Principle Ill confirmed that Heads of State or
responsible government officials could not plead their status as relieving them from
international responsibility. Principle IV denied the defence of superior orders
116
Principle V stated that
provided a moral choice was available to the accused.
117
persons accused of war crimes had the right to a fair trial. Principle VI confirmed
the criminality of the acts defined in Article 6 of the Nuremberg Charter, namely
crimes against the peace, war crimes and crimes against humanity. Complicity in
such acts was reaffirmed as a crime under international law by Principle VII.
The Nuremberg principles have had a marked influence on the development of
modem international law. Besides being incorporated into the domestic legal systems
of several members of the international community these principles have influenced
the drafting of the UN Charter and have been incorporated into many codes and
112

Green supra note I 0, at 40
U.N.G.A. Res 177(11).
114
U.N.G.A. Res 488(V). The principles were adopted by 42 votes to none, with 6 abstentions. See
E, J. Osma'nczyk. The Encyclopaedia ofthe United Nations and International Resolutions, New York:
Taylor and Francis (1990), at 646.
115
This principle is credited for establishing the 'supremacy' of international law over national
law. M. Bland. An Analysis of the United Nations International Tribunal to Adjudicate War Crimes
Committed in the Former Yugoslavia: Parallels, Problems, Prospects, 2 Global Legal Studies Journal
233 (1994), at 243.
116
This wording differed from Article 8 of the London Charter, which stated that compliance with
an order did not absolve persons from responsibility, "but may be considered in mitigation of
punishment if the tribunal determines that justice so requires." See Green, supra note 10, at 40.
117
By stating this the International Law Commission confirmed the view that individuals charged
with war crimes should not be dealt with summarily. Bland, supra note 115, at 244.
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conventions drafted by the UN and its subsidiary bodies. Such conventions have
included the 1948 Genocide Convention, the 1949 Geneva Conventions and their
118
1977 Additional Protocols I and II, and the 1984 Convention Against Torture.
The 1948 Genocide Convention

Although history is full of instances in which minority groups were deliberately
and systematically destroyed, the term 'genocide' was not introduced until 1944.
Raphael Lemkin, a Polish lawyer who escaped the German occupation of his
homeland, coined the term in response to Winston Churchill's description of Nazi
119
Distinct from other wartime
atrocities in Poland as "crimes without a name."
atrocities, genocide signified the coordinated plan of different actions aimed at
destroying essential foundations of life of national groups with the aim of annihilating
120

the groups themselves.
In response to the atrocities committed during the Second World War, and
recognising that the only restraints on states committing genocide could come from
the international community, the General Assembly unanimously adopted Resolution
121
which established genocide as a crime under
96(I) on 11 December 1946
international law, and invited member states to enact legislation for the prevention

and punishment of this crime.
Two years later the General Assembly approved the draft of the Convention on
122
the Prevention and Punishment of the Crime of Genocide. This convention, which
came into force on the 12 January 1951, declared genocide an international crime,
defined the meaning of genocide, designated what constituted punishable acts and
established what persons were liable for committing the crime of genocide.
The convention confirmed that genocide, whether committed in times of war or
in times of peace, is a crime under international law, and is a crime which all
signatories promised to prevent and punish.
genocide is defined as a variety of acts:

118

123

In Article II of the convention

Id.
J. Webb, Genocide Treaty - Ethnic Cleansing, Substantive and Procedural Hurdles in the
Application of the Geneva Conventions to Alleged Crimes in the Former Yugoslavia, 23 Ga. J. Int'l. &
Comp. L. 377 (1993), at 387.
120
J. E. Zeiler, Genocide Convention- International starvation- Ethiopian Famine in the Eritrean
Independence. The Applicability of the Genocide Convention to Government Imposed Famine
for
War
19 Ga. J. Int'l & Comp. L. 589 (1989), at 597.
Eritrea.
in
121
U.N.G.A. Res. 96(1) U.N. Doe. A/231 (I I December 1946).
122
Convention on the Prevention and Punishment of the Crime of Genocide, 9 December 1948, 78
U.N.T.S. 277 [hereinafter "Genocide Convention"].
Id., art. I.
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.... committed with the intent to destroy, in whole or in part, a national, ethnical,
racial or religious group, as such:
a)

killing members of the group,

b)

causing serious bodily or mental harm to members of the group;

c)

deliberately inflicting on the group conditions of life calculated to bring
about its physical destruction in whole or in part;

d)

imposing measures intended to prevent births within the group;

e)

forcibly transferring children of the group to another group.

Such acts as conspiracy, incitement, attempt and complicity to commit genocide
are also punishable under the convention. 124 Article IV decrees that all individuals
who commit genocide are liable, whether they are constitutionally responsible rulers,
public officials or private individuals. The remaining articles of the convention place
obligations on signatory states to legislate against genocide under their domestic
law 125, to prosecute offenders and to assist with the extradition of alleged offenders to
the state where the offence took place. 126 The convention also allows signatory states
to take disputes relating to the interpretation of the convention and the responsibility
of states under the convention, to the International Court of Justice (ICJ). 127
Unfortunately, because of the vagueness in the way genocide is defined in the
convention and the inherent weaknesses in the convention's enforcement
mechanisms, the Genocide Convention has not been as effective as its drafters would
have hoped.
To come within the definition of genocide the victims must be an identifiable
national, ethnical, racial or religious group; there must be intent to destroy the group
in whole or in part; and the perpetrator must commit an identifiable act in conjunction
with the intent to destroy the identified group. These requirements highlight several
weaknesses contained in the convention. Firstly only national, ethnical, social and
religious groups are covered by the convention. Soviet bloc countries opposed having
political groups included in the definition of genocide, hence these groups were
omitted. 128 Consequently, the mass killings of communists in Indonesia during the
1960s and the slaughter of thousands of political opponents of the Khmer Rouge in
Cambodia have gone unpunished. 129
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Id., art. Ill.
Id., art. V.
126
Id., art. VII.
127
Id., art. IX.
128
L. Kuper, Genocide, New Haven: Yale University Press (1981), at 25.
129
For an analysis of these killings and how the law prohibiting genocide applies to them see
Kuper, Id.
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Another weakness concerns the degree of intent that perpetrators of genocide
are required to have. Genocidal acts are outlawed if the perpetrator's direct intent is to
commit prohibited acts against individuals because those individuals are members of
the specified group, and for no other reason. 130 Since destruction of a group without
intent to destroy the group is not genocide, the mass killing of the Ache Indians in
Paraguay was deemed not to be genocide as they were killed as an unfortunate result
of Paraguay's deforestation policy. 131
Confusion has also arisen over the meaning of the phrase 'in whole or in part'.
It is unclear exactly how many members of a group have to be killed before their
destruction comes within the scope of the convention.

132

Furthermore, when a group

is partially destroyed it is unclear whether the perpetrator must have intended to
destroy the whole group or whether it is enough that the perpetrator intended to
destroy a part of the group.

133

Although genocide is viewed by many to be a crime with universal jurisdiction,
the convention only grants jurisdiction to the state where the acts took place or to a
tribunal whose jurisdiction is accepted by all parties to the acts of genocide.

134

Since

no such international court exists at the moment, the lack of universal jurisdiction is a

While the majority of Cambodia's political groups were legally prohibited, sociologically
dissolved and when necessary physically liquidated, the Khmer Rouge also eliminated the Buddhist
monkhood and Cambodia's ethnic minorities, for instance the 'Cham'. Despite the elimination of these
groups the General Assembly never condemned the 'genocide' of these groups. David Hawk, The
Cambodian Genocide, in Genocide: A Critical Bibliographic Review, Israel W. Chamey Ed. London:
Mansell Pub. (1988). at 137-140.
However, in 1994 the U.S. enacted the Cambodian Genocide Justice Act which declared that it
is the policy of the U.S. Government to support efforts to bring members of the Khmer Rouge to
justice for crimes committed during their rule in Cambodia. As part of the implementation of the
Statute, the U.S. Department of State commissioned two international law scholars to prepare a study
on legal issues relating to the Statute's implementation, with particular emphasis on recent
developments in the area of international criminal law.
These scholars found that the Khmer Rouge committed genocidal acts against religious and
ethnic groups including the Cham, Vietnamese and Chinese ethnic groups and the Buddist monkhood,
but concluded the argument that acts against Khmer national groups constituted genocide remained
problematic. Jason S. Abrams and Steven R. Ratnet, The Attempt To Bring The Perpetrators Of The
Cambodian Genocide To Trial, in Contemporary Genocide: Causes, Cases, Consequences, Albert J.
Jongman (Ed.) the Netherlands: PIOOM, Leiden (1996) at 77-78.
130
During the drafting of the convention the Soviet delegate argued that the phrase 'intent to
destroy' should be deleted to avoid pleas of innocence due to absence of intent. The phrase was
retained as intent was perceived as an essential element in the defmition of genocide. L. J. Le Blanc,
The Intent to Destroy Groups in the Genocide Convention: The Proposed US Understanding , 78 Am.
J. Int'l L. 369 (1984), at 371.
131
Kuper, supra note 128, at 33. See generally Richard Arens (Ed.), Genocide in Paraguay,
Philadelphia: Temple University Press (1976).
132
For a discussion on the scope of the phrase "intent to destroy, in whole or in part", see L. J. Le
Blanc, supra note 130.
133
See comments made by Dean Rusk, former US Deputy Under Secretary of State, reprinted in
Le Blanc, Id, at 373.
134
Genocide Convention, supra note 122, art. VI.
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serious flaw. Given that most acts of genocide are state sponsored it is unlikely that
states will punish themselves for acts of genocide they have committed. 135
Extradition of alleged perpetrators is also not mandatory. If there is no
extradition treaty between the state that holds the alleged perpetrator and the state in
which the acts of genocide took place, the 'holding' state may refuse any request for
extradition. 136 Because no enforcement mechanisms are contained in the Genocide
Convention, the only way states can compel other states to cease committing
genocide is to take that state to the ICJ. 137 As such a referral is viewed by many states
as being an imposition on their right of state sovereignty many states have refused to
. the conventiOn.
. 138
sign
Despite these flaws, especially the lack of enforcement mechanisms, the
Genocide Convention has contributed to the prohibition of genocide being recognised
as a custom under intemationallaw. 139 As the majority of states now recognise a legal
obligation not to engage in the practice, many minority groups have been protected
. 140
firom anm"h"l
1 atwn.
Grave Breaches of the Geneva Conventions

From the level and degree of atrocities that were committed in the Second
World War it was clear that the laws of war needed to be revised. Between April and
August 1949 a diplomatic conference was held in Geneva, 141 during which the 1929
Geneva Conventions on the treatment of the wounded and sick in the armed forces in
the field, and the treatment of prisoners of war, were redrafted. 142 Two separate
conventions, one dealing with the wounded, sick and shipwrecked members of the
armed forces of the sea, and the other dealing with civilian persons in time of war,
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L. L. Braun, Beyond the 1948 Convention - Emerging Principles of Genocide in Customary
International Law, 17 MD. J. oflnt'l Law & Trade 193 (1993), at 207.
136
Under Article VI contracting parties pledge to grant extradition in accordance with their laws
and treaties in force. Genocide Convention, supra note 122.
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L. L. Braun, supra note 135, at 207.
138
Zeiler, supra note 120, at 599.
139
A rule from a treaty may become part of international law independent of the original treaty
source, based on state practice. Richard Edwards, Contributions of the Genocide Convention to the
Development ofInternational Law, 8 Ohio N. U. L. Rev. 305 (1981).
140
Zeiler, supra note 120, at 602.
141
Representatives from sixty four states attended the conference. As at 31 August 1992 173 states
had signed the four Geneva Conventions. Fox and Meyer, supra note 2, at 234.
142
Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed
Forces in the Field, 12 August 1949, 6 U.S.T. 3114, 75 U.N.T.S. 31 [hereinafter "Geneva Convention
I"]; Geneva Convention Relative to the Treatment of Prisoners of War, 12 August 1949, 6 U.S.T.
3316, 75 U.N.T.S. 135 [hereinafter "Geneva Convention III"].
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were also adopted. 143 The latter convention marked the realisation that civilians were
not immune from the horrors of war, especially in areas occupied by enemy forces.
Each of the signatories to these conventions agreed to apply the conventions
during any armed conflict, whether war was declared or not, and even if one party to
the conflict did not recognise the existence of a state of wirr. 144 The conventions also
apply if a state's territory is partially or totally occupied, even if the occupation has
met with no resistance. 145 In addition, the signatories agreed to be bound by the
conventions even if the belligerent they were fighting was not a party to the
conventions. 146
Along with defining rules relating to the treatment of each of the four types of
persons protected under the conventions, each convention lists a series of violations
of basic human rights norms known as 'grave breaches', which can be punished by
any state on the basis of universal jurisdiction. Because those acts that make up grave
breaches are considered by the international community to be heinous war crimes,
parties to the Geneva Conventions agreed to enact legislation necessary to prosecute
persons committing or ordering to be committed any grave breach of the
Conventions, to ·search for alleged perpetrators and to bring such persons, regardless
of their nationality to justice, either before their own courts or by handing them to
.
. to 1ace
.c:
• 1147
other s1gnatones
tna
.
In all four Geneva Conventions acts which constitute grave breaches include
wilful killings, torture or inhumane treatment, including biological experiments,
wilfully causing great suffering or serious injury to body or health, and extensive
destruction and appropriation of property, not justified by military necessity and
carried out unlawfully and wantonly. 148 In the case of the convention dealing with
prisoners of war, it is also a grave breach to compel a prisoner of war to serve in the
forces of the hostile power, or to deprive the prisoner of the right to a fair and regular
trial. 149 In the case of the convention dealing with the rights of civilians in the hands
of a hostile power, it is also a grave breach to unlawfully deport or transfer or
unlawfully confine enemy civilians, to compel enemy civilians to serve in the forces
143

Convention for the Amelioration of the Condition of Wounded, Sick and Shipwrecked
Members of Armed Forces at Sea, 12 August 1949, 6 U.S.T. 3217, 75 U.N.T.S. 85 [hereinafter
"Geneva Convention II'']; Geneva Convention Relative to the Protection of Civilian Persons in Time
of War, 12 August 1949, 6 U.S.T. 3516, 75 U.N.T.S. 287 [hereinafter "Geneva Convention IV"].
144
Article 2, common to all four Geneva Conventions.
145
Id.
146
This clause rejects the all participation clause found in the Hague Conventions, Green supra
note 10, at 41.
147
Geneva Convention I, art. 49; Geneva Convention II, art. 50; Geneva Convention III, art. 129;
Geneva Convention IV, art. 148.
148
Geneva Convention I, art. 50; Geneva Convention II, art. 51; Geneva Convention Ill, art. 130;
Geneva Convention IV, art. 147.
149
Geneva Convention Ill, art. 130.
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of the hostile power, to deprive them the right of a fair and regular trial, and to use
. "1"tans as hostages. 150
ciVI
Although the four Geneva Conventions are primarily concerned with preventing
violations in international conflicts, protection is also provided to those affected by
non-international conflicts by Article 3, common to all four Geneva Conventions.
Under this article parties involved in a non-international conflict agree to be bound, as
a minimum, to the following conditions:
(1) Persons taking no active part in the hostilities, including members of armed
forces who have laid down their arms and those placed hors de combat by
sickness, wounds, detention, or any other cause, shall in all circumstances be
treated humanely, without any adverse distinction founded on race, colour,
religion or faith, sex, birth or wealth, or any other similar criteria.
To this end, the following acts are and shall remain prohibited at any time
and in any place whatsoever with respect to the above-mentioned persons:
(a)

violence to life and person, in particular murder of all kinds, mutilation,
cruel treatment and torture;

(b)

taking of hostages;

(c)

outrages upon personal dignity, in particular, humiliating and degrading
treatment;

(d) the passing of sentences and the carrying out of executions without
previous judgment pronounced by regularly constituted court, affording
all the judicial guarantees which are recognised as indispensable by
civilised peoples.
(2) The wounded, sick and shipwrecked shall be collected and cared for.

Common Article 3 adds that the application of these provisions shall not affect
the legal status of the parties. Therefore just because this article of the Geneva
Conventions is applied does not mean the nature of the conflict changes from noninternational to international. Similarly, the state is not required to treat captured
members ofthe rebellious force as prisoners ofwar, and may, if it chooses place them
on tn"al fior treason. 151
While this article provides important minimum guarantees in non-international
armed conflicts, it is far from the legal regime set out in the grave breaches provisions
of the four Geneva Conventions. Although it ensures that those participating in such
conflicts apply rules of humanity which are recognised as essential by civilised
150
151

Geneva Convention IV, art. 147.
Green, supra note I 0, at 42.
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nations, and sets certain mandatory guarantees, Common Article 3 does not provide
adequate protection to combatants and does not require mandatory supervision by a
neutral protecting power or non-governmental organisation.

152

Impartial humanitarian

bodies, such as the ICRC, may offer their services but those participating in noninternational armed conflicts are under no obligation to accept such offers.

153

Owing

to the differences in the protection offered by the Geneva Conventions to
international and non-international armed conflicts, it is important that conflicts are
viewed objectively and accurately, so that the applicable law governing the conflict
. d. 154
can be ascertame

The 1977 Additional Protocols
The armed conflicts in Korea, Vietnam and elsewhere demonstrated that the
four Geneva Convention needed to be adapted to the conditions of contemporary
hostilities.

155

Technological advancements in weaponry meant that warfare was no

longer limited to military targets, consequently the civilian population was now even
more at risk. Increasing use of guerrilla activity also raised the question of whether
guerrilla fighters should be afforded prisoner of war status. Furthermore, Common
Article 3 had proved inadequate in the protection of the civilian population in non. al armed confl"1cts. 156
.
mternatwn
In 1974 the Swiss government invited state representatives to attend a
conference in Geneva to consider draft proposals prepared by the ICRC. In order to
ensure broad participation, the Swiss government also invited certain national
liberation movements to participate fully in all discussions, although only states were
157
The Geneva Diplomatic Conference on the Reaffirmation and
entitled to vote.
Development of the International Humanitarian Law Applicable in Armed Conflict
ended in 1977 after two protocols additional to the 1949 Geneva Conventions were
adopted.

158

Protocol I updated and developed rules protecting victims and participants
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Kwakwa, supra note 20, at 30.
W. Reismann and J. Silk, Which Law Applies to the Afghan Conflict, 82 Am. J. Int'l L. 459
(1988), at 463.
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Adam Roberts and Richard Guelff, Documents on the Laws of War, Oxford: Oxford University
Press, (1982), at 387.
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Laura Lopez, Uncivil Wars: The Challenge Of Applying International Humanitarian Law To
Internal Armed Conflict, 69 N. Y. Uni. L. Rev. 916 (1994), at 921.
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The two Protocols were formally adopted on 8 June 1977 and were opened for signature on 12
December 1977. As of 31 August 1992 115 states had signed Protocol I, while 105 had signed
Protocol II. Fox and Meyer, supra note 2, at 234.
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159

while Protocol II extended this protection to
160
individuals involved in non-international conflicts.
161
Protocol I extended the protection given to civilians and non-military objects

in international armed conflicts,

and outlawed action likely to have long-term deleterious effects on civilians, such as
162 The rights and
the prohibition of enforced starvation of the civilian population.
privileges of medical personnel were extended and medical aircraft were provided
163 The Protocol
with protection at all times, even when flying over hostile territory.
defined when individuals were to be considered mercenaries and whether such
164
persons are entitled to prisoner of war status. The grave breaches provisions of the
165
and protection was extended to
1949 Geneva Conventions were also widened,
166
Finally, to ensure that military
individuals performing civil defence tasks.
commanders understood the consequences of their actions in' times of armed conflict,
the Protocol required that legal advice be available to them on the application of the
167
1949 Geneva Conventions and Protocol 1.
By expanding the scope of conflicts covered by international humanitarian law
to include "armed conflicts in which people are fighting against colonial domination
and alien occupation and against racist regimes in the exercise of their right of selfdetermination,"168 Protocol I made controversial innovations to the laws governing
169
international armed conflict. This expansion was criticised for giving protection to
terrorist organisations and legitimising their activities in the name of humanitarian
law. 170 Nonetheless, considering that the main form of terrorist activity (acts and

!59

Protocol Additional to the Geneva Conventions of 12 August 1949 and Relating to the
Protection of Victims of International Armed Conflicts, 12 December 1977, reprinted in 16 I.L.M.
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Protocol I, supra note 159, art. 54(2)
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Id., arts. 24 to 27.
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Id., art 47. Nevertheless, captured mercenaries are still entitled to the fundamental guarantees,
afsplicable to all persons, which are set out in Article 75.
5
Id., art 75.
I
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Id., arts 61 to 67. For a description of the scope of these provisions see Civil Defence in
International Law by A. Roberts, in Armed Conflict and the New Law: Aspects of the 1977 Geneva
Protocols and the 1981 Weapons Convention. M. A. Meyer Ed, London: The British Institute of
International and Comparative Law (1989), at 175.
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Protocol I, supra note 159, art. 82.
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Id.,art1(4)
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Roberts and Guelff, supra note 155, at 388.
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A. P. Rubin, Terrorism, "Grave Breaches and the 1977 Geneva Protocols", 74 Am. Soc. Int'l.
L. Proc. 192 (1980), at 192; see generally H. P. Gasser, The US Decision not to Ratify Protocol I to the
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threats of violence whose primary purpose IS to spread terror among civilian
populations) was outlawed by Article 51 (2) of Protocol I, such fears were
. "fi d 171
UnJUStl 1e .
Protocol II enlarged the fundamental guarantees provided by Common Article 3
to those affected by non-international conflicts by including the prohibition of
172
The Protocol
collective punishments, acts of terrorism, slavery, pillage and rape.
173
prohibited the starvation and
reiterated that people are to be treated humanely,
174
forced movement of the civilian population, and provided safeguards for "persons
175
whose liberty had been restricted." Finally the Protocol expanded the protection
176
and provided for the
and care offered to the wounded, sick and shipwrecked,
177

178
protection of medical and religious personnel, and for the first time children.
Despite extending the protection offered by Common Article 3 to those
participating in non-international conflicts, only dissident armed forces that satisfied
the requirements set out in Article 1(1) regarding territory and command, fall within
the scope of the Protocol. The dissident armed force must be able to exercise such

control over a part of the national territory as to enable them to carry out sustained
and concerted military operations. In addition, the force or group must be under
responsible command that can maintain discipline and ensure compliance with the
Protocol. Thus substantial restrictions are placed on the type of groups protected by
the Protocol. Forces operating from bases outside the national territory are excluded,
179
Like Protocol I, terrorist
as are forces which are constantly on the move.
organisations will not be protected by Protocol II if, as will usually be the case, they
180
Similarly internal
do not satisfy the territorial requirements of the Protocol.
disturbances and tensions, such as riots, isolated and other sporadic acts of violence,
are also excluded from the protection offered by Protocol II.
Although Protocol II extended the protection offered to civilians under
international humanitarian law because many governments denied the application of
182
181
it is unclear exactly what effect Protocol II will have.
Common Article 3,
171

For arguments as to why Protocol I will not offer protection to terrorists see G. J. Simpson.
Ratifying Protocols I and 11 to the Geneva Convention. 66 Law Institute Journal 402 (1992) at 402.
172
Protocol 11, supra note 160, art. 4(2).
173
Id., art. 4(1).
174
Id., arts. 14 and 17.
175
Id., art. 5.
176
Id., art. 7.
177
Id., art. 9.
178
Id., art. 4(3).
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Simpson, supra note 171, at 165.
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See reservations made by Argentina and Portugal when they signed the Additional Protocol.
Roberts and Guelff, supra note 155, at 331-337.
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Despite this uncertainty it is still better to have the Protocol than not have it. As
Telford Taylor said after examining the disappointing effects of humanitarian law in
the Vietnam war, "if we did not have humanitarian law, hospitals would be bombed
all of the time, instead of only some of the time."

183

The 1984 Torture Convention

On 10 December 1984 the General Assembly adopted the Convention Against
184
Torture and Other Cruel, Inhuman and Degrading Treatments and Punishments.
Although torture had been outlawed in war by the 'grave breaches' provisions of the
1949 Geneva Conventions, and the 1977 Additional Protocols, this convention
outlawed torture in times of peace as well. Article 1 of the Convention defines torture
as:
.... any act by which severe pain or suffering, whether physical or mental, is
intentionally inflicted on a person for such purposes as obtaining from him or a
third person information or a confession, punishing him for an act he or a third
person has committed or is suspected of having committed, or intimidating or
coercing him or a third person, or for any reason based on discrimination of any
kind, when such pain or suffering is inflicted by or at the instigation of or with
the consent or acquiescence of a public official or other person acting in an
official capacity. It does not include pain or suffering arising only from, inherent
in or incidental to lawful sanctions.

185

To come within the definition of torture the act that causes the pam and
186
suffering must be intentional; mere negligence will not suffice. However the act
need not cause pain or suffering immediately. Isolated acts, and acts of omission, such
187
as intentional deprivation of food or water, may also be considered torture.
Although the convention lists a number of purposes for which severe pain or suffering
is intentionally inflicted, this list is not exhaustive. Other purposes of a similar type
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Id.
Quoted in David P. Forsythe, The International Committee of the Red Cross, in Fox and Meyer,
supra note 2, at 92.
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Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
U.N.G.A. Res. 39, U.N. GOAR, 39th Sess., Supp. No 51, at 197, U.N. Doe. A/39/708 (1984)
[hereinafter "The Torture Convention"].
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Id., art 1(1 ).
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0. Gross, The Grave Breaches System and the Armed Conflict in the Former Yugoslavia, 16
Mich. J. Int'l L. 783 (1995), at 804.
Id.
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may also be prohibited. 188 Finally, as the purpose of the Torture Convention is to
prohibit torture committed by or under the responsibility of public officials for
purposes connected with their public functions, the convention only covers acts of
torture committed or instigated by public officials. Acts of torture committed by
.
. dIVI
.. dua1s are not covered .189
pnvate
m
Article 2 requires signatories to enact legislation prohibiting the use of torture at
all times. Exceptional circumstances such as during a state of war or when war is
threatening will not legitimise acts of torture. 190 Likewise orders from either a
superior or a public authority will not legitimise acts oftorture. 191
The Application of International Humanitarian Law Since 1945
"Failures"

Korea and Vietnam

Despite the advances made by the international community in the area of
humanitarian law, immerous violations of international humanitarian law have
occurred during several armed conflicts that have been fought since 1945, and the
perpetrators of these atrocities have generally gone unpunished.
During the Korean War, North Korea and China were accused of violating the
Geneva Conventions by torturing and executing prisoners of war. 192 After the
hostilities had ended, the General Assembly adopted Resolution 804(VII), 193 which
condemned the violations of humanitarian law which were committed during the war.
However, no war crimes trials were held as all prisoners had already been
194
exchanged.
Right from the outset of the Vietnam War it became clear that the laws and
customs of war were not likely to be followed by the communist forces. Prisoners of

188

However, only those purposes connected with the interests or the policies of the state and its
organs will be recognised. Id.
189
The assumption being that acts which the state does not condone or to which the state does not
acquiesce would be prosecuted in due course by the domestic courts of that state. Id.
190
The Torture Convention, supra note 184, art. 2(2).
191
Id., art 2(3).
192
In 1953 it was announced that 11,622 members of the United Nations forces had been tortured
and murdered by North Korean and Chinese Communist forces. 6,113 of whom were American.
Levie, supra note 3 7, at 201.
193
Id.
194
Id., at 200.
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war were mistreated and civilians were often summarily executed. 195 Forces fighting
the communists were also guilty of committing war crimes. The most infamous
incident being the destruction of the South Vietnamese hamlet of My Lai by a
company of United States soldiers under the command of Captain Emest Medina.
Under the direct supervision of several officers, American troops killed over 200
unarmed South Vietnamese civilians. The civilians were either shot in small groups
or fired upon as they fled. The soldiers also destroyed most of the buildings in the
hamlet, and killed the majority of the domestic animals they found. In addition,
several soldiers committed acts of rape and sexual molestation. 196
While the massacre was initially covered up by the army, accounts of the
massacre soon reached President Nixon and several members of Congress. A military
inquiry followed, 197 and as a result of its findings four officers and nine enlisted men
were charged for their involvement in the massacre, while fourteen other officers
were charged for their involvement in the cover up. 198 Only First Lieutenant William
Calley was convicted. 199 The rest of the accused either had the charges against them
dismissed or were found not guilty? 00
Calley was found guilty of killing twenty two non-combatants, and assault with
attempt to murder a two year old child. He was dismissed from the army and
sentenced to life in prison. Although his sentence was reduced firstly to twenty years
and then to ten, it was overturned by a Federal Judge in 1975. This meant that in
punishment for the crimes he committed, Calley only spent six months in prison and
three years under house arrest. 201
Captain Medina, although outside the village when the massacre took place,
was charged as a principal to murder on the grounds that after he became aware of the
killings he declined to exercise his command responsibility by not taking necessary
and reasonable steps to stop the atrocities?02 The case against Medina rested almost
195

Blatant violations of numerous provisions of the laws of war, including murder, torture and
intimidation, were the modus operandi for the Viet Cong and the North Vietnamese Army. It is
-estimated-that North- Vietnam sponsored-the-killing-of overone and-a quarter million ofits-ownpeople between 1945 and 1987. Major J. F. Addicott and Major W. A. Hudson Jr, The Twenty-Fifth
Anniversary ofMy Lai: A Time To Inoculate The Lessons. 139 Mil. L. Rev. 153 (1993), at 155.
196
Id., at 157 to 158.
197
The Peers Commission was appointed by United States Secretary of the Army and the Chief of
Staff to investigate the original Army investigation into what happened at My Lai on 16 March 1968.
This investigation became known as the Peers Report. Id., at 156.
198
Cap. Norman G. Cooper, My Lai and Military Justice: To What Effect, 59 Mil. L. Rev. 93
(1975), at 97.
199
United States v. Calley, 19 U.S.C.M.A. 96, 41 C.M.R. 96 (1969).
200
Addicott and Hudson Jr, supra note 195, at 160.
201
The decision of the Federal Court Judge was overturned on appeal, but Calley was not returned
to prison as he was paroled by the Secretary of the Army in 1975. Id., at 161.
202
See Judge Howard's summary of the prosecution's evidence, reprinted in Col. W. G. Eckhardt,
Command Criminal responsibility: A Plea for a Workable Standard, 97 Mil. L. Rev. I (1982) at 33.
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entirely on whether he had knowledge that the crimes were being committed. In their
judgment the military judges held that commanders were responsible if they had
actual knowledge that troops under their command were either committing, or about
to commit, war crimes and they wrongfully failed to prevent such crimes. Because
actual knowledge was required, presence without knowledge was not enough. That is,
the commander-subordinate relationship by itself was not enough to give rise to an
inference ofknowledge. 203 Medina was acquitted as he did not have actual knowledge
. . were bemg
. comm1tte
. d .204
t hat t he atrocities
This ruling lessened the responsibility placed on commanders by the Yamashita
test. In that case Yamashita was convicted on the basis that as the crimes committed
by his troops were so flagrant, he must have known they were being committed. 205
While the standard of command responsibility applied in the Yamashita Case was
criticised as being to high, the standard applied to Medina was criticised as being to
lenient. The actual knowledge test has been described as an "invitation to the
commander to see and hear no evil. "

206

Vietnam was labelled a dirty war as war crimes were committed by both sides.
Although, there were two major differences between the two sides. On the communist
side it was a dirty war as a matter of official policy, while on the South
Vietnamese/United States side it was a dirty war as a matter of individual action and
despite official policy to the contrary. Secondly, while it is unknown whether
members of the communist forces were tried for committing violations of the laws
and customs of war, the United States military command did investigate reports of
atrocities. Excluding the My Lai massacre, 241 cases of war crimes committed by
United States personnel were investigated. Although, most were deemed to be
unsubstantiated and only 36 cases were tried, of these, 20 cases involving 31
.
. .
207
servicemen
resu1te d.m convictions.
~

The 1971 Indian Invasion of East Pakistan and the 1990 GulfWar
Between 25 March and 16 December 1971 the Pakistani Army and local
collaborators committed what has been described as "the ugliest genocide in history"
in an attempt to stop the Bengali population of East Pakistan succeeding from

203

Id., at 15.
Colonel Eckhardt provides a useful summary of why Captain Medina did not have actual
knowledge, Id., at 34.
205
See comments by Cap. Branstetter, supra note 110, at 161.
206
Eckhardt, supra note 202, at 20.
207
Levie, supra note 37, at 208.
204
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Pakistan.
million?

208

Estimates of the numbers of people killed range from 1.5 million to 3

09

In December 1971 Indian forces supporting the rebellious Bengali
population attacked the Pakistani forces capturing approximately 92,000 Pakistani
soldiers. The Indian authorities agreed to release all the prisoners they captured
expect 195, whom they intended to charge with genocide and crimes against
210
humanity. Pakistan then commenced proceedings in the ICJ, arguing that as both
countries were parties to the Genocide Convention, under Article 6 Pakistan had
exclusive jurisdiction over the accused. Before the ICJ could rule on the dispute, the
case was dropped as all the accused soldiers were handed back to Pakistan following
its recognition of Bangladesh.
Since Pakistan did not exercise its alleged exclusive jurisdiction to try the
soldiers for genocide following the soldiers repatriation, it was clear that Pakistan
only took the case to the ICJ in order to secure the return of the soldiers, and not out
of a humanitarian desire to try those accused of genocide? 11 This case highlighted the
difficulty that the world community has in prosecuting individuals accused of
committing violations of humanitarian law if the state in which those individuals
reside decides not to prosecute them. This problem arose again following the defeat
oflraq in t~e Gulf War of 1990-91.
During their invasion and subsequent occupation of Kuwait in 1990, the Iraqi
forces committed numerous violations of the laws and customs of war. 212 The
Security Council condemned these violations, and warned Iraq of the consequences if
violations continued. 213 In Resolution 674 (1990) the Security Council invited UN
member states to gather information about violations of the Geneva Conventions
. d.m K uwa1t.
. 214
comm1tte
After Kuwait was liberated, hundreds of pages of information relating to the
atrocities committed by Iraqi forces were gathered by investigation teams from the
coalition forces. Considering thousands of Iraqi soldiers were in the custody of
coalition forces, it was hoped that those who committed war crimes would be tried for
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Ziauddin Ahmed, The Case Of Bangladesh: Bringing To Trial The Perpetrators Of The 1971
Genocide, in Jongman supra note 129, at 99.
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210
Levie, supra note 37, at 209.
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Id.
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According to John McNeill the violations committed by Iraqi forces included murder, torture,
rape, forcible deportation, taking of hostages, use of human shields, unnecessary destruction of
property, pillage, and compulsion of the Kuwaiti civilian population to join the Iraqi army. J. H.
McNeill, Iraqi War Crimes, 34 V a. J. Int'l L. 283 (1994), at 284.
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their acts.

215

No such trials took place. Instead all captured Iraqis were repatriated in
return for the small number of coalition prisoners held by the Iraqis. Because the
United Nations had it within its power to set up a war crimes tribunal, and had many
of the Iraqi military leaders responsible for the commission of war crimes within its
custody, its failure to set up such a tribunal was considered a major setback to
.
. 1 accountab"l"
mternatwna
1 1ty.216

"Successes"
Despite the failure of the international community to prosecute individuals who
committed war crimes during these conflicts, the principles laid down at Nuremberg
and subsequently codified by the international community have not been lost.

The trial ofAdolfEichmann
In 1960 Adolf Eichmann, the head of the office responsible for the supervision
ofthe extermination of the Jews, was abducted by Israeli agents and flown to Israel to
face trial for war crimes. In April 1961 his trial began in Tel Aviv. Eichmann was
subsequently found guilty and sentenced to death.
Eichmann was charged with war crimes, crimes against humanity and genocide,
under the Nazi and Nazi Collaborators Law which had been enacted by the Israeli
parliament in 1950. 217 The war crimes and crimes against humanity provisions
contained in this act are identical to the respective provisions in the Nuremberg
Charter.
During the trial the defence made several challenges relating to Israel's right to
try Eichmann. Since Jewish judges were trying the case the impartiality of the court
was challenged. However, as with similar arguments raised during the Nuremberg
and Tokyo trials, this objection was rejected. 218
The defence also challenged the jurisdiction of an Israeli court to try Eichmann
on the basis that he was a non-Israeli, charged with offences that occurred outside
215

See D. A. Martin, Reluctance to Prosecute War Crimes: Of Causes and Cures, 34 Va. J. Int'l L.
255 (1994), at 256.
216
A. D'Amato, Peace vs. Accountability in Bosnia, 88 Am. J. Int'l L. 500 (1994), at 501. Given
the fact that the United Nations coalition's war objectives were limited, and there was an obvious
tension between negotiating a cease-fire with Saddam Hussein and demanding his arrest and trial as a
war criminal, this result was not surprising. Nevertheless a "historic opportunity was missed to breathe
new life into the critically important concept of individual criminal responsibility for the laws of war
violations." Meron, supra note 39, at 124.
217
For a description of the 15 counts laid against Eichmann see Attorney-General of the
Government ofIsrael v AdolfEichmann. 36 l.L.R. 5 (Jerusalem Dist. Ct. 1961 ), at 8 to 10.
218
Id., at 17.
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Israel, that did not exist under Israeli law when committed and whose victims were
not Israelis. By reconfirming that war crimes, crimes against humanity and genocide
were universal offences over which all states had jurisdiction, the court also overcame
these objections. 219
The defence finally argued that under the provisions of the Genocide
Convention, unless the accused is being tried by an international tribunal, only the
state in whose territory the genocidal acts were committed could try the accused. In
other words, Israel had no right to try Eichmann for genocide because the genocidal
acts Eichmann was alleged to have committed were not committed in Israel. The
court however declared that because no international court existed and the territorial
state was frequently the sponsor of genocide, the Genocide Convention could not
limit jurisdiction to the state in which the acts took place. If it did the Genocide
Convention would be a nullity?20
Although Israel was criticised for the way in which its agents abducted
Eichmann from South America, 221 the trial was important to the development of
international humanitarian law. It confirmed that war crimes and crimes against
humanity were universal crimes and that those who committed them were
individually responsible for their actions. In addition, the trial concluded that the
territorial competence of states to try persons accused of genocide was not limited by
the wording of the Genocide Convention. Genocide is a universal crime and therefore
all states have the right to prosecute those who commit it.

The International Criminal Tribunal for Rwanda
On 6 April 1994 a plane carrying the Presidents of Rwanda and Burundi was
shot down? 22 This event precipitated a "pre-planned execution of severe human
rights violations, including systematic, widespread and flagrant breaches of
international humanitarian law, large-scale cnmes against humanity and

219

Id., at 15.
The court held that "although Article 6 expressly assigned jurisdiction either to the state on
whose territory the crime was committed or to an international tribunal, it did not exclude universal
jurisdiction. The convention had two aspects: the confirmation of certain principles as established rules
of customary international law; and the determination of conventional obligations between the parties
for the future. Article 6 established a compulsory minimum, which did not affect the existing
jurisdiction of States under customary international law." Id., at 11.
221
P. Bums, An International Criminal Tribunal: The Difficult Union of Principle and Politics, 5
Crim. L. F. 341 (1994), at 341. See generally H. Silving, In re Eichmann, A Dilemma of Law and
Morality, 55 Am. J. Int'l L. 307 (1961).
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Sam Kiley, Tribal violence flares in Rwandan capital, The Times, 8 April 1994, at 12.
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genocide."

223

It is estimated that 500,000 people were killed during the massacre?24

Although numerous massacres had been committed in Rwanda since it gained
independence from Belgium in 1959, the 1994 massacre was the worst. 225 In the
three and a half months between the death of the Rwandan President and the
inauguration of the Tutsi-dominated Rwandan Patriotic Front on 14 July 1994, Hutu
militia massacred unarmed and innocent Tutsi civilians in "a planned and methodical
way with the intention to wipe out the entire Tutsi minority."226
On 1 July 1994 the Security Council adopted Resolution 935 (1994) which
reminded persons involved in the Rwandan conflict that "all persons who commit or
authorise the commission of serious violations of international law are individually
responsible for the violations and should be brought to justice." In addition, the
resolution requested the Secretary-General to establish an impartial Commission of
Experts to examine and analyse "evidence of grave violations of international
humanitarian law committed in the territory of Rwanda, including the evidence of
possible acts of genocide."227
The Commission of Experts submitted an interim report to the SecretaryGeneral on 4 October 1994,228 followed by a final report on 29 November 1994.229 In
its interim report the Commission concluded that the conflict in Rwanda was, for the
purposes of international humanitarian law, an armed conflict, and was of a noninternational character. Common Article 3 of the Geneva Conventions and
Additional Protocol II therefore applied to the conflict. The legal norms prohibiting
crimes against humanity and genocide were applicable as well?30
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Preliminary Report of the Independent Commission of Experts established in accordance with
Security Council Resolution 935 (1994), U.N. Doe. S/1994/1125 (4 October 1994) [hereinafter
Preliminary Report], para. 42.
For a detailed account of the Rwandan genocide see Gerard Prunier, The Rwanda Crisis:
History ofa Genocide, New York: Columbia University Press (1995).
224
Lyal S. Sunga, The Commission of Experts on Rwanda and the Creation of the International
Criminal Tribuna/for Rwanda, 16 Hum. Rts L. J. 121, (1995), at 121.
According to a report submitted by R. Degni-Segui, Special Rapporteur of the United Nations
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Sunga, Id., Previous massacres had occurred in 1963, 1966, 1973, 1990, 1991, 1992 and 1993.
226
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Security Council Resolution 935 (1994), U.N. Doe. S/1994/1405 (9 December 1994).
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Sunga, supra note 224, at 122.
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On the basis of evidence they received, the Commission concluded that
individuals on both sides of the conflict in Rwanda had perpetrated serious breaches
of international humanitarian law, in particular the obligations set out in Common
Article 3 and Additional Protocol II, and had committed crimes against humanity.
Furthermore, the Commission concluded that certain Hutu elements had carried out
acts of genocide against the Tutsi minority in Rwanda.Z 31 On the basis of these
findings the Commission recommended that the individuals responsible for these
crimes should be brought to justice before an independent and impartial tribunal. 232
On the 8 November 1994, having determined that the "genocide and other
systematic, widespread and flagrant violations of international humanitarian law"
committed in Rwanda "constitute a threat to international peace and security," the
Security Council adopted Resolution 955 (1994) whereby it established a Tribunal to
prosecute persons responsible for committing genocide and other serious violations
of international humanitarian law in Rwanda.

233

The Statute of the Rwanda Tribunal

was annexed to the Resolution. The Statute provides the Tribunal with jurisdiction
over persons who violated Common Article 3 of the Geneva Conventions and
Additional Protocol II during the Rwandan conflict, as well as persons who
committed acts of genocide and crimes against humanity in Rwanda and Rwandan
citizens who committed such acts in the territory of neighbouring states, between 1
January 1994 and 31 December 1994.
In its report the Commission of Experts recommended that the jurisdiction of
the International Tribunal for the former Yugoslavia be expanded to include the
crimes committed in Rwanda.Z

34

While the Security Council did not follow this

recommendation, it did not create a completely separate Tribunal either. While the
Rwandan Tribunal has separate Trial Chambers from the Yugoslav Tribunal, it shares
the same Appeals Chamber, the same Prosecutor and the same rules of procedure and
ev1.dence. 235
In April 1995, in accordance with the procedure laid down in the Statute of the
Rwanda Tribunal, the Security Council submitted to the General Assembly a list of
231

Preliminary Report, supra note 223, part VIII (A).
Id., part VIII (B).
233
The resolution was adopted by a vote of 13 in favour to I against (Rwanda), with I abstention
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proposed temporal jurisdiction of I January I994 to 3I December I994 might exclude jurisdiction
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twelve nominations for the bench of the Rwanda Tribunal. Six were duly elected as
Judges in May 1995?36 From then on the work of the Tribunal has steadily increased.
In December 1995 the Tribunal indicted eight former Rwandan officials in
connection with mass killings that occurred in the western provinces of the
country. 237 Several more senior officials were indicted during the first half of 1996,
including Colonel Theoneste Bagosora who is alleged to be the mastermind behind
the genocide?38 Colonel Bagosora is currently detained in the Cameroon and is
expected to be transferred shortly to the seat of the Rwanda Tribunal in Arusha,
. 239
Tanzanta.
Finally on 30 May 1996, two years after allegedly playing leading roles in the
genocide, Georges Rutanganda and Jean Paul Ak:ayesu were arraigned by the
240

Rwanda Tribunal.
Rutanganda, the former vice president of the Interahamwe
(those who fight together) militia that carried out most of the killings, was charged
with distributing guns and other weapons to militia members following the death of
President Habyarimana, and ordering the men under his control to murder several
Tusti civilians. Akayesu, a former mayor was charged with ordering and participating
in the slaughter of at least 2,000 Tutsis who lived in his province. Both pleaded not
guilty to charges of crimes against humanity and genocide.
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DEFENCES TO WAR CRIMES
The trials conducted after the Second World War not only established
certain international offences for which individuals were responsible but also
acknowledged that certain defences, such as duress and mistake, could relieve
individuals f:om responsibility. 1 Defences traditionally available to states which
'legitimise' unlawful behaviour, such as military necessity and reprisal, could also
exempt individuals from responsibility? Even though these defences may prevent
the prosecution of some of the worst perpetrators of atrocities, they should be
included in the field of international humanitarian law. Just as compulsion, selfdefence or mistake may excuse a murder under national law, such defences
should be available in internationallaw. 3
The first section of this chapter discusses certain defences which may be
available to defendants. For the purposes of this section only substantive defences
are discussed: procedural grounds for excluding liability, such as lack of
jurisdiction or non bis in idem/are not discussed. The second section of this
chapter discusses the doctrine of command responsibility. Given that this doctrine
denies military commanders from arguing that they are not liable for the actions
of their subordinates because they had no personal knowledge of the illegal acts,
it is appropriate to re-examine this doctrine in relation to possible defences to
liability.
Defences

Heads ofState

Traditionally acts performed by either the Head of State or a government
official acting in their official capacity were regarded as acts of the state. Only the
state was considered responsible for any wrongdoing, and other states could not
hold either the Head of State or the government official personally responsible. 4

Lyal S. Sunga, Individual Responsibility in International Law for Serious Human Rights
Violations, the Netherlands: Martin us Nijhoff (1992), at 54.
2
Id.
See Albin Eser, Defences in War Crime Trials, 24 Isr. Y. B. on Hum. Rgts. 201 (1995), at
202.
4
Chief Justice Marshall stated in the case of the Schooner Exchange v. Mcfaddon (1812) 1
Cranch 116 that "the head of State is responsible only to the law of his own country and he cannot be
subjected to trial and punishment by a tribunal to whose jurisdiction he was not subject when the
alleged offences were committed." Quoted in L. C. Green, Superior Orders and Command
Responsibility, 27 Can. Y. B. Int'l L. 167 (1989), at 192.
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However, despite protests from Japan and the United States, 5 after the First World
War the Commission on the Responsibility of the Authors of the War and on
Enforcement of Penalties recommended that charges be brought against the Heads
of State from the Central Powers. 6 Article 227 of the Treaty of Versailles called
for the trial of the Kaiser for the supreme offence against international morality
and the sanctity of treaties. Because of the extensive participation of officials
from the various Axis governments in the atrocities committed by their forces
during the Second World War, by the time the Nuremberg Charter was drafted
objections to the trials of either Heads of States or government officials had
ceased. 7 Article 7 of the Nuremberg Charter stated:
The official position of the defendants, whether as Heads of State or
responsible officials in Government departments, shall not be considered as
freeing them from responsibility or mitigating punishment.

During the subsequent Nuremberg trial of the Major Nazi war criminals
the defendants included Karl Doenitz, Hitler's successor as Head of the German
State. In regard to the question ·of whether an individual was exempted from
liability due to their governmental position, the Nuremberg Tribunal held:
"The principle of international law, which under certain circumstances,
protects the representatives of a state, cannot be applied to acts which are
condemned as criminal by international law. The authors ofthese acts cannot
shelter themselves behind their official position in order to be freed from
punishment in appropriate proceedings .....the very essence of the Charter is
that individuals have international duties which transcend the national

The American representative objected to the 'unprecedented proposal' to put the heads of
state on trial, as this would be to subject them to a "degree of responsibility hitherto unknown to
municipal or international law, for which no precedents were to be found in the modem practice of
nations." Id., at 192
6
The U.S. and Japanese representatives argued that international law did not authorise the trial
of a Head of State by an international court. Howard Levie, Terrorism in War - The Law of War
Crimes, New York: Oceana Publications (1992), at 434.
7
Glueck summarised the problem the allies faced. He argued that "the application of a
universal principle of non-applicability of a State's agents could render the entire body of criminal law
a dead letter. For any group of criminally minded persons comprising the temporary Government that
has seized power in a State could readily arrange to declare all of its violations of the law of nations either in initiating an illegal war or in conducting it contrary to the laws and customs of recognisably
legitimate warfare - to be "acts of State". Thus all its treaty obligations and international law generally
could be rendered nugatory; and thus the least law-abiding member of the Family of Nations could
always have a weapon with which to emasculate the very law of nations itself. The result would be that
the most lawless and unscrupulous leaders and agents of a State could never be brought to account."
Sheldon Glueck, The Nuremberg Trial and Aggressive War, New York: Knolf(l946), at 56-57.
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obligation of obedience imposed by the individual state. He who violates the
laws of war cannot obtain immunity while acting in pursuance of the
authority of the state if the state in authorising action moves outside its
competence under intemationallaw."

8

When the Nuremberg Principles were set out by the International Law
Commission, Principle Ill held Heads of State and public officials responsible for
their crimes. This principle has subsequently been embedded in international
humanitarian law. For instance, Article IV of the Genocide Convention specifies
that all persons who violate the convention face punishment, "whether they are
constitutionally responsible rulers, public officials or private individuals". The
provisions of the 1968 Convention on the Non-Applicability of Statutory
Limitations also apply to 'Representatives of State Authority'.
Superior Orders
It has long been demanded by military command structures that soldiers

obey the orders of those above them. Those who disobeyed their superiors were
normally subjected to severe punishment. 9 In his Digest Justinian specified that
"any person who, in war, commits any act forbidden by his commander, or fails
to obey his orders, shall suffer death even if his mission be successfully
accomplished." 10 In the Articles of War declared by Richard 11 in 1385, inferiors
were expected to obey their commanders. If they disobeyed they would loose
their horse and armour. ll A similar order was promulgated by James I in 168 8
when he announced that "if any inferior officer or soldier shall refuse to obey his
superior officer.... he shall be cashiered, or suffer such punishment as a Court
Martial shall think fit." 12 Provisions demanding the obedience of inferiors to the
orders of superiors also appeared in military instructions issued by Robert, Earl of
Leicester, when he commanded the Dutch and English forces in 1586, and in the

1 Trial of the Major War Criminals before the International Military Tribunal 223 (1948),
quoted in Levie, supra note 6, at 465-466.
9
Military life is characterised by a very high degree of authoritarianism. In most countries there
are separate national laws, judicial and enforcement procedures that apply to members of the military,
as opposed to civilians. Soldiers who refuse to follow orders face a very high likelihood of having to
bear the brunt of military discipline, notwithstanding that performance of the orders would involve the
commission of a war crime. Sunga, supra note 1, at 57.
10
L. C. Green, The Defence of Superior Orders in the Modern Law ofArmed Conflict, 31 Alta.
L. Rev. 320 (1993), at 321.
11
Id.
12
Id.
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Letters of the Articles on Military Discipline which were devised by Prince
Maurice of Orange, and which stayed in force until 1799. 13
As attempts were made to limit the brutality of war a principle developed
within military systems that inferiors were only to obey the lawful orders of
commanders. The earliest recognition of this principle occurred during the trial of
Peter von Hagenbach in 1474. Tried by what was essentially an international
tribunal, von Hagenbach was accused of having "trampled underfoot the laws of
God and man," by permitting his men to maltreat the citizens of Breisach. 14
Arguing that his actions were in compliance with the orders of his master, the
Duke of Burgundy, von Hagenbach maintained that, "he had no right to question
the orders that he was charged to carry out, and it was his duty to obey." 15 Even
though at this time it was customary for knights to obey their masters completely,
von Hagenbach's defence was held to be contrary to the laws of God, and he was
stripped of his knighthood and sentenced to death.
Two centuries later similar rulings were made by English magistrates in
the trials of those who participated in the execution of Charles I. In the case of
Cooke, the Chief Justice of Ireland who presented the indictment and demanded
judgment against the king, the magistrates rejected his defence that "they were
not my words, but the words that commanded me," and convicted him of
treason. 16 Since Cooke was learned in law he should have known that what his
parliamentarian masters were commanding him to do was illegal. 17
A similar verdict was applied in the case of Axtel/, 18 who commanded the
guards attending the king's execution. Although just a common soldier and
unlearned in the law, the magistrates rejected Axtell's defence of superior orders
on the basis that even a common soldier must have known that it was an act of
treason to participate in the execution of one's king. 19
When the laws of war were first codified by Francis Leiber in 1863, no
mention was made about the extent to which soldiers had to obey their superiors.
However, following the end of the American Civil War the defence of superior

13
14
15
16

17
18
19

Id.
Jules Deschenes, Toward International Criminal Justice, 5 Crim. L. F. 249 (1994), at 251.
Green, supra note 10, at 323.
(1660) 5 State Trials 107. See Green, Id.
Ian D. Brownlee, Superior Orders - Time for a New Realism? Crim. L. Rev. 396 (1989),
(1661) Kelying 13; 84 Er 1055, at 1060.
Brownlee, supra note 17, at 402.
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orders was rejected in the trial of Captain Henry Wirz, the commander of the
Confederate Prisoner of War camp at Andersonville, Georgia. 20
In the case of R v Smith, conducted during the Boer War, Justice Solomon
stated:
" ... .it is monstrous to suppose that a soldier would be protected when the
order is grossly illegal....(But) if the orders are not so manifestly illegal that
he must or ought to have known they were unlawful, the private soldier will
be protected by the orders of his superior."

21

Despite the comments made by Justice Solomon, m his Treatise on
22

International Law published in 1906, Oppenheim said:
"If members of the armed forces commit violations by order of their
Government, they are not war criminals, and cannot be punished by the
enemy."

23

Oppenheim went on to say:
"In case members of forces commit violations, ordered by their
commanders, the members may not be punished for the commanders are
alone responsible and the latter members may therefore be punished as war
criminals on their capture by the enemy."

24

These statements have been regarded as the 'backbone and cornerstone' of
the doctrine of respondeat superior? 5 Under this doctrine obedience to superior
orders is an absolute defence. It does not eliminate criminal responsibility, it

20

Witz was convicted of maltreating thousands of Federal prisoners-of-war who were detained
in the Andersonville prisoner-of-war camp during the war, and killing some of them. Y oram Dinstein,
The Defence of 'Obedience' to Superior Orders in International Law, the Netherlands: A. W. Sijthoff,
Leyden (1965), at 160.
21
Smith, a British soldier, obeyed an officer's order to shoot a civilian who refused to comply
with a command to fetch a bridle. Regina v. Smith, 17 S. C. 561 (C. of G. H. 1900) at 567-8.
22
L. Oppenheim, International Law: A Treatise, vol. 2, 1st Ed. London: Longmans, Green and
Co (1906).
23
s 253, Id., at 264.
24
Id.
25
Jeanne L. Bakker, The Defence of Obedience to Superior Orders: The Mens Rea Requirement,
17 Am. 1. Crim. L. 55 (1989), at 57.
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merely shifts the responsibility upward to the person who issued the illegal
orders.
Similar statements supporting this doctrin~ appeared in subsequent
editions of Oppenheim's book, even though the defence of superior orders was
rejected again, this time by the Supreme Court of Leipzig in the Llandovery
Castle Case. Finding Boldt and Dithmir guilty of firing upon the survivors of a
British hospital ship sunk by their submarine, the German court said:
"It is true that that according to s47 of the [Gennan] Military Penal Code, if
the execution of an order in the ordinary course of duty involves such a
violation of the law as is punishable, the superior officer issuing such an
order is alone responsible. According to paragraph 2, however, the
subordinate obeying such an order is liable to punishment, if it was known to
him that the order of the superior involved the infringement of civil or
military law .... (lt) was perfectly clear to the accused that killing defenceless
people in the life-boats, could be nothing else but a breach of the law." 26

During the course of the Second World War several discussions occurred
between jurists from the Allied powers about the problem of superior orders.
Fearing that several Nazi war criminals would escape liability by placing the
responsibility for their acts on the Fiihrer, who could not be held accountable as
he had committed suicide in May 1945, the doctrine of respondeat superior was
rejected. Instead the Allies adopted Article 8 of the Charter of the Nuremberg
Tribunal,27 which stipulated:
The fact that defendant acted pursuant to order of his Government or of a
superior shall not free him from responsibility, but may be considered in
mitigation of punishment if the Tribunal detennines that justice so requires.

Although the Nuremberg Tribunal supported this rule it felt the absolute
liability approach was to harsh. 28 Instead it stated:
"The provisions of this article are in confonnity with the law of all nations.
That a soldier was ordered to kill or torture in violation of the international

26

Judgment in the case Lieutenants Dithmir and Bold! (the Hospital Ship "Llandovery Castle")
(S. Ct. Liepzig, 16 July 1921) H.M.S.O. Cmd 450 (1921), See Green, supra note 10, at 324.
27
82 UNTS 280; D. Schindler & J. Toman, The Laws of Armed Conflicts, Boston: Nijhoff,
(1988), at 914.
28
See Green, supra note 10, at 341.
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Jaw of war has never been recognised as a defence to such acts of brutality
though as the Charter here provides, the order may be urged in mitigation of
punishment. The true test, which is founded in varying degrees in the
criminal law of most nations, is not the existence of the order, but whether
moral choice was in fact possible."

29

It is clear from the explicit language used by the Tribunal in the first part

of this statement that they did not wish to lessen the approach taken by Article 8
of the Nuremberg Charter. Defendants could not argue that they should be freed
from responsibility merely because they carried out the act constituting an offence
pursuant to a superior order. However, if defendants who acted in pursuance to a
superior order succeeded in establishing a defence based on lack of moral choice,
the fact that a superior order was involved should not preclude the defendant from
being acquitted.
The Nuremberg Tribunal's approach to the problem of superior orders was
approved in subsequent trials conducted by the Allies under Control Council Law
No. 10 and the Charter of the Tokyo Tribunal. When the International Law
Commission drafted the Principles of International Law Recognised by the
Charter ofthe Nuremberg Tribunal and the Judgment of the Nuremberg Tribunal,
they included the principle that, "the fact that a person acted pursuant to order of
his Government or of a superior does not relieve him from responsibility under
international law, provided a moral choice was in fact possible to him."30
Both the Nuremberg judgment and the Nuremberg principles were
endorsed by the Israeli Supreme Court during the trial of Adolf Eichmann when
dismissing Eichmann's plea that he was ordered to carry out the crimes he
committed.

31

The Supreme Court reiterated that:

"The mere plea of obedience to the order of the superior - as distinct from
the plea that he could not avoid committing the crime because he had no
'moral choice· to pursue any other course - will not avail the accused." 32

Therefore the modern view of the defence of superior orders is that it is
not a defence per se, but just a circumstance that may be taken into account when
deciding whether a defence based on lack of moral choice is applicable. Such
29

30
31
32

22 Trial of the Major War Criminals before the International Military Tribunal406 (1948).
Principle IV, reprinted in Schindler & Toman, supra note 27, at 923.
Attorney-General ofIsrael v. Eichmann (1968) 36 I.L.R. 277 [hereinafter "Eichmann Case"].
Id.,at318.
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33
defences include duress or mistake. Nevertheless, in cases where a moral choice
was available superior orders may still serve as a plea in mitigation.

In the High Command Case, one of several cases conducted by the
Americans under ·Control Council Law No. 10, the tribunal addressed the
question of whether field commanders are responsible for orders they receive
from their superiors and simply pass on to their subordinates. The court held that:
"Military commanders in the field with far-reaching military responsibilities,
cannot be charged under International Law with participation in issuing
orders which are not obviously criminal or which they are not shown to have
known to be criminal under International Law. Such a commander cannot be
expected to draw fine distinctions and conclusions as to legality in
connection with orders issued by his superiors. He has the right to presume,
in the absence of specific knowledge to the contrary, that the legality of such
orders has been properly determined before their issuance. He cannot be
held criminally responsible for a mere error in judgment as to disputable
legal questions.
It is therefore considered that to find a field commander criminally
responsible for the transmittal of such an order, he must have passed the
order to the chain of command and the order must be one that is criminal
upon its face, or one which he is shown have known was criminal."

34

Duress

In criminal legal systems culpability depends on proof that the defendant
committed the act (the actus reus) with the intention to commit the act (the mens
rea). However, mens rea is negated where there is duress, and duress was the sole
35
reason why the defendant committed the act. For example in the Krupp Case,
the tribunal decided that the defence of duress would not absolve the defendants

33

See Dinstein, supra note 20, at 153.
The High Command Case, 15 Int'l L. Rep. 376 (1948) [hereinafter "High Command Case"],
at 385. It unlikely that the fourteen senior military officers who were tired during this case would not
have realised that orders such as those issued by Hitler relating to the killings. of captured commandos
and commissars, the Commando and Commissar Orders, were criminal on their face. Levie, supra note
6, at 429.
35
Sunga, supra note 1, at 58.
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from the acts they committed as the defendants had no intention or will contrary
to those who supposedly exerted the compulsion.

36

With regard to the extent of duress necessary to negate mens rea the
tribunal in the Einsatzgruppen Case stated:
"If one claims duress in the execution of an illegal order it must be shown
that the harm caused by obeying the illegal order is not disproportionately
greater than the harm which would result from not obeying the illegal
order."

37

A similar pos1t10n was taken by the Israeli Supreme Court in the
Eichmann Case. The court felt that two factors had to be shown in order to prove
duress. Firstly there had to be imminent danger to the accused's life, and secondly
the accused carried out the criminal act out of a desire to save his own life and
because he saw no other possibility of doing so.

38

Mistake

Ignorance of the law is normally no excuse for committing an offence.
Although, given the nature of military systems in which subordinates are expected
to obey the orders of those above them and the complexity and uncertainty of
international law, several military tribunals have allowed the defence of mistake
of law. On the basis that soldiers cannot be expected to know what rules of
international law might apply to a particular set of circumstances, a defendant has
a defence if the act he was asked to perform was not so manifestly illegal that he
39
did not know or could not have known that the order was illegal.
During the court-martial of Lieutenant Calley for his part in the massacre
of the Vietnamese village of My Lai, the judge advocate ruled:

36

15 Int'l L. Rep. 620 (1948). The Krupp Case concerned the trial of German industrialists who
had helped equip the German war machine with arms and machinery. See Levie, supra note 6, at 9194.
37
15 Int'l L. Rep. 656 (1948) [hereinafter "Einsatzgruppen Case"], at 666. This case concerned
the operations of the Extermination Units that accompanied the German Army during the invasion of
the Soviet Union. Since these units were credited with having murdered about one million people, this
trial was described as "the biggest murder trial in history." Levie, Id., at 89.
38
Eichmann Case, supra note 31, at 318.
39
For example, the tribunal in the High Command Case concluded that a military commander
has "the right to presume, in the absence of specific knowledge to the contrary, that the legality of such
orders has been properly determined before their issuance. He cannot be held criminally responsible
for a mere error in judgment as to disputable legal questions." Bakker, supra note 25, at 67.
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"If .... Lieutenant Calley received an order directing him to kill unresisting
Vietnamese within his control or within the control of his troops, that order
would be an illegal order. The question does not rest there, however. A
determination that an order is illegal does not, of itself, assign criminal
responsibility to the person following the order for the act done in
compliance with it .... The acts of a subordinate done in compliance with an
unlawful order given him by his superior are excused and impose no
criminal liability unless the superior's order is one which a man of ordinary
sense and understanding would, under the circumstances, know to be
unlawful, or if the order in question is actually known to the accused to be
unlawful."

40

Since this defence concerns an objective analysis of the accused's state of
mind, in order to prove mens rea the prosecution need only prove thaLthe orders
were manifestly illegal. Once this is shown there is effectively a irrefutable
41
presumption that the defendant was a~are of the illegality of the order.
Reprisals

According to the Naulilaa Case a reprisal is "an act of self-help by an
injured state responding, after an unsatisfied demand, to an act contrary to
42
international law committed by the offending State." Reprisals may be carried
out in order to effect reparation from the offending state for the offence or to
compel the offending state to discontinue the unlawful practice. In order to
achieve this reprisals are not limited merely to the destruction of property. The
killing of hostages may also be a legitimate reprisal if such killings were
43
proportionate to the offence committed by the offending state. As the state
which carries out a reprisal incurs no responsibility, the persons who actually
44
carried out the act are therefore not individually responsible.
40

U.S. v. Calley, 48 C.M.R. 19 (1971), at 80-81, quoted in Green, supra note 10, at 328.
Id.
42
The Naulilaa Case (Port. v Ger.) 2 R. Int'l Arb. Awards 1012 (1928).
43
Edward Kwakwa, The International Law of Armed Conflict: Personal and Material Fields of
Operation, Doordrecht; Boston: Kluwer Academic Publishers ( 1992), at 131.
If the reprisal exceeds the degree of the criminal act it is designed to correct, it is in turn
illegal and those who carry it out may be punished. The Hostage Case, 15 Int'l L. Rep. 632 (1948)
[hereinafter the Hostage Case], at 645.
With regard to the killing of hostages the tribunal in the Einsatzgruppen Case held that since
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joint responsibility." Einsatzgruppen Case, supra note 37, at 662-663.
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Nevertheless under the modem restrictions on the use of force set out in
the UN Charter and various instruments of international humanitarian law, acts of
reprisal are not lawful. According to the UN Charter members of the United
Nations are obliged to refrain from the threat or use of force, unless they do so in
self-defence. Reprisals are not the same as acts of self-defence, for acts of selfdefence are limited to immediate responses to an attack, whereas reprisals may be
carried out at a later date to the unlawful act by the other party.45
Other declarations ofthe United Nations also. outlaw acts of reprisals. The
1970 Declaration on Friendly Relations declares that "States have a duty to
refrain from acts of reprisal involving the use of force." In addition, General
Assembly Resolution 2675(XXV) declared that reprisals against civilians in times
of armed conflict were prohibited, and Article 5(1) of the 1974 General Assembly
Resolution on the Defence of Aggression declared that "no consideration of
whatever nature, whether political, economic, military or otherwise may serve as
a justification for aggression."46
The 1949 Geneva Conventions and the 1977 Additional Protocols also
prohibit various types of reprisals. Reprisals against the wounded, sick, personnel,
buildings or equipment are prohibited in Geneva Conventions I and II, while
reprisals against prisoners of war, civilians, civilian objects, cultural objects and
places of worship, the natural environment and objects that are either
indispensable to the survival of the civilian population or pose a danger to them
47
are prohibited by Additional Protocol I.
To overcome the prohibitions against reprisals, certain states have tried to
justify the use of reprisals by arguing that such aggressive acts fall within the
scope of self-defence. For instance, in 1986 the United States bombed several
targets in Libya in response to a bomb explosion in a Berlin discotheque which
killed one US soldier and wounded 200 civilians. Since the Libyan government
was implicated in the Berlin bomb attack, the US government justified its
response by claiming that this act was not a reprisal but was in fact an act of selfdefence.48 Nevertheless, this justification must be viewed in light of international
consensus. Given the aforementioned conventions and the fact that such acts have
45

Hilaire McCoubrey and Nigel White, International Law and Armed Conflict, England:
Dartmouth Pub. ( 1992) at 112
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See Sunga, supra note 1, at 61.
47
See Final Report of the Commission of Experts Established Pursuant to Security Council
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48
Furthermore, President Reagan stated that the mission was justified under Article 51 of the
UN Charter as it was a pre-emptive attack against terrorism. President Reagan said that "this preemptive action .... will not only diminish Colonel Kadhafi's capacity to export terror, it will provide him
with reasons and incentives to change his criminal behaviour." McCoubrey and White, supra note 45,
at 115.
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been strongly condemned by the Security Council it is unlikely that reprisals may
49
be pleaded as a valid defence to a war crime.
Military Necessity

International customary law has recognised that in certain situations the
destruction of cities, towns or villages may be justified on the basis of military
necessity. For instance, Article 53 of the Fourth Geneva Convention states that:
Any destruction by the Occupation Power of real or personal property
belonging individually or collectively to private persons, or to the State, or
to other public authorities, or to social or cooperative organisations is
prohibited, except where such destruction is rendered absolutely necessary
by military operations.

Neither the Geneva Conventions nor the 1977 Additional Protocols
defined the extent to which military necessity allows belligerents to commit such
acts. Fortunately this question was answered by comments made during war
crimes trials conducted after the Second World War. In the Hostage Case the
tribunal stated that:
"Military necessity permits a belligerent, subject to the laws of war, to apply
any amount and kind of force to compel the complete submission of the
enemy with the least possible expenditure of time, life and money. In
general, it sanctions measures by an occupant necessary to protect the safety
of his forces and to facilitate the success of his operations."

50

Nevertheless, action taken on the basis of military necessity must not be
specifically prohibited by the law of war. In the High Command Case the tribunal
held that if the notion of military necessity allowed a belligerent to do anything
that contributed to the war effort "it would eliminate all humanity and decency
and all law from the conduct of war." It felt that such a contention was "contrary
to the accepted usages of civilised nations."

49
50

51
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Sunga, supra note 1, at 62.
The Hostage Case supra note 43, at 646.
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Consequently military necessity

would not justify the brutal treatment of prisoners-of-war or extensive destruction
of the countryside.

52

The modem view of the doctrine of military necessity holds that military
necessity can only be invoked when there is an express provision to that effect.
Even then military commanders must distinguish between the civilian population
and combatants, and between civilian objects and military objectives, and must
3
direct their operations only against military objectives. 5
Tu Quoque

Proponents of the doctrine of tu quoque argue that individuals who
commit atrocities should be exempted from liability if their adversaries behaved
4
in a similar manner. 5 While the doctrine of tu quoque is recognised as a principle
of equity, such a doctrine is not a defence under criminal law. Just because an
individual has committed an offence and has not been prosecuted for it, does not
mean another individual who has committed the same offence should be exempt
55
from criminal liability. In the High Command Case the tribunal concluded that:
"Under general principles of law, an accused does not exculpate himself
from a crime by showing that another committed a similar crime, either
before or after the alleged commission of the crime by the accused."

56

From this and the decisions of other tribunals that adjudicated over the
trials of Nazi war criminals it is clear that the doctrine of tu quoque does not free
57
individuals from liability. However, because of a ruling made by the Nuremberg
Tribunal it may be possible for defendants to argue this doctrine in mitigation of
sentence. During the trial Admiral Karl Doenitz was accused of and found guilty
of waging unrestricted submarine warfare. However, the Tribunal imposed no

52
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penalty on him for this offence because the United States Navy engaged in a
58
similar practice in the Pacific.
The 1968 Convention on the Non-Applicability ofStatutory Limitations to War
Crimes and Crimes Against Humanity

The legal systems of many countries place limitations on the period in
59
which law enforcement agencies may prosecute criminal offenders. Such
limitation periods encourage law enforcement agencies to seek prosecutions
within a reasonable time while evidence is still available. Furthermore, such
periods prevent unreasonable financial and psychological burdens being placed on
60

offenders.
While such limitation periods may serve the national interest, it is in the
public interest that persons who commit serious crimes do not escape prosecution
and punishment merely because it took a while for law enforcement officials to
compile enough evidence against them. This is especially so in the prosecution of
war criminals. The public interest in prosecuting them clearly outweighs "the
right of the individual to be spared the psychological uncertainty of being
61

susceptible to prosecution .... for acts committed.... half a life time ago."
On 11 November 1970 the Convention on the Non-Applicability of
Statutory Limitations to War Crimes and Crimes Against Humanity entered into
force. 62 Article I of this convention declares that no statutory limitations shall
apply to war crimes and crimes against humanity. Under Article IV signatories
declare that they will "undertake to adopt, in accordance with their respective
constitutionally processes, any legislative or other measures necessary to ensure
that statutory or other limitations shall not apply to the prosecution and

58

Id., at 525.
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punishment of (war crimes and cnmes against humanity)," and will abolish
statutory limitations already in existence.
Command Responsibility

It has long been held in both municipal and international law that a
superior is responsible for all criminal acts he or she orders others to perform. An
63
identical rule exists in almost all national military legislations. Military
commanders are personally liable if they order a subordinate to perform a
criminal act. While this rule has been widely accepted, the degree to which
military commanders are responsible for acts they did not personally order has
been the subject of constant debate.
In its report published after the end of the First World War the
Commission of Responsibility felt that charges should be laid inter alia:
" .... against all authorities, civil or military, belonging to enemy countries,
however high their positions may have been, without distinction of rank,
including the Heads of State, who ordered, or, with knowledge thereof and
with power to intervene, abstained from preventing or taking measures to
prevent, putting an end to or repressing, violations of the laws or customs of
war."64

This view accorded with the writings of Grotius, who had written in De
Jure Belli Ac Pacis that "a community or its rulers may be held responsible for
the crime of a subject if they knew of it and do not prevent it when they could and
65

should prevent it."
During the Second World War the Allies made a number of proclamations
in which they announced their intention to try and punish those guilty of or
responsible for war crimes, including those who ordered them. Although, in the
trials that followed the war, there was strong disagreement as to the extent to
which commanders were responsible for the actions of their subordinates.
The first and most controversial trial to deal with this issue was the trial of
General Tomoyuki Yamashita. While Yamashita was in command of the
Japanese forces on the Philippines, troops under his command committed
widespread war crimes including, murder, plunder, devastation, rape, shooting
63

Oppenheim confirms that the superior issuing an order to commit a criminal act shall be held
liable for that act. Green, supra note 4, at 188.
64
See Levie supra note 6, at 422.
65
Id., at 421.
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guerrillas without trial, and failing to make provision for prisoners of war.
Yamashita was accused of failing to "discharge his duty as commander to control
the operations of the members of his command, permitting them to commit brutal
66
atrocities and other high crimes. " With regard to the responsibility of military
commanders the court considered that:
" .... assignment to command military troops is accompanied by broad
authority and heavy responsibility. This has been true in all armies
throughout recorded history. It is absurd, however, to consider a commander
a murderer or a rapist because one of his soldiers commits a murder or a
rape. Nevertheless, where murder and rape and vicious revengeful actions
are widespread offences and there is no effective attempt by a commander to
discover and control the criminal acts, such a commander may be held
responsible, even criminally liable, for the lawless act of his troops
depending upon their nature and the circumstances surrounding them."

67

Rejecting Yamashita's claim that he was unaware of the crimes committed
by his men, the court concluded that the prosecution had succeeded in
demonstrating that the crimes were "so extensive and widespread, both as to time
and area, that they must either have been wilfully permitted by (Yamashita) or
68

secretly ordered by (him)."
Yamashita appealed to the US Supreme Court by way of habeas corpus
69
on a number of grounds, but his appeal was dismissed. Nevertheless, in a
dissenting judgment Justice Murphy pointed out that when these crimes were
committed there was little left of Yamashita' s command as the repeated land and
70
air assaults made by the allies had pulverised the Japanese forces. In his
opinion, "to use the very inefficiency and disorganisation created by the
victorious forces as the primary basis for condemning offices of the defeated
army bears no resemblance to justice or to military reality."
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See Ann Marie Prevost, Race and War Crimes: The 1945 War Crimes Trial of General
Tomoyuki Yamashita, 14 Hum. Rts Q. 303 (1992), at 316.
67
Christopher Crowe, Command Responsibility in the former Yugoslavia: The Chances for
Successful Prosecution, 29 U. Rich. L. Rev. 191 (1994), at 203
Id.
6&
69
The Supreme Court held that as the Commission that prosecuted Yamashita had been lawfully
constituted and Yamashita had been properly charged with a violation of the laws of war, Yamashita's
trial and conviction were lawful. Prevost, supra note 64, at 324.
70
Green, supra note 4, at 195.
Id.
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The doctrine of command responsibility was also discussed in the High
Command Case and the Hostage Case where senior members of the German
Army were charged with failing to prevent their subordinates from committing
illegal acts.
In the High Command Case the tribunal decided that Field Marshall von
Leeb had not violated his responsibilities as a military commander because in
order to be responsible for the illegal actions of his subordinates a commander
" .... must have known of these offences and acquiesce or participate or criminally
neglect to interfere in their commission and that the offences committed must be
. . 1"72
patent1y cnmma
.
In the Hostage Case the tribunal rejected Field Marshal List's contention
that he was unaware of the atrocities committed by his subordinates because
reports of the atrocities had reached his headquarters. It held that:
" ... .if (a commander) fails to require and obtain complete information, the
dereliction of duty rests upon him and he is in no position to plead his own
dereliction as a defence .... want of knowledge of reports made to him is no
defence. Reports to commanding generals are made for their special
benefits."73

Although the tribunal embraced a "should have known" standard, this
standard was not concerned with the extent of atrocities as in the Yamashita Case
but the fact that reports of the atrocities had reached Field Marshal List's
headquarters.
The doctrine of command responsibility was raised again during the trial
of Captain Emst Medina for his part in the massacre of civilians at My Lai during
the Vietnam War. Even though Medina was in the vicinity of the village and was
in radio contact with his troops at the time of the massacre neither the "should
have known" standard of was applied in the Hostage Case nor the "must have
known" standard have the Yamashita Case were applied. 74 Instead the court
followed the ruling of the High Command Case and instructed the jury that in
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Crowe, supra note 67, at 215
Trials of War Criminals before the Nuremberg Military Tribunals under Control Council Law
No. 10 (1949), vol. 11, at 1271.
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Prevost, supra note 66, at 329.
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order to find Medina responsible for the actions of his subordinates, it would have
to find that he had actual knowledge of the atrocities. 75
During the conference that lead to the adoption of Additional Protocol I
delegates addressed the issue of command responsibility. The Yamashita
precedent of absolute liability was rejected, as was the requirement of actual
knowledge. Article 86(2) of Additional Protocol I states that:
The fact that a breach of the (Geneva) Conventions or this Protocol was
committed by a subordinate does not absolve his superiors from penal or
disciplinary responsibility, as the case may be, if they knew, or had
information which should have enabled them to conclude m the
circumstances at the time, that he was committing or was going to commit
such a breach and if they did not take all feasible measures within their
power to prevent or repress the breach.

In addition, Article 87 of Additional Protocol I places a direct duty on
commanders to "prevent and, where necessary, to suppress and report to
competent authorities" any breaches of the 1949 Conventions or Additional
Protocol I. 76 Commanders are required to "ensure that members of the armed
forces under their command are aware of their obligations under these
instruments." 77 To ensure that the appropriate instructions are given, legal
advisers must be available to the commanders. 78 Finally "any commander who is
aware that subordinates or other persons under his control are going to commit or
have committed a breach of the 1949 Conventions or Additional Protocol I, is to
initiate such steps as are necessary to prevent such violations, and, where
appropriate, to initiate disciplinary or penal action against such violators." 79
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General Telford Taylor, former American Chief Prosecutor at Nuremberg stated that "if you
were to apply to (General Westmoreland and other US generals) the same standards that were applied
to General Yamashita, there would be a strong possibility that they would come to the same end as he
did." Neil Sheehan, Taylor Says by Yamashita Ruling Westmoreland May Be Guilty, The New York
Times, 9 January 1971, at 3.
76
Additional Protocol I, supra note 53, art. 87(1).
77
Id., art. 87(2).
78
Id., art. 82.
79
Id., art. 87(3).
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THE STATUTE OF THE YUGOSLAV TRIBUNAL
The Statute of the Tribunal governs the Tribunal, and defines the boundaries
within which it can operate. 1 The Statute was drafted using provisions found in
existing international instruments, along with suggestions made by states,
organisations and individuals on how the Tribunal could be run.
Because the Statute was drafted by the Secretary-General in 60 days and was
adopted by the Security Council three weeks later, there was insufficient time to
discuss all the consequences of the Statute's thirty-two articles. It soon became clear
that because of the wording of the Statute, the Tribunal would face several difficulties
carrying out its mandate. While many of these difficulties were overcome when the
Tribunal adopted its Rules of Procedure and Evidence, 2 some of the articles may limit
the Tribunal's ability to prosecute persons who committed serious violations of
international humanitarian law in the former Yugoslavia.
The Legal Competence of the Tribunal

The legal competence of the Tribunal derives from the mandate set out in
paragraph 1 of Resolution 808 (1993), 3 and is reiterated in Article 1 of the Statute.
This article gives the Tribunal:
... the power to prosecute persons responsible for serious violations of
international humanitarian law committed in the territory of the former
Yugoslavia since 1991 in accordance with the provisions ofthe present Statute.

Along with limiting the Tribunal's geographical and temporal jurisdiction,
Article 1 limits the range of offences over which the Tribunal has jurisdiction. To
prevent problems arising from the principal nullum crimen sine lege, only rules of

The Statute of the Tribunal is set out as an annex to the Report of the Secretary-General
Pursuant to Paragraph 2 of Security Council Resolution 808 (1993), U.N. Doe. S/25704, [hereinafter
"the Statute"]
2
International Tribunal for the Prosecution of Persons Responsible for Serious Violations of
International Humanitarian Law Committed in the Territory of the Former Yugoslavia Since 1991,
Rules of Procedure and Evidence, U.N. Doe. IT/32 (1994), amended by U.N. Doe. IT/32/Rev. I
(1994), U.N. Doe. IT/32/Rev. 2 (1994), U.N. Doe. IT/Rev. 3 (1995), reprinted 33 I.L.M. 484 (1994)
(hereinafter "I.T.R. Proc & Evid"].
3
Report of the Secretary-General Pursuant to Paragraph 2 of Security Council Resolution 808
(1993), U.N. Doe. S/25704, reprinted in 32 I.L.M. 1159 (1993) [hereinafter "Secretary-General's
Report"], para. 31.
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international humanitarian law that are part of customary law are included within the
Tribunal's jurisdiction. 4
Although the former Yugoslavia was a signatory to several instruments which
codified international humanitarian law, 5 and the nationals of the Yugoslav Republics
are bound by such instruments, either by formal declaration of the new state, or by
general rules of state succession, 6 the Secretary-General decided that international
customary law and not national law, should be the source of the Tribunal's
jurisdiction. 7 This approach followed suggestions made to the Secretary-General by .
4

This will prevent the problem of adherence of some but not all states to specific conventions
from arising. Id., para. 34.
5
In particular the 1899 Hague Convention II, the 1948 Genocide Convention, the four 1949
Geneva Conventions and the Additional Protocols of 1977, the 1954 Convention for the Protection of
Cultural Property in the Event of Armed Conflict, the 1968 Convention on the Non-Applicability of
Statutory Limitations to War Crimes and Crimes Against Humanity, the 1984 Torture Convention.
Letter Dated 10 February 1993 from the Permanent Representative of France to the United Nations,
Addressed to the Secretary General, UN Doe S/25266 [hereinafter "French Report"], at 17.
6
See comments by Jordan J. Paust reprinted in Terry Coonan, Prosecuting and Defending
Violations of Genocide and Humanitarian Law: The International Tribuna/for the Former Yugoslavia,
Am. Soc. Int'l L. Proc. (1994), 239 .at 241.
According to Article 34 of the 1978 Vienna Convention on the Succession of States in Respect
of Treaties [hereinafter "the Vienna Convention"], where a part or parts of a state separate to form one
or more states, any treaty in force at the date of succession in respect of the entire territory of the
predecessor state continues in force for each of the successor states so formed, whether or not the
predecessor state continues to exist. However, if the parties concerned declare that a treaty will not
apply to the successive states or if it is clear that the application of a treaty in respect of the successor
state would be incompatible with the object and purpose of the treaty or would radically change the
conditions of its operation, then such treaties will not apply to successor states. Malcolm Shaw,
International Law, Cambridge: Grotius Pub. (1986), at 445.
As far as the predecessor state is concerned, Article 35 of the Vienna Convention provides that
after the succession the remaining territory is still bound by a treaty, unless the parties to the treaty
agree otherwise, or the treaty only applied to the territory which has separated from the predecessor
state or it appears from the treaty that the application of the treaty in respect of the predecessor state
would be incompatible with the object and purpose of the treaty or would radically change the
conditions for its operation. Id., at 446.
Consequently the Republics of Slovenia, Croatia and Bosnia-Herzegovina, as well as the
Federal Republic of Yugoslavia, are bound by the instruments of international humanitarian law which
were signed by the former Socialist Federal Republic of Yugoslavia. All of these instruments applied
to the entire territory of the forriler Socialist Federal Republic of Yugoslavia, and none of the newly
independent states have stated that they will not honour the treaties. In fact all states involved in the
conflict have declared that they will apply the provisions of the four Geneva Conventions and the two
Additional Protocols, and have agreed that persons who violate international humanitarian law are
personally responsible for their actions. See Mark Bland, An Analysis of the United Nations
International Tribunal to Acijudicate War Crimes Committed in the Former Yugoslavia: Parallels,
Problems, Prospects, 2 Global Legal Studies Journal233 (1994), at 251.
The parties involved in the conflict made one reservation when agreeing to honour the Geneva
Conventions and Additional Protocols. They stated that they would not apply those provisions relating
to grave breaches. However such an exclusion is to no avail as the Geneva Conventions concern
customary law and in many respects even peremptory norms that cannot be excluded by agreements.
Id.
7
Such law provided a sufficient basis for the Tribunal's subject-matter jurisdiction, and as a
consequence there was no need to apply the domestic law of the Yugoslav Republics. SecretaryGeneral's Report, supra note 3, para. 36.
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the Committee of French Jurists. The Committee considered that "an international
judicial body cannot render a judgment on the basis of domestic law, even though that
law may recapitulate the rules of general internationallaw." 8
Not everyone supported this view. In th~ proposal prepared by the CSCE
rapporteurs on the creation of the Tribunal it was pointed out that the Penal Code of
the former Yugoslavia provided for individual responsibility for war crimes, crimes
against humanity and genocide, and following its break-up the Yugoslav Republics
largely incorporated this Code into their the national laws. 9 Since the necessary
legislation needed to prosecute those responsible for committing violations of
international humanitarian law was already in place, the CSCE rapporteurs felt that
the Tribunal should apply the national legislation of the Yugoslav Republics. 10
Other states also raised the idea of using the national laws of the Yugoslav
Republics, but only as a subsidiary or secondary source of law. Russia 11 and Italy 12
both suggested that the Tribunal should apply penalties pursuant to the criminal law
in force at the time of commission in the state in which the crime took place. 13
Applicable Law

According to the Secretary-General, the conventional international humanitarian
law which had beyond doubt become part of international customary law was the law
applicable in armed conflict as embodied in the 1949 Geneva Conventions, the Fourth
Hague Convention, the Genocide Convention and the Nuremberg Charter. 14 While
these instruments are undeniably part of customary international law, the SecretaryGeneral did not refer to other instruments which codified certain aspects of
international humanitarian law, such as the 1977 Additional Protocols to the Geneva
Conventions, and the Torture Convention. 15

8

French Report, supra note 5, at 18.
CSCE Rapporteurs Proposal for an International War Crimes Tribunal for the Former
Yugoslavia (1993), reprinted in U.N. Doe. S/25307 (1993) [hereinafter CSCE Proposal], at 50-57, 177179.
10
Id.
11
Letter Dated 5 Apri/1993,from the Permanent Representative ofthe Russian Federation to the
United Nations, Addressed to the Secretary-General, U.N. Doe. S/25537 (1993), art. 22(1).
12
Letter Dated 16 February 1993, from the Permanent Representative of Italy to the United
Nations, Addressed to the Secretary-General, U.N. Doe. S/25300 (1993), art. 7.
13
See Roman A. Kolodkin, An Ad Hoc International Tribunal for the Prosecution of Serious
Violations of International Humanitarian Law in the Former Yugoslavia, 5 Crim. L. F. 381 (1994), at
396.
14
Secretary-General's Report, supra note 3, para 35.
15
The French Jurists felt that as the 1949 Geneva Conventions were old, the Statute of the
Yugoslav Tribunal should take into account subsequent developments in international humanitarian
Jaw, as reflected, inter alia, in the two Protocols of 1977. French Report, supra note 5, at 20.
9
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Concerning the omission of Additional Protocol 1, Theodor Meron suggests
that as it contains certain provisions that have not yet been accepted as customary law,
the Secretary-General may have felt it was better not to refer to the Protocol at all,
rather than listing only those provisions of the Protocol that had acquired customary
status. 16
Characterisation of the conflict as international or non-international

The Fourth Hague Convention and the grave breaches provisions of the 1949
Geneva Conventions only apply to international armed conflicts. Such conflicts
include conflicts between an established government and a state intervening on behalf
of the opposition, conflicts between states intervening on behalfof the opposing sides
in a civil war, and belligerent occupations. 17 Other types of conflict, for example wars
of national liberation, are said to be non-international. These types of conflict are
governed by the provisions found in Common Article 3 of the 1949 Geneva
Conventions, Additional Protocol II, and certain customary rules of international
humanitarian law which govern internal armed conflict. 18 Because Common Article 3
and Additional Protocol II are limited in their application when compared to the grave
breaches provisions of the 1949 Geneva Conventions and the Fourth Hague
Convention 19, it is therefore important to identify what, if any, phases of the Yugoslav
conflict were non-international.
After reviewing the various conflicts that have occurred m the former
Yugoslavia, the Commission of Experts concluded that:
" ....the character and complexity of the conflicts concerned, combined with the
web of agreements on humanitarian issues the parties have concluded among
themselves, justify an approach whereby it applies the law applicable in

16

Theodor Meron, War Crimes in Yugoslavia and the Development of International Law, 88 Am.
J. Int'l L. 78 (1994), at 80.
17
Common Article 2 of the Geneva Conventions.
18
Customary rules have developed to govern internal strife. These rules cover such areas as
protection of civilians from hostilities, in particular from indiscriminate attacks, protection of civilian
objects, in particular cultural property, protection of all those who do not (or no longer) take active
part in hostilities, as well as prohibition of means of warfare proscribed in international armed conflicts
and ban of certain methods of conducting hostilities. The Prosecutor v Tadic, Case No. IT-94-1-AR72,
Appeal on Jurisdiction (2 October 1995), [hereinafter Appeal's Decision] para. 127. For a more
detailed description of the customary rules of international humanitarian law governing internal armed
conflicts, see paras. 96-127.
19
Common Article 3 of the Geneva Conventions and Additional Protocol II do not contain
specific provisions requiring states or other parties to a non-international armed conflict to punish
serious violations of international law. Michael Bothe, War Crimes in Non-International Armed
Conflict, 24 Isr. Y. B. on Hum. Rts 241, (1995), at 242.
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international anned conflicts to the entirety of the anned conflicts in the territory
of the fonner Yugoslavia."

20

This conclusion may seem correct when assessing the conflict generally. Three
states have fought in the conflict, primarily in the territory of two of them, and a
number of proxy groups have participated on behalf of each party to the conflict. 21
However, the conflict that has occurred in the former Yugoslavia since 1991 has not
been continuous. By examining the course of the conflict, it is clear that there were
separate phases of the conflict, these being (1) the Slovenian conflict of 1991, (2) the
Croatian conflict of 1991, (3) the Croatian conflict following the February 1992
cease-fire, (4) and the conflict that occurred in Bosnia-Herzegovina between 1992 and
1995. After investigating each phase separately, and examining the various groups
which have participated in them, it is possible to argue that certain phases of the
conflict were non-international. This conclusion is supported by the fact that the
Security Council has never explicitly determined that the armed conflicts in the
former Yugoslavia were either all international armed conflicts or were all one
international armed conflict. 22 In addition, in his report the Secretary-General
explained that 1 January 1991 was chosen as the date from which the Tribunal had
jurisdiction as it was "a neutral date which was not tied to any specific event and
(was) clearly intended to convey the notion that no judgment as to the international or
internal character of the conflict (was) being exercised."23 Furthermore, the Appeals
Chamber of the Tribunal has decreed that the conflicts in the former Yugoslavia had
both internal and international aspects. Their view being based on various statements
of the international community, most notably the participants in the conflict, the
Security Council and the ICRC. 24
As stated above, the Fourth Hague Convention and the Geneva Conventions,
except for Common Article 3, apply only to conflicts between states. It is impossible

° First Interim Report of the Commission of Experts Established Pursuant to Security Council
Resolution 780 (1992), UN Doe. S/25274 (10 February 1993) [hereinafter First Interim Report], para.
45
21
See Christopher Greenwood, The Prosecution of War Crimes in the Former Yugoslavia, 26
Bracton L. J. 13 (1994), at 18. Meron has also suggested that the entire conflict should be considered
international and therefore subject to the rules of international anned conflict. "The relevant factors in
the transition of the conflict from internal to international were the recognition of Slovenia, Croatia
and Bosnia-Herzegovina; the admission of these states to the United Nations; and the agreements
concluded between the parties to the conflicts ... which provide for the application of the Geneva
Conventions, in whole or in part." Meron, supra note 16, at 81.
22
Appeal's Decision, supra note 18, para. 74.
23
Secretary-General's Report supra note 3, para 62.
24
The Appeals Chamber stated that the members of the Security Council had both aspects of the
conflict in mind when they adopted the Statute of the Tribunal. Consequently, they intended to
empower the Tribunal to adjudicate violations of international humanitarian law that occurred in either
context. Appeal's Decision, supra note 18, paras. 71-78.
2
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to argue that the hostilities that occurred in the republics of Slovenia, Croatia and
Bosnia-Herzegovina before they achieved statehood were governed by the rules
applicable in international armed conflicts. Only after these Republics had established
themselves as states could the fighting between troops of the Republics and troops
from the JNA be said to be international in character. While Bosnia-Herzegovina
satisfied the criteria of statehood by the time it declared independence in April 1992,
difficulties exist in determining the dates on which the Republics of Slovenia and
Croatia achieved statehood.
Article 1 of the 1933 Montevideo Convention on the Rights and Duties of
States declares that states should possess the following qualifications:
(a) a permanent population; (b) a defined territory; (c) a government, and (d) the
25
. to enter mto
.
.
capacity
re Iatwns
w1t. h other states.

Although Croatia and Slovenia had a permanent population, a defined territory
and the necessary government apparatus to govern effectively when. they declared
their independence on 25 June 1991, neither of them satisfied the final requirement of
the Montevideo Convention. 26 To have the capacity to enter into relations with other
states, an entity cannot be subject to the sovereignty of another state. Even though
Slovenia and Croatia declared their independence on 25 June 1991, they had not
severed all links with the Socialist Federal Republic of Yugoslavia at this time. This
is shown by the responses made by both the Yugoslav government and the
international community to the declarations of independence. The Yugoslav
government ordered units of the JNA to secure the international borders of Slovenia,
and to take control of important military and government installations within the two
Republics. As far as the Yugoslav government was concerned, Slovenia and Croatia
were still part of the Socialist Federal Republic of Yugoslavia. The international
community also held this view, as evidenced by their refusal to recognise the
declarations made by the two Republics.
In 1993 the Geneva Peace Conference set up the Badinter Commission to
determine the dates on which the various Republics succeeded from the former
Yugoslavia. The Commission considered that neither Croatia nor Slovenia had
achieved the criteria of statehood when they declared their independence on 25 June

25

See Shaw, supra note 6, at 127.
The importance of this criteria is reiterated in Article 2 of the 1978 and 1983 Vienna
Conventions on the Succession of States, which declares that "the date of the succession of states
means the date upon which the successor state replaced the predecessor state in the responsibility for
the international relations of the territory to which the succession of states relates."

26
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1991. 27 Nevertheless, the Commission concluded that by October 1991 the two
Republics had severed all links with the organs of the Socialist Federal Republic of
Yugoslavia. Since Croatia and Slovenia had suspended their declaration of
independence for three months on 7 July 1991, the Commission declared that Croatia
and Slovenia became states on 8 October 1991, this being the date the suspension
ceased to have effect. 28 Consequently, the entire Slovenian conflict and the initial
stages of the Croatian conflict were internal, and, as a result, were only governed by
the provisions contained in Common Article 3 and Additional Protocol 11, as well as
customary rules of international humanitarian law which govern internal armed
conflict
The fact that the international community did not recognise the two Republics
until the end of 1991 would not affect the Badinter Arbitration Commission's
determination as to the date on which Croatia became a state. Even though
recognition provides a strong indication that the relevant criteria of statehood have
been fulfilled, recognition has not always been considered a prerequisite for
statehood?9 It is merely an acceptance by states of an already existing situation. A
new state will acquire capacity in international law not by virtue of the consent of
others but by virtue of a particular factual situation. 30 Once Croatia satisfied the
requirements of statehood set out in the Montevideo Conventions, then the Croatian
conflict became governed by the rules of international armed conflict, regardless of
the fact that the international community did not recognise Croatia until the end of
1991.
At the end ofNovember 1991 the JNA withdrew its forces from Croatia. From
then on the conflict in Croatia was fought primarily between the Croatian Army and
forces from the so-called Serb Republic of Krajina, and consequently should be
viewed as an internal conflict. Such a classification still holds true for this phase of
the conflict even though troops of the Bosnian Serb Army occasionally attacked
positions controlled by the Croatian Government.
In the Nicaragua Case 31 the ICJ stated that it is possible to apply the rules of
international armed conflict to situations where the forces of different states have been
fighting against each other, without affecting the classification of a conflict as noninternational. In its decision, the ICJ contrasted the conflict between the contras and
27

Opinion No. 11, 32 I.L.M. (1993) 1586, at 1588.
Id.
29
See Shaw, supra note 6, at 208.
30
Id.
31
Military and Paramilitary Activities (Nicaragua v. United States) 1986 I.C.J. 4, 114.
[hereinafter "Nicaragua Case").
28
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the Sandinista government with that between the United States and Nicaragua. The
first, as an non-international conflict, was governed by Common Article 3 only,
whereas the second, as an international conflict fell under the rules of international
conflicts.
On the basis of the Nicaragua Case fighting between Croatian government
forces and Bosnian Serbs was governed by the rules contained in the Geneva and
Hague Conventions, whereas fighting between Croatian government forces and troops
from the Serb Republic of Krajina was only governed by the rules of noninternational conflicts. One consequence of following this approach is that civilians
caught in the middle of the fighting that occurred when the Croatian army retook the
rebel Croatian Serb areas of Western Slavonia in May 1995, and Krajina in August
1995, were only protected by the provisions contained in Common Article 3,
Additional Protocol II, and rules of customary law which govern internal armed
conflict.
The difficulties associated with deciding when Croatia became a state do not
apply to the fighting in Bosnia-Herzegovina as Croatia satisfied the requirements of
the Montevideo Convention when it declared independence on 6 March 1991. 32 While
minor armed incidents occurred between rival ethnic groups before this date, full
blown hostilities did not break out until after Bosnia-Herzegovina declared
independence. For the next few months troops loyal to the Bosnian government
fought troops from the JNA, Serbian paramilitary forces and local Bosnian Serb
militias. Since the Serbian government had a substantial influence over the Bosnian
territory that was in the hands of the Serbs this phase of the conflict was international.
On 19 May 1992, in an attempt to distance themselves from the Bosnian
conflict, Serbia and Montenegro withdrew their forces from the conflict in BosniaHerzegovina. Bosnian Serbs who had formally been in the JNA established the
Bosnian Serb Army in its place. From all appearances this army was commanded by
Bosnian Serbs who had formally been officers in the JNA, and became self-reliant by
requisitioning arms and ammunition belonging to the JNA which were situated in
Bosnia-Herzegovina. Its orders now came from the Bosnian Serb government that had
been established in Pale, and instead of trying to prevent Bosnia-Herzegovina from
seceding from the Socialist Federal Republic of Yugoslavia, the Bosnian Serb Army
now set out to establish an independent Bosnian Serb state.

32

The Badinter Arbitration Commission were of the view that since this date the constitutional
authorities of Bosnia-Herzegovina acted like a sovereign state in order to maintain its territorial
integrity and their full and exclusive powers. Greenwood, supra note 21, at 1588.
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While it may appear that the fighting which the took place in BosniaHerzegovina after the Federal Republic of Yugoslavia withdrew its forces was
internal, there are several factors which support a different finding. Despite public
statements to the contrary, Serbian and Montenegren officers were not encouraged to
return to the Federal Republic of Yugoslavia following the withdraw of the JNA. 33
Instead they continued to run the units they previously commanded in the JNA before
it divided. More direct evidence of the support the Federal Republic of Yugoslavia
gave to the Bosnian Serb Army comes from the fact that the JNA continued to pay the
salaries of several senior officers of the Bosnian Serb Army, and the Bosnian Serb
Army received direct logistical support at all levels from the JNA. 34 Accordingly,
even after the JNA divided there was still significant involvement in the Bosnian
conflict by forces from the Federal Republic ofYugoslavia. 35
While the authorities of the Federal Republic of Yugoslavia acted in a
clandestine manner in the way in which they supported the Bosnian Serbs, the
Croatian authorities openly supported the Bosnian Croat Army. Franjo Tudjman acted
as the de facto spokesperson for the so-called Bosnian Croat Republic of HercogBosnia. He represented them at various international peace conferences, most notably
Dayton, and when the Bosnian Croat Army turned on the Bosnian Muslims, the
international community threatened to impose sanctions on Croatia unless Tudjman
ordered the Bosnian Croatian forces to stop their attacks. The most obvious form of
assistance was the fact that on several occasions units from the Croatian Army fought
in Bosnia-Herzegovina alongside Bosnian Croat forces. On such occasions both sets
of forces received their orders from Zagreb. Based on these factors strong arguments
can be made for applying the laws of international armed conflict to the entire
Bosnian conflict.
Competence ratione materiae

Article 2 - Grave Breaches

Articles 2 to 5 of the Statute give the Tribunal jurisdiction to prosecute persons
responsible for committing serious violations of international humanitarian law.

33

The Prosecutor v Tadic, Case No. IT-94-1-T, Opening statement by Grant Niemann and
Michail Wladimiroff(7 May 1996), at 13.
34
Id.
35
Military correspondence between the Bosnian Serbs and Belgrade also indicated that the army
General Staff in the Serbian capital secretly organised the Serbian military campaign in BosniaHerzegovina. Ed Vulliamy, Serbian lies world chose to believe, The Guardian, 29 February 1996, at 6.
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Article 2, entitled "Grave Breaches of the Geneva Conventions of 1949," provides the
Tribunal with:
.... the power to prosecute persons committing or ordering to be committed grave
breaches of the Geneva Conventions of 12 August 1949, namely the following
acts against persons or property protected under the provisions of the relevant
Geneva Convention:
(a)

wilful killing;

(b)

torture and inhumane treatment, including biological experiments;

(c)

wilfully causing great suffering or serious injury to body or health;

(d)

extensive destruction and appropriation of property, not justified by
military necessity and carried out unlawfully and wantonly;

(e)

compelling a prisoner of war or a civilian to serve in the forces of a
hostile power;

(f)

wilfully depriving a prisoner of war or a civilian of the rights of fair and
regular trial;

(g)

unlawful deportation or transfer or unlawful confinement of a civilian;

(h)

taking civilians as hostages.

This article provides the core of the customary law applicable in international
armed conflicts. 36 While the terms of this provision are broad, inhumane acts can only
be prosecuted under this article if they were committed during an international armed
conflict, the defendant was connected to a party involved in the conflict, and the
victim was a protected person under one of the four 1949 Geneva Conventions. 37
Even though this provision is almost identical to the grave breaches provisions
of the four Geneva Conventions, one notable improvement has been made. In
paragraph (b) biological experiments have been specifically mentioned as a form of
inhumane treatment. By specifically including this offence within the Statute, the
Secretary-General has expanded the scope of conventional humanitarian law.
Unfortunately errors and inconsistencies in the way in which Article 2 was
drafted may reduce the effectiveness of this article. Criticisms have been made
regarding the use of the term "unlawful" in paragraphs (d) and (g) of Article 2. 38
36

Secretary-General's Report, supra note 3, para 37.
The last requirement may prove difficult to apply in some cases, for example where both the
defendant and the victim were of the same nationality, and control of an area was being disputed
between rival ethnic groups from within the same republic, because according to Article 2 of Geneva
Convention IV a protected person must be of a different nationality to the occupying power.
Greenwood, supra note 21, at 19. See also Appeal's Decision, supra note 22, para. 81.
38
Alfred P. Rubin, An International Criminal Tribuna/for Former Yugoslavia?, 6 Pace Int'l L. J.
7 (1994), at 14.
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While the language of these paragraphs is precisely the same as that used in the
equivalent provisions of the Geneva Conventions, the Statute did not define the term
'unlawful'. When the Geneva Conventions were signed, it was agreed that signatories
would give their own meaning to this and other general terms found in the
Conventions through their municipal criminal law. It was not intended that such
phases would be given an international meaning. Since the term "unlawful" does not
have an international meaning challenges as to the meaning of the word may arise. 39
Paragraph (g) is also inconsistent as the word "unlawful" was used before the
words "deportation" and "confinement" but not before the phase "transfers of
protected persons." This means all transfers of protected persons, whether lawful or
unlawful, are criminally punishable. Given that the Geneva Conventions recognise
certain situations in which the transfer of protected persons is allowed, applying
paragraph (g) in this way will lead to challenges based on the principle of nullum
.
. l ege. 40
cnmen
sme
Article 3 - Violations of the Laws and Customs of War

Article 3 gives the Tribunal jurisdiction over other "Violations of the Laws or
Customs of War", which the article describes as including "but not limited to":
(a)

employment of poisonous weapons or other weapons calculated to cause
unnecessary suffering;

(b)

wanton destruction of cities, towns or villages, or devastation not justified
by military necessity;

(c)

attack or bombardment, by whatever means, of undefended towns,
villages, dwellings, or buildings;

(d)

seizure of, destruction or wilful damage done to institutions dedicated to
religion, charity and education, the arts and sciences, historic monuments
and works of art and science;

(e)

plunder of public or private property.

39

Rubin comments that as he know no "handing over" of persons alleged to have committed a
"grave breach", no diplomatic correspondence or practice puts meaning to the term "unlawfully". Id.
40
Id.
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These provlSlons originate from Articles 23 to 28 of the Fourth Hague
Convention, and many of the provisions have been reiterated in subsequent
conventions, such as the 1925 Geneva Protocol for the Prohibition of Gases. 41
The use of the words "shall include but not limited to," raises the possibility
that the Tribunal will be able to prosecute violations of the laws and customs of war
which were not specifically mentioned in the Statute. When Resolution 827 (1993)
was being debated in the Security Council representatives from several countries
commented that the scope of Article 3 was not limited to violations of the Fourth
Hague Convention, but also covered violations of international humanitarian law
other than the grave breaches of the Geneva Conventions contained in Article 2 of the
Statute. For instance, the British delegate stated:
"It would be our view that the reference to the laws or customs of war in Article

3 is broad enough to include applicable international conventions." 42

Consequently it can be argued that Article 3 is a general clause covering all
violations of humanitarian law not falling under Article 2 or covered by Articles 4 or
5. In particular (i) violations of the Hague Laws of International Armed Conflict,
(ii) infringements of provisions of the Geneva Conventions other than those classified
as "grave breaches" by the Conventions, (iii) and violations of Common Article 3 and
other customary rules of internal conflicts.43
However, because the scope of Article 3 is potentially broad, legal problems
may arise from the principle nullum crimen sine lege. 44 Defendants charged with acts
41

Protocol for the Prohibition of the Use in War of Asphyxiating, Poisonous or Other Gases, and
of Bacteriological Methods of Warfare, 17 June 1925, reprinted in Schindler & Toman, The Laws of
Armed Conflict, the Netherlands: Sijthoff & Noordhoff(1981), at 109.
42
Provisional Verbatim Record of the 3217th Meeting of the Security Council, U .N. Doe. S/PV.
3217 (25 May 1993), at 19.
43
According to the ICJ in the Nicaragua Case, the provisions contained in Common Article 3 of
the Geneva Conventions reflect "elementary considerations of humanity," and cannot be breached in
any armed conflict whether international or internal in character. Nicaragua Case, supra note 31. For
an analysis of this decision see Theodor Meron, Human Rights and Humanitarian Norms as
Customary Law, Oxford: Clarendon Paperbacks (1991), at 25-37.
The Appeals Chamber has stated that when interpreting the meaning and purpose of the
expressions "violations of the laws or customs of war" and "violations of international humanitarian
law," one must take into account the context of the Statute as a whole. Since various provisions of the
Statute refer to "serious violations of international humanitarian law" the Appeals Chamber held that
"Article 3 functions as a residual clause designed to ensure that no serious violation of international
humanitarian law is taken away from the jurisdiction of the ... Tribunal." Appeal's Decision, supra note
18, paras. 90-91.
44
Karl Arthur Hochkammer, The Yugoslav War Crimes Tribunal: The Compatibility of Peace,
Politics and International Law, 28 Vand. J. Transnat'l L. 119, (1995), at 158.
While analogy inter legem is not forbidden in criminal law and cannot be entirely avoided, it is
nevertheless undesirable because it softens the principle of lex certa, whereby no conduct constitutes
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that are not specifically mentioned under Article 3 may argue that the alleged offence
has not been sufficiently established as a war crime. This problem was recognised by
the American Bar Association (ABA) which felt that when the Statute was drafted
Article 3 should have listed violations referred to in the Hague Conventions which
were not already specified. 45 A similar approach could be taken with regard to
including Common Article 3, and those provisions of the 1977 Additional Protocols
that codify customary international humanitarian law.
Article 4 - Genocide

Under Article 4 of the Statute the Tribunal is given the power to prosecute
persons committing the crime of genocide. 46 Paragraph 2 of this article defines
genocide as:
.... any of the following acts committed with the intent to destroy, in whole or in
part, a national, ethnical, racial or religious group, as such:
(a)

killing members of the group;

(b)

causing serious bodily or mental harm to members ofthe group;

(c)

deliberately inflicting on the group conditions of life calculated to bring
about its physical destruction in whole or in part;

(d)

imposing measures intended to prevent birth within the group;

(e)

forcibly transferring children of the group to another group.

Paragraph 3 stipulates that the Tribunal may prosecute persons who commit acts
of genocide, along with the related acts of conspiracy to commit genocide, direct and
public incitement to commit genocide, attempt to commit genocide and complicity in
genocide.
These two paragraphs are identical to Articles 2 and 3 of the 1948 Genocide
Convention which are limited in their range and scope. Such limitations will have a

an offence unless precisely defined by law. Pavel Dolenc, A Slovenian Perspective on the Statute and
Rules ofthe International Tribuna/for the Former Yugoslavia, 5 Crim. L. F. 451, (1994), at 458.
45
Keith E. Puis, Report on the International Tribunal to Adjudicate War Crimes Committed in the
Former Yugoslavia, Monroe Leigh, et al. American Bar Association, 1993, 12 B. U. Int'l L. J. 139
(1994), at 143.
46
In 1992 Bosnia-Herzegovina asked the ICJ for a finding that Serbian forces committed
genocide against its people [see Application of the Convention on the Protection and Punishment of
the Crime of Genocide (Bosnia-Herzegovina v. Yugoslavia (Serbia and Montenegro)), 1993 ICJ 3 (3
April 1993) reprinted in 32 I.L.M. 888 (1993)] Although the ICJ ordered both parties not to engage in
acts of genocide, it failed to address whether any acts of genocide had already taken place. Lisa L.
Schmandt, Peace With Justice: Is It Possible For The Former Yugoslavia? 30 Tex. Int'l L. J. 335
[1995] at 349.
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great impact on the acts to which Article 4 of the Statute applies. Although acts which
may be prosecuted by the Tribunal under this provision extend beyond killing, such
acts will only constitute genocide if the victim or victims were members of a national,
ethnic, racial or religious group, the defendant intended to destroy that group, either in
whole or in part, and the defendant committed the act in furtherance of this intent.
Direct intent is required. If members of the group are destroyed for any other reason,
then this will not be an act of genocide. Article 4 is further limited by the fact that the
extermination of social or political groups is not included within the definition of
genocide.
One advantage with prosecuting under Article 4 is that the Genocide
Convention prohibits genocidal acts whenever and wherever they are committed. The
Tribunal will therefore be able to prosecute acts of genocide committed in former
Yugoslavia after 1 January 1991 but before the date that hostilities broke out, and will
also be able to prosecute crimes committed outside the areas in which armed conflict
is taking place if such crimes full within the definition of genocide. For instance, if
the acts committed by the Serbs against the Albanian population in Kosovo fall within
the definition of genocide then the Tribunal may prosecute those persons who carried
out the acts, as well as those who ordered the acts to be committed.
Article 5 - Crimes Against Humanity

Finally, Article 5 grants the Tribunal the right to prosecute crimes against
humanity, which the Statute defines as:
...the following crimes when committed in armed conflict, whether international
or internal in character, and directed against any civilian population:
(a)

murder;

(b)

extermination;

(c)

enslavement;

(d)

deportation;

(e)

imprisonment;

(f)

torture;

(g)

rape:

(h)

persecutions on political, racial or religious grounds;

(i)

other inhumane acts.

Although the Secretary-General stated in his report that this article was based on
Article 6( c) of the Nuremberg Charter, this definition is in fact taken from Control
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Council Law No. 10, as its provisions were wider than Article 6(c) of the Nuremberg
47

Charter. The definition is also similar to Common Article 3 of the Geneva
Conventions. By including crimes against humanity within the Statute the Tribunal
will be able to prosecute crimes committed against the civilian population during
phases of the conflict which are deemed internal. Furthermore, the victims of crimes
against humanity need not come from a different party to the conflict from that of the
perpetrator. This would cover certain instances in which Serb civilians were allegedly
murdered by Serb soldiers for protecting Muslim families.
Unfortunately the elements that have to be satisfied in order to prosecute an
offender under Article 5 are more restrictive than those needed to prosecute under
Articles 2 and 3. It is not enough that the victim was a civilian. Crimes against
humanity must be committed against a "civilian population". Isolated attacks on
individuals will not satisfy the requirements of Article 5. 48
Several trials conducted after the Second World War under Control Council
Law No. 10 held that in order to show the crime was committed against a civilian
population, the crime must be organised and approved by the government controlling
49
the area in which the offence took place. Only under those situations did the Allies
have the right to prosecute an offender for committing a crime against humanity. The
judges hearing those cases made this ruling on the basis that if the appropriate
government was not implicated in the crimes, then they would punish the offender
50

themselves.
If such a restriction was applied by the Tribunal, then obtaining a conviction for
crimes against humanity would be difficult, as many of the crimes committed in
former Yugoslavia have occurred in areas with questionable government structures. 5 1
The Tribunal would be required to investigate the conduct of military and political
authorities in such areas to see if their actions, or inactions, could lead to an
assumption that the crimes were committed with the approval of the relevant
government. 52 This would place an extra burden on the staff of the Prosecutor's
office. For instance, to show that a guard at the Omarska camp committed a crime
against humanity the Prosecutor would have to show that the military and political
leaders in charge of the area in which the camp was situated failed to stop the crimes
47

Control Council Law No. 10 expanded the scope of crimes against humanity by including acts
of rape and torture within its defmition. Greenwood, supra note 21, at 20.
48
James O'Brien, The International Tribunal for Violations ofInternational Humanitarian Law in
the Former Yugoslavia, 87 Am. J. Int'l L. 639 (1993), at 649.
49
Id.
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Id.
51
"In a number of cases, the alleged facts seem to be attributable to groups operating in a
disorganised and undisciplined manner under very limited command and control," First Interim
Report, supra note 20, at 11
52
O'Brien, supra note 48, at 649.
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committed in the camp and failed to punish those who committed such acts. Such
evidence would show the Bosnian Serb government's approval of the acts that took
place there.
Fortunately these investigations will not be necessary as, in his report, the
Secretary-General did not expressly require that crimes against humanity be organised
and approved by the government of those that committed the acts. In his opinion, it
would be enough that the "inhumane act" was committed as part of a widespread or
systematic attack against any civilian population on national, political, ethnic, racial
or religious grounds. 53
With regard to this last statement, it is worth noting that the Secretary-General
has included acts committed against a civilian population on political grounds, even
though such a category was not included within the definition of genocide.
Another matter that will create problems for the Tribunal in the application of
Article 5 concerns the circumstances in which an atrocity will be considered a crime
against humanity. When the Nuremberg and Tokyo Charters were drafted the scope of
crimes against humanity was restri~ted, as both charters required that crimes against
humanity be committed "in execution of or in connection with another crime in the
charter of the tribunal." Although this requirement was eliminated in Control Council
Law No. 10, 54 a few tribunals that operated under this law applied the restrictive
meaning of crimes against humanity contained in the Nuremberg and Tokyo
Charters. 55
Fortunately the Statute has removed the restrictive requirement contained in the
Nuremberg and Tokyo Charters, although, in order to fall within the jurisdiction of
the Tribunal, crimes against humanity must be committed in "armed conflict". 56 As
the Statute does not define this term, it is unclear how this phase should be
interpreted. The use of the word "in" raises the possibility that a substantive, rather
than just a temporal, connection between the crime and the armed conflict is required.
Such a requirement was not advanced by states participating in the debate on
Resolution 827 (1993). They felt that it was sufficient for the purposes of Article 5
that the crime was committed 'during' armed conflict. 57 If this interpretation is
53

Secretary-Generals Report, supra note 3, para 47.
The nexus between crimes against humanity and either crimes against peace or war crimes was
also eliminated by the Genocide Convention and the Apartheid Convention, both of which prohibit
particular types of crimes of humanity regardless of any connection to armed conflict. Appeal's
Decision, supra note 18, at 140.
55
O'Brien supra note 48, at 649.
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followed, then certain crimes committed against civilian populations in areas of the
former Yugoslavia in which the armed conflict was not taking place, such as Kosovo
or Vojvodina, will fall within the Tribunal's jurisdiction.
Even if the Tribunal adopts this interpretation it will still face the dilemma of
how to include crimes committed before the armed conflict broke out in June 1991
within the definition of crimes against humanity. Given that the Tribunal was given
jurisdiction over crimes committed in former Yugoslavia since 1 January 1991, it
seems unlikely that the Secretary-General intended to limit the Tribunal's jurisdiction
over crimes committed before the outbreak of hostilities to acts of genocide, 58
especially as many organisations fell that the nexus between crimes against humanity
59

and armed conflict is unnecessary. Both the International Law Commission and the
ICRC have declared that unlike war crimes, crimes against humanity can be
committed independently of armed conflict. 60 As the Tribunal is bound by the terms
of the Statute, one commentator suggests that the Tribunal could overcome this
dilemma by classifying crimes committed before the outbreak of hostilities as isolated
acts of armed conflict.

61

Like Article 3, the inclusion of the words "other inhumane acts" in Article 5(i)
indicates that the list of crimes prohibited by Article 5 is not exhaustive. To prevent
the Tribunal from being criticised for violating the principle of nul/em crimen sine
lege, the ABA felt that Article 5 should have stated precisely which acts constituted
crimes against humanity. It suggested that crimes contained in Common Article 3 of
the Geneva Conventions that were not already included in Article 5 should have been
included within the Statute.
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It also suggested that Article 5(g) should have been

expanded to cover forced prostitution, forced pregnancy and other widespread sexual
abuses reputedly committed in the former Yugoslavia. 63
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The overlap between the crimes listed under the Statute

Like the Nuremberg and Tokyo Charters, there is considerable overlap·between
the crimes prohibited under the Statute. Even though rape is only expressly prohibited
by Article 5 of the Statute, it will be possible for the Tribunal to prosecute rape under
each of the four criminal articles. Similarly the Tribunal will be able to prosecute
those persons who were responsible for ordering or carrying out the policy of ethnic
cleansing under all four crimes within the its jurisdiction.
Rape
While Article 2 of the Statute does not expressly include rape as a grave breach,
since the provisions listed in this article are broad, rape will constitute a grave breach
of the Geneva Conventions. under paragraphs (b) and (c) of this article. As rape fits
within the definition of torture contained in the 1984 Torture Convention, persons
who commit rape may be prosecuted under paragraph (b) of Article 2 of the Statute.
Rape may also be prosecuted under this paragraph on the basis that it inflicts
inhumane treatment on a person. In addition, because rape causes great suffering or
serious injury to the body and health of the victim, the Tribunal will be able to
prosecute those who commit rape under Article 2(c) of the Statute. 64
Article 3 of the Statute allows the Tribunal to prosecute persons who violate the
laws and customs of war. Since acts of rape which are committed in warfare are
definitely crimes under international customary law this article provides a further
foundation for the prosecution of rape. The prohibition of rape in the modern laws of
armed conflict originated from the Military Code written by Francis Lieber in 1863. 65
The 1899 and 1907 Hague Conventions, while not specifically mentioning women,
required that "family honour and rights .... must be protected." Rape was prosecuted as
a war crime at the Tokyo Trials, and was listed as a crime against humanity in Control
Council Law No. 10. 66 Rape has also been outlawed by the Fourth Geneva
Convention and Additional Protocol 1. Article 27 of the Fourth Geneva Convention
and Articles 75(2)(b) and 76(1) of Additional Protocol I also prohibit enforced
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The ICRC has argued that all cases of rape wilfully causes serious injury to the health of the
women and thus is a grave breach. International Committee of the Red Cross, Aide Memoir (Dec.
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prostitution and any form of indecent assault committed during international armed
conflicts. Furthermore, Additional Protocol I prohibits inhuman and degrading
practices which outrage personal dignity, a category in which rape could be
prosecuted, and also prohibits the use of rape and other forms of sexual assault as a
form of reprisal against civilians.
Because of the broad nature of the phrase "includes, but not limited to," the
Tribunal also has jurisdiction over the customary laws of internal armed conflicts. The
Tribunal will therefore be able to prosecute persons who committed rapes during
phases of the conflict that are declared to be internal under common Article 3 of the
Geneva Conventions 67 and Article 4 of Additional Protocol 11. 68
It will be easier for the Tribunal to prosecute persons who committed rape under
Articles 2 and 3 of the Statute than prosecuting them for committing a crime against
humanity. In order to come within the scope of Article 5 the prosecution must prove
that the rape was committed as part of a widespread or systematic attack upon the
civilian population. Although this burden will be difficult to establish in individual
69
cases of rape.
Finally when rape is used as a way to eliminate a minority. group, then persons
who commit rape may be prosecuted under Article 4 of the Statute for committing an
act of genocide. For example, this article would apply when women of a particular
minority group were forcibly impregnated in order to dilute the bloodline of that
minority group. 70 Unfortunately, given the degree of intent needed to prove genocide,
it is unlikely that a prosecution under this article would be based upon allegations of
rape in isolation from evidence of other crimes. 71
Ethnic Cleansing
Persons who ordered or carried out ethnic cleansing within the former
Yugoslavia may also be prosecuted under all four of the categories within the
Tribunal's jurisdiction. Those who killed, tortured, raped or deported persons
. protected under the 1949 Geneva Conventions may be prosecuted under Article 2,
while those who wantonly destroyed civilian areas, attacked undefended towns,
destroyed or damaged cultural objects or plundered the property of civilians, may be
prosecuted under Article 3. Given the extent ofthe crimes and the systematic manner
67

The Tribunal may prosecute those who commit rape under Art 3(1)(c): "outrages upon human
dignity, in particular humiliating and degrading treatment."
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in which they were carried out, most if not all instances of ethnic cleansing will fall
within the definition of crimes of humanity.
Finally, since the practice of ethnic cleansing has resulted in the virtual
eradication of the civilian population of Muslims from much of the territory of
Bosnia-Herzegovina, it may be possible to prove the requisite intent required for
genocide by establishing that ethnic cleansing was conducted as a matter of official
policy. 72 In the absence of direct evidence of such a policy, it may also be possible to
infer the necessary specific intent from the number of victims belonging to a specific
group and other indications of demographic changes affecting this group which could
only be explained in terms of a systematic plan or policy directed against members of
the group as such. The Commission of Experts observed:
"There is sufficient evidence to conclude that the practices of ethnic cleansing
were not coincidental, sporadic or carried out by disorganised groups or bands of
civilians who could not be controlled by the Bosnian-Serb leadership. Indeed,
the patterns of conduct, the manner in which these acts were carried out, the
length of time over which they took place and the areas in which they occurred
combine to reveal a purpose, systematically and some planning and coordination
from higher authorities."

73

Competence Ratione Personae and Individual Criminal Responsibility

Paragraph 1 of Resolution 808 (1993) declared that the Tribunal shall be
established for the prosecution of persons responsible for serious violations of
international humanitarian law committed in the territory of the former Yugoslavia
since 1991. Because of previous resolutions passed by the Security Council, the
Secretary-General decided that the term "persons responsible for serious violations of
international humanitarian law," would only apply to natural persons. 74
In his report the Secretary-General did consider whether a juridical person, such
as an association or an organisation, could be considered criminal, so that its members
72
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for that reason alone could be subject to the jurisdiction of the Tribunal. Even though
a provision to this effect was included in the Nuremberg Charter, the SecretaryGeneral decided not to include juridical persons within the jurisdiction of the
Tribunal.

75

Despite the fact that Article 6 of the Statute limits the Tribunal's jurisdiction to
'natural persons', within these constraints the Tribunal has broad competence ratione
personae. 76 In paragraph 1 of Article 7 the Statute states that all persons who
"planned, instigated, ordered, committed or otherwise aided and abetted in the
planning, preparation or execution of a crime" within the Tribunal's jurisdiction are
personally responsible for the crime. This provision extends Article 4, which gives the
Tribunal jurisdiction over conspiracy, incitement, attempt and complicity in relation
to the crime of genocide. It will also enable the Tribunal to prosecute persons who
have provided material and financial support to those who have committed
. I atwns.
.
77
v10
Fulfilling the commitment to prosecute "all persons" who participated in
planning, preparation or execution of a crime, the Statute prevents Heads of State, or
government officials, from arguing that they are relieved of individual responsibility
because of their official positions.

78

As well as making military commanders liable

for unlawful orders they issue to their subordinates, the Statute extends their criminal
responsibility to situations where the commander "knew or had reason to know" that
their subordinates were about to commit unlawful acts, or had done so, and they failed
to take necessary and responsible measures to prevent such acts, or to punish those
who committed them.

79

Article 7 also specifies that "the fact that an accused person

acted pursuant to an order of a Government or of a superior shall not relieve him of
criminal responsibility, but may be considered in mitigation of punishment, if the
International Tribunal determines that justice so requires." 80
Questions relating to the scope of command responsibility and the applicability
of superior orders will provide an interesting challenge to the Tribunal. Because of the
chaotic nature of the fighting that occurred in the former Yugoslavia, it may not be
possible to implicate persons other than those who carried out the atrocities. The
Tribunal will therefore have to prosecute several political and military leaders under
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the doctrine of command responsibility, which requires commanders to repress, or
punish, those under their command who commit war crimes. The Statute provides that
commanders are responsible if they did not repress or punish criminal acts committed
by their subordinates which they "knew or had reason to know" were being, or had
been committed.
The scope of a commander's responsibility is defined by the words "knew or
had reason to know". Commanders are liable if they had received reports about the
crimes, and had not investigated or even read them. Indeed, because of the words
"had reason to know" it may be possible to hold commanders responsible simply by
establishing that a vast number of atrocities were committed by their subordinates. 81
As this approach has been rejected by the majority of trials that have dealt with the
doctrine of command responsibility Article 7(3) should not be applied to this extent. 82
This degree of responsibility places a heavy burden on commanders, as it does not
take account of the circumstances the commander was in. If the commander's lines of
communication were severed by the enemy, it would be unfair to hold him liable for
crimes he had received no information about. In accordance with the precedent set by
the Hostage Case and the definition of command responsibility set out by Article 86
of Additional Protocol I, the Tribunal should only hold commanders responsible if
they knew or had information which should have enabled them to conclude, in the
circumstances at the time, that their subordinates were committing or were going to
commit a war crime.
A great deal of the atrocities that were committed in the former Yugoslavia
were perpetrated by small paramilitary groups acting independently of the regular
army. Nevertheless, it may be possible to hold certain high officials responsible for
not preventing or repressing these crimes. In the Hostage Case the court held that
persons who had occupational or executive responsibility over an area were
responsible for repressing and punishing violations, even if committed by forces not
under their operational or administrative control. 83 Also, if it can be shown that the
crimes committed by different paramilitary groups were committed in an identical
way, then it may be possible to infer that the crimes were coordinated, and that the
officials who controlled the area either participated in the coordination of the crimes
or consented to them. 84
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Paragraph 4 of Article 7 ofthe Statute is identical to Article 8 of the Nuremberg
Charter. Under this article, the fact that a crime was committed pursuant to an order of
a superior was not considered when determining criminal culpability, and was not to
play a part in the context of another defence. Defendants who claimed that they
committed the crime "pursuant to orders and under the threat of death for
disobedience" would not be freed from liability. Once the act was proved to be
criminal, the defendant was to held to be responsible. Claims of compulsion or
mistake of law were only to be considered in mitigation of punishment.
The doctrine of absolute liability imposed by Article 8 of the Nuremberg
Charter was criticised because it did not give a defendant the opportunity to prove he
lacked a culpable state of mind. For instance, at the time the charter was adopted the
US Uniform Code of Military Justice allowed the defence of superior orders in
situations where the order was not so manifestly illegal that the subordinate did not
know or could not have known that the order was illegal.
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The Nuremberg Tribunal also felt that Article 8 was to harsh. In its ruling the
Tribunal decided that a defendant who acted pursuant to superior orders would be
freed from responsibility if no moral choice was available to him. The Commission of
Experts set up to investigate violations of international humanitarian law in the former
Yugoslavia supported a similar definition of superior orders. It recommended that
"the fact that a person acted pursuant to order of his government or of a superior does
relieve him from responsibility under international law, provided a moral choice was
available to him. " 86
To give effect to customary law, the Tribunal should not prevent a defendant
raising a defence based on lack of moral choice merely because the defendant acted in
pursuance to a superior order. A defendant should be exempted from criminal
responsibility if he shows that the order was not manifestly unlawful or that he carried
out the order under conditions of duress, as in such cases no moral choice was
available to the perpetrator.
It is interesting to note that although other defences to war crimes, such as
military necessity, reprisals and mistake of fact, were applied in several trials that
were conducted after the Second World War, the Secretary-General choose not to
include them in the Statute. However, the Secretary-General's report did recognise
that the Tribunal would have to decide on a case-by-case basis whether a defence,
such as minimum age or mental incapacity, would relieve a person accused of
committing violations of international humanitarian law from responsibility for their
85

See comments by Steven J. Lepper, reprinted in Coonan, supra note 6, at 248
The French Jurist proposed that the fact that an individual charged with a crime before the
Tribunal obeyed an order of a superior would not relieve him of responsibility if, in the circumstances
at the time, it was possible for him not to comply with that order. French Report supra note 5, at 25.
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actions. 87 When determining whether such defences are admissible the Tribunal must
"draw upon the general principles of law recognised by all nations." 88
Competence Ratione Loci and Ratione Temporis

The exact details of the territorial and temporal limits to the Tribunal's
competence, that were established in Article 1, are set out in Article 8. The territorial
jurisdiction of the Tribunal is limited to the territory of the former Socialist Federal
Republic ofYugoslavia, including its land surface, airspace and territorial waters. 89
In Resolution 808 (1993) the jurisdiction of the Tribunal was limited to
violations committed "since 1991 ". As the Secretary-General understood this phase to
mean anytime on or after 1 January 1991, the temporal jurisdiction of the Tribunal
begins on 1 January 1991. 90 This date was chosen because it was "a neutral date
which (was) not tied to any specific event."91
The temporal jurisdiction of the Tribunal is only defined in terms of its starting
point because when the Statute was drafted there was no indication when the
violations of international humanitarian law that were being committed in the former
Yugoslavia would cease. 92 With the signing of the Dayton Agreement the Security
Council may decide to limit the Tribunal's temporal jurisdiction. However, as it
demonstrated following the Gulf War, the Security Council is prepared to continue
taking appropriate measures to restore and maintain peace and security, in accordance
with Chapter VII of the Charter, long after the fighting has ceased. 93
Concurrent Jurisdiction

Since it was not the intention of the Security Council to preclude or prevent
national courts prosecuting persons who committed serious violations of international
humanitarian law in the former Yugoslavia, 94 Article 9 of the Statute provides that the
87

Secretary-G eneral's Report, supra note 2, para. 58.
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Id.

89

Limiting the competenc e of the Tribunal to crimes committed only in certain parts of the
territory of the former Yugoslavia would have a disastrous effect, in that it would prejudge the guilt
of
some and the innocence of others. Id., at 22.
90
Not all states agreed that the temporal jurisdiction of the Tribunal should begin before the
conflict actually broke out. The French jurists felt that as the Tribunal was set up under Chapter VII
to
maintain or restore peace, the Tribunal should only have jurisdiction over crimes committed after
the
dissolution of the former Yugoslavia. They suggested that crimes committed before this date should
be
prosecuted in the national courts of the former Yugoslavia, Id.
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Secretary-G eneral's Report, supra note 2, para 62.
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Morris and Scharf, supra note 59, at 119.
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Id.
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Secretary-G eneral's Report, supra note 3, para. 64.
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Tribunal's jurisdiction is concurrent to national courts. 95 In fact, the SecretaryGeneral stressed that national courts should be encouraged to prosecute such
persons. 96 Such prosecutions would lighten the workload of the Tribunal. 97 However,
Article 9 also states that the Tribunal shall have primacy over national courts, and "at
any stage" of the national courts proceedings, "the International Tribunal may
formally request national courts to defer to the competence of the International
Tribunal. "98
While Article 9 allows the Tribunal to request a national court to defer to its
competence, because such a request is not a 'request for assistance' which a state is
required to comply with pursuant to Article 29 of the Statute, a state may refuse to
defer a case to the Tribunal's competence on the grounds that such a deferral would
prevent the state's right to conduct its own proceedings. This right is preserved by
paragraph 1 of Article 9. 99
Article 10 of the Statute concerns the principle of non-his-in-idem, which
prevents persons being tried twice for the same crime. Although paragraph 1 of
Article 10 prevents national courts trying persons for crimes they had previously been
tried for by the Tri'bunal, paragraph 2 allows the Tribunal to try persons for crimes for
which they had already been tried for by a national court if:
(a)

the act for which he or she was tried was characterised as an ordinary
crime, or;

(b)

the national court's proceedings were not impartial or independent, were
designed to shield the accused from international criminal responsibility,
or the case was not diligently prosecuted.

100

When the Tribunal tries persons who have previously been tried by a national
court, the Tribunal will take into account the extent to which any penalty imposed by
95

While other forms of jurisdiction such as exclusive, preferential or appellate jurisdiction were
dismissed as possibilities for the Tribunal's jurisdiction with regard to national courts, concurrent
jurisdiction has certain drawbacks. Firstly, offenders would receive different punishments depending
on where the trial is held, Leslie Deak, The United Nations Ad Hoc Tribunal for the Former
Yugoslavia 20 Am. Soc. Int'l L. Proc. (1993), at 28; and concurrent jurisdiction might complicate the
use of defendants in one court as witnesses in another, as well as raise the problems of double
jeopardy. Paul Szasz, The Proposed War Crimes Tribuna/for Ex-Yugoslavia, 25 N.Y.U.J. Int'l & Pol.
405 (1993) at 426.
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Id.
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Luisa Vierucci, The First Steps of the International Criminal Tribunal for the Former
Yugoslavia, 6 Eur. J. Int'l L. 134 (1995), 137
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Statute, supra note 1, art. 9(2).
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O'Brien, supra note 48, at 655; see also Rubin, supra note 38, at 14.
100
During the debate on Resolution 827 (1993), several states suggested that the term national
proceedings included not only the trial and sentencing proceedings but also clemency, parole and other
proceedings that determine a defendant's punishment. O'Brien, Id.
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a national court has already been served.

101

This provision is important for if the

Tribunal was not allowed to prosecute persons who had been previously prosecuted in
'sham national trials', then the trials of Yugoslavian war criminals would suffer the
same fate as trials conducted after the First World War, where short sentences,
reduced by escape or clemency, undermined efforts to establish individual
~
.
102
respons1·b·l·
1 1ty 10r
war cnmes.
The Organisation of the Tribunal

Since the Tribunal was established to prosecute persons responsible for
committing serious violations of international humanitarian law in territory of the
former Yugoslavia, the Tribunal comprises a judicial organ, comprising two trial
chambers and an appeals chamber, a prosecutorial organ and a registry. 103 In his
commentary on the Statute the Secretary-General stated that the responsibilities of
these organs were as follows:
"It would be the function of the prosecutorial organ to investigate cases, prepare

indictments and prosecute persons responsible for committing .... violations (of
the Statute). The judicial organ would hear the cases presented to its Trial
Chambers, and consider appeals from the Trial Chambers in its Appeals
Chamber. A secretariat or Registry would be required to service both the
prosecutorial and judicial organs."

104

Article 12 states that the judicial organ of the Tribunal shall be composed of 11
Judges, no two of whom may be nationals of the same state. Three Judges shall
serve in each of the two trial chambers and five shall serve in the appeals chamber.
Article 13 declares that Judges must be "persons of high moral character,
impartiality and integrity who possess the qualifications required in their respective
countries for appointment to the highest judicial offices." 105 Furthermore, with
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Statute, supra note I, art. I 0(3)
O'Brien, supra note 48, at 655. It is worth noting that although the rule allowing retrial by the
Tribunal is theoretically sound, it will be much more difficult to follow in practice. Information the
Tribunal needs in order to decide that a retrial is necessary will be difficult to obtain, especially if the
country in question does not cooperate with the Tribunal. This situation will become even more
complicated when the tribunal is seeking evidence required to prove that the national trial was a
"sham". See Puis, supra note 45, at 149.
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The Statute, supra note I, art. 11.
104
Secretary-General's Report, supra note 3, para. 69.
105
Impartiality with respect to the Yugoslav situation is essential to ensure both the integrity of the
Tribunal and the right to trial by a fair and impartial judicial body. Morris and Scharf, supra note 59, at
143.
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regard to the overall composition of the Chambers, "due account shall be taken of
the experience of the Judges in criminal law, international law, including
international humanitarian law and human rights law." 106
The manner in which Judges are to be elected is also set out in Article 13. The
Secretary-General shall invite member states of the United Nations and nonmember states with permanent observer missions at UN headquarters to nominate
up to two Judges who possess the required qualifications. Nominations received by
the Secretary-General shall be forwarded to the Security Council who shall
establish a list of not less than twenty-two and not more than thirty-three
candidates. 107 From this list the General Assembly shall elect the eleven Judges
who will serve on the Tribunal. Each Judge will be elected for a team of four years,
after which they are eligible for re-election. If a vacancy arises in the Chambers
prior to the completion of the four year term, the Secretary-General, after consulting
with the President ofthe Security Council and the General Assembly, shall appoint
a suitably qualified person to fill the vacancy for the remainder of the term. 108
It has been suggested that the static composition of the Chambers and the lack
of alternate Judges may pose serious problems for the Tribunal's operation. If a
Judge has to excuse himself or herself, then the chamber in which he or she sits will
no longer be available to the defendant. Similarly if a Judge dies or is otherwise
unavailable, until their position is filled by the Secretary-General, his or her
Chamber will be forced to stop work. 109
Concerns have also been raised about the electoral process and the terms
Judges are appointed for. Since the Statute does not set out the grounds on which
the General Assembly may select Judges, undue political interference may affect
the election process. 110 Additionally, because the terms for which the Judges are
elected for are not staggered, the entire bench will be subject to turnover at the same
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The Statute, supra note 1, art. 9(1).
When preparing this list the Security Council must ensure that the principal legal systems of the
world are represented. This will give the Tribunal a multinational and multicultural composition. Such
a composition was not processed by the Nuremberg Tribunal, as it only included representatives from
France, the Soviet Union, the United States, and the United Kingdom. Christopher C. Joyner,
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Enforcing Human Rights Standards in the Former Yugoslavia: The Case for an International War
Crimes Tribunal, 22 Denv. J. Int'l L. & Pol. 235 (1994), at 267.
108
The Statute supra note 1, art. 9(3). This procedure is easier than the somewhat complicated and
time-consuming procedures that are required for the initial election of the Judges at the beginning of
each term. Morris and Scharf, supra note 58, at 146.
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Puis, supra note 45, at 145.
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Id., at 146.
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time. During this period it is possible that the entire bench will be more concerned
with re-election, than with the cases they are prosecuting. 111
Article 14 concerns the election of the President of the Tribunal and the
assignment of Judges to the various Chambers. The following article gives the
Judges the competence to adopt the rules of procedure and evidence for the conduct
of the pre-trial phase of the proceedings, trials and appeals, the admission of
evidence, the protection of victims and witnesses, and other appropriate matters. 112
The selection and the responsibilities of the Prosecutor are set out in Article 16.
The Prosecutor must be of "high moral character and must possess the highest level
of competence and experience in the conduct of investigations and prosecutions of
criminal cases," and shall be appointed by the Security Council on nomination by
the Secretary-Genera1. 113 Once elected the Prosecutor is "responsible for the
investigation and prosecution of persons responsible for serious violations of
international humanitarian law in the territory of the former Yugoslavia since 1
January, 1991. " 114 To ensure the impartiality of the Tribunal.is not questioned the
Prosecutor must be independent from other parts of the Tribunal, and must not seek
. mstructwns
.
.
fr om any government or firom any other source. 115
or receive
The administrative and support services offered to the Chambers and the
Prosecutor's office by the Registry are set out in Article 17. These services include
public information and external relations, preparation of minutes of meetings,
conference-service facilities, printing and publication of all documents, all
administrative work, budgetary and personnel matters, and serving as the channel of
communications to and from the Tribunal.
Since both the Chambers and the Prosecutor's office share the services of the
Registry, there may be possible conflicts of interest. It would be possible for the
Prosecutor's office to influence the Chambers by manipulating the workload of the
Registry, or to gain access, either deliberately or accidentally, to confidential
documents. To avoid such situations arising, the ABA recommended that the
Registry should separate personnel who work for the Prosecutor's office from those

lll
To avoid these problems occurring the ABA suggested that Judges should be elected for the
entire period that the Tribunal is in place, subject to removal for impropriety only by a unanimous
decision of the remaining Judges. Id.
uz
The Statute, supra note 1, art. 15.
!IJ
Id., art. 16(4).
114
Id., art. 16(1 ).
115
Along with governments, private individuals, and governmental and non-governmental
organisations, the Prosecutor must not seek or receive instructions from the Tribunal and the Security
Council. If he did, his work would not accord with the fundamental principles of fairness. Daniel D.
Ntanda Nsereko, Rules of Procedure and Evidence of the International Tribunal for the Former
Yugoslavia, 5 Crim. L. F. 507 (1993), at 517,
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who work for the Chambers. 116 Administrative or support services in the Registry
that did not have access to confidential information would not need to be
separated. 117
Investigation and Pre-Trial Proceedings

Articles 18 and 19 set out the investigation and pre-trial procedures the
Tribunal must follow. The Prosecutor shall initiate investigations, ex officio, or on
the basis of information obtained from any other source, particularly from
governments, UN organs, and inter-governmental and non-governmental
organisations. 118 During such investigations the Prosecutor has the authority to
question suspects, victims and witnesses, collect evidence and conduct on-site
investigations. While carrying out investigations the Prosecutor may seek the
assistance of any state authority which may assist the investigation..
Once the Prosecutor determines that a prima facie case exists, 119 the Prosecutor ·
shall prepare an indictment containing a concise statement of the facts and the
crime, or crimes, with which the accused is charged. 120 This indictment will then be
transmitted to a Judge of a Trial Chamber, who shall review the indictment and if
satisfied that the Prosecutor has established a prima facie case, the Judge shall
confirm the indictment. If the Judge is not satisfied the indictment will be
dismissed. After the indictment is confirmed the Judge "may, at the request of the
Prosecutor, issue such orders and warrants for the arrest, detention, surrender or
transfer of persons, and any other orders as may be required for the conduct of the
. I ,121
t na.
This pre-trial procedure closely follows the adversarial legal system, as
opposed to the inquisitorial legal system, since the investigation of offences and the
preparation of indictments are performed by the Prosecutor. Even though a Judge of
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Puis, supra note 45, 144-145.
Jerome J. Shestack, A Review and Critique of the Statute of the International Tribunal, 24 Isr.
Y. B. Hum. Rts 149 (1995), at 156.
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Even though this list is not exhaustive, the Statute is unclear on whether the Prosecutor may
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the Trial Chamber has to confirm an indictment, the Statute does not permit the
judge to investigate the offence independently. 122
Since the Prosecutor is to act independently of any government or organisation,
the Prosecutor cannot take political considerations into account when laying
indictments. 123 Once a prima facie case has been established the Prosecutor must
prepare an indictment, even if the person is the head of one of the belligerent forces
or is a major influence in peace negotiations. 124 This provision supports the view
that amnesties from prosecution organised between the leaders of the belligerent
forces will not prevent the Tribunal laying charges against them. 125
The detailed records kept by the Nazis meant that the courts which prosecuted
Nazi war criminals had no difficulty linking those who committed the crimes with
those who ordered them. This is not the case in the former Yugoslavia. Most of the
evidence that has been collected comes either from on-site investigations, or from
the testimony of victims and witnesses. Since it is unlikely that such evidence will
link high officials to the crimes which have been committed it has been suggested
that the Prosecutor should be given the ability to grant immunity to certain
defendants in return for ~nformation relating to offences committed by others. 126
Given the international character of the Tribunal it would be unwise to allow
the Prosecutor such discretion. Despite the fact that granting immunity to 'lowerlevel criminals' has been effective in the fight against organised crime in the United
States, immunity is not allowed in many countries. Allowing immunity would
greatly Americanise the Tribunal, and this result must be avoided in order to help
ensure general acceptance of the Tribunal by the international community. 127
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Szasz, supra note 94, at 423-424.
When asked whether those in senior positions would be indicted, the Prosecutor of the Tribunal,
Richard Goldstone, asserted that politics would not be taken into account in the decision to prosecute.
Schmandt, supra note 46, at 358.
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Rubin criticises the fact that even before the offence is proven the Prosecutor has the authority
and the responsibility to 'decapitate' peace negotiation teams. Rubin supra note 38, at 9. Another
commentator has stated "it may not be possible to bring about a peace settlement in the former
Yugoslavia if the Tribunal is going forward with active prosecutions of the state leaders of the
belligerent parties." Ruth Wedgwood, War Crimes in the Former Yugoslavia: Comments on the
International War Crimes Tribunal, 34 Va. J. Int'l L. 267 (1994), at 274.
Nsereko disagrees " .... where there is sufficient evidence to warrant prosecution, the Prosecutor
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Nsereko, supra note 115, at 518-519.
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Trial and Post-Trial Proceedings

The rules relating to the commencement and conduct of trial proceedings are
set out in Article 20. Once taken into custody persons accused of committing
offences must be immediately informed of the charges against them. After they are
transferred to the Tribunal the Trial Chamber shall read the indictment to them,
ensure that their rights are respected, confirm they understand the indictment,
instruct them to enter a plea, and set a date for their trial. During the trial of the
accused, the Trial Chambers must ensure that the trial is "fair and expeditious and
the proceedings are conducted in accordance with the rules of procedure and
128
evidence." The Trial Chambers must also ensure that the rights of the accused are
fully respected, and appropriate protection is provided to victims and witnesses.
Article 21 sets out the rights of the accused. The accused is entitled to a fair and
public hearing, subject to rules relating to the protection of victims and witnesses, is

presumed to be innocent until proven guilty, and is entitled to the following
minimum guarantees:
(a)

to be informed promptly and in detail in a language which he understands
of the nature and cause of the charge against him;

(b)

to have adequate time and facilities for the preparation of his defence and
to communicate with counsel of his own choosing;

(c)

to be tried without undue delay;

(d)

to be tried in his presence, and to defend himself in person or through
legal assistance of his own choosing; to be informed, if he does not have
legal assistance, of this right; and to have legal assistance assigned to him,
in any case where the interests of justice so require, and without payment
by him in any such case if he does not have sufficient means to pay for it;

(e)

to examine, or have examined, the witnesses against him and to obtain the
attendance and examination of witnesses on his behalf under the same
conditions as witnesses against him.

(f)

to have the free assistance of an interpreter if he cannot understand or
speak the language used in the International Tribunal;

(g)

not to be compelled to testify against himself or to confess guilt.

Despite the fact that Article 21 incorporates many internationally recognised
standards regarding the rights of an accused, in particular the standards set out in
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Statute, supra note I, art. 20( I).
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Article 14 of the International Covenant on Civil and Political Rights, 129 no reference
is made regarding pre-trial release or habeas corpus . 130
While defendants should have been given the right to contest the lawfulness of
their arrest or detention, it would have been unwise to release defendants before trial.
There is a strong possibility that if Serbian defendants are released before their trial
they will attempt to flee to either Serbia or Republika Srpska as both territories have
repeatedly refused to recognise the jurisdiction of the Tribunal. Because of the lack
of adequate safeguards to ensure that defendants will return to the Tribunal to face
trial, it was appropriate therefore that the right of pre-trial release was not included in
the Statute. 131
By requiring that defendants must be tried in their presence, 132 the Statute
rejected the idea of in absentia trials, which was recommended by the French to
ensure that defendants did not escape conviction simply because they refused to
appear. 133 After receiving reports from several states the Secretary-General decided
that trials in absentia should not be allowed because there was a "widespread
perception" that such trials would be inconsistent with Article 14 of the International
Covenant on Civil and Political Rights.

134

Many of the crimes that have been committed in the former Yugoslavia were
committed by irregular soldiers and bands of armed civilians. It is possible that some
of the crimes committed may have been carried out by juveniles. Although many
domestic legal systems prosecute and punish juvenile offenders separately from
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International Covenant on Civil and Political Rights (1966), reprinted 6 I.L.M. 368.
Both these rights are provided for under Article 9 of the International Covenant on Civil and
Political Rights. Id.
The Rules of Procedure and Evidence do allow pre-trial release, but only in exceptional
circumstances, and only if the accused will appear for trial, and if released will not pose a danger to
any victim, witness or other person. I.T.R. Proc. & Evid. supra note 2, Rule 65.
131
The ABA felt that the blanket rule against pre-trial release was unlawfully, but did recognise
the difficulties that would arise if such a right was allowed. Puis supra note 45, at 149-150.
132
The defendant may be temporally removed from the courtroom for contemptuous behaviour,
safety reasons or some other good cause. O'Brien supra note 48, at 656.
133
In their report the French proposed that if a defendant was indicted by the Prosecutor and the
indictment was approved by a Trial Chamber, the trial could commence even if the defendant refused
to front up to the Tribunal. French Report, supra note 5, at 30.
134
Secretary-General's Report, supra note 2, para I 01. The prohibition against trials in absentia
represents a substantial advance over the Nuremberg Charter which allowed for trials without the
defendant present. During the Nuremberg Trial Martin Bormann was convicted and sentenced to death
in absentia. O'Brien supra note 48, at 656.
Those opposed to trials in absentia stress that defendants must participate in their defence in
order to protect due process and avoid the "smell of show trials." They also argue that condemnation
before apprehension can be achieved through indictments instead of in absentia trials. Such public
statements may encourage states who have custody over accused persons to surrender them. Finally, in
absentia trials may highlight procedural irregularities, resulting in acquittals. O'Brien, Id., at 656-657.
130

141

135
adults, the Statute does not distinguish between them. The Statute should have
addressed this issue, especially as Article 14 of the International Covenant on Civil
and Political Rights declares that when prosecuting juvenile defendants a court must
take into account their age and the desirability of promoting their rehabilitation.

Several people who will be required to give evidence in front of the Tribunal
will be the victims of rape, sex offences and torture. Because the defence has the
right to examine witnesses, such examinations may psychologically destroy
136
witnesses who may be already traumatised. Article 22 addresses this problem by
requiring that the Tribunal adopt rules protecting victims and witnesses, within its
Rules of Procedure and Evidence.
Articles 23 and 24 give the Tribunal the power to pronounce judgment and
impose sentences and penalties on persons convicted of serious violations of
international humanitarian law. Judgements must be by a majority of the Judges in
the Trial Chamber, and must be delivered in public. A reasoned opinion made in
writing, to which separate or dissenting opinions may be appended, must accompany
. dgment. 137
theJU
Upon conviction, the Tribunal may sentence the accused to a period of
imprisonment and may order any property and proceeds which have been acquired by
criminal conduct, including by means of duress, to be confiscated and returned to
138
their rightful owners. The Tribunal is not authorised to sentence the accused to
death.
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See Dolenc, supra note 42, at 459. For example, in the United Kingdom a court must take into
account the welfare of the child when imposing sentences on persons under the age of 18. Except in
certain cases, when imposing sentences the court cannot impose custodial sentences on persons 14
years or under, and may only imprison persons under 18 for a period of up to twelve months. See
Caroline Ball, Youth Offenders and the Youth Court, Crim. L. Rev. 277 (1992), at 277.
Although the Statute did not distinguish between juvenile and adult offenders, the SecretaryGeneral's Report did recognise that a person could be relieved of individual criminal responsibility if
they committed the act as a juvenile. However, the Report did not indicate at which age an offender
would be considered an adult for the purposes of being prosecuted under the Article 7 of the Statue.
Secretary-Generals Report, supra note 2, para 58.
136
See comments by Christopher L. Blakesley, reprinted in Coonan, supra note 6, at 244.
Stestack has stated that "although justice will be best served by affording the defendant full
confrontational rights, the war crimes in the former Yugoslavia may involve a unique situation calling
for the Tribunal to devise novel protective measures for witnesses and victims and to modify the rights
of the defendant accordingly." Stestack, supra note 117, at 158.
137
To ensure the decision is fair, the "reasoned opinion" should include findings of ultimate and
supporting fact for each element of any charge against the accused and sufficient legal reasoning to
support each of the judges' conclusions. Shestack, Id., at 157.
138
By only allowing property to be confiscated if it can be returned to its rightful owners, Article
24 fails to address the question of forfeiture if the property and/or proceeds cannot be returned to the
person it was stolen from. Dolenc, supra note 44, at 459.
139
Secretary-Generals Report, supra note 3, para. 112.
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Appellate and Review Proceedings

Under Article 25 convicted persons or the Prosecutor may appeal decisions
made by the Trial Chambers on the grounds that there has been either an error on a
question of law invalidating the decision, or an error of fact which has occasioned a
miscarriage of justice. After hearing such appeals, the Appeals Chamber may
confirm, reverse or revise the Trial Chamber's decisions. The Statute, however, does
not allow the Appeals Chamber to send proceedings back to a Trial Chamber so that
questions of fact may be decided. This position follows the inquisitorial legal system,
in which appellate courts may determine questions of fact for themselves; in
adversarial legal systems, appellate courts usually remit such questions to the trial
court.
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The next article in the Statute permits both the accused and the Prosecutor to
apply to either the Trial Chamber or the Appeals Chamber to review its decision if a
new fact comes to light which was not known at the time of the proceedings before
the Trial Chambers or the Appeals Chamber, and that fact could have been a decisive
c.
•
. . 141
1actor
m
reach.mg the dec1s10n.
Enforcement of Sentences

Given the nature of the crimes committed during the conflict and the
international character of the Tribunal, it was decided that persons convicted by the
Tribunal should serve their sentence outside the territory of the former Yugoslavia to
ensure that it will be enforced. 142 Pursuant to Article 27 persons convicted shall serve
their term of imprisonment in a state designated by the Tribunal, from a list prepared
by the Registry of states who have indicated their willingness to accept convicted
persons.
Under Article 28 eligibility for pardon or commutation of sentence is to be
determined by the laws of the state in which the defendant is imprisoned. If eligible
for release the state concerned shall notify the Tribunal, and the President of the
Tribunal, in consultation with the other Judges, shall decide to pardon or commute
the sentence of the defendant "on the basis of justice and the general principles of
law."
The ABA pointed out that the way in which this article is worded could lead to
unequal enforcement of sentences. The length of time required before consideration
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141
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O'Brien, supra note 48, at 656.
Statute, supra note 1, art. 26.
Secretary-Generals Report supra note 3, para. 121.
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143
by a parole board may be two years in one country and ten in another. Another
problem which may eventuate is that the Tribunal may no longer be in existence
144
when the prisoner becomes eligible for release. Because of these possibilities, the
ABA suggested that the Tribunal should adopt guidelines that states should use to
ensure prisoners are treated similarly, and should adopt procedures for the treatment

of prisoners after the Tribunal has dissolved.
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General Provisions

When the Allied powers set up the Nuremberg and Tokyo Tribunals they
exercised full authority and control over the territory of Germany and Japan
respectively. Consequently they did not need the cooperation of the national
authorities of these two states in order to carry out investigations, collect evidence
and apprehend suspects. The Tribunal is not as fortunate. When establishing the
Tribunal the Security Council was aware that it lacked any direct authority over the
territories of the former Yugoslavia and as a consequence could not carry out
investigations, subpoena witnesses or serve arrest warrants without the cooperation
of the national authorities of states.
To ensure that the Tribunal can fulfil the tasks the Security Council gave it,
Article 29 requires states to comply with requests for assistance from the Tribunal in
the identification and location of persons, the taking of testimony, the production of
evidence and the service of documents. States must also comply with orders issued
by the Trial Chambers regarding the arrest or detention of persons, the surrender or
transfer of the accused to the Tribunal and any other order necessary for the conduct
of the trial. In addition, Resolution 827 (1993) requires states to take necessary
measures, including the adoption of domestic legislation, to implement the orders of
the Tribunal. Because the Tribunal was established pursuant to a Chapter VII
resolution these obligations are binding on all states, including the Republics of the
former Yugoslavia.
One major problem the Tribunal will face is that under Article 29 only states
have to cooperate with the orders issued by the Tribunal. Since the Bosnian Serb
Republic has not been recognised as a sovereign and independent state, the Bosnian
146
Serbs will not be under any obligation to carry out the orders of the Tribunal.
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Puis, supra note 45, at 150.
Id.
145
Id.
146
Rubin, supra note 38, at 10.
This problem was overcome when the Judges adopted the Rules of Procedure and Evidence. A
State is defined in Rule 2 ofthe Rules of Procedure and Evidence as "a State Member or non-Member
144
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Nevertheless Bosnian Serbs who are accused of committing war crimes will become
"prisoners in their own country" for if they set foot in another state, that state will be
obliged to arrest and extradite them.
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Cooperation and Judicial Assistance

Article 30 grants to the Judges, the Prosecutor and the Registry, the privileges
and immunities, exemptions and facilities accorded to diplomatic envoys under
international law, and grants to the staff of the Prosecutor and the Registry the
privileges and immunities accorded to officials of the United Nations under the
Convention on the Privileges and Immunities of the United Nations. In addition
Article 30 declares that "other persons, including the accused, who are required at the
seat of the Tribunal, shall be accorded such treatment as is necessary for the proper
functioning ofthe Tribunal."
The last four provisions of the Statute set out various administrative matters.
148
The Tribunal shall be situated in the Hague, it shall be financed by the United
15
149
Nations, and its working languages shall be English and French. Finally, Article
34 requires the President of the Tribunal to submit an annual report on the Tribunal's

°

activities to the Security Council and the General Assembly.

ofthe United Nations or a self-proclaimed entity de facto exercising governmental functions, whether
recognised as a State or not." I.T.R. Proc. & Evid. supra note 2.
147
See comments by the representative of the United States during the adoption of Security
Council Resolution 827 (I993). Provisional Verbatim Record of the 32I7th Meeting of the Security
Council, U.N. Doe. S/PV.32I7. Quoted in O'Brien, supra note 48, at 657.
148
Statute supra note I, art. 3I. In his commentary on the Statute the Secretary-General suggested
that the Tribunal may also be seated in Geneva. However, as the United Nations European
Headquarters which is located in Geneva was associated with the political negotiations to end the
Yugoslav conflict, several persons felt that it was undesirable to conduct judicial proceedings to
determine individual criminal responsibility for the atrocities committed in the conflict in close
proximity to political negotiations to settle the conflict. Secretary-General Report, supra note 3, para.
I31.
149
Statute, supra note I, art 32.
150
Id., art 33. This is consistent with the official languages of the ICJ and the working languages of
the United Nations. Morris and Scharf, supra note 59, at 237.

145

THE RULES OF PROCEDURE AND EVIDENCE

The Judges of the Tribunal adopted the Rules of Procedure and Evidence under
1

which the Tribunal would operate on 11 February 1994. These rules came into force
on 14 March 1994. In accordance with Article 15 ofthe Statute the Rules govern "the
conduct of the pre-trial phase of the proceedings, trials and appeals, the admission of
evidence and the protection of victims and witnesses."2 In addition, the Rules augment
provisions contained in the Statute relating to the issuing of orders and warrants by the
Trial Chambers, the appointment of counsel and the necessary structure for the
functioning and organisation ofthe Tribunal. 3
When formulating these rules the Judges took into consideration the rules of
procedure and evidence prevalent throughout the major legal systems of the world.
The rules under which the Nuremberg and Tokyo Tribunals operated were not
followed as they were of little precedential value to the Tribunal. 4 Even though the
Judges tried to capture "the international character of the Tribunal", the rules they
choose to follow reflect the common law adversarial system more than the civil law
inquisitorial system. 5
The Rules of Procedure and Evidence are arranged in logical sequence because
when they formulated the Rules the Judges tried to reflect the actual steps in the
proceedings. The Judges also tried to write the Rules using plain and understandable
language. 6 The Rules are divided into nine parts. Part One, entitled "General
International Tribunal for the Prosecution of Persons Responsible for Serious Violations of
International Humanitarian Law Committed in the Territory of the Former Yugoslavia Since 1991,
Rules of Procedure and Evidence, U.N. Doe. IT/32 (1994), amended by U.N. Doe. IT/32/Rev. I
(1994), U.N. Doe IT/32/Rev. 2 (1994), U.N. Doe. IT/Rev. 3 (1995), reprinted 33 I.L.M. 484 (1994)
[hereinafter "I.T.R. Proc & Evid."].
2
The Statute of the International Tribunal is set out as an annex to the Report of the SecretaryGeneral Pursuant to Paragraph 2 of Security Council Resolution 808 (1993), U.N. Doe. S/25704,
[hereinafter "the Statute"].
3
See Morten Bergsmo, International Criminal Tribunal for the Former Yugoslavia: Recent
Developments, 15 Hum. Rts. L. J. 405 (I 994), at 407.
4
As the Nuremberg Charter directed the Tribunal to "adopt and apply to the greatest extent
expeditious and non-technical procedure", the rules the Nuremberg Tribunat,o]erated from scarcely
covered three and a half pages and contained only eleven brief articles. All procedural problems were
resolved by individual decisions of the Tribunal. Daniel D. Ntanda Nsereko, Rules of Procedure and
Evidence of the International Tribuna/for the Former Yugoslavia, 5 Crim. L. F. 507 (1994), at 508.
At Tokyo there were only nine rules of procedure which formed part of the Statute of the Tribunal.
Again all other matters were left to the case by case ruling of the Tribunal. Report of the International
Tribunal for the Prosecution of Persons Responsible for Serious Violations of International
Humanitarian Law Committed in the Former Yugoslavia Since 1991, UN Doe. A/49/342 (29 August
1994), para. 54 [hereinafter "1994 Annual Report"].
5
Such an approach followed the Statute's preference for a modified adversarial model. Nsereko Id.
6
1994 Annual Report, supra note 4, para 57.
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Provisions," provides that the working languages of the Tribunal will be English and
7
French although an accused has the right to use his or her own language. A Chamber
may exercise its functions at a place other than the Hague if the President of the
8
Tribunal authorises it in the interests of justice. Acts committed by any party to the
proceedings which do not comply with the Rules will only be declared invalid if the
act was inconsistent with the fundamental principles of fairness and occasioned a
9
miscarriage of justice. Rule 6 allows the Tribunal to amend the Rules provided such
10
amendments are unanimously approved by the Judges.
Primacy of the Tribunal

Article 9 of the Statute provides that the Tribunal and national courts have
concurrent jurisdiction over persons who commit crimes within the jurisdiction of the
Tribunal. Nevertheless, because it has primacy over national courts the Tribunal may
formally request national courts to defer to the competence of the Tribunal. Part Two
of the Rules sets out the procedure for making such deferrals.
When it appears to the Prosecutor that crimes within the Tribunal's jurisdiction
have been or are still subject to investigation or court proceedings in any state, the
Prosecutor may request the state concerned to supply him with all information
11
concerning such investigations or proceedings. States are obliged to comply with
such a request under Article 29 of the Statute. After receiving this information the
Prosecutor may propose to the Trial Chamber designated by the President that a
formal request be made that such courts defer to the competence of the Tribunal, if:
(i)

the national court characterises the act under investigation as an ordinary
crime;

(ii)

a lack of impartiality or independence exists, or the investigations or
proceedings are designed to shield the accused from international criminal
responsibility, or the case is not diligently prosecuted; or

(iii)

the proceeding concerns matters closely related to significant factual or
legal questions that may have implications for investigations or
prosecutions before the Tribunal.

12

7

I.T.R. Proc. & Evid., supra note 1, R. 3(D). Under Rule 3(C) witnesses who do not have sufficient
knowledge of either of the working languages may also use their own language.
8
Id.,R.4.
9
Id., R. 5.
10
Id., R. 6(B). Such an amendment would enter into force immediately, but will not operate to
prejudice the rights of the accused in any pending case. R. 6(C).
11
Id., R. 8.
12
Id., R. 9.
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If the Trial Chamber is convinced that one of the grounds for deferral has been
established, the Trial Chamber may issue a formal request to the state concerned that
its national court defer to the competence of the Tribunal.

13

To ensure the fairness of

the subsequent proceedings, the person whose case is deferred to the Tribunal's
competence cannot be tried by the Trial Chamber which requested the deferral.

14

If within 60 days after a request for deferral has been made the national state fails
to file a response that satisfies the Trial Chamber that it has taken or is taking
adequate steps to comply with the order, the Trial Chamber may request the President
of the Tribunal to report the matter to the Security Council.

15

The principle of non bis in idem is reiterated in Article 10(1) of the Statute which
forbids national courts from trying persons for "acts constituting serious violations of
international humanitarian law" for which those persons have already been tried by
the Tribunal. If a national court violates the non bis in idem principle Rule 13 requires
a Trial Chamber to "issue a reasoned order requesting that court permanently to
discontinue its proceedings. If that court fails to do so, the President (of the Tribunal)
may report the matter to the Security Council." Since the Statute allows the Tribunal
to prosecute persons who have been previously prosecuted by a national court, 16 Rule
12 declares that "determinations of courts of any state are not binding on the
Tribunal."
Organisation of the Tribunal

Part Three sets out rules relating to the various organs of the Tribunal. Rules 14 to
17 apply to the Judges of the Tribunal. Before taking up their duties each Judge must
declare that he or she will perform their duties and exercise their powers honourably,
faithfully, impartially and conscientiously. 17 While all Judges are deemed to be equal
in the exercise of their judicial functions, there may be other situations where it is
necessary to distinguish among the Judges. In such cases the President and the VicePresident shall have precedence, followed by the Presiding Judges of the Trial
Chambers. The superiority of the remaining Judges shall be determined according to
the date on which a Judge was elected to the Tribunal, and, for Judges appointed on
the same day, the actual age ofthe Judges.

18

13

Id., R. 10(A).
Id., R. 1O(C).
15
Id., R. II.
16
The Statute, supra note 2, art. I 0(2).
17
I.T.R. Proc. & Evict. supra note I, R. 14. The declaration must be signed by the Judge and
witnessed by the Secretary-General of the United Nations or his representative.
18
Id., R. I7.
14
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To ensure fairness, Judges are forbidden to preside over trials or appeals in which
they have a personal interest or an association which might affect their impartiality. 19
Similarly the Judge of the Trial Chamber who reviews an indictment against an
accused cannot sit as a member of the Trial Chamber for the trial of that accused/ 0
and no member of the Appeals Chamber can sit on any appeal in a case in which he
or she sat as a member of the Trial Chamber. 21
Under Rule 16 Judges are allowed to resign from the Tribunal. Resignations must
be communicated in writing to the President of the Tribunal who in turn must
transmit the resignation to the Secretary-General of the United Nations.
Rules 18 to 22 provide for the election and functions of the President and VicePresident of the Tribunal. Both the President and Vice-President must be elected by a
majority of the Tribunal's Judges, 22 and are elected for a two year term, at the end of
which they may be re-elected for one more term. 23 While the President must preside
over the Appeals Chamber/4 the Vice President may sit as a member of either the
Trial Chamber of the Appeals Chamber. 25
The President is required to preside over all plenary meetings of the Tribunal, coordinate the work of the Chambers, supervise the activities of the Registry and to
carry out any other function given to the President by the Statute and the Rules. 26 The
Vice-President is to carry out these functions if the President is absent or is otherwise
unable to carry out these functions? 7
Rule 23 provides for the establishment of a Bureau, which is to consist of the
President, Vice-President and the presiding Judges of the two Trial Chambers. The
Bureau was assigned the task of considering all major questions relating to the
functioning of the Tribunal,28 and will assist in the determination and implementation
of administrative rules and regulations issued by the Tribunal. 29 Other matters
provided for in the Statute and the Rules, such as the election of the President and

19

Id., R. 15(A).
Id., R. 15(C).
21
Id., R. 15(D).
22
Id., RR. 18(C), 20(C).
23
Id., RR. 18(A), 20(A).
24
The Statute, supra note 2, art. 14.
25
I.T.R. Proc. & Evid. supra note 1, R. 20(8).
26
Id., R. 19.
27
Id., R. 21.
28
For instance, the Bureau has responsibility for determining an application for the disqualification
of a Judge pursuant to Rule 15, 1994 Annual Report, supra note 4, para 69.
29
Id.
20
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Vice-President and the adoption and amendment of rules, shall be decided during
plenary meeting of the Tribunal. 30
According to Rule 27 Judges must rotate on a regular basis between the Trial
Chambers and the Appeals Chamber. Judges may also be temporarily assigned to
another Chamber by the President. 31 Each month one Judge from each of the Trial
Chambers will be assigned to review indictments prepared by the Prosecutor. 32
Rules governing the appointment of the Registrar, the Deputy Registrar and the
Registry Staff are set out in Rules 30 and 31. Before taking up their positions all staff
members of the Registry, along with the Registrar and Deputy Registrar, must declare
that they willperform their duties in all loyalty, discretion and good conscience and
they will faithfully observe all the provisions of the Statute and the Rules of the
Tribunal. 33 The Registrar will assist the Chambers, the plenary meetings of the
Tribunal, the Judges and the Prosecutor in the performance of their functions. The
Registrar is also responsible for the administration and servicing of the Tribunal and
shall serve as its channel of communication. 34 The Registrar shall also keep a Record
Book which shall list all the particulars of each case brought before the Tribunal. 35
Rule 34 requires that the Registrar must establish a Victims and Witnesses Unit.
In accordance with Article 22 of the Statute this unit is charged with recommending
protective measures for victims and witnesses and with providing counselling and
support for victims and witnesses, especially in cases of rape and sexual assault. 36 It
has been suggested, however, that when making recommendations the unit should try
to avoid affecting the rights guaranteed to the defendant under Article 21 of the
Statute. 37
Rule 37 declares that the Prosecutor shall perform all the functions provided by
the Statute in accordance with the Rules and such regulations framed by him. If the

30

I.T.R. Proc. & Evid. supra note 1, R. 24. Under Rule 26 at least seven Judges must attend such
meetings, and decisions must be taken by the majority of those present. In the event of a tie, the
President shall have a casting vote.
31
Id., R. 27(C).
32
Id., R. 28.
33
Id., R. 32.
34
Id., R. 33.
35
Id., R. 36.
36
Even though not specifically mentioned in Rule 34, the Victims and Witnesses Unit should provide
legal as well as psychological counselling. Legal counselling would ensure that the witness or victim
understand the implications of giving evidence, and would ensure that any evidence given by the
witness or victim was voluntary. Alex C. Lakatos, Evaluating the Rules of Procedure and Evidence for
the International Tribunal in the Former Yugoslavia: Balancing Witnesses' Needs Against Defendants'
Rights, 46 Hastings L. J. 909, (1995), at 938-939.
37
Id., at 937.
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Prosecutor is absent or is unable to carry out his functions, the Deputy Prosecutor will
. fun ct10ns.
.
38
take over h1s
Investigations and Rights of Suspects

Part Four of the Rules concerns investigations and the rights of suspects. Rule 39
elaborates on the powers given to the Prosecutor in Article 18 of the Statute. It
declares that in the conduct of investigations, the Prosecutor may:
(i)

summon and question suspects, victims and witnesses and record their
statements, collect evidence and conduct on-site investigations;

(ii)

undertake such other matters as may appear necessary for completing the
investigation and the preparation and conduct of the prosecution at the
trial, including the taking of special measures to provide for the safety of
potential witnesses and informants;

(iii)

seek, to that end, the assistance of any State authority concerned, as well
as of any relevant international body including the International Criminal
Police Organisation, and;

(iv)

request such orders as may be necessary from a Trial Chamber or a Judge.

Many of the crimes committed during the Yugoslav conflict were committed in
areas now under Bosnian Serb control. Since investigators from the Prosecutor's
office have repeatedly been refused permission to conduct on-site investigations in
such areas, 39 it is important that the Prosecutor has the authority to summon and
question victims and witnesses. Without their testimony the Prosecutor will have
difficulty identifying the crimes that have been committed and difficulty establishing
the identity of the perpetrators.
While the Statute and the Rules provide suspects with adequate protection when
being questioned, neither instrument says anything about the rights of witnesses and

°

victims. 4 For instance it is unclear whether witnesses may refuse to answer a
summons to appear before the Prosecutor, and if they do appear it is unclear whether
they are allowed to remain silent when being questioned. Although in common law
jurisdictions it is an offence to refuse to answer a summons, any evidence a witness

38

The Deputy Prosecutor is appointed by the Secretary-General of the United Nations on the basis of
recommendations from the Prosecutor. I.T.R. Proc. & Evid. supra note 1, R. 38.
39
Report of the International Tribunal for the Prosecution of Persons Responsible for Serious
Violations of International Humanitarian Law Committed in the Territory of the former Yugoslavia
since I99I, U.N. Doe. A/511292 (16 August 1996), para. 74.
40
See Nsereko, supra note 4, at 521-522.
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gives must be voluntary. Investigators cannot compel witnesses of crimes to talk
41
about what they saw. On that basis a witness must comply with a summons to
appear for questioning, but the Prosecutor cannot force the witness to answer
questions.
In October 1995 the Judges ofthe Tribunal adopted Rule 90 bis. 42 Pursuant to this
rule persons who have been detained by the authorities of a state may be temporarily
transferred to the detention unit of the Tribunal if:
(i)

the presence of the detained witness is not required for any criminal
proceedings in progress in the territory of the requested State during the
period the witness is required by the Tribunal;

(ii)

transfer of the witness does not extend the period of his detention as
foreseen by the requested State.

To ensure investigations conducted by the Prosecutor are not thwarted by suspects
escaping to jurisdictions hostile to the Tribunal, or by evidence being destroyed or
removed, either accidentally or deliberately, Rule 40 allows the Prosecutor to request
states to arrest suspects temporarily and seize physical evidence. The Prosecutor is
also allowed to request states to take all necessary measures to prevent the escape of a
suspect or an accused, injury to or intimidation of a victim or witness, or the
destruction of evidence. 43 Since these types of requests fall within the definition of
Article 29 of the Statute, states are under an obligation to carry out such requests
without undue delay.
Given that pieces of physical evidence obtained by the Prosecutor during the
course of his investigations will be required during trial proceedings, Rule 41 places
the responsibility for the retention, storage and security of information and physical
evidence on the Prosecutor.
The procedure for provisional arrest which is set out in Rule 40 may infringe on
the rights offered to a suspect by the municipal law of the state a request is made to.
As there are no express limitations on this power and no provision is made for judicial
review, it is possible for the Prosecutor to request states to arrest a suspect
arbitrarily. 44 Given the fact that under Article 29 of the Statute states are obliged to
carry out such a request, any human rights protections prohibiting arbitrary arrest in
41

Id., at 522.
International Tribunal for the Prosecution of Persons Responsible for Serious Violations of
International Humanitarian Law Committed in the Territory of the Former Yugoslavia Since 1991,
Rules of Procedure and Evidence, U.N. Doe. IT/32/Rev.6 (1994),
43
Nsereko, supra note 4, R. 40(iii).
44
Kenneth S. Gallant, Securing the Presence of Defendants before the International Tribunal for the
Former Yugoslavia: Breaking with Extradition, 5 Crim. L. F. 557 (1995), at 584.
42
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place in that state will be overridden. It has therefore been suggested that requests for
the provisional arrest of a suspect should be reviewed by a Judge, and only granted if
there is reasonable or probable cause to believe that the suspect has committed a crime
within the jurisdiction of the Tribunal and might flee or commit further crimes. 45
Rules 42 to 46 concern the rights given to suspects when they are questioned by
the Prosecutor. Prior to being questioned suspects must be informed in a language
they speak and understand that they are entitled to be assisted by the counsel of their
choice, or if they do not have sufficient means to pay for representation, that they can
have legal assistance assigned to them. 46 Suspects must also be informed that they
have the right to have the free assistance of an interpreter if they do not understand or
speak the language to be used for questioning, that they have the right to remain
silent, 47 and must be cautioned by the Prosecutor that any statement they make "shall
be recorded and may be used in evidence. "48 When the Prosecutor questions suspects
such questioning must be conducted in the presence of defence counsel, unless a
suspect has voluntarily waived the right to counsel. 49
It is vital that suspects are given the right to counsel during pre-trial questioning.
This will ensure that the suspect's right to remain silent is not nullified by improper
questioning techniques, that the suspect is not coerced by the Prosecutor, that
statements made by the suspect are recorded accurately, and that when such
statements amount to confessions they are made freely and voluntarily. 5°
Unfortunately while the Rules give suspects the right to counsel, they are silent on
whether a similar right is available to persons before they become suspects. According
to Rule 2, a suspect is "a person concerning whom the Prosecutor possesses
information which tends to show that he may have committed a crime over which the
Tribunal has jurisdiction." Because a large part of the evidence gathered by
investigators will be testimonial, a suspect may be interviewed by a either a police
officer or another investigative officer before the Prosecutor possesses enough
information about him that shows he may have committed a crime. To ensure that a
person's rights are respected during such interviews, especially with regard to selfincrimination, a person should be entitled to the right to counsel as soon as 'the

Id.
I.T.R. Proc. & Evid., supra note I, R. 42(A)(i). The procedure for the assignment of counsel to
indigent suspects or accused is set out in Rule 45.
47
Id., R. 42 (A)(ii-iii).
48
Id., R. 42 (A)(iii).
49
Id., R. 42 (B). Under Rule 44 in order to qualify as a defence counsel the counsel must satisfy the
Registrar that he has been admitted as a lawyer, or is a University Professor of Law.
50
Nsereko, supra note 4, at 525-526.
45
46
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interviewing officer' believes the person has committed a crime within the jurisdiction
ofthe Tribunal. 51
Rule 43 augments the protection offered to a suspect during questioning by
requiring that questioning must be audio-recorded or video-taped. A suspect must be
informed in a language he or she speaks and understands that the questioning is being
recorded.

52

In the event of a break in the questioning, the fact and the time of the

break must be recorded before the recording ends.

53

The time the questioning resumed

must also be recorded. At the conclusion of the questioning the suspect must be given
the opportunity to clarify anything he or she said and add anything she or he may
54
wish. The recording of the questioning must be transcribed, and a copy of the
recording along with a copy of the transcript must be supplied to the suspect. Finally,
the original recording must be sealed in the presence of the suspect, under the
signature of the Prosecutor and the suspect. 55 While this procedure may be costly, it
will guard against possible tampering of the recording and will ensure that the
questioning of a suspect is not performed in a coercive manner. 56 The recording will
also enable the Tribunal to assess the demeanour of a suspect. 57
Unfortunately the Rules do not give any guidelines on how suspects can be
questioned. It is imperative that any questioning is carried out in a fair and legitimate
manner. The suspect must never be forced to talk, and when he does talk he must be
allowed to speak in his own words, without any prompting from other people. The
person questioning the suspect may ask questions in order to clarify something the
suspect has said, but must not cross-examine the suspect. Finally a suspect should be
allowed to make written statements if he or she desires. After making a written
statement a suspect should not be questioned further unless certain points in his or her
statement need to be clarified. 58
Pre-Trial Procedures

Part Five, encompassing Rules 47 to 73, sets forth the procedure for indictments,
orders and warrants, the production of evidence, depositions and preliminary motions.
51

See comments by Christopher Blakesley reprinted in Terry Coonan, Prosecuting and Defending
Violations of Genocide and Humanitarian Law: The International Tribuna/for the Former Yugoslavia,
Am. Soc. Int'l L. Proc. 239 (1994), at 244.
52
I.T.R. Proc. & Evid., supra note 1, R. 43(i).
53
Id., R. 43(ii).
54
Id., R. 43(iii).
55
Id., R. 43(iv).
56
Nsereko, supra note 4, at 526.
57
Id.
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When the Prosecutor is satisfied that sufficient evidence exists to provide reasonable
grounds for believing that a suspect has committed a crime within the jurisdiction of
the Tribunal, the Prosecutor must prepare an indictment. 59 The indictment must state
"the name and particulars of the suspect, and a concise statement of the facts of the
case and of the crime with which the suspect is charged."60 An indictment may join
two or more persons charged with committing the same or different crimes in the
course of the same transaction, 61 and may charge an accused person with two or more
crimes so long as those crimes form part of a series of crimes that constitute one
transaction. 62
The Prosecutor must forward the indictment to the Registrar, 63 who in turn will
forward it to a Judge of the Trial Chamber for review. 64 On the date fixed for the
review of the indictment the Prosecutor may present additional material in support of
any of the counts in the indictment. The Judge may confirm or dismiss each count or
may adjourn the review to another date. 65 The dismissal of a count, however, will not
preclude the Prosecutor from subsequently bringing a new indictment based on the
acts underlying that indictment if supported by additional evidence. 66
At any time before it is confirmed an indictment may be amended or withdrawn
without leave. After it is confirmed an indictment may only be amended or withdrawn
with the leave of the Judge who confirmed it, or if at trial, with the leave of the Trial
Chamber. 67
Once the indictment is confirmed it must be made public. 68 However, in certain
cases where it is likely that the accused will go into hiding on hearing the indictment,
the Judge may order that the indictment cannot be disclosed to the public until it is
served on the accused. 69 After confirming the indictment the Judge may issue a
warrant for the arrest of the accused. 70 The warrant must be accompanied by a copy of
the indictment and a statement of the rights of the accused. 71 The Registrar will then
forward the warrant, and an order for the surrender of the accused to the Tribunal, to
59

I.T.R. Proc. & Evid. supra note 1, R. 47(A).
Id., R. 47(B).
61
Id., R. 48.
62
Id., R. 49.
63
Id., R. 47(A).
64
Id., R. 47(C).
65
Id., R. 47(D).
66
Id., R. 47(E).
67
Id., RR. 50-51.
68
Id., R. 52.
69
Id., R. 53(A).
70
Id., R. 54.
71
The rights of the accused include those rights set out in Article 21 of the Statute and in Rules 42
and 43 of the Rules of Procedure and Evidence, together with the right of the accused to remain silent
and to be cautioned that any statement he makes shall be recorded and may be used in evidence. Id., R.
55(A).
60
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the national authorities of the state in which the accused resides or was last known to
72
be. Once a Judge confirms an indictment and issues an arrest warrant and an order
for the surrender of the accused, the state concerned is under a binding obligation to
arrest the accused and transfer him or her to the seat of the Tribunal. 73 Under Rule 58
the obligation to transfer an accused to the Tribunal prevails over any national laws or
extradition treaties that might obstruct the transfer. 74
States that are unable to execute an arrest warrant must inform the Registrar that
they are unable to do so and explain why. 75 If, after a reasonable period, a state fails to
inform the Registrar of the actions it has taken with regard to the warrant, the
President of the Tribunal may inform the Security Council ofthat state's inaction. 76
To assist the apprehension of an accused, the Prosecutor may request the national
authorities of any state, or states, in whose territory the accused is believed to be, to
publish the indictment in newspapers that are widely circulated in these territories. 77
Such a notice will firstly enrol the media and the general public in the effort to locate
and arrest the accused, and secondly will give the accused notice and an opportunity
to voluntarily come forward and defend the charges.
If, after all reasonable steps have been taken to arrest the accused, the accused does
not present himself or is not surrendered to the Tribunal the Prosecutor may ask the
Judge who confirmed the indictment initially to allow him to submit the indictment to
the Trial Chamber. 78 The indictment must be presented in open court, together with all
the evidence that was placed before the confirming Judge. The Prosecutor may also
call and examine any witness whose statement was submitted to the confirming Judge,
and may introduce additional evidence. If the Trial Chamber determines that there are
reasonable grounds for believing that the accused committed all or any of the crimes
he or she is charged with, the Trial Chamber must make a public statement to that
effect and must issue an international arrest warrant which will be transmitted to all
states. 79 Furthermore, if the Prosecutor satisfies the Trial Chamber that the "failure to
72

Id., R. 55(B).
Although states are under an obligation to transfer accused persons to the seat of the Tribunal as
soon as possible, the transfer will be dependent on the time needed to arrange security and
transportation, unobstructed travel through third states to the Hague and the detention in the Tribunal's
facilities upon arrival in the Hague. Virginia Morris and Michael P. Scharf, An Insider's Guide to the
International Criminal Tribunal for the former Yugoslavia, New York: Transnational Publishers
(1995), at 213.
74
This rule will be particularly relevant with regard to accused Serbs who are living in the territory
of the Federal Republic of Yugoslavia as its constitution prohibits the extradition of nationals. Id., at
294.
75
I.T.R. Proc. & Evid. supra note I, R. 59(A).
76
Id., R. 59(B).
77
Id., R. 60.
78
Id., R. 61.
79
Public statements of this kind may encourage states to comply with their international obligations
to search for and prosecute or extradite persons responsible for committing war crimes. James O'Brien,
73
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effect personal service was due in whole or in part to a failur
e or refusal of a state to
cooperate with the Tribunal," the President of the Tribunal
must inform the Security
Council accordingly. 80
This procedure cannot be considered a trial in absentia for
it does not culminate in
a verdict nor does it deprive the accused of the right to
contest the charges brought
against them in person at a later date. Such a procedure is
important as it will provide
the victims ofthe crimes committed in the former Yugoslavia
"with the opportunity to
be heard in a public hearing and to become a part of histor 8 1
y. "
Rule 62 requires the Tribunal to formally charge the defen
dant as soon as possible
after he is transferred to the seat of the Tribunal. Durin
g the arraignment the Trial
Chamber must read the indictment to the accused, and must
ensure that the accused's
right to counsel is respected, that the accused understands
the indictment, and that the
accused enters a plea. If the accused pleads guilty, befor
e entering the plea the Trial
Chamber should ensure that it was freely and voluntarily
given, and the accused
understood and agreed with all the elements that made up
the offence with which he
has been charged. If the accused disagrees with any of the
elements of the offence the
Trial Chamber must enter a plea of not guilty. When an accus
ed pleads not guilty the
Trial Chamber must instruct the Registrar to set a date for
trial. 82
Even though prosecutors are not normally allowed to quest
ion an accused after the
accused has been arraigned, Rule 63 allows the Prosecutor
to do so. Although such
questioning can only be carried out if defence counsel is
present, and in addition the
questioning must be taped in accordance with Rule 43
and the accused must be
cautioned. This rule would seem to give the prosecution
an unfair advantage as the
defence does not have a similar right to question prosecutio
n witnesses. 83
After being transferred to the seat of the Tribunal, the accus
ed must be detained in
facilities provided by the host country, or by another count 84
ry. Once detained, the
accused can only be released in exceptional circumstances,
and if the trial chamber is
satisfied the accused will appear for trial and will not pose
a danger to any victim,
witness or other person. 85 To ensure the accused will
appear for trial the Trial

The International Tribuna/for Violations ofInternationa
l Humanitarian Law in the Former Yugoslavia
87 Am. J. Int'l L. 639 (1993) 656
80
I. T.R. Proc. & Evid., supra note 4, R. 61 (E).
81
The Prosecutor v Nikolic, Case No. IT-94-3-R61, Review
of Indictment Pursuant to Rule 61, (20
October 1995), at 2.
82
See Nsereko, supra note 4, at 531.
83
Id.
84
I.T.R. Proc. & Evid., supra note I, R. 64.
85
Id., R. 65(B). The rule however does not state what consti
tutes an exceptional circumstance.
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Chamber may impose any conditions
it deems appropriate, including the
lodging of a
bail bond. 86
In order that the accused is able to
prepare an adequate defence, Rule 66
requires
the Prosecutor to make available to
the accused copies of the supporting
material that
accompanied the indictment when it
was confirmed, along with "all prio
r statements
obtained by the Prosecutor from the
accused or from prosecution witnes
ses." The
Prosecutor must also permit the
defence to inspect any books,
documents,
photographs and tangible objects in
his custody or control, unless the disc
losure may
prejudice further or ongoing investi
gations, or for any reasons may be
contrary to the
public interest or affect the security
interests of any state. 87 When the acc
used asks to
inspect any book, document, photog
raph or tangible object in the Prosec
utor's custody
or control, the Prosecutor has a rec
iprocal right to inspect any books,
documents,
photographs or tangible objects in
the custody or control of the def
ence. 88 This
requirement is surprising conside
ring that in common law countri
es only the
Prosecutor is required to disclose evi
dence prior to trial. 89
Pursuant to Rule 67 the defence mu
st notify the Prosecutor if it intends
to argue
the defence of alibi or any special def
ence, such as diminished responsibil
ity or lack
of mental responsibility, and must sup
ply the names and addresses of wit
nesses they
intend to call to support these def
ences. In return, the Prosecutor mu
st notify the
defence of any witnesses it will call
to prove the accused's guilt or to
rebut any
defences the accused raises. Pursua
nt to Rule 69 the Prosecutor may,
in exceptional
circumstances, apply to a Trial Chamb
er to order the non-disclosure of the
identity of
a victim or witness who may be in dan
ger or at risk until they are under the
Tribunal's
protection.
Rule 68 requires the Prosecutor to disc
lose to the defence any evidence tha
t tends
in any way to exculpate the accuse
d or may affect the credibility of
prosecution
evidence. Unlike Rule 67(C) con
cerning the disclosure of books,
documents,
photographs or tangible objects in
the possession of the defence, the
defence is not
under a reciprocal obligation to disc
lose incriminating evidence in its pos
session to
the prosecution.

86

Id., R. 65(C). Oth er restrictions
mig ht include restrictions on
the accu sed' s mov eme nts,
confiscation of the accu sed' s trav
el documents, and a requ irem ent that
the accu sed periodically reports
to designated authorities. Nsereko
supra note 4, at 532.
87
I.T.R. Proc. & Evid., supra note
1, R. 66. Rule 70 provides that the
Pros ecut or can not disclose
information prov ided to him on
a confidential basis which has been
used solely for the purpose of
generating new evidence without
the consent of the person or entity
88
who prov ided the information.
Id., R. 67(C).
89
This proc edu re will result in an
even com bat and redu ces the poss
ibility of surprise at trial.
Nsereko, sup ra note 4, at 536.
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Rule 71 allows either party to the proceedings
to request that a deposition be taken
for use at trial. If the Trial Chamber decides that
in the interests of justice a deposition
should be taken, the party who requested the
deposition must inform the other party,
as that party has the right to be present when the
deposition is taken and is allowed to
cross-examine the person making the depositio 90
n. Such a procedure will enable
testimony to be taken from witnesses who are
unable or unwilling to testify in open
court, and will enable the Tribunal to hear
evidence form witnesses who have
subsequently disappeared. 91
After the accused is arraigned both the pros
ecution and the defence any move
before a Trial Chamber for appropriate relief
or ruling. 92 Such preliminary motions
may be written or oral and must be disposed
of by the Trial Chamber in limine litis,
and without interlocutory appeal except when
a motion is dismissed on the basis of
lack of jurisdiction. 93
Proceedings Before Trial Chambers

Part Six of the Rules regulates the proceedings
before the Trial Chambers. This
part is divided into four sections. Section one
sets out certain administrative and
procedural matters which will facilitate the
proceedings. Rule 74 allows the Trial
Chamber, if it considers it desirable for the prop
er determination of the case, to invite
or grant leave to a State, organisation or
person to appear before it and make
submissions on any issue the Chamber specifies
. The possibility of such third-party
participation will allow the human rights orga
nisations which have been monitoring
the conflict in the former Yugoslavia to participa
te in the Tribunal's proceedings, and
will address the concerns of certain states who
wanted to grant the victims of the
atrocities the right to plead and be represented
by counsel in the proceedings. 94
Rule 75 allows a Judge or a Trial Chamber to
order appropriate measures for the
privacy and protection of victims and witn
esses, provided that the measures are
consistent with the rights of the accused.
A Chamber may hold an in camera
proceeding to determine whether to order (i)
measures to prevent disclosure to the
public or the media of the identity or whereab
outs of a victim or a witness, or of
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Deposition evidence may be given by mean
s of a video conference, I.T.R. Proc. & Evict
., supr a
note I, R. 7I(D ).
91
I994 Annual Report, supra note 4, para. 79.
92
I. T.R. Proc. & Evict., supra note I, R. 72(A).
The preliminary motions the accused may file
are set
out in Rule 73.
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Id., R. 72(A)-(B ) .
94
Morris and Scharf, supra note 73, at 270.
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persons related to or associated with a witness
or a victim, 95 (ii) closed sessions, or
(iii) appropriate measures to facilitate the
testimony of vulnerable victims and
witnesses, such as one-way closed circuit telev
ision.
Rule 76 requires interpreters and translators to
swear that they will perform their
duties faithfully, independently, impartially
and with full respect for the duty of
confidentiality. Under Rule 77 a witness who
refuses or fails "contumaciously" to
answer a relevant question, or a person who inter
feres with or intimidates witnesses,
may be held in contempt of the Tribunal, and
may be fined up to US $10,000 or
imprisoned for a term not exceeding six months.
While all proceedings before a Trial Chambe
r, other than deliberations, shall be
public,96 the Chamber can order the press and
public to be excluded from all or part of
the proceedings. 97 Similarly, in the interests of
justice and to maintain the dignity of
the proceedings the Trial Chamber has the pow
er to exclude individuals from the
courtroom98 , or order the removal of the accused
if he or she continually disrupts the
proceedings. In such a case the proceedings will
continue in his or her absence. 99 In
order to inform the outside world of any deve
lopments during the trial, the Trial
Chamber has the discretion to permit "pho
tography, video-recording or audiorecording of the trial." 100
Section two of Part Six sets out the procedure
the Trial Chamber will follow when
hearing cases. Before evidence is presente
d each party may make an opening
statement, although the defence may elect
to make its opening statement at the
conclusion of the prosecution's evidence. 101 The
prosecution will present its evidence
first, followed by the defence. The prosecut
ion will then have the opportunity to
present evidence in rebuttal, after which the
defence may present evidence in
rejoinder. Should the need arise the Trial Chambe
r may then introduce evidence on its
own behalf. 102 Each party to the proceedings
has the right to cross-examine any

95

Such measures may include deleting name
s and identifying information from the Cham
ber's
public record; non-disclosure to the public
of any records identifying the victim; givin
g testimony
through image- or voice- altering devices or
closed circuit television; and assignment of
a pseudonym.
Id., R. 75(i)(a-d).
96
Id., R. 78.
97
Id., R. 79. The Trial Chamber can close the sessi
on for reasons of public order or morality, safet
y,
security or non-disclosure of the identity of
a victim or witness, or the protection of the
interests of
justice.
98
Id., R. 80(A).
99
Id., R. 80(B).
100
Id., R. 8 I (D).
101
Id., R. 84.
102
Id., R. 85(A).
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witness called by either the other side or
a Judge, 103 although the Judges are instruct
ed
to prevent questions that are intended to
intimidate and harass. 104
After all the evidence has been presente
d the prosecution and the defence may give
their closing arguments, 105 following whi
ch the Trial Chamber will retire in private
to
decide the case. Each count against the
accused will be decided separately, and
the
accused will be found guilty if the maj
ority of the Judges in the Trial Chambe
r are
satisfied beyond reasonable doubt that the
accused committed the crime in question. 106
Judgment will then be publicly pronoun
ced, along with any orders for the restitut
ion
of property unlawfully taken by the accu
sed. 107 Pursuant to Article 24 of the Stat
ute, a
written reasoned opinion, to which
separate or dissenting judgements may
be
amended, must accompany the decision. 108
It is interesting to note that the Rules
do not allow the Trial Chamber to acquit
the
accused at the conclusion of the prosecu
tion's case if the prosecution fails to esta
blish
a prima facie case. 109 This common law
custom is based on the principle that
the
prosecution bears the evidentiary burden
of proof. It must satisfy the Judge that
the
evidence it presents is capable of dem
onstrating beyond reasonable doubt that
the
accused committed the crime. The prosecu
tion cannot rely on the cross-examinati
on
of defence witnesses to establish any
part of its case. Under civil law syst
ems,
however, the prosecution does not nee
d to establish a prima facie case befo
re the
accused is called upon to answer it. I I 0
A more disturbing aspect of this section
of the Rules concerns the fact that und
er
Rule 85(B) a Judge has the right to put
questions to a witness himself. While Jud
ges
should have the ability to ask witnesses
questions in order to resolve ambiguities
and
to clarify certain points, they should not
intrude into the arena of trial combat. I 1
I This
103

Id., R. 85(B). Following cross-examin
ation the party that called the witness
has the opportunity to
re-examine the witness on matters raise
d during cross-examination.
104
Id., R. 75(C). It would also be poss
ible for judg es to hold counsel who
persist in aski ng
intimidating questions in contempt unde
r Rule 77(C) and sentence them accordin
gly.
Lakatos suggests that in order to redu
ce the amo unt of harassing and intim
idating questions the
Trial Cha mbe r could insist that counsel
submit a list of questions they proposed
to
ask a witness. The
Judges wou ld thus have a greater oppo
rtunity to screen out inappropriate ques
tions
.
See
Lakatos, supr a
note 36, at 936-937.
105
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I.T.R. Proc & Evid., supra note I, R.
86.
Id., R. 87(A).
Id., R. 88(A)-(B).
Id., R. 88(C).
Nsereko, supra note 4, at 537.
Id.
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Nser eko suggests that a Judge should refra
in from (i) asking questions which crea
te the impression
that he is not conducting the trial in an
open-minded or impartial manner, (ii)
ques
tioni
ng witnesses in
such a way or to such an extent that it
may preclude him from detachedly or
obje
ctive
ly appreciating
and adjudicating upon the issues being
fought out before him, (iii) questioning
a
witn
ess
in a way that
may intimidate or disconcert him or undu
ly influence the quality or nature of his
replies and thus affe ct
his dem eano ur or impair his credibility.
Id., at 538-539.
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should be left to the parties themselves,
as a "Judge who observes the demeanour
of
the witness while they are being examin
ed by counsel has from his detached pos
ition
a much more favourable opportunity of
forming a just appreciation than a Judge
who
himself conducts the examination." 112
There are two main purposes why courts
adopt rules of evidence. Firstly evidenti
al
rules help maximise the discovery of
the truth. By identifying what evidenc
e is
reliable, a court will be able to dete
rmine the true nature of the events
it is
considering. 113 The second purpose of evid
ential rules is to ensure that certain valu
es
fundamental to the integrity of the justice
system are not violated. As a consequen
ce
limits are placed on certain methods whi
ch may be used to establish the truth. 114
To
ensure that the integrity of the Tribunal
is not dishonoured in the pursuit of the
truth
section 3 of Part Six sets out certain evid
ential rules the Tribunal must follow.
While Rule 89(A) declares that thes
e rules of evidence "shall govern the
proceedings before the Chambers" and
that "the Chambers shall not be bound
by
national rules of evidence," only a few sub
stantive rules are included in this section. 115
In situations where a Trial Chamber com
es across evidentiary issues which are
not
covered by the Rules, the Chamber mus
t "apply rules of evidence which will
best
favour a fair determination of the matter
before it and are consonant with the spir
it of
the Statute and the general principles of
law." 116
Rule 89(C) allows the Trial Chamber to
"admit any relevant evidence which it
deems to have probative value,"II 7 thou
gh if its probative value is substantiall
y
outweighed by the need to ensure a fair
trial, the evidence must be excluded. 118
The
Rules, however, do not state in what situ
ations relevant and probative evidence will
be
· excluded. Hearsay evidence should be
excluded as such evidence may be inac
curate,
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Yuill v. Yuill, [I94 5] I All E.R. I83, I89
per Lord Greene.
Kenneth Mann, Hearsay Evidence in War
Crimes Trials, 24 Isr. Y. B. Hum. Rts
297 (1995), at
3IO.
114 Id.
115
"It would be a gargantuan task to draw
up a comprehensive code covering all
evidentiary issues."
The Tribunal has therefore only referred
to confessions, similar acts, judicial notic
e, evidence in sexrelated cases, and lawyer-client privilege
. Nsereko, supra note 4, at 540- 54I.
116
I.T.R. Proc. & Evid., supra note I, R.
89(B). The "spirit of the Statute" is best
represented by
Article 20(I ) of the Statute, which requ
ires that trials be "fair and expeditious"
and pay "full respect for
the rights of the accused and due regard
for the protection of victims and witnesse
s." Nsereko, Id., at
541.
117
Evidence is said to be relevant if it tend
s to establish the state of some fact in issue
. David Walker,
The Oxford Companion To Law lst Ed.,
Oxford: Oxford University Press (1982),
at 1055. Evidence is
said to have probative value if it has pers
uasive value or tends to prove or disprove
the fact or matter in
issue. Nsereko, Id.
118
I.T.R. Proc. & Evid., supra note I, R. 89(D
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perceived incorrectly, distorted through repe
tition, or simply made up. 119 Other types
of evidence that should also be excluded
include opinion evidence other than that
given by experts on matters within their exp
ertise, 120 evidence relating to the character
of the accused and evidence relating to the
conduct of the accused on other occasions.
Written or oral confessions that breach
Rule 63 should also be excluded for
reasons of faimess. 121 If the accused was not
cautioned before making the confession
or if defence counsel was not present when
the confession was made the court should
consider the confession inadmissible. 122 Equ
ally, confessions that are not freely and
voluntarily made by the accused should be
excluded. 123 Although under common law
systems the burden of proving that a confess
ion was voluntarily made is placed on the
party seeking to tender it as evidence, Rule
92 declares that confessions made by the
accused during questioning by the Prosecut
or are presumed to have been free and
voluntary. Rule 92, however, allows the
accused to challenge the fact that a
confession was voluntarily made. Given
the difficulties the accused will face in
establishing that he or she was forced to mak
e a confession, once it has been shown on
a balance of probabilities that the confess
ion was involuntary, the confession should
be deemed inadmissible. 124
Under Rule 95 evidence will also be exclude
d if it was obtained by methods which
cast substantial doubt on its reliability, or
if its admission is antithetical to and would
seriously damage the integrity of the proc
eedings. This rule would prohibit evidence
obtained by torture, 125 and may excl
ude evidence obtained after prolonged
interrogations or through psychological pres
sure, as well as evidence obtained by
financial or other forms of inducement,
or through illegal searches. Whether the
Tribunal excludes evidence obtained in thes
e situations will ultimately depend on the
circumstances of each particular case. It is
implicit in the wording of the rule that the
Trial Chamber may include relevant evidence
if it decides that the way in which it was
obtained would not seriously affect the inte
grity of the proceedings. Challenges to the
119

The rule against hearsay prohibits witnesses
repeating out-of-court statements made by
others in
order to establish the truth of those state
ments. Waight and Williams, Evidence:
Commentary and
Materials 3rd Ed, Sydney: Law Books Co.
(1990), at 643.
120
Evidence of opinion on matters not calling
for expertise is generally excluded because
it does not
help the court. At best it is superfluous, and
it could be a cause of confusion. Sir Rupe
rt Cross, Cross
on Evidence 7th Ed. London: Butterworths
(1990), at 491.
121
Nsereko, supra note 4, at 542.
122 Id.
123 Id.
124
In common law systems the prosecutio
n has to prove beyond a reasonable doub
t that the
confession was voluntary. Id.
125
Article 12 of the Torture Convention requ
ires states to ensure that any statement obta
ined as a
result of torture is not used as evidence
in any proceedings. Convention Against
Torture and Other
Cruel, Inhuman or Degrading Treatment
or Punishment, U.N.G.A. Res. 39, U.N. GOA
R, 39th Sess.,
Supp. No 51, at 197, U.N. Doe. A/39/708 (198
4).
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commencing investigations based on such testimony, witnesses may still prefer to
commit perjury than incriminate themselves.
Article 5 of the Statute provides the Tribunal with jurisdiction over crimes against
humanity, these being acts such as wilful killing, torture and rape committed as part of
a widespread or systematic attack against the civilian population on ethnic, national,
political, racial or religious grounds. In order to establish that certain acts were
committed as part of a widespread systematic practice and were not simply isolated
events the Tribunal will need to examine not only the behaviour of individual
defendants, but also the behaviour of military and paramilitary units generally.
Consequently, Rule 93 allows the Trial Chamber to hear "evidence of a consistent
pattern of conduct." Evidence of a pattern of conduct will also be relevant when
establishing whether one of the requirements of genocide, namely "the intent to
destroy, in whole or in whole or in part, a group," is present. That is, whenever the
intent of the perpetrator is not obvious the Trial Chamber may examine the consistent
behaviour of military or paramilitary groups to ascertain whether intent can be
inferred from their "pattern of conduct." 135 Given the highly prejudicial nature of such
evidence it had been suggested that the Trial Chambers should only admit such
evidence in exceptional circumstances, and only when the probative value of the
evidence outweighs its prejudicial effect on the accused. 136
Victims of sexual assault who testify before a court are often treated in a harsh and
damning way. Their credibility and honesty are attacked, and in cases where the
accused argues the sexual conduct was consensual a victim's prior sexual behaviour is
often introduced in evidence. Yet victims of sexual assault are as likely to misinform
the court as the victim of any other offence. In fact "the stress, trauma and public
humiliation so often experienced by the victims of sexual offences in court, and the
intimidation to which they are subjected out of court deter many from testifying at all
and certainly militate against the bringing of false evidence." 137 Rule 96 addresses this
problem and attempts to reduce the amount of harassment a victim of a sexual assault
will face when giving evidence before the Tribunal.
In certain jurisdictions it is the practice of the court to warn the jury, or the Judge
to warn himself, of the danger of convicting the accused upon the uncorroborated
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1994 Annual Report, supra note 4, para 77.
Nsereko, supra note 4, at 550. Following the rule by Lord Wilberforce in Boardman [1975] AC
421, [ 1974] 3 All ER, at 442 and 896 respectively.
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evidence of the victim of a sexual offence. 138 Because this practice has been criticised,
for example, for being an insult to women, 139 Rule 96(i) states that corroboration
evidence in cases of sexual assault is not required. However, it has been pointed out
that the due process function that corroboration serves must be met by other
procedural protections, in particular cross-examination, and allowing the accused to
confront the victim under the pretext of cross-examination may severely traumatise
the victim. 140
To minimise this risk the defence's right to cross-examine victims of sexual
assaults is limited by what is essentially a rape shield rule. 141 The defence cannot
introduce evidence relating to the prior sexual conduct of the accused, 142 and may only
argue that the victim consented to the sexual act if the consent was given freely and
voluntarily. 143 Furthermore, before evidence of the victim's consent is admitted, the
accused shall satisfy the Trial Chamber in camera that the evidence is relevant and
ered1"ble. 144
In common law jurisdictions confidential communications between a client and
lawyer do not need to be given in evidence by the client, and without the client's
consent may not be given in evidence by the lawyer in judicial proceedings, if the
communication was made in order to enable the client to obtain legal advice, or was
made for the purpose of pending or contemplated litigation. 145 Such communications
are considered privileged in order to encourage a client to confide fully and candidly
with his lawyer. 146 While Rule 97 incorporates this privilege within the Rules,
problems may arise because of the way in which this rule was drafted. Rule 97 states
that all communications between a client and lawyer are privileged and consequently
are not subject to disclosure. Yet the client-lawyer privilege normally only applies to
communications made for the purpose of obtaining or dispensing legal services.
138

Cross, supra note 120, at 238. The purpose of corroboration is not to give validity or credence to
evidence which is deficient or suspect or incredible but only to confirm and support that which is
sufficient and satisfactory and credible. DPP v Hester (1973) AC 296, 315.
139
The cautionary rule has also been criticised for being misogynistic, as perpetuating subordination
and as treating the victim of a sexual attack as an accomplice to the crime. Nsereko, supra note 4, at
547-548.
14
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(1994), at 505-506.
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Id., R. 96(iv).
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Cross, supra note 120, at 428.
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McNicol, Law of Privilege, 1st Ed. at 46.
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147

Casual conversations made for other reasons are not considered privileged.
Communications made in order to facilitate the perpetration of a crime are also not
considered privileged, since the public interest in having the communication disclosed
148
outweighs the right of the accused to keep the communication confidential.
Another disparity between the way in which Rule 97 was drafted and the way in
which the client-lawyer privilege normally operates concerns communications
between a client and a third person. Under this rule a third party, to whom the client
discloses a client-lawyer communication, may give evidence of that disclosure.
Normally communications made by a client to a third party for the purpose of pending
149
Allowing third parties to
or contemplated litigation are said to be privileged.
disclose communications made in such situations would infringe on the right of an
accused to prepare an adequate defence. It is submitted that under Rule 97
communications between a client and lawyer are only privileged if they are made for
the purpose of obtaining legal services, and communications made between a client,
or their lawyer, and a third party in contemplation of litigation do not need to be
disclosed.
While the Rules only specifically mention client-lawyer privilege, there are other
situations in which a witness may validly refuse to answer a question or supply
information which would be relevant to the determination of an issue. These include
certain communications between spouses, priests and penitents, and doctors and
patients. 150 Because the Tribunal must take account of the general principles of law
when faced with evidentiary issues not covered by the Rules, the Tribunal should
allow a witness to refuse to divulge information disclosed to them in these situations.
The last section in Part Six on "sentencing procedures" provides that the Trial
Chamber may sentence a convicted person to term of imprisonment up to and
151
including the remainder of his life, taking into account the gravity of the offence
and the individual circumstances of the convicted person, as well as (i) any
aggravating circumstances, (ii) any mitigating circumstances including the substantial
cooperation with the Prosecutor by the convicted person before or after conviction,
(iii) the general practice regarding prison sentences in the former Yugoslavia and, (iv)
the extent to which any penalty imposed by a court of any state on the convicted
152
person for the same act has already been served. The Trial Chamber must also give
147

Nsereko, supra note 4, at 546.
Cross, supra note 120, at 440-441.
149
Id., at 431-434.
~ Although, the situations in which doctors and clergymen may re fu se to answer questions are
limited. Id., at 447-449.
151
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Id., R. 101(B).
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credit to the convicted person for the period, if any, he was detained in custody
153
In accordance with
pending surrender to the Tribunal or pending trial or appeal.
Article 27 of the Statute the place of imprisonment will be served in a state designated
by the Tribunal from a list of states which have indicated their willingness to accept
. d persons. 154
convtcte
After an accused is convicted, the Prosecutor may convene a special hearing to
determine the matter of the restitution of any property unlawfully acquired or the
proceeds thereof. To ensure such property or proceeds are kept secure until this
hearing occurs the Trial Chamber may "order such provisional measures for the
155
preservation and protection of the property or proceeds as it considers appropriate."
Under Rule 105(B) the Trial Chamber is not prevented from ordering the restitution of
property or its proceeds that may be in the possession of third parties who were not
connected with the crimes committed by the accused. However, as third parties may
have been unaware that the property or its proceeds were initially acquired in an
unlawful manner, the Rules give third parties the opportunity to justify their claim to
. procee d s. 156
the property or Its
Rule 106 allows a victim or persons claiming through him to bring an action in a
national court or other competent body to obtain compensation pursuant to relevant
national legislation. For the purposes of such claims the Tribunal's judgment as to the
criminal responsibility of a convicted person is considered final and binding on
national courts.
Appeals, Reviews and Pardon or Commutation of Sentence
Part Seven of the Rules allows for and sets out procedures for appeals. These
158
157
include rules relating to the notice of appeal, briefs of argument, the inclusion of
160
159
and the
the judgment of the appeal,
additional evidence not available at trial,
status of the accused following the appeal.

161

153

Part Eight allows the defence and the

Id., R. 101(E).
Id., R. 103 ( A) .
155
Id., R. 105 ( A) .
156
Id., R. 105(C).
157
Id., R. 108. A party seeking to appeal a judgment or sentence has 30 days to lodge the appeal
unless the appeal concerns lack of jurisdiction, perjury or contempt, in which case the party only has
15 days to lodge the appeal.
158
Id.,RR.ll1-113.
159
Id., R. 115. Such evidence will only be introduced if its introduction would be in the interests of
justice.
160
Id., R. 117.
161
Id., R. 118.
·
154

168

162
Prosecutor to request that a judgment be reviewed. Such a review may only occur if
a new fact has been discovered which was not known to the moving party at the time
of the proceedings before a Trial Chamber or the Appeals Chamber, and could not
163
If a majority of the
have been discovered through the exercise of due diligence.
Judges of the Chamber that pronounced the judgment agree that the new fact, if
proved, could have been a decisive factor in reaching the decision, the Chamber shall

review the judgment and after hearing from each party shall pronounce a further
164
judgment. Under Rule 121 each party may appeal the decision of the judgment on
•

165

review.
The ninth and final part of the Rules allows a state in which a convicted person is
imprisoned to notify the Tribunal when the convicted person is eligible for pardon or
166
The Tribunal shall then decide whether pardon or
commutation of sentence.
commutation is appropriate after taking into account the gravity of the offence the
prisoner was convicted of, the treatment of similarly-situated prisoners, the prisoner's
demonstration of rehabilitation, along with any substantial cooperation the prisoner
.
the p rosecutor. 167
has gtven

162

Id., R. 119. While the defence may make a motion for the judgment to be reviewed at any time, the
Prosecutor may only request that the judgment be reviewed within one year of the final judgment being
pronounced.
163 Id.
164
165
166
167

Id.,
Id.,
Id.,
Id.,

R. 120.
R. 121.
R. 123.
RR. 124-125.
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THE OPERATIONS OF THE TRIBUNAL

The Initial Activities of the Tribunal

Following the adoption of Resolution 827 (1993) the Secretary-General sent
letters to member states of the United Nations and non-member states who maintained
permanent observer missions at the United Nations headquarters inviting them, in
accordance with Article 13 of the Statute, to nominate up to two candidates to serve as
Judges on the Tribunal. Each candidate had to be of high moral character, impartiality,
and integrity, and had to possess the qualifications required to be appointed as a Judge
in their home country.
All nominations that were received by the Secretary-General within 60 days
1
were passed to the Security Council, who short listed the nominations to 23 people.

When doing this the Security Council ensured that all the principal legal systems of
the world were represented. In accordance with Article 13(d) of the Statute, the list
was presented to the General Assembly who elected eleven Judges to serve on the
Tribunal on 17 September 1993.2 All the Judges were elected for a four year team on a
full time basis.
On 21 October 1993 the Security Council appointed Ramon Escovar-Salom, the
Attorney General of Venezuela, as Prosecutor of the Tribunal. 3 A month later the first
plenary session of the Tribunal convened, and on 17 November the Tribunal was
4

inaugurated at the Peace Palace in the Hague. During the next two weeks the
Tribunal elected Antonio Cassese as its President and Elizabeth Odio-Benito as its

Sec. C. Res. 827, U. N. Doe. S/RES/827 (1993).
The eleven Judges elected under General Assembly decision A/DEC/47/328 were G. M. AbiSaab (Egypt), A. Cassese (Italy), J. Deschenes (Canada), A. G. Karibi-Whyte (Nigeria), G. Le Foyer de
Costil (France), H. Li (China), G. K. McDonald (USA), E. Odio-Benito (Costa Rica), R. Sidhwa
(Pakistan), Sir N. Stephen (Australia), and L. C. Vohrah (Malaysia). Morten Bergsmo, The
Establishment of the International Tribunal on War Crimes, 14 Hum. Rts. L. J. 371 (1993), at 373.
Shortly after assuming office Judge Le Foyer de Costil gave notice of his resignation and was
replaced by another French jurist Claude Jorda. Virginia Morris and Michael P. Scharf, An Insider's
Guide to the International Criminal Tribunal for the former Yugoslavia New York: Transnational
Publishers (1995), at 146-147.
On 2 October 1995 Judge Riad, Professor of Law at Cairo University, replaced Judge Abi-Saab
who resigned in order to resume his academic activities. Report of the International Tribunal for the
Prosecution of Persons Responsible for Serious Violations of International Humanitarian Law
Committed in the Territory ofthe former Yugoslavia since 199!, U.N. Doe. A/51/292 (16 August 1996)
[hereinafter "1996 Annual Report], at para. 6.
3
M. Cherif Bassiouni (Egypt) J. D. Lowe (Britain) and S. Sorabjee (India) had previously failed
to gain the endorsement of the Security Council. Bergsmo, Id.
4
Eve-Ann Prentice and Michael Evans, Serbs mock launch of world court to try war criminals,
The Times, 18 November 1993, at 12.
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Vice-President, determined the membership of Chambers, and began considering the
rules of procedure and evidence that the Tribunal would follow.
At the second plenary session of the Tribunal, held between 17 January and 11
February 1994, the Tribunal prepared and approved its Rules of Procedure and
5
Evidence. These rules covered all aspects of the functioning of the Tribunal, and
reiterated the obligation of states to co-operate with the Tribunal and to take all
necessary measures to comply with its requests. During this session Escovar-Salom
announced that he would not take up office as Prosecutor.
The rules governing the detention of persons awaiting trial or appeal before the
Tribunal, or otherwise detained on the authority of the Tribunal, were adopted during
the Tribunal's third plenary session, held from 25 April to 5 May 1994. 6 Such a
regime had to be devised given that for the first time in history accused persons were
to be held in a special detention unit governed not by national rules of detention but
by "a unique system of international standards created specifically by the international
body before which they will be tried." 7
When drafting the Rules of Detention the Tribunal took into account guidelines
set out in various international instruments concerning the treatment of prisoners,
including the 1977 UN Standard Minimum Rules for the Treatment of Prisoners. 8 The
rules deal with the management of the detention unit, the rights of detainees and the
removal and transport of detainees.
Three basic principles underlie the Rules of Detention. 9 Firstly, all persons
awaiting trial have the right to be presumed innocent until found guilty. Secondly,
detainees must be humauely treated at all times, and their physical, moral and spiritual
needs must be met. Finally no discrimination based on race, colour, gender, language,

International Tribunal for the Prosecution of Persons Responsible for Serious Violations of
International Humanitarian Law Committed in the Territory of the Former Yugoslavia Since 1991,
Rules ofProcedure and Evidence, U.N. Doe. IT/32 (1994).
6
International Tribunal for the Prosecution of Persons Responsible for Serious Violations of
International Humanitarian Law Committed in the Territory of the Former Yugoslavia Since 1991,
Rules Governing the Detention of Persons Awaiting Trial or Appeal Before the Tribunal or Otherwise
Detained on the Authority of the Tribunal, U.N. Doe. IT/38/Rev.l (5 May 1994).
7
Report of the International Tribunal for the Prosecution of Persons Responsible for Serious
Violations of International Humanitarian Law Committed in the Territory of the former Yugoslavia
since 1991, U.N. Doe. A/49/342 (29 August 1994) [hereinafter "1994 Annual Report"], at para. 98.
8
In addition to the 1977 UN Standard Minimum Rules for the Treatment of Prisoners the
Tribunal took account of the 1988 Body of Principals for the Protection of All Persons Under Any
Form of Detention or Imprisonment, the 1990 Basic Principals for the Treatment of Prisoners, and,
whenever possible, the higher standards suggested by the European Prison Rules issued in 1987 by the
Council of Europe. Id., para. 99.
9
Morten Bergsmo, International Criminal Tribunal for the Former Yugoslavia: Recent
Developments, 15 Hum. Rts. L. J. 405 ( 1994), at 408.
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ethnic origin, religion or other ground will be practised or tolerated in the Detention
. 10
U mt.
Since suspects or accused persons who are unable to pay for counsel were
entitled to free legal assistance from the Tribunal, Professor Theo van Boven, the
11
Acting Registrar prepared a Directive on the Assignment of Defence Counsel, which
was submitted to the Tribunal during its fourth session, held in July 1994. This
Directive sets out the procedure for the assignment of defence counsel, the calculation
and payment of fees and disbursements, and the establishment of an advisory panel
which will be consulted by the Registrar or the President on questions concerning the
assignment of counsel.

12

Financial Problems

Before he withdrew as Prosecutor, Escovar-Salom recommended that Graham
Blewitt, the Director of the Nazi War Crimes Unit in Australia, be appointed Acting
Deputy Prosecutor, to which the Secretary-General agreed. A five month stalemate in
appointing a successor to Escovar-Salom followed as members of the Security
13
Council disagreed over the appointment of various candidates. An agreement was
reached on 8 July 1994 when the Security Council unanimously appointed South
14
African Judge Richard Goldstone as Prosecutor.
When Goldstone took office on 15 August 1994 he found a Tribunal that was
seriously underfunded. While the Security Council established the Tribunal, the Fifth
Committee of the General Assembly through the Advisory Committee on

10

The Detention Unit is located near the seat of the Tribunal in the Netherlands, within a
government prison, but under the exclusive control and supervision of the United Nations. Id.
11
International Tribunal for the Prosecution of Persons Responsible for Serious Violations of
International Humanitarian Law Committed in the Territory of the Former Yugoslavia Since 1991,
Directive on the Assignment of Defence Counsel, U.N. Doe. IT/73/Rev.1 (1 August 1994).
12
Bergsmo, supra note 9, at 408.
13
This delay was described in the First Annual Report of the Tribunal as a "major blow to the
Tribunal." Madeline Albright, the United States Ambassador to the United Nations, stated more
forcibly that "the victims of atrocities in the former Yugoslavia have not been well-served by the
resulting delay .... Never again should the pursuit of justice by this body be so stymied." Id., at 405.
14
Goldstone was a Judge on the Appellate Division of the South African Court and was head of
the South African Commission Concerning the Prevention of Public Violence and Intimidation. He had
also conducted a series of investigations into violence in the black townships of South Africa. Id.
At the start of 1996 Justice Goldstone announced he would leave the Tribunal as he wanted to
return to South Africa. On 29 February 1996 the Security Council, by Resolution 1047 (1996),
appointed Justice Louise Arbour of Canada as the new Prosecutor of the Tribunal. Justice Arbour will
take up her post when Justice Goldstone leaves the Tribunal on I October 1996. 1996 Annual Report,
supra note 2, para. 86.
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15
Administrative and Budgetary Questions (ACABQ) decides on its financing. In
Resolution 47/235 of 21 October 1993 the General Assembly asked the SecretaryGeneral to produce an estimate for the cost of running the Tribunal. Even though the
Secretary-General estimated that the Tribunal required U.S. $32,200,000 for the
biennium 1994-1995, in December 1993 the General Assembly only authorised the
16

allocation ofU.S. $5,600,000 for the first six months of the Tribunal's operation.
17
This limited financing had a substantial and detrimental effect on the Tribunal.
Not knowing whether its finances would be extended at the end of the six month
period the Tribunal could not enter into any long-term commitments beyond June
1994. For instance, the Tribunal could not enter into a long term lease for its
18
premises ; nor could the Tribunal recruit experienced staff other than on short-term
contracts or purchase and install the technical equipment necessary to start
19
investigations. In February 1994 the President of the Tribunal wrote to the General
Assembly stating that in order for the Tribunal to accomplish its task it must be

financed appropriately.
A further allocation by the General Assembly of US$5.4 million in April 1994
relieved the Tribunal of some of the problems it faced. In addition, the General
Assembly gave the Secretary-General specific authority to enter into a long-term
20
contract for the premises and to recruit personnel on a long-term basis. In July 1994
a four-year lease for the premises of the Tribunal was signed, and soon afterwards
1
workers began to convert some of the office space of the premises into a court-room?
During the first half of 1995 the Tribunal faced further fiscal problems as a
dispute arose within the Fifth Committee of the General Assembly over whether the
Tribunal should be funded out of the general United Nations budget or out of the
22
peacekeeping budget. The five permanent members of the Security Council argued
that because the ICJ was funded out of the general United Nations budget the Tribunal
should be as well. The Group of 77, led by India, Mexico and Brazil, argued,
however, that because the Security Council set up the Tribunal under the
'peacekeeping' provisions of the UN Charter, the Tribunal should be paid out of the
Article 32 of the Statute of the Tribunal which is set out as an annex to the Report of the
Secretary-General Pursuant to Paragraph 2 of Security Council Resolution 808 (1993), UN Doe.
S/25704,
16
This amount was based on recommendations from the ACABQ. 1994 Annual report, supra note
7, para. 34.
17
Id., para. 35.
18
This was especially burdensome as the Tribunal needed to alter the premises to the specific
needs of the Tribunal, most specifically it needed to construct a courtroom. Id.
Id.
19
20
Id., para. 36.
21
Id.
22
Ray Moseley, War Crimes not everyone's priority. Some nations call Tribunal a barrier to
Bosnian peace, Chicago Tribune (30 April 1995).
15
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peacekeeping budget. Since the United. Nations could not formally
approve the
Tribunal's budget until the General Assembly agreed on which accoun
t it should be
paid from, the consequences of this dispute were potentially serious. 23
In monetary terms the differences that member states would be forced
to pay
was insignificant. For the general United Nations budget member states
contribute at a
'regular rate' proportionate to their national wealth. Since peacekeeping
is controlled
by the Security Council, the permanent members of the Council contrib
ute slightly
more than other states towards peacekeeping. Consequently, if the
Tribunal was
funded from the peacekeeping budget the permanent members of the Securi
ty Council
would pay more. If the Tribunal was funded out of the general budge
t then other
countries would pay more. Since the total budget for the Tribunal for
1995 was $28.4
million this meant that the amount in dispute for the United States was
$1.7 million.
For France and the United Kingdom the difference was about $500,000
and $400,000
respectively. For many countries the difference was only $2,500.
For many countries this dispute was a matter of pride. Article 32 of the
Statute
states that the costs of the Tribunal would be paid from the general
United Nations
budget. To certain countries that were resentful of the Security Counc
il establishing a
new organ of the United Nations on its own, this simply was too much.
They felt the
Security Council was trying to appropriate certain powers of the Gener
al Assembly
relating to the United Nations budget.
In early July a number of human rights groups and other non-governm
ental
organisations urged the opposing factions to compromise. On 14
July 1995 the
permanent members of the Security Council reached an agreement with
the G-77 nonaligned countries· agreeing that one half of the costs of the Tribunal would
come out of
the peacekeeping funds while the other half would come out ofthe genera
l budget. 24
Confirmation of Indictments and Judicial Activities

Following his appointment the Deputy Prosecutor set out to organise
the office
of the Prosecutor. As he initially had only a handful of staff-member
s to work with,
the Deputy Prosecutor firstly formulated a staffing plan and began to recruit
qualified
and experienced staff to work in the Prosecutor's office. 25 The
structures and
operational procedures and systems for investigations and subsequent
prosecutions
23

Id.
Under General Assembly Resolution 49/242B of20 July 1995 the Genera
l Assembly agreed to
finance the Tribunal $39,095,900 for the period I January 1995 to 31
December 1995. Report of the
International Tribunal for the Prosecution of Persons Responsible
for Serious Violations of
International Humanitarian Law Committed in the Territory of the former
Yugoslavia since 1991, U.N.
Doe. A/50/728 (23 August 1995) [herein after"l9 95 Annual Report"],
at para. 122
25
1994 Annual Report, supra note 7, para. 141.
24
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were then set up. 26 A wide range of information relev
ant to the Tribunal's jurisdiction
was also assembled, a large part coming from
the Commission of Experts who, in
May 1994, turned over to the Prosecutor's Office
most of the information it obtained
during its investigations. 27
As a result of the Deputy Prosecutor's efforts the
first investigations were ready
to commence when the Prosecutor finally arriv
ed. On 1 November 1994 the
Prosecutor submitted the first indictment for conf
irmation. 28 The indictment, which
was confirmed by Judge Odio-Benito on 4 Novemb
er 1994, charged Dragon Nikolic
with committing grave breaches of the 1949 Gen
eva Conventions, violations of the
laws or customs of war, and crimes against hum
anity. According to the indictment,
between June and September 1992 Nikolic, a Bosn
ian Serb, was the commander of
the Susica detention camp, which was located near
the town of Vlasenica in northeastern Bosnia-Herzegovina. While in comman
d of the camp Nikolic directly
participated in the wilful killing, torture and inhu
mane treatment of many of the
cam p's detainees. Since his exact whereabouts
were unknown an arrest warrant, a
copy of the indictment and a statement of his right
s were delivered to the government
ofBosnia-Herzegovina and the Bosnian Serb gove
rnment.
In the indictment against Nikolic there were twen
ty four counts, almost all of
which were framed in the alternative. It has
been suggested that the Prosecutor
decided to use alternative counts as the nature of
the conflict in which the acts were
committed had still to be decided? 9 If the conf
lict was international then Nikolic
could be found guilty of a grave breach ofth e 1949
Geneva Conventions. On the other
hand if the conflict was internal then Nikolic coul
d only be found guilty of crimes
against humanity or violations of Common Article 30
3.
In October 1995, pursuant to Rule 61, Trial Cham
ber I held a public hearing in
which the Prosecutor presented all the evidence
supporting the indictment against
Nikolic. After a five day hearing the Judges dete
rmined that there were reasonable
grounds for believing that Nikolic committed the
offences with which he was charged,
and ordered that an international arrest warr
ant against Nikolic be issued and
transmitted to all states. 31 In addition, Trial Cham
ber I publicly stated that the reason

26

Id.
Id.
28
The Prosecutor v. Nikolic, Case No. IT-95-3-I (4
November 1994).
29
Luisa Vierucci, The First Steps of the Inter
national Criminal Tribunal for the former
Yugoslavia, 6 EJIL 134 (1995), at 135.
3o
Id.
31
See The Prosecutor v. Nikolic, Case No. IT-95-3-R6
1, Review of Indictment Pursuant To Rule
61 (20 October 1995) at 23.
27
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why the indictment had not been served was due to the
failure or refusal of the
Bosnian Serb administration in Pale to cooperate with the
Prosecutor. 32
During its investigations the Commission of Experts cond
ucted a very thorough
examination of events that occurred in the Opstina (distr
ict) of Prijedor in northwestern Bosnia-Herzegovina during the summer of 1992.
They revealed that during
this period widespread and systematic breaches of humanitari
an law were committed
in this area33 • In the first public hearing of the Tribunal held
on 8 November 1994 the
Tribunal formally requested that the German Government
defer to the competence of
the Tribunal the criminal proceedings currently being cond
ucted in its national courts
against Dusko Tadic, a Bosnian Serb who was alleged to
have been a guard at the
Omarska detention camp, which was located in the Prijedor
Opstina. 34
On 13 February 1995 Tadic was indicted by the Tribunal
on 132 counts of war
crimes. 35 It was alleged that Tadic and Go ran Borovnica
, who was charged in the
same indictment, took part in the persecution of the Muslim
population of the Prijedor
Opstina and the deportation of civilians to camps located
in that area. Tadic was also
charged with offences relating to the collection and mistr
eatment of civilians inside
and outside the Omarska detention camp and various
offences committed at the
Keraterm and Tmopolje detention camps.
In another indictment confirmed on 13 February 1995 ninet
een Bosnian Serbs,
who were either commanders, guards or regular visitors
to the Omarska detention
camp, were charged with committing war crimes, grave
breaches and crimes against
humanity. 36 Zeljko Meakic, the commander of the camp,
was also charged with three
counts of genocide for killing, injuring and severely maltr
eating inmates "with the
intention of destroying the Bosnian Muslim and Bosnian
Croat people as national,
ethnic and religious groups."
Because Tadic was the only person in custody, arrest warra
nts were issued for
the 20 other accused. On 31 March 1994 the German gove
rnment enacted legislation
32

On 30 October 1995, pursuant to Rule 61(E) of the Rules
of Procedure and Evidence, the
President of the Tribunal notified the Security Council that
the Bosnian Serb administration in Pale had
either failed or refused to execute the arrest warrants agains
t Nikolic. 1996 Annual Report, supra note
2, para. 51.
33
1995 Annual Report, supra note 24, at 52.
34
This request was in accordance with Rule 9(iii) of the
Rules of Procedure and Evidence. The
Trial Chamber agreed that the Tadic investigation was
important to the prosecution of persons
responsible for committing violations in Prijedor the region
ofBos nia-H erzego vina and the alleged acts
committed by Tadic would provide a clearer picture of the
plan to prosecute the civilian population of
the region. They also agreed that the investigation involv
ed potential eo-offenders and accomplishes
who may not be amenable to German jurisdiction and
involved many witnesses interviewed by the
Prosecutor's office who resided outside Germany. Vieruc
ci, supra note 29, at 136-137.
35
The Prosecutor v. Tadic, Case No. IT-94-1-1 (13 February
1995).
36
The Prosecutor v. Meakic, Case No. IT-95-4-1 (13 Febru
ary 1995).
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on cooperation with the Tribunal, and
on 24 April 1994 Tadic was transfer
red to the
Hague. 37 Two days later Tadic appeare
d before Trial Chamber II and pleade
d not
guilty to all the charges contained in the
indictment. 38
During the nest few months several pre
liminary motions were filed in the Tad
ic
Case by both the Prosecutor and the
Defence pursuant to Rule 72 of the
Rules of
Procedure and Evidence. On 10 Aug
ust 1995 Trial Chamber II issued two
rulings in
the case. The first ruling related to the
Prosecutor's request for a number of
measures
for the protection of victims and wit
nesses. 39 Among these the Prosecuto
r requested
that certain victims and witnesses
be heard in camera; that certain vict
ims and
witnesses be assigned pseudonyms, that
their true names be expunged from the
public
record and stated only in sealed reco
rds which were not to be disclosed to
the public
or the media, that their testimony be giv
en by closed-circuit television with ima
ge and
voice distortion, and finally, that the
identities of several victims and wit
nesses be
withheld from the accused and his
counsel. Trial Chamber II granted
all these
requests. 40
While Tadic's defence counsel did not
object to most of these requests they
did
object to the ruling allowing the Pro
secutor to withhold the identities of
certain
victims and witnesses from the accuse
d and his counsel. They claimed that
this ruling
denied the accused a fair trial and the
right to examine witnesses against him
which
are required by Article 21 of the Stat
ute. Judge Stephen, one of the member
s of the
Trial Chamber, agreed with their objecti 41
on.
In the. second ruling the Trial Cha
mber dismissed Tadic 's challenge to
the
jurisdiction of the Tribunal. 42 The defe
nce subsequently appealed. During the
Appeals
hearing the defence based their motion
on three grounds: the establishment
of the
Tribunal was unlawful, the primacy the
Tribunal had over component domesti
c courts
was unjustified, and the Tribunal lack
ed subject matter jurisdiction under Art
icles 2, 3
and 5 of the Statute. On 2 October 199
5 the Appeals Chamber upheld the dec
ision of
Trial Chamber II. 43 The Appeals Cha
mber dismissed the plea that the Trib
unal was
not lawfully established, dismissed
the challenge to primacy and decreed
that the
37

1995 Ann ual Report, supra note 24,
at para. 13.
Id. At the initial appearance Tadic
was represented by Professor Michail
Wla dim irof f and Mr.
Milan Vujin, the form er having been
assigned to represent Tadic purs uant
to Rule 45 of the Rules of
Procedure and Evidence.
39
The Prosecutor v. Tadic, Case IT-9
4-1-T, Decision on the Protection of
Witnesses (10 Aug ust
1995).
40
Since this ruling is procedural,
therefore, pursuant to Rule 72(B
), it is not subject to
interlocutory appeal. See Monroe Leig
h, The Yugoslav Tribunal: Use of Unn
amed Witnesses Aga inst
Accused, 90 Am. J. Int'l L. 235 (1996)
at 235.
41
Id., at 236.
42
The Prosecutor v. Tadic, Case No. IT-9
4-I- T, Decision on Jurisdiction (I 0 Aug
43
ust I 995).
The Prosecutor v. Tadic, Case No.
IT-94-I-AR72, App eal on Jurisdiction
(2 Octo ber 1995)
[hereinafter "Ap peal 's Decision"]
38
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I
Tribunal had subject-m
atter jurisdiction in resp
ect of each of the thre
Statute. 44
e articles in the
Since this was the first
time that an internatio
nal appeals body had
current status of inter
ruled on the
national humanitarian
law
,
th
e Appeals Chamber
opportunity to consider
took the
at length the applicatio
n
of
in
ter
na
tio
nal humanitarian law
the situation in the fo
to
rmer Yugoslavia to th
e
ex
ten
t that it was necessar
determination of issue
y for the
s ofjurisdiction. 45 The
Chamber found that:
" ... an armed conflict
exists wherever there
is a resort to armed
force between
States or protracted vio
lence between governm
ental authorities and
organised
armed groups or betw
een groups within a Sta
te. International huma
nitarian law
applies from the initia
tion of such armed
conflicts and extends
beyond the
cessation of hostilities
until a general conclus
ion of peace is reached
; or, in the
case of internal conflict
s, a peaceful settleme
nt is achieved. Until
that moment,
international humanitari
an law continues to ap
ply in the whole territ
ory of the
warring States or, in the
case of internal conflict
s, the whole territory
under the
control of a party, wheth
er or not actual combat
takes place there." 46

Applying this concep
t of armed conflict
to the situation in
Yugoslavia the Appeals
the former
Chamber found that an
ar
m
ed
co
nf
lic
t
existed at all relevant
times. Concerning th
e characterisation of
th
e
co
nf
lic
t, the Appeals Cham
concluded that the conf
ber
licts that were fought
in
th
e
fo
rm
er
Yu
go
and 1995 had both in
slavia between 1991
ternal and internationa
l
as
pe
cts
,
"that the members of
Security Council clear
the
ly had both aspects of
th
e
co
nf
lic
t
in
m
in
d when they adopted
the Statute," and "that
they intended to empo
we
r
th
e
Tr
ib
unal to adjudicate viol
of international human
ations
itarian law that occurre
47
d
in
eit
he
r
co
nt
ex
t." In that respect the
Appeals Chamber held
that for the Tribunal to
ha
ve
ju
ris
diction under Article 2
Statue the alleged of
of the
fences must have been
co
m
m
itt
ed
wi
th
in the context of an
international armed co
nflict, though its jurisdi
ct
io
n
un
de
r both Article 3 and 5
to both international an
applied
d non-international conf
licts. 48
Towards the end of
April the Prosecutor
announced that his
investigating Bosnian
office was
Serb leader Radovan
Karadzic, commanding
General Ratko
44

See George H. Aldri
ch, Jurisdiction of the
Yugoslavia, 90 Am. J.
International Crimina
Int'l L. 64 (1996), at 64
l Tribunal for the for
45
mer
.
1996 Annual Report, su
46
pra note 2, para. 33.
Appeal's Decision, su
pra note 43, para. 70.
47
Id., para. 77.
48
Id., para. 72~ 78.
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Mladic and former secret police chief Mico Stanisic for war crimes commi
tted in
Bosnia-Herzegovina. 49 The Prosecutor alleged that they were responsible
for
genocide, numerous acts of murder, rape and torture, and the forced remova
l of
thousands of civilians from large parts of Bosnia-Herzegovina. While Bosnian
Prime
Minister, Harris Silajdzic, applauded this announcement, the Bosnian Serb Minist
ry of
Information brushed it claiming that the charges lacked proof and were the work
of
"countries historically hostile toward the Serbs." 50
Since Bosnia-Herzegovina was conducting its own investigation into the
activities of these three men, the Prosecutor applied to a Trial Chamber for the
issue
of a formal request to the Republic that it defer its investigation to the competence
of
the Tribunal. On 16 May 1995 this application was granted and the Trial Chamb
er
made the request for deferral. 51
On 25 July 1995 Karadzic and Mladic were indicted by the Tribunal on counts
of genocide, crimes against humanity, war crimes and grave breaches of the
1949
Geneva Conventions. 52 The indictment alleged that the two Bosnian Serb leaders
were
responsible either directly or on the basis of command responsibility for
(i) the
internment of thousands of Bosnian Muslims and Croats in detention facilities
where
the internees were subject to torture, murder, sexual assault, robbery and other
acts,
(ii) the shelling and sniping campaigns conducted against civilian populations, (iii)
the
deportation of Bosnian Muslim and Croat civilians from areas occupied
by the
Bosnian Serbs, (iv) the destruction of Muslim and Roman Catholic sacred sites,
and
(v) the taking of United Nations hostages for use as "human shields." 53
Four more indictments were also confirmed during the latter half of July 1995.
The first of three indictments confirmed by Judge Vohrah on 21 July 1995 followe
d
further investigations into atrocities committed in the Prijedor Opstina during
1992.
This indictment related to crimes committed by Bosnian Serbs at the Kerate
rm
detention camp. 54 Dusko Sikirica, the commander of the camp, was accuse
d of
genocide and, along with 12 other subordinates or persons subject to his authori
ty,
with committing crimes against humanity, war crimes and grave breaches. The
crimes
these men were accused of included the wilful killings, torture and sexual assault
of
several hundred detainees of the Keraterm detention camp.
49

1995 Annual Report, supra note 24, para 59.
Karadzic has always denied responsibility for crimes against Muslim civilians
. He has said that
any crimes committed, were committed by uncontrollable Serbian paramili
tary forces and were no
worse than atrocities committed by Muslims against Serbs.
51
1995 Annual Report, supra note 24, para. 60.
52
The Prosecutor v. Karadzic and Mladic, Case No. IT-95-5-I (25 July 1995).
53
1995 Annual Report, supra note 24, para. 62-63. The investigation into other
members of the
Bosnian Serb leadership, including Stanisic is still proceeding.
54
The Prosecutor Sikirica and Others, Case No. IT-95-8-I (21 July 1995).
50

v.

179

In the second indictment six persons were accused of having committed grave
breaches, war crimes and crimes against humanity while co-ordinating and waging
a
campaign of terror against the non-Serb civilian population in Bosanski Samac
, a
municipality located in the Posavina corridor in northern Bosnia-Herzegovina 55
.
The third indictment related to atrocities committed by Goran Jelistic and Ranko
Cesic at the Luka detention camp of Brcko, in north-eastern Bosnia-Herze
govina
during the summer of 1992.56 Jelistic, who was charged with committing genoci
de,
crimes against humanity, war crimes and grave breaches, is alleged to have been
one
of the commanders responsible for running the carrip and was specifically accuse
d of
16 murders and numerous beatings. 57 Cesic, who was charged with committing
crimes
against humanity, war crimes and grave breaches, is alleged to have commi
tted 13
murders and one sexual assault. 58
On 25 July 1995 Judge Jorda confirmed an indictment in which Milan Martic
,
the President of the self-proclaimed Serb Republic of Krajina, was accused of
having
committed violations of the laws or customs of war. 59 Martic was accused of
ordering
the cluster-bomb rocket attacks against the civilians of Zagreb in early May
1995, in
which five civilians were killed and several others were injured. 60
On 29 Augus t 1995 Ivica Rajic was indicted for having committed grave
breaches and war crimes. 61 It was alleged that Rajic, who was the first non-Se
rb to be
indicted by the Tribunal, was the commander of a unit of the Croatian
Defence
Council (HVO) which operated in Central Bosnia. On 23 October 1993 soldier
s of the
HVO under Rajic's command attacked the village of Stupni Do which was inhabit
ed
at the time by approximately 250 people, most of whom were Muslim. As a
result of
the attack 16 civilians were killed, the village was almost totally destroyed
and the
inhabitants who survived were forced to flee.
An indictment against three Serbian officers of the JNA was confirmed by Judge
Riad on 7 November 1995. Mile Mrkic, Miroslav Radic and Veselin Sljivan
canin
were accused of being responsible either directly or because of superior authori
ty for
"the mass killing at Ovcara, near Vukovar, of approximately 260 captive non-Se
rbs,
who had been removed from Vukovar Hospital on 20 November 1991."62
It was
alleged that two days after Vukovar was captured by Serbian forces, soldier
s of the
JNA's Belgrade-based Guards Brigade and Serbian paramilitary troops under
the
55
56
57
58
59
60
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The Prosecutor v. Miljkovic and Others, Case No. IT-95-9-I (21 July 1995).
The Prosecutor v. Jelistic and Cesic, Case No. IT-95-10-I (21 July 1995).
1995 Annual Report, supra note 24, para. 71.
Id.
The Prosecutor v. Martic, Case No. IT-95-11-I (25 July 1995).
1995 Annual Report, supra note 24, para. 72.
The Prosecutor v. Rajic, Case No. IT-95-12-I (29 August 1995).
The Prosecutor v. Mrksic and Others, Case No. IT-95-13-I (7 Novemb er I 995).
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command or supervision of Mrkic, Radic and Sljivancanin removed 261
non-Serbian
men from Vukovar Hospital. After transporting these men to a farm
building in
Ovcara they preceded to beat them for several hours. Afterwards the men
were driven
in groups of ten to twenty to a ravine two kilometres from the farm
building, where
they were shot. After the killings a bulldozer buried the bodies in a mass
grave.
Early in 1995 the Prosecutor's office became formally aware that a
court in
Bosnia-Herzegovina was conducting an investigation into atrocit
ies that were
committed against the population of the Lasva river valley by Bosnian
Croats during
1993. Since.his office were also conducting a similar investigation, on
21 April 1995
the Prosecutor filed an application to the Trial Chamber asking that
it request the
Republic to defer its investigation to the competence of the Tribunal. 63
This request
was granted and as a consequence of the Prosecutor's investigation on
13 November
1995 an indictment was confirmed against six Bosnian Croats who
were allegedly
responsible for "the prosecution on political, racial and religious
grounds of the
Bosnian Muslim population" of the Lasva Valley area in Central Bosni
a between May
1992 and May 1993. 64 The crimes with which they were charged were
carried out on
"such a large scale and widespread basis and implemented in such
a systematic
fashion" that they "effectively destroyed or removed almost the
entire Muslim
population in the Lasva Valley."
On I 6 November 1995 the Tribunal issued a new indictment against
Karadzic
and Mladic accusing them of committing genocide and war crimes
against the
residents of the United Nations designated safe area of Srebrenica in
July 1995. 65 At
the start of July Srebrenica was attacked by Bosnian Serb forces. Accor
ding to the
indictment when it became clear that the enclave would fall, the Bosni
an Muslim
population in the enclave either sought refuge near the UN compound
in Potocari or
fled in a large column towards Tuzla.
On 12 and 13 July 1995 many of those whom had sought refuge near
the UN
compound were summarily executed. The remaining Muslim population
of Srebrenica
was then removed from the area by bus. Before letting the Muslims board
the buses
the Bosnian Serb soldiers separated the men from the women
and children.
Throughout the night of 11 July 1995 Bosnian Serb forces attacked
the column of
refugees that were fleeing Srebrenica. Thousands of the refugees surren
dered or were
63

This deferral request differed from the deferrals in the Tadic and Bosnian
Serb leadership cases
in that (a) it was the first case brought to the attention of a Trial
Chamber concerning non-Serb
perpetrators and thus reflected the Prosecutor's intention to bring cases
irrespective of the nationality
of the perpetrators; and (2) it did not state the name of any perpetrator
but addressed itself solely to
events in a certain time and in a certain geographical area. 1995 Annual
Report, supra note 24, para.
66.
64
The Prosecutor v. Kordic and Others, Case No. IT-95-14-I (13 Novem
ber 1995).
65
The Prosecutor v. Karadzic and Mladic, Case No. IT-95- I 8-I (16 Novem
ber 1995).
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subsequently captured in the days following the attack. Hundreds
of those who were
captured were either summarily executed at the site of their
capture, or were
transported to two locations near the village ofKarakaj.
On 14 July 1995 thousands of Muslim men who had either been
separated from
the other refugees in Potocari or had surrendered or had been captu
red while fleeing
the enclave were summarily executed in two large fields near Karak
aj. The indictment
alleges that at all times during this massacre the Bosnian Serb forces
were under the
command and control ofKaradzic and Mladic.
During the first six months of 1996 the judicial activity of
the Tribunal
increased. On 12 February 1996 the head of logistics in the
Bosnian Serb Army,
General Djorde Djukic and his assistant Colonel Alexsa Krsm
anovic, who were
arrested in Sarajevo the previous month, were transferred to the
Hague as witnesses
pursuant to Rule 90 bis. 66 While Colonel Krsmanovic was subse
quently transferred
back to Sarajevo, 67 General Djukic was indicted by the Tribu
nal on 28 February
1996. 68 The indictment, which charged the General with committing
a crimes against
humanity and a violation of the laws and customs of war, was
based on his role in
aiding the Bosnian Serb Army in operations which included the
shelling of civilian
targets during the Bosnian Serb siege of Sarajevo between May
1992 and December
1995. Unfortunately before judicial proceedings could properly
commence General
Djukic was provisionally released by the Tribunal because of his
medical condition.
General Djukic, who was suffering from pancreatic cancer,
returned to Belgrade
where he died in May 1996.69
On 21 March 1996 the Tribunal indicted three Bosnian Muslims
and a Bosnian
Croat for allegedly committing crimes against Bosnian Serbs who
were detained in
the Celebici camp during the summer of 1992. 70 The indict
ment stated that the
detainees were subjected to serious violations of internationa
l humanitarian law
including murder, torture (including rape of female detain
ees), beatings, and
inhumane treatment. Within days of the confirmation of the indict
ment two of the

66

1996 Annual Report, supra note 2, para. 25.
Colonel Krsmanovic was transferred back to Sarajevo when it
became clear to the Prosecutor
that he was not prepared to act as a witness and assist the Prosec
utor in his on-going investigations.
Five days after returning to Bosnia-Herzegovina the Bosnian
courts announced that they had found
new evidence that proved beyond doubt that Colonel Krsmanovic
participated in war crimes. Despite
this statement Colonel Krsmanovic was soon freed from the central
prison in Sarajevo and transported
to Pale. It is believed that he was exchanged for Ibran Mustaf
ic, a Bosnian MP and member of
Izetbegovic's Party of Democratic Action (SDA). Zoran Pirolic
, Bosnian 's Bitter Over Slim Results,
The Tribunal (June/July I 996) at 7, a supplement to 42 War Report
(June I 996).
68
The Prosecutor v Djukic, Case No. IT-96-20-I (29 February I 996).
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I 996 Annual Report, supra note 2, para. 45.
70
The Prosecutor v Delalic & Others, Case. No. IT-96-21-I (21 March
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indictees were arrested in Western Europe. 71 The other two indictees were
arrested by
the authorities of Bosnia-Herzegovina in May 1996. All four were
subsequently
transferred to the Hague and are currently awaiting trial. 72
In March 1996 two Bosnian Serb soldiers were transferred to the
Hague
pursuant to Rule 90 bis as it was believed that they could assist the Prosec
utor in his
investigation of the Srebrenica massacre. 73 Drazen Erdemovic was
subsequently
indicted by the Tribunal for participating in the summary execution
of hundreds of
unarmed Bosnian Muslims at the Pilica collective farm on or about
16 July 1996. 74
According to the indictment busloads of Muslim men, who had
surrendered to
Bosnian Serb forces after the fall of Srebrenica, were transferred to the
collective farm
on or about 16 July 1996. Once there they were taken in groups of
ten to a nearby
field by members of Erdemovic's unit. There they were lined up
in rows and
summarily executed. On 31 May 1996 Erdemovic pleaded guilty to
committing a
crime against humanity. 75 He will be sentenced in October 1996. 76
On 27 June 1996 the Tribunal indicted a group of eight Serbs for the
organised
mass rape of Muslim women in the south-eastern Bosnian town of Foca
from April
1992 to February 1993. 77 The confirmation of this indictment marke
d the first time
that sexual assault had been treated separately as a war crime. Accor
ding to the
indictment "several women were held in houses and apartments, which
were run in
the manner of brothels, by groups of mainly (Serb) paramilitary units,"
and in such
places they were subjected to almost constant rape and sexual assaul
ts, torture and
other abuses. As a result of the sexual assaults "the physical and psycho
logical health
of many female detainees seriously deteriorated and many contemplated
suicide."
On the same day the Tribunal also released two other indictments which
charged
nine Bosnian Croats with atrocities committed during attacks on Musli
m villages in
the Lasva Valley region of Central Bosnia in 1993. 78 Although these indictm
ents were
confirmed by Judge McDonald in November 1995, they were not public
ly announced
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Alan Cowell, Tribunal Files First Charges With Serbs As War Victims,
The New York Times
(23 March 1996), at I.
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1996 Annual Report, supra note 2, para. 4 7.
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Id., para. 25.
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The Prosecutor v Erdemovic, Case No. IT-96-22-I (29 May 1996).
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When pleading guilty Erdemovic stated " ... your honour, I had to
do this. If I had refused I
would have been killed together with the victims .... when I refused
they told me "if you're sorry for
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tells Tribunal of massacre at
Srebrenica, International Herald Tribune, I June 1996, at l.
76
1996 Annual Report, supra note 2, para. 49.
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The Prosecutor v Gagovic & Others, Case No. IT-96-23-I (27 June 1996).
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The Prosecutor v Marinic, Case No. IT-95-15-I (10 November 1995)
and the Prosecutor v
Kupreskic & Others, Case No. IT-95-16-I (10 November 1995).
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at the time as the Prosecution wanted time to protect the safety of victims and
witnesses. 79
In addition to confirming indictments, the Judges of both Trial Chambers were
busy reviewing indictments pursuant to Rule 61 of the Rules of Procedure and
Evidence. The first of these proceedings concerned Milan Martic who was accused of
ordering rocket attacks on Zagreb in May 1995.80 On 27 February 1996 Trial
Chamber I examined all the evidence against Martic. Based on this evidence the Trial
Chamber was satisfied that reasonable grounds existed for believing that, on 2 and 3
May 1995, the civilian population of Zagreb was attacked with Orkan rockets on
orders from Martic. 81 The attacks killed and wounded many civilians and caused
significant damage. The Trial Chamber found that because of their limited accuracy
and striking force, the use of the Orkan rockets indicated that Martic did not intend to
hit military targets but instead wanted to terrorise the population of Zagreb. The
attacks were therefore contrary to laws and customs of war which fall within the scope
of Article 3 of the Statute. 82
Between 20 March and 28 March 1996 Trial Chamber I also conducted a Rule
61 hearing against three offices of the JNA for their part in the alleged November
1991 massacre of 261 non-Serbs who were patients of the Vukovar Hospital. After
hearing the testimony of several witnesses and examining numerous documents the
Trial Chamber found that there were sufficient grounds for believing that the three
officers committed the offences for which they were accused, and issued an
international arrest warrant for each of them. 83
The following month Trial Chamber II held a public hearing under Rule 61 in
the case of Ivica Rajic who was accused of ordering the attack on the Muslim village
of Stupni Do on 23 October 1993. After presenting written and oral evidence in
support of the indictment, the Prosecutor filed an application to adjourn the decision
on the Rule 61 proceedings against Rajic as he wanted to file additional evidence to
support the submission regarding the existence of an international armed conflict. 84
While this request was granted, as of 30 June 1996 this evidence was still to be
presented.
On 16 June 1996 the Tribunal announced that evidence would be heard against
Radovan Karadzic and Ratko Mladic who had been indicted twice by the Tribunal. On
28 June 1996 Trial Chamber I began hearing evidence against the two Bosnian Serb
79
80
81
82
83
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leaders,

85

and it is expected that the Trial Chamber will confirm the indictments and
issue international arrest warrants for Karadzic and Mladic.
Finally on 7 May 1996 Trial Chamber II, comprising Judges McDonald, Vohrah
and Stephen, began hearing evidence against Dusko Tadic. 86 In his opening address
Grant Niemann, who appeared for the Prosecutor, stated:
" ... the opening of the ftrst case before the Tribunal is an historic occasion but it is
also a solemn one. The duty of any criminal court is onerous, but the duty
imposed on this Tribunal is a heavy burden indeed. This Tribunal has been
created not only to administer justice in respect of the accused that stands before
you, but there is an expectation that in so doing you will contribute to a lasting
peace in the country that was once Yugoslavia.
The human tragedy that has occurred in the former Yugoslavia since 1991 is
of major proportions. When dealing with violations of international humanitarian
law, we are not only looking to the actions of individuals, but to the involvements
of the authorities of the state as well.
Through this trial (the Prosecution) will embark upon an examination of
events of unspeakable horror. What man has done to man in the cause of
nationalism, or ethnic hegemony in the former Yugoslavia, strains the most agile
of human reasoning."

87
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Id., para. 61.
The start of the trial was delayed as the defence needed to complete its investigations and
discovery in the region of the former Yugoslavia. Id., para. 38.
87
The Prosecutor v Tadic, Case No. IT-94-I-T, Opening statement by Grant Niemann and Michail
Wladimiroff(7 May 1996) at 7-8.
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THE SUCCESS OF THE TRIBUNAL AND ITS
CONTRIBUTION TO THE DEVELOPMENT OF
INTERNATIONAL HUMANITARIAN LAW

Despite facing jurisdictional restrictions imposed by the Statute and
encountering financial and practical difficulties, the indictments the Prosecutor has
prepared and the modest judicial results his office has achieved suggests that the
Tribunal may succeed in the task given to it by the Security Council and prosecute
those persons responsible for committing serious violations of international
humanitarian law in the former Yugoslavia. This final chapter will assess whether the
Tribunal will successfully complete its mandate, and how it will contribute to the
development of international humanitarian law.
Firstly the chapter will assess whether the Tribunal will overcome criticisms
which tarnished the Nuremberg Tribunal, and whether it will satisfy international
standards of due process that were established by the two post-Second World War
Tribunals and were augmented by various international covenants and treaties that
were subsequently codified. This chapter will then examine whether the international
community, in particular the Republics of the former Yugoslavia and states
contributing personnel to IFOR, will carry out orders and decision~ issued by the
Tribunal as they are required to under Article 29 of the Statute. Given the fact that the
Tribunal lacks any police or other enforcement agency of its own which can execute
warrants of arrest issued by the Tribunal, without such cooperation the Tribunal will
not successfully complete its mandate. Finally, this chapter will explore the question
of whether the establishment of the Tribunal will lead to the establishment of other ad
hoc tribunals or whether it will contribute to the creation of a permanent international
criminal court.
Improving upon the Nuremberg Precedent

In his report to the President of the United States following the Nuremberg
Trial, Justice Robert Jackson, the head of the United States Prosecution team, stated:
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" ..... many mistakes have been made and many inadequacies must be confessed.
I am consoled by the fact that in proceedings of this novelty, errors and missteps
may also be instructive to the future."'

Given its significance in the development of international humanitarian law, it
1s likely that the success or failure of the Tribunal will be measured against the
Nuremberg Tribunal. The Tribunal must therefore ensure that it complies with the due
process standards recognised by the Nuremberg Tribunal and must address any
shortcomings it had.
Even though the Nuremberg Tribunal established the principle that individuals
are criminally liable for committing crimes against humanity, the Nuremberg Tribunal
and its Tokyo counterpart were heavily criticised for applying so-called victors'
justice. Both were composed exclusively of prosecutors and judges of the victorious
countries and even though several violations of humanitarian law were committed by
members of the allied forces the defendants only came from the defeated states.
Unlike its predecessors the Tribunal for the former Yugoslavia was not created
by either the victors of the conflict or the parties involved in the fighting. Instead the
Tribunal was established by the community of nations acting through the Secretary
Council pursuant to Chapter VII of the UN Charter. Its Statute provides for the
prosecution of all persons who have committed offences in the former Yugoslavia
since 1 January 1991, regardless of nationality2 ; the Chambers of the Tribunal is
composed of eleven judges representing the major legal systems of the world; the
Prosecutor is not to "seek or receive instructions from any Government or from any
other source," 3 and the purpose of the Tribunal is not only to punish the perpetrators
but also to restore peace. As the President of the Tribunal said "for the first time, the
community of States is rendering a justice which is not that of the victors ... a justice
animated not by a spirit of revenge but by the determination to bring the criminals to
book and prevent further crimes." 4
See Report to the President by Mr. Justice Jackson, 7 October 1946, Quoted in Virginia
Morris and Michael P. Scharf, An Insiders Guide to the International Criminal Tribunal for the former
Yugoslavia, New York: Transnational Publishers (1995) at 332.
2
Parties from all sides to the conflict, be they Serb, Croat or Muslim may be prosecuted and
punished by the Tribunal. While it is recognised that Serbian forces committed the majority of the
atrocities, by recognising that all sides have committed atrocities the Tribunal would show that it was a
dispenser of real justice. See Lisa L. Schmandt, Peace with Justice: Is it possible for the former
Yugoslavia? 30 Tex. Int'l. L. J. 335 (1995), at 351.
3
This requirement eliminates another criticism of Nuremberg, where the prosecutors often
received instructions directly from their governments. Morris and Scharf, supra note I at 332.
4
Statement of Antonio Cassese, President ofthe Tribunal, U.N. Doe. IT/23, 21 January 1994.
This statement reiterates comments made by US SUpreme Court Justice Murphy in his
dissenting opinion in the Yamashita Case. Justice Murphy stated "(it) we are ever to develop an orderly
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Another criticism of the Nuremberg Tribunal was that it applied ex post facto
laws when it held individuals responsible for crimes against peace. To avoid a similar
criticism being made against the Tribunal the Secretary-General decided that it would
only have jurisdiction over rules of international humanitarian law which were beyond
any doubt part of customary international law. 5 Such rules, he stated, were embodied
in the 1949 Geneva Conventions, the 1948 Genocide Convention, the Hague
Convention of 1907 and the Nuremberg Charter. 6
The Nuremberg Tribunal was also criticised for prosecuting Martin Bormann
even though he had not been seen since early May 1945. In light of Article 14 of the
International Covenant on Civil and Political Rights, which provides that the accused
shall be entitled to be tried in his presence, the Secretary-General decided that the
Tribunal should not conduct trials in absentia. The prohibition on in absentia trials
creates a formidable obstacle to successfully prosecuting many defendants, especially
as Bosnian Serb leaders have refused to hand over anyone indicted by the Tribunal.
However, many commentators believe that such trials are unnecessary. 7 Part Five of
the Rules of Procedure and Evidence, which allows the Trial Chambers to consider
indictments or reports of the Prosecutor and to 'condemn' the accused if apprehension
is not possible, achieves the objectives of trials in absentia, while avoiding their
inherent disadvantages. 8
The Statute of the Tribunal not only satisfies the international standards of due
process which were established by both the Nuremberg and Tokyo Tribunals but also
reflects the significant developments in human rights standards that have occurred in
the last fifty years. Article 21 of the Statute, which is essentially a reproduction of
Article 14 of the International Covenant on Civil and Political Rights, contains several
provisions designed to ensure a fair trial. In particular, it states that the accused ( 1) is
entitled to a fair and public hearing on the charges brought against him; (2) is to be
presumed innocent; (3) has the right to choose counsel and to communicate with him;
(4) has the right to be informed in detail and in a language he understands of the
charges brought against him; (5) has the right to be tried without undue delay; (6) has
international community based upon a recognition of human dignity, it is of the utmost importance that
the necessary punishment of those guilty of atrocities be as free as possible from the ugly stigma of
revenge and vindictiveness." In Re Yamashita 327 US 1 29-30 (1946) (Murphy J. dissenting)
5
Report of the Secretary-General Pursuant to Paragraph 2 of the Security Council Resolution
808 (1993), U.N. Doe S/25704, reprinted in 32 I.L.M. 1159 (1993), para. 34.
6
Id., para. 35.
Schmandt, supra note 2, at 357.
Id., see also Morris and Scharf, supra note 1, at 333.
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the right to be present at his own trial; (7) has the right to examine witnesses against
him and to obtain the attendance of witnesses on his behalf; (8) has the right to the
free assistance of an interpreter if necessary; and (9) does not have to testify against
himself or to confess guilt. Furthermore, by virtue of Article 24, the Tribunal may not
sentence a convicted person to death. It may only impose a prison sentence which will
be served in the prisons of countries offering penal facilities. The Statute also prevents
national courts subsequently prosecuting individuals for acts for which he or she has
already been tried by the Tribunal9 and limits the power of the Tribunal to retry
1
per~ons already prosecuted for the same offence before a national court. Finally the
Statute provides for an Appeals Chamber to hear appeals from persons convicted by

°

11

the Tribunal.
In addition, the Rules of Procedure and Evidence which the Tribunal adopted
are a marked improvement over the meagre set of rules followed by the Tribunal's
predecessors. These rules, which are arranged in a logical sequence, cover all the
different stages of the proceedings. In addition, they set out the rights of both suspects
and accused persons.
While the Statute and the Rules of Procedure and Evidence comply with
international standards of fair trial and due process, two recent actions of the Tribunal
raise doubts as to the extent to which accused persons will receive a fair trial. At an
international conference on the Dayton Agreement held in June 1996 the President of
the Tribunat Antonio Cassese, urged the international community to postpone the
elections in Bosnia-Herzegovina until Radovan Karadzic and Ratko Mladic were
arrested as alleged war criminals. He further demanded that Serbia and the Serbian
Republic of Bosnia-Herzegovina be expelled from the Olympic Games in Atlanta
12

unless they helped arrest these two indictees.
Considering that one day he may have to preside over an appeal lodged by
either of the two Bosnian Serb leaders, President Cassese's prosecutorial zeal must be
questioned. 13 To ensure that the Tribunal is a success all the Judges of the Tribunal
9

The Statute of the Tribunal is set out as an annex to the Report of the Secretary-General
Pursuant to Paragraph 2 of Security Council Resolution 808 (1993), UN Doe. S/25704, art. 10(1).
10
Id., art. 10(2).
11
Id., art. 25( 1).
12
See Judge Antonio Cassese The Dayton Accord and the International Criminal Tribunal for
the former Yugoslavia, speech given at the Florence Mid-term Conference on the Implementation of
the Dayton Accord (13 June 1996). Copy in the possession of the author.[hereinafter "Speech by Judge
Cassese]
13
In 1995 President Cassese also called for a programme of indictments to meet the expectations
of the Security Council and of the world community at large. Geoffery Robertson QC, War Crimes
Deserve A Fair Trial, The Times, 26 June 1996 [hereinafter "Fair Trial"].
Not surprisingly Richard Goldstone, the Prosecutor of the Tribunal has come out in defence of
President Cassese. At the Potsdam Einstein Forum Conference in May 1996 he stated "Judges are
entitled to make public calls for justice, and the Judges of the Tribunal have an obligation to express
publicly their concern when political actions appear to undermine the credibility and effectiveness of
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must remain impartial. Nuremberg was considered a success as many of the charges
laid against the defendants were unproved and three of the defendants were acquitted.
In contrast to President Cassese, the presiding judge at Nuremberg, Lord Justice
Geoffrey Lawrence, remained publicly and resolutely impartial throughout the course
of the Trial. 14
A further concern relates to the ruling by Trial Chamber II in the Tadic Case in
which it authorised the Prosecutor to withhold from the accused and his counsel the
identity of a number of witnesses who were to give evidence. 15 This ruling gives rise
to the possibility that an accused may be sentenced to life imprisonment on the
testimony of witnesses whose identity he does not know. Consequently it has been
criticised for misconstruing the Statute, misunderstanding judicial precedents and
misdescribing the function of the judiciary in a criminal trial, this being to balance the
fundamental rights ofthe defendant against prosecution convenience. 16
Despite these imperfections, other decisions of the Tribunal indicate that the
rights of accused persons are being upheld. In April 1996 Trial Chamber I
provisionally released General Djorde Djukic as he was seriously ill with pancreatic
cancer. In June 1996 the same Trial Chamber released Goran Lajic after it became
clear to Tribunal investigators that he was not the same Goran Lajic who was named
in the indictment. 17 Since the motion to release Goran Lajic came from the Office of
the Prosecutor his release shows that despite the abovementioned actions, the Tribunal
intends to comply with international standards of fair trial and due process. However,
whether the Tribunal will be effective in rendering justice is another question.
The Prospects for the Effective Functioning of the Tribunal

With the signing of the Dayton Agreement it became clear that there would be
no victors to the conflict. After four years of war the Serbian forces had failed to unite
their people into a 'Greater Serbia'. Despite this the Serbian leaders who lead their
people to war remained in power. Since Germany, Japan and their Axis Allies were
totally occupied by the Allied forces after the Second World War neither the Tokyo
nor the Nuremberg Tribunals were faced with the question of how to prosecute war
criminals who maintained significant political or military control within a state.
the Tribunal." Mirko Klarin, Crisis Time In The Hague, 4 The Tribunal (June/July 1996) at 1, a
supplement to 42 War Report (June 1996).
14
Fair Trial, Id.
15
The Prosecutor v Tadic, Case No. IT-94-1-T, Decision on the Protection of Victims and
Witnesses ( lO August 1996).
16
Fair Trial, supra note 13.
17
The Prosecutor v. Goran Lagic, Case No. IT-95-8-T, Order For The Withdrawal Of The
Charges Against The Person Named Goran Lagic And For His Release (17 June 1996)
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History has shown that except in the case of total defeat or occupation prosecutions of
enemy personnel accused or war crimes are rare. For instance, following the First
World War a defeated but not completely occupied Germany successfully resisted
demands by the victorious powers to hand over about 900 persons accused of
18
committing war crimes. More recently, the international community has been
unsuccessful in its attempts to hold Sadaam Hussein and his military council
accountable for the atrocities committed against the population of Kuwait and the
Kurdish minority living in the north of Iraq.
In order to prosecute those responsible for committing serious violations of
international humanitarian law in the former Yugoslavia, the Tribunal will have to
rely on the cooperation of the governments of the international community, and
specifically the governments of the Republics of the former Yugoslavia and the
governments of those states who contribute personnel to IFOR. If these people are not
19
brought to trial, the deterrent value of the Tribunal will be ruined. In addition, there
would be no reconciliation between the different ethnic groups of the former
Yugoslavia. Instead of blaming individuals for ordering or carrying out the atrocities,
the entire population will be blamed. The notion of collective guilt will ultimately
lead to more atrocities being committed, as the survivors of one ethnic group take
0
revenge on the survivors of another.Z This was the thinking behind the Allies push to
inform the German population about the Nuremberg Trials in the months following
Germany's surrender. 21
At Dayton the governments of Bosnia-Herzegovina, Croatia and the Federal
Republic of Yugoslavia agreed to cooperate fully with the investigation and
prosecution of war crimes. In his report to the Security Council at the conclusion of
the Dayton Agreement the Secretary-General declared:
" .. .1 must reiterate that peace cannot be durable unless it is accompanied by

justice. Following one of the most bitter wars in Europe since 1945 with
unspeakable atrocities against civilians reaching the level of crimes against
humanity, those indicted by the International Tribunal for the former Yugoslavia
18

"Although the Nuremberg trial was designed to demonstrate that might does not make right, it
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G. Mclntyre, The Nuremberg Trials, 24 U. Pitt. L. Rev. 73 (1962), at 115.
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must be brought to trial. Peace with justice is an overriding goal of the
international community, and it is the legal and moral duty of all signatories to
the Peace Agreement to assist in its attainment." 22

More forceful words were spoken by the United States Ambassador to the
Security Council, Madeleine Albright, at the time of the adoption of Resolution 1022
(1995). She stated:
"After the siege of Sarajevo, the market place shelling, the years of "ethnic
cleansing" and the unforgivable savagery at Srebrenica, the world has had
enough of the Bosnian Serb arrogance and brutality. Their compliance (the
Dayton Agreement) must be demanded by the Government in Belgrade; it must
be demanded by (the Security) Council; and it must be demanded by every
civilised person on Earth." 23

Although the governments of the Yugoslav Republics were initially reluctant
to cooperate with the Tribunal, during the latter months of 1995 and the first six
months of 1996 the cooperation of these governments has increased. Tribunal
investigators are now permitted to operate fully within Croatia, Bosnia-Herzegovina
and the Federal Republic of Yugoslavia collecting evidence, questioning witnesses
and exhuming mass grave sites. Nevertheless the governments of Croatia and the
Federal Republic of Yugoslavia as well as the Bosnian Serb and Bosnian Croat ·
authorities have all failed to execute arrest warrants of persons living within the
territories under their control.
The government of Bosnia-Herzegovina has (i) enacted legislation which
permits its authorities to cooperate with the Tribunal 24 , (ii) permitted Tribunal
investigators to function within its territory, (iii) assisted the Tribunal in the discovery
and exhumation of mass grave sites, and (iv) deferred prosecutions at the request of
the Tribunal. 25 While Bosnia-Herzegovina was criticised for failing to provide the
Tribunal with information concerning Muslim suspects, on 2 May 1996 the authorities
22
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of Bosnia-Herzegovina arrested two Bosnian Muslims indicted by the Tribunal for
crimes allegedly committed against Bosnian Serbs at the Celebici prison camp. 26 On
13 June they were transferred to the Hague. Unfortunately as the state-controlled
media in Bosnia-Herzegovina did not report the arrests and the independent
newspaper Oslobodjenje only reported the arrests indirectly, it is not clear whether the
authorities of the Bosnia-Herzegovina are fully supportive of the Tribunal. 27
Croatia has also permitted investigators from the Tribunal to operate within its
territory since 1994, and in April 1996 enacted legislation authorising closer
cooperation with the Tribunal. 28 In addition, in April 1996 a Croatian General,
Tihomir Blaskic, was persuaded by Croatian officials to surrender himself to the
Tribunal,29 and on 8 June 1996 authorities in the Croatian port of Split arrested a
Bosnian Croat charged with committing grave breaches of the 1949 Geneva
Convention and war crimes. 30 Nevertheless, Croatian authorities have failed to
exercise their acknowledged authority and influence over the Croat population of
31
Bosnia-Herzegovina in order to apprehend other Bosnian Croat indictees.
Furthermore, Croatia has not vigorously prosecuted those persons who committed war
crimes when the Croatian Army retook Krajina in August 1995, nor has it assisted the
Tribunal with the investigation of these atrocities.
The attitude of the Federal Republic of Yugoslavia and the Bosnian Serb entity
in Bosnia-Herzegovina is more deplorable. Although the Bosnian Serb authorities
have agreed to assist the Prosecutor of the Tribunal in his investigations, in reality
they have ignored the Tribunal's most simple requests. Radovan Karadzic and
General Ratko Mladic, both of whom have been indicted by the Tribunal, remain
firmly in power over Bosnian Serb territory despite the provisions in the Dayton
32

Agreement which require indicted war criminals to relinquish power. This has
resulted in the Bosnian Serb authorities refusing to arrest and surrender indicted
persons who live in the Bosnian Serb Republic.
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Although the Federal Republic of Yugoslavia has formally allowed the
Tribunal to open an office on its territory and has surrendered two witnesses to the
3
Tribunae , the authorities of the Federal Republic of Yugoslavia have not executed a
single arrest warrant issued by the Tribunal. Although draft legislation implementing
the Tribunal's Statute has been prepared, the Federal Republic of Yugoslavia has not
enacted it. In any case the draft legislation is in contradiction to the Statute of the
Tribunal as it gives the national authorities discretion to refuse the transfer of accused
persons to the Hague. 34 Following the Rule 61 hearing on the indictment against three
officers of the JNA who were charged with the murder of 261 civilians and unarmed
men following the capture of the city ofVukovar in November 1991, the President of
the Tribunal, Judge Antonio Cassese, wrote to the Security Council on 24 April 1996
informing it of the failure ofthe failure ofthe Federal Republic ofYugoslavia to arrest
the three officers. 35 On 8 May 1996 the President of the Security Council issued a
statement on behalf of the Security Council which declared:
"The Security Council deplores the failure to date of the Federal Republic of
Yugoslavia to execute the arrest warrants issued by the Tribunal against the three
individuals .... and calls for the execution of those arrest warrants without
delay."

36

On 21 May 1996 the disregard that the Federal Republic of Yugoslavia has
shown towards the Tribunal was further demonstrated when General Ratko Mladic
and Colonel Viselin Sljivancanin, who was indicted for his part in the Vukovar
massacre, attended the public funeral of General Djorde Djukic. Neither Mladic nor
Sljivancanin were arrested.

37

On 22 May 1996 the President of the Tribunal again

wrote to the Security Council, stating:
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"(The fact that General Mladic had) not been arrested by the authorities of the
Federal Republic of Yugoslavia is further evidence of the blatant failure of that
State to comply with its clear and overriding legal obligation to execute orders of
this Tribunal".

38

On 28 May 1996, in response to this letter, the President of the Security
Council stated that the Security Council deeply deplored the continued failure of the
government of the Federal Republic of Yugoslavia to cooperate with the Tribunal, that
this failure cannot be justified, and that compliance with the requests of the Tribunal
constitutes an essential aspect of implementing the peace agreement.
In the middle of June 1996 during an international conference in Florence,
Italy, which was held to assess the extent of compliance with the Dayton Agreement,
the President of the Tribunal reiterated his demands that the authorities of the former
Yugoslav Republics arrest indicted persons. Stating that it was "imperative to take
prompt and drastic action" to ensure "that real peace returns to the former Yugoslavia
once and for all," he again called on the international community to assist in the
capture of indictees either by obliging IFOR to arrest suspects, or by imposing
sanctions on uncooperative Republics in order to compel them to detain suspects and
transfer them to the Hague. 39
As the President of the Tribunal himself conceded, sanctions may prove
counter-productive in that they may expose rifts between the Western powers and
40

Russia and they may jeopardise Milosevic's cooperation with the West. In addition,
sanctions could cause the postponement of the elections in Bosnia-Herzegovina which
are scheduled to take place in September 1996. Nevertheless, the international
community should call on IFOR commanders and those states contributing personnel
to it to comply with the 1949 Geneva Conventions, Resolution 827 (1993) and the
Dayton Agreement and arrest those persons who have committed serious violations of
international humanitarian law.
To ensure that peace returns to Bosnia-Herzegovina IFOR has 60,000 persons
stationed within the Republic. In addition, IFOR has extensive intelligence-gathering
capabilities, including the monitoring of radio communications and access to satellite
and aerial reconnaissance data. Under the terms of the Dayton Agreement "IFOR has
complete and unimpeded freedom of movement by ground, air and water through-out
38
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Bosnia-Herzegovina." IFOR operates almost at will throughout the Republic and has
the authority to do almost whatever it wants in order to implement the peace
agreement. However, despite these powers IFOR has consistently refused to search for
and arrest persons accused of committing serious violations of international
humanitarian law.

41

For instance, an American commander in Bosnia-Herzegovina

has stated "I will not see my soldiers put at risk unnecessarily, and we are put at risk if
42

we arrest some of these characters, even under the best of conditions." Similarly
when the head of the United States Joint Chiefs of Staff, General Shalikashvili, was
asked whether IFOR would arrest war criminals he replied "Absolutely not, I'm
.
. ,43
agamst 1t.
Although the 1949 Geneva Conventions are strictly binding only on states, it is
now accepted that peace-keeping forces are bound by the provisions set out in these
conventions. Both the International Conference for the Protection of War Victims and
the ICRC have stated that peace-keeping forces must comply with international
humanitarian law.

44

Furthermore, since 1992 the United Nations has regularly
included, in the agreements it has signed with the states into which it has dispatched

peace-keeping forces, provisions which state that its peace-keeping operations shall be
conducted with full respect to the principles and spirit of the 1949 Geneva
Conventions and the 1977 Additional Protocols. 45
States contributing personnel to IFOR are also bound to search for and arrest
persons indicted by the Tribunal under Resolution 827 (1993) as it obliges states to
cooperate fully with the Tribunal and to take any measures necessary to implement the
re~o~ution.

On 15 December 1995 the Security Council adopted Resolution 1031
(1995) which reaffirmed that all states must cooperate fully with the Tribunal in
accordance with Resolution 827 (1993).
41

It is widely believed that American commanders are frightened by the example of Mogadishu

in 1993, when American soldiers were killed in a vain attempt to capture General Mohammed Farah

Aidid, the Somalian warlord. Let The Tribunal, supra note 20.
Philip Shenon, Mixed Signals on Bosnia War Criminals, The New York Times, 4 June 1996.
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Herald Tribune, 23 May 1996.
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Since the primary purpose of Resolution 1031 (1995) was to ensure that the
parties to the Dayton Agreement comply with the provisions of the agreement, one
may conclude that the Security Council believed that the Dayton Agreement gave
IFOR the power to detain and transfer persons indicted by the Tribunal. 46 According
to Article IV(2) of the Military Annex to the Dayton Agreement, "the parties
understand and agree that the IFOR shall have the right to monitor and help ensure
compliance by all parties to this Annex."47 In order to ensure compliance with these
obligations, IFOR has the right to use force if necessary. Furthermore IFOR has
agreed to arrest indicted war criminals "when coming into contact with them in
carrying out its duties as defined by the Military Annex of the Peace Agreement. " 48
By giving this mandate a wider interpretation, it is possible to argue that IFOR has the
authority to search for, arrest and transfer to the Hague all persons who have been
indicted by the Tribunal. 49
Furthermore, the Military Annex to the Dayton Agreement requires IFOR to
cooperate with international personnel who are stationed in Bosnia-Herzegovina. Such
cooperation includes assisting the investigators of the Tribunal in the location,
guarding and exhumation of mass graves. Several media reports have alleged that
mass grave sites have been emptied of corpses or otherwise tampered with. It is
imperative that access to such sites is restricted, because otherwise evidence will be
tainted and the efforts of the Tribunal's investigators will be hampered. With the help
of IFOR, Tribunal investigators have been able to locate and gain access to mass
grave sites. Once located IFOR personnel have assisted in the guarding of the sites
while they are exhumed and, most importantly, have cleared the areas of mines and
'booby traps' .50 In addition, IFOR has provid~d aerial surveillance of mass grave
sites. 51 Yet, IFOR has so far refused to exhume mass grave sites themselves or to
investigate suspected atrocity sites. IFOR has also refused to provide twenty-four hour
security for all grave sites or even a substantial number of grave sites. 52
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The Permanent International Criminal Court

As of 1 July 1996 the Tribunal had seven persons in custody. Of these only
General Tihomir Blaskic is alleged to have "planned, instigated or ordered" atrocities.
The rest are merely small fry, who were, at best, second or third in the line of
responsibility. Because of the reluctance of both IFOR and the authorities of the
various Yugoslav Republics to arrest indictees and transfer them to the Hague, it
seems unlikely that the Tribunal will be able to arrest the military and political leaders
53
who were responsible for the atrocities. Nevertheless, since serious violations of
international humanitarian law have been committed in numerous conflicts throughout

the world, such as Liberia, Cambodia, Iraq and Somalia, several commentators have
expressed the view that the Yugoslav Tribunal, and its Rwanda counterpart, should
"serve as a model for other conflicts and a warning to those who believe that they can
avoid punishment for despicable acts."

54

In order to prosecute the perpetrators of such atrocities the Security Council
could establish additional ad hoc tribunals similar to the Yugoslav and Rwanda
Tribunals. However, this approach to the enforcement of international humanitarian
55
law has been criticised for being inherently politicised and selective. Moreover, as
shown by the fact that both the Yugoslav and Rwanda Tribunal's were set up months
after the respective conflict began, the ad hoc approach does not provide the
international community with an existing mechanism that can promptly investigate
56
and prosecute violations of international humanitarian law. Both problems would be
overcome if a permanent international criminal court was established.

57

For the last fifty years numerous jurists and politicians have tried to establish
an international criminal court and codify international offences. Shortly after the
United Nations was founded, the International Law Commission (ILC) was instructed
58
to prepare a draft code of offences against the peace and security of mankind. In
1954 the ILC tabled a draft code to the General Assembly, however, as this code did

not define aggression the General Assembly decided that the draft code could not be
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considered until the crime of aggression was defined. 59 Although in 1974 the General
Assembly finally adopted the definition of aggression, 60 it did not see fit to reconsider
the question of the draft code until 1978 when it asked the ILC to proceed with the
formation of the code. In 1982 the ILC appointed Doudou Thiam, a former Minister
from Senegal, as Special Rapporteur for the draft code. From 1982 to 1991 the ILC
received nine reports from the Special Rapporteur. From these reports the ILC
provisionally adopted several articles of the draft code. 61
Shortly after it was instructed to prepare a draft code of offences against the
peace and security of mankind the ILC was also assigned the task of formulating a
draft statute for the establishment of an international criminal court. 62 In 19 51 the ILC
submitted a draft statute to the General Assembly, although as many states were still
unwilling to surrender any portion of their national sovereignty to an international
court, this draft was rejected. 63 Two years later the ILC submitted a revised draft,
however, the General Assembly decided not to consider it until the draft code had
64

been adopted.
In 1988 in an attempt to combat international drug trafficking, the government
of Trinidad and Tobago asked the General Assembly to request the ILC to resume its
work on the international criminal court. Although the United Nations was dealing
with the issue of war crimes that were being committed in the conflict in the former
Yugoslavia in another way, the atrocities that were being committed there forced the
international community to speed up the establishment of the international criminal
court. 65 On 25 November 1992 the General Assembly adopted Resolution 47/33 in
which it requested the ILC to make the formulation of a draft statute of the
international criminal court a matter of urgency. During the summer of 1993 the ILC
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66
prepared a draft statute for an international criminal court, which established the
68
67
composition of the court, the standards for election and dismissal of judges, a list
69
of crimes defined by treaties over which the court has jurisdiction, and other rules

governing jurisdictional issues.

70

In 1994 after reviewing the draft statute the General Assembly decided to
establish an ad hoc committee to further revise the draft statute and to consider
arrangements for the convening of an international conference of plenipotentiaries.
The General Assembly's Ad Hoc Committee on the Establishment of an International
Criminal Court subsequently met for two two-week sessions in 1995 to review and
assess the issues involved in the creation of the court. Following these discussions, on
11 December 1995 the General Assembly decided to establish a Preparatory
Committee to draft a statute for a permanent international criminal court. The
Preparatory Committee is to complete its work in two sessions in 1996 and is to report
to the General Assembly at its fifty-first session beginning in September 1996. At this
session the General Assembly is to decide on the time and duration of an international
conference of plenipotentiaries to finalise and adopt a convention on the establishment
of an international criminal court. Italy has offered to be the host for such a diplomatic
conference, and a large number of states have urged that the conference should take
place no later than1997. 71
Despite the prospect that an international criminal court may be established
within the next few years, sceptics and opponents of the international criminal court
have raised many questions regarding its formation. Their concerns mainly centre
around the types of crimes the court would have jurisdiction over and how the court
72
would decide which cases to prosecute. If the international criminal court was given
the mandate to prosecute international drug traffickers it is feared that the
73
international court, like many national courts, would be prone to corruption.
Secondly, if the crime of aggression was included within its jurisdiction certain
countries, such as the United States, Israel, Russia and China whose cooperation is
vital to the success of the international criminal court, may choose to add reservations
when signing the treaty which establishes the international criminal court, or may
even refuse to sign the treaty altogether.
66
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The other problem which is regularly highlighted is the way in which
individual cases will be selected. If the statute of the international criminal court
allows any party to bring a complaint and obliges the prosecutor of the international
criminal court to open an investigation, the workload of the court could be
74
manipulated. As one commentator has said, "legitimate complaints must be sorted
out from political gestures and grandstanding." 75 One possible solution would be for
the Security Council to refer cases to the international criminal court. Again the
workload of the court would be open to political interference as the permanent
members of the Security Council could use their veto to ensure that neither they nor
their allies are prosecuted by the court. 76
Given the effect it would have on state sovereignty it will be more difficult to
gain the international support required to establish the international criminal court
than was required to establish the ad hoc Tribunals for Yugoslavia and Rwanda, and
for the international court to be successful all states must be obliged to execute its
orders and carry out its decisions. However, with the continuing atrocities that are
being committed in the African Republics of Burundi, Liberia, Somalia and Zaire it is
imperative that the international community continues the recent developments that
have occurred in the field of international humanitarian law and establishes the
international court. Otherwise violations of international humanitarian law will go
unpunished "wherever a majority or a politically or militarily dominant force can
impose its will on a minority .... The prosecution of those guilty of unspeakable acts
against their fellow men and women must go forward or the cycle of hate will
continue unabated."77
As one commentator has stated "the establishment of a permanent
(international) criminal court.... would be a great step forward to the maintenance of
international law. By putting an end to the culture of impunity and the climate of
international indifference, such a court could also herald an end to the almost absolute
power and arbitrariness with which criminal regimes act against their own
population." 78
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CONCLUSION
In 1863 Francis Lieber drafted several regulations governing the way soldiers
from the Union Army were to act during the American Civil War. Although attempts
had previously been made to reduce the calamities of war, the 'Lieber code' was the
first codification of the rules of warfare. Over the next one hundred and thirty years
international humanitarian law steadily developed. Rules were introduced which
limited the means of warfare and the way in which it was carried out. Persons not
taking part in hostilities, especially civilians, were afforded protection, and military
personnel who were taken prisoner were given certain rights. The Nuremberg and
Tokyo trials confirmed that persons who violated these rules were individually
responsible and would be held accountable for their deeds. National laws would nolonger condone acts which constituted crimes under international law and Heads of
State were no-longer immune from international responsibility.
Despite these advances, international humanitarian law has been violated on
numerous occasions during the last fifty years. Conflicts such as those fought in
Korea, Vietnam, East Pakistan, Kuwait and Rwanda were as violent and barbaric as
the conflicts that preceded them.
The war in the former Yugoslavia was no exception. All sides to the conflict
are alleged to have committed various violations of international humanitarian law,
although to varying degrees. After the fighting broke out in Croatia in 1991 numerous ·
were committed. Such atrocities included summary executions,
indiscriminate and disproportionate use of force against civilian targets, torture and
mistreatment of detainees, disappearances and hostage taking, forced displacement
and resettlement of civilian populations and the beating and killing of journalists and
atrocities

medical personnel. Shelling by the artillery of the JNA also caused extensive damage
to the Croatian cities ofDubrovnik and Osijek and reduced Vukovar to rubble.
When the war spilled into Bosnia-Herzegovina similar types of violations were
committed although on a much wider scale. After seizing approximately sixty per cent
of the Republic, Serbian forces set out to ethnically cleanse those who were not of
Serb dissent. Ethnic cleansing followed a standard pattern. After roadblocks were
erected around a town, the local Serb population would be advised to leave. Once they
had gone heavy artillery and mortars would fire at the Muslim and Croatian
populations that remained. Those who did not flee would then come face to face with
their greatest enemy: the paramilitaries.
Once a town was sufficiently softened up the paramilitaries would enter the
town to complete the ethnic cleansing process. By indiscriminately killing, torturing,
beating and threatening the non-Serb population the paramilitaries would terrorise the
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remaining non-Serb population to such an extent that they would be afraid to remain
in the town.
Since the Yugoslav military was steeped in the Titoist tradition of territorial
defence and people's war, every man was a potential fighter. Men of military age who
survived the initial onslaught and the brutality that accompanied it were tracked down
and interned in detention facilities, such as those located at Omarska, Manjaca,
Keraterm, Trnopolje and Luka-Brcko. Here the inmates were subjected to a harsh
regime of malnutrition, beating and torture, which in many cases culminated in
execution. Women were not spared from the violence. Tens of thousands of women
were raped during the conflict. Some were raped as part of the policy of ethnic
cleansing while others were simply kept in 'rape camps' to satisfy the needs of the
combatants. Because of the stigma attached to being raped, especially amongst the
Muslim population, the exact number of women who were raped will never be known.
In July 1992 the Security Council, responding to growing international
condemnation of the atrocities, adopted Resolution 764 (1992) in which it reminded
the parties to the conflict of their responsibilities under international humanitarian law
and confirmed that those who committed or ordered atrocities would be held
accountable. One month later the Security Council formally condemned the violations
of international humanitarian law that were being committed, especially those
associated with ethnic cleansing.
As reports of violations continued, in October 1992 the Security Council
established a Commission of Experts to examine and analyse all violations of
international humanitarian law that were alleged to have been committed in the former
Yugoslavia. During the next eighteen months the Commission conducted a series of
studies and on-site investigations and produced two interim reports and a final report.
From their findings the Commission concluded that grave breaches of the 1949
Geneva Conventions and other violations of international humanitarian law had been
committed on a large scale in the former Yugoslavia. In addition, they concluded that
ethnic cleansing and rape and sexual assault had been carried out so systematically
that they appeared to be a product of state policy. Finally, the Commission observed
that the establishment of an ad hoc Tribunal to prosecute those who committed the
violations would be consistent with the direction of its work.
Following this suggestion, on 22 February 1993 the Security Council adopted
Resolution 808 (1993) in which it decided in principle to establish an international
tribunal to prosecute persons responsible for serious violations of international law
committed in the former Yugoslavia since 1991. Pursuant to this resolution the
Secretary-General prepared a report on the workings of the Tribunal and the legal
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basis for its establishment. On 3 May 1993 this report was submitted to the Security
Council. Attached to it was a draft of the Statute of the Tribunal.
In his report the Secretary-General stated that the Tribunal should be
established under Chapter VII of the UN Charter as a subsidiary organ of the Security
Council. Consequently, its life span should be linked to the restoration and
maintenance of international peace and security in the territory of the former
Yugoslavia. Although a tribunal of the nature would normally be established by an
international treaty, such an approach was rejected as it would be to time consuming
and there was no guarantee that all international states would sign the treaty.
However, to protect its impartiality the Secretary-General stressed that the Tribunal
should perform its functions independently of political considerations and should not
be subject to the authority or control of the Security Council with regard to the
performance of its judicial functions.
The Secretary-General proposed that the Tribunal should consist of three
organs, (1) a judicial organ, (2) a prosecutorial organ, headed by the Prosecutor, and
(3) a secretariat or Registry, which should provide general administrative and support
services to both the Chambers and the Prosecutor. The judicial organ should be
composed of two three-member Trial Chambers and one five-member Appeals
Chamber. The Judges should be elected for a four year term by the General Assembly
from a list of nominees put forward by the member states and short-listed by the
Security Council. When doing this the Security Council should ensure that the
principal legal systems of the world were represented. No two Judges should come
from the same country.
In his report the Secretary-General emphasised that the Tribunal should apply
rules of law that were clearly established at the time the alleged offences were
committed. Accordingly, he proposed that the Tribunal should be given the power to
prosecute persons who committed grave breaches of the 1949 Geneva Conventions,
violations of the laws and customs of war, genocide and crimes against humanity. All
persons who planned, instigated, ordered, committed or otherwise aided and abetted in
the planning, preparation or execution of these offences should be held responsible for
their crimes. In addition, following principles recognised by the Nuremberg and
Tokyo Tribunals persons should not be relieved of their individual responsibility by
virtue of their official position and military commanders should be responsible, not
only for unlawful acts they ordered, but also for acts committed by their subordinates
which they knew or had reason to know were being or had been committed and they
failed to prevent such acts or punish those who committed them. Furthermore, the fact
that a person acted pursuant to an order of a government or of a superior should not
relieve him or her of criminal responsibility.
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On 25 May 1993 the Security Council adopted Resolution 827 (1993) in
which it approved the Secretary-General's report and adopted the Tribunal's Statute
without change. It also declared that all states must cooperate with the Tribunal and
take any measures necessary under their domestic law to implement its Statute. By
establishing the Tribunal in this way, the Security Council expressed its determination
to end the violations that were being committed in the former Yugoslavia and to bring
the perpetrators of the violations to justice.
This determination was embraced by the Tribunal following its inauguration
on 17 November 1993. During the next six months, the Judges of the Tribunal
prepared and adopted rules under which the Tribunal would operate, rules governing
the detention of persons awaiting trial or appeal or otherwise detained on the authority
of the Tribunal, and a directive governing the procedures for assigning defence
counsel to accused persons who were unable to pay for their own defence. The
adoption of the Tribunal's Rules of Procedure and Evidence was a monumental task,
especially as the rules under which the Nuremberg and Tokyo Tribunals operated
were of little precedential value. The Rules of Procedure and Evidence cover all
aspects of the pre-trial phase of proceedings, trials and appeals, the admission of
evidence and the protection of victims and witnesses.
While the Security Council argued over whom should be appointed as the
Prosecutor, the Deputy Prosecutor set out to organise the Office of the Prosecutor so
that it could commence investigations and prosecutions as soon as the Prosecutor was
confirmed. On 1 November 1994 Richard Goldstone, the newly appointed Prosecutor,
submitted the first indictment for confirmation, and on 8 November 1994 the first
public hearing of the Tribunal was held. As of 30 June 1996 eighteen indictments
have been submitted for confirmation and seventy-five persons have been indicted.
Unfortunately, only seven are in the custody of the Tribunal.
Since it lacks direct authority over the territory of the former Yugoslavia in
which the atrocities were committed and most if not all the victims, witnesses, and
perpetrators are residing, the Tribunal must rely on the cooperation of states in order
to carry out investigations, subpoena witnesses and serve arrest warrants. At the
Dayton Peace Conference the governments of Bosnia-Herzegovina, Croatia and the
Federal Republic of Yugoslavia agreed to cooperate with the investigation and
prosecution ofwar crimes. While the government ofBosnia-Herzegovina has lived up
to this promise and has transferred two indictees to the Hague, the governments of
Croatia and the Federal Republic of Yugoslavia as well as the Bosnian Serb and
Bosnian Croat authorities have all failed in varying degrees to cooperate with the
Tribunal, and most importantly have failed to arrest indicted persons living within the
territories under their control.
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Although it faces many financial, practical and structural problems, if the
Tribunal does not prosecute those responsible for the violations of international
humanitarian law committed in the former Yugoslavia since 1991, it will not be able
to deter would-be-perpetrators from committing further atrocities. Instead of assigning
blame on individual perpetrators, in the eyes of the victims responsibility for atrocities
will rest with the different ethnic groups. Thus, given the propensity for ethnic groups
within the Balkans to take revenge on one another for acts committed years before the
circle of violence will continue.
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AFTERWORD

Although 30 June 1996 was chosen as the cut-off date for the consideration of
new material, three major developments have occurred which should be mentioned in
the final pages of this thesis.
On 11 July 1996 Trial Chamber I unanimously reconfirmed the two
indictments against Radovan Karadzic and Ratko Mladic and issued international
warrants for their arrest. 1 Not only were the two accused found responsible on the
basis of command responsibility for violations of international law committed in the
territory of Bosnia-Herzegovina by Bosnian Serb forces, 2 the Trial Chamber also
found them personally responsible for genocide and other crimes with which they
were charged. The Trial Chamber stated that:
" ... the evidence and testimony tendered all concur in demonstrating that Radovan
Karadzic and Ratko Mladic were not only informed of the crimes allegedly
committed under their authority, but also and, in particular, that they exercised
their power in order to plan, instigate, order or otherwise aid and abet in the
planning, preparation or execution of the said crimes."3

In its decision the Trial Chamber invited the Prosecutor to consider laying
additional charges of genocide against that Karadzic and Mladic,4 and by determining
that they were responsible on the basis of governmental or military-command
responsibility, the Trial Chamber also invited the Prosecutor to investigate decisionmaking responsibility at the same, or higher, echelons. 5

The Prosecutor v. Karadzic and Mladic, Case No. IT-95-5-R61 and IT-95-18-R61, Review of
Indictment Pursuant To Rule 61 (11 July 1996).
2
The Trial Chamber found that "Radovan Karadzic's central role in the political and military
preparation of the take-over by the Serbs of Bosnia and Herzegovina is clearly apparent. All of the
evidence and testimony tendered by the Prosecutor shows that since July 1990, Radovan Karadzic has
been the unchallenged leader of the Bosnian Serbs. His actions and statements demonstrate not only
that he was abreast of his subordinate's doings, but also, notably, that he endorsed their behaviour, that
he participated from the first moment on in the planning of the policy of' ethnic cleansing' in Bosnia
and Herzegovina and that he himself was in a position to order the Bosnian Serbs' operations which led
to the commission of prohibited acts." Id. para. 74.
As Chief of Staff of the Bosnian Serb Army, "Ratko M1adic has full control over his generals
and .... was often personally involved in the operational decisions of the various corps, going so far as
to change commanders' orders and to take tactical decisions in their stead. His power also extended to
the political level." The Trial Chamber concluded that "his knowledge of the obligations under
international humanitarian law and generally speaking of the prohibited acts committed, as well as the
absence of any disciplinary measure to punish the serious violations perpetrated by his subordinates,
have been sufficiently proven at this stage of the proceedings." Id., paras. 78- 79.
3
Id., para. 83.
4
Id., para. 95.
Id., para. 85.
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On 13 September 1996 Trial Chamber II unanimously confirmed all counts of
the indictment against Ivica Rajic and issued an international warrant for his arrest. 6
The Trial Chamber found that Croatian troops had taken a direct part in the Bosnian
conflict and that, in addition, Croatia was a sponsor of the Bosnian Croat troops. 7
Consequently, it confirmed the existence of an international armed conflict between
Bosnia-Herzegovina and Croatia at the time the alleged offences were committed.
Furthermore, the Trial Chamber found that "the civilian residents of the village of
Stupni Do were, for the purposes of grave breaches of Geneva Convention IV,
protected persons vis-a-vis the Bosnian Croats because the latter were controlled by
Croatia. " 8
Based on the evidence produced by the Prosecutor and the testimony heard, the
Trial Chamber was satisfied that:
" .... the Prosecutor (had) presented reasonable grounds for believing that, on 23
October 1993, the civilian village of Stupni Do was attacked by HVO forces who
were acting with Ivica's Rajic's aid and assistance or on his orders. The attack
appeare( d) to have been aimed at the civilian population of the village, many of
whom were killed during it. The village, which had no military significance, was
devastated and the civilian property in it was destroyed." 9

Finally, on 29 November 1996 Trial Chamber I sentenced Drazen Erdemovic
to ten years imprisonment for his part in the massacre of 1,200 Muslims following the
fall of the United Nations safe area of Srebrenica in July 1995. 10 Although the
Tribunal held that crimes against humanity were inhumane acts that by their extent
and gravity go beyond the limits tolerable to the international community, 11 and thus
were crimes demanding the most severe penalties, 12 the Ttial Chamber ruled that
6

The Prosecutor v. Rajic, Case No. IT-95-12-R61, Review of Indictment Pursuant To Rule 61
(13 September 1996), para. 72.
7
The Trail Chamber equated the assistance Croatia gave to the Bosnian Croats to that given by
the United States to the contras in Nicaragua. Id., para. 26.
8
Id., para. 37.
9
Id., para. 71.
10
Charles Trueheart, Killer of Muslims is given 10 years, International Herald Tribune, 30
November 1996, at I; John Palmer, Croatjailed in Hague for part in mass slaughter, The Guardian, 30
November 1996; Ben Maclntyre, Bosnia war crimes tribunal imposes its first sentence, The Times, 30
November 1996.
11
According to the Trial Chamber "crimes against humanity are serious acts of violence which
harm human beings by striking what is essential to them: their life, liberty, physical welfare, health and
or dignity. They are, inhumane acts that by their extent and gravity go beyond the limits tolerable to
the international community which must perforce demand their punishment. But crimes against
humanity also transcend the individual because when the individual is assaulted, humanity comes
under attack and is negated. It is therefore the concept of humanity as victim which essentially
characterises crimes against humanity." The Prosecutor v. Erdemovic, Case No. IT-96-22-T,
Sentencing Judgement (29 November 1996), para. 28.
12
Id., para. 31.
In reference to Article 24 of the Statute, which requires the Trial Chamber to have recourse to
the general practice regarding prison sentences in the courts of the former Yugoslavia when
determining the terms of imprisonment, the Trial Chamber stated that this requirement may "be
interpreted also as a reference to the case law of the courts of the former Yugoslavia." Since there had
been no decisions from the courts of the former Yugoslavia relating to cases similar to those before the
Tribunal, the Trial Chamber stated that it could not "draw significant conclusions as to the sentencing
practices for crimes against humanity in the former Yugoslavia." Id., para. 37.
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mitigating circumstances must be taken into account when imposing sentence. 13
Consequently, when considering the sentence the Trial Chamber took into account
Erdemovic's age at the time of the offence, his low military rank/ 4 the fact that he
surrendered voluntarily to the Tribunal, confessed, pleaded guilty, showed sincere and
genuine remorse and was willing to supply evidence with probative value against
other individuals.
During the sentencing hearing Erdemovic claimed that when he was ordered to
execute the Muslims he immediately refusal. However, he carried out the order as he
was threatened with instant death and was told "if you don't wish to do it, stand in the
line with the rest of them and give others your rifle so that they can shoot you." 15
Nevertheless, as the defence had not produced any testimony, evaluation or any other
elements to corroborate what Erdemovic said the Trial Chamber decided that they
could not accept the plea of extreme necessity. 16 Similarly the Trial Chamber did not
take into account the accused's mental condition at the time of the commission of the
offence as no testimony or evaluation had been presented which established that at the
moment of the events Erdemovic was "no longer conscious of his acts" and did not
have "any freedom ofwill." 17 The defence is appealing this decision. 18

13

Id., para. 46.
Having noted that "mitigation of penalty based on obedience to superior orders alone is
expressly enshrined in the Statute in Article 7(4)", the Trial Chamber accepted from the analysis of the
jurisprudence of post-Second World War international and national military tribunals that they "have
considered orders from superiors as valid grounds for a reduction of penalty" and "have tended to
show more leniency in cases where the accused arguing the defence of superior orders held a low rank
in the military or civiiian hierarchy." Id., para. 53.
15
Id., para. 80.
16
Id., para. 91.
17
Id., para. 88.
18
The Prosecutor v. Erdemovic, Case No. IT-96-22-A, Notice ofAppeal (23 December 1996).
14
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