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Abstract

This thesis examines the relative roles of central and local government in resource
management in New Zealand over time and as they have evolved to the present day. Prior to
the Resource Management Act, a fragmented and poorly integrated body of resource
management legislation was implemented by a myriad of disjointed and ad hoc local
government bodies, with central government playing an increasingly dominant, but mostly
inconsistent role. The insufficient and disparate conventional run of resource management
therefore led or allowed central government to intervene in decision-making as a means to
remedy limitations, perceived problems or gaps in the law. The resource management law
reform, as part of wider government restructuring sought to address these deficiencies, and an
all-encompassing review led to the enactment of the Resource Management Act 1991.
The Resource Management Act created an integrated planning framework, with active
management responsibilities devolved to a reformed and reorganized local government. This
devolution was balanced against a recognition- clearly manifest in the Act- that central
government should continue to play a key role in resource management decision-making on a
day-to-day basis. Thus central government "ordinary" activity was anticipated and provided
for by the Act. However, this thesis argues that the pervasive failure of central government to
adequately fulfil this role has undermined the aim of the Act, and impacted negatively on the
quality and success of planning at the subordinate levels. Furthermore, this has enabled or
forced central government to intervene in resource management decision-making in
unnecessarily extraordinary ways.
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Chapter One - Introduction

The Resource Management Act 1991 established a devolved, co-operative planning
framework for the sustainable management of land, air and water resources in New Zealand.
1
This repealed 78 statutes and regulations, as well as amending numerous others. The Act's

central purpose is to promote the sustainable management of natural and physical resources.
It creates a framework within which a hierarchy of policy statements and plans are intended to
promote the integration of natural and physical resources, and guide decision making. A
standard process for resource consents is established and devolved to local authorities, based
on the premise that decision making should be made by the level of community most affected.
In essence, the Act creates a permissive, effects-based regime, seeking only to intervene

where activities are likely to result in unacceptable environmental impacts.
Although the devolution of resource management decision making to local authorities
is a theoretical underpinning embedded in the Act, it is not a process that began with the Act
and, despite it, central government still has an important role. This thesis examines the
relative roles of central and local government in resource management in New Zealand over
time and as they have evolved to the present day. It describes the original, overlapping roles
of various local bodies, and the sometimes inconsistent place of central government in
resource management prior to the Resource Management Act, in the Town and Country
Planning Acts 1953 and 1977, the Soil Conservation and Rivers Control Act 1941, the Water
and Soil Conservation Act 1967, and the Clean Air Act 1972. It argues that this fragmented
and poorly integrated body of legislation led or allowed central government to intervene in
decision-making as a means to remedy limitations, perceived problems or gaps in the law. It
goes on to examine developments under the Resource Management Act, and considers how
the intentions of the reformers behind the Act to devolve resource management
responsibilities to local authorities were balanced against a recognition- ultimately clearly
manifest in the Act - that central government should continue to play a key role in resource
management decision-making on a day-to-day basis. This thesis argues that the pervasive
failure of central government to adequately fulfill this role has forced central government to
intervene in resource management decision-making in unnecessarily extraordinary ways.

1

Resource Management Act, ss 361 and 362, as per Schedule 6 (Enactments repealed), Schedule 7 (Regulations
and order revoked) and Schedule 8 (Enactments amended).

1

Thus, chapter two considers the respective roles of central and local government were
allocated in the conventional run of resource management that existed prior to the Resource
Management Act 1991, in the frameworks that were created to regulate the uses of land, air
and water.
Chapter three then looks at central government interventions made into this
framework, as attempts to remedy perceived problems. This "extraordinary" activity
highlights how central government involvement in resource management increased
throughout the period, peaking with the "think big" policies of the late 1970s and the
controversial Clyde Dam hydroelectric development project.
Chapter four discusses the resource management law reform, set up to
comprehensively review the existing legislation and procedures, in reference to these issues,
highlighting the factors influencing reform and the direction taken for the relative roles of
central and local government.
Chapter five looks at the product of this reform, namely the Resource Management
Act 1991. It focuses specifically on the "ordinary" activity assigned to central and local
government to constitute the new conventional run of resource management. It argues that
the functions of central government are a critical component of the Resource Management
Act planning hierarchy and that a lack of "ordinary" activity has had detrimental effects.
Chapter six then considers the "extraordinary" activity that has persisted, despite the
integrated regime the Resource Management Act introduced.
Chapter seven draws conclusions over the nature and extent of central government
roles under the Resource Management Act, and their effect on both the implementation and
practice of the Act, in regard to their contribution to "extraordinary" activity.
Throughout this thesis, central government involvement in resource management is
categorized in two ways; as "ordinary" or "extraordinary" activity. For the purposes of this
thesis, this categorization will be defined in the following way.
"Ordinary" activity refers to action undertaken by central government in the
conventional run of resource management. This is generally the functions, powers and duties
prescribed by statute. It is essentially action provided for and anticipated as being part of the
standard process or scheme that the legislation purports to achieve. Prior to the Resource
Management Act, central government ordinary activity included the functions, powers and
duties derived from statutory frameworks governing the use of land, air and water resources,
2

as well as Cabinet directives regarding environmental impact assessment. These were
amended and consolidated into the Resource Management Act.
Conversely, "extraordinary" activity refers to interventions made into the conventional
run of resource management. This is action. designed to override or subvert ordinary
processes or schemes, to achieve some other purpose. Extraordinary activity occurs when
ordinary activity is either lacking or insufficient for a particular purpose, activity, or
geographic area. This is often justified as being of national importance. Special purpose or
ad hoc enabling legislation is the primary manifestation of extraordinary activity. The
National Development Act 1979 is also considered "extraordinary" for the purposes of this
thesis, as although it creates a statutory framework, it is one that purposefully is designed to
override and subvert the conventional run of resource management. Similarly the call-in
mechanism under the Resource Management Act is also considered "extraordinary" activity
as it too is purposefully designed to bypass the ordinary processes.

3

Chapter Two - "Ordinary" activity prior to the Resource
Management Act 1991

1. Introduction

Prior to the implementation of the Resource Management Act 1991, resource
management law in New Zealand developed incrementally, with individual statutes
developing frameworks for individual aspects of resource use or planning, and case law
shaping the parameters of each framework. Consequently, separate frameworks and planning
systems evolved over time for the uses of land, water and air resources, which were
piecemeal, fragmented, inconsistent and at times overlapping. Functions were carried out by
a myriad of central and local government bodies, with no coherent or overarching objectives.
The law was consistently being adapted or changed to suit various development needs, and
within the existing frameworks heavy central government involvement through an
increasingly powerful bureaucracy became more common. A bias towards development and
economic growth increased over the post-World War II period, despite a growing
environmental consciousness, and central government involvement in resource management
and planning processes became more pronounced.
This Chapter describes the relative roles of central and local government in resource
management law prior to the instigation of the resource management law reform in 1988.
Specifically, it will look at "ordinary" activity in terms of central and local government
functions which were provided for and anticipated in the ordinary run of resource
management. It will focus on the statutory frameworks created for the general use and
management of land, air and water resources, as predecessors to the Resource Management
Act.

1

2. Legislation related to land use

1

The wider ambit of resource management law, such as public works and mining legislation has been excluded
from consideration in this Chapter, as the Resource Management Act did not replace these regimes.

4

The first comprehensive power to control the use of land for a particular activity was
2
provided under the Town-planning Act 1926. The major planning tool adopted was the

4
3
zoning method, with planning schemes to be prepared for boroughs or city councils and
5
approved by the Town Planning Board, chaired by the Minister ofWorks. This was
6
extended in 1929 to regional areas, although the non-binding nature of regional schemes was

their inherent weakness.

7

8
However, town-planning schemes were only sporadically prepared. Time limits were

avoided9 through the application of the wide powers of interim control in s 34, which
effectively enabled councils to control development, without the obligation to produce a plan
for development.

10

This power of interim control was later criticized by the Supreme Court

which commented that "town planning principles are so vague and uncertain, and, as the
evidence shows, so flexible or fluid- changing not only from place to place but also from
11
year to year- that a decision based thereon is a bitter pill to swallow ... " This decision

clearly highlighted the need for further legislation, which came in the form of the Town and
Country Planning Act 1953.

The long title described it as an Act "to provide for the making and enforcement of town and extra-urban
planning schemes. The general purpose of the planning schemes was stated in s 3 as "the development of the
city or borough ... in such a way as will most effectively tend to promote its healthfulness, amenity, convenience
and advancement."
3
Clause 7 of the Schedule to the Act required that town and extra-urban planning schemes should define "areas
to be used exclusively or principally for specified purposes or classes of purposes"
4
Town-planning Act 1926, s 13. Schemes were to be prepared for towns or boroughs with populations
exceeding one thousand.
5
This Board was constituted under Town-planning Act 1926, s 6. It could contain up to 14 other members.
Other functions of the Board were specified ins 12, and included holding inquiries, and giving all decisions,
awards, determinations, recommendations and consents necessary for the purpose of the Act, including
considering applications for exemption or changes to schemes
6
Town-planning Amendment Act 1929, s 6. The intention was that a group oflocal authorities should combine
to produce a scheme for a much bigger area than would be covered by a town or extra-urban planning scheme
under the principal Act.
7
Town-planning Amendment Act 1929, s 7 stated "it shall not be obligatory on any local authority or public
body in the performance of its public duties and functions to adhere to the provisions of any regional planning
scheme."
8
Keith Robinson Law of Town and Country Planning (2nd ed, Butterworth & Co. (New Zealand) Ltd, 1968) 3.
By 1953, only one small city and 12 boroughs (most with populations under 10,000) had schemes approved,
while two further cities (one being Christchurch), eleven boroughs and two town districts had schemes
provisionally approved
9
The town-planning schemes were to be submitted to the Town Planning Board by 1 January 1930. This date
was later extended, firstly to 1932 and then to 1937.
10
These powers allowed local councils to reject absolutely or conditionally any building work which would
contravene town planning principles or interfere with the amenities of the neighbourhood. The Supreme Court
held this applied to control all works, even where the council had failed to prepare the plan within the statutory
time limit, see New Zealand Breweries Ltd v Auckland City Corporation [1938] NZLR 429, 433.
11
Wong v Northcote Borough [1952] NZLR 417, 423.
2

5

a) Town and Country Planning Act 1953

i. Purpose of the Act
The Town and Country Planning Act 1953 was enacted to consolidate existing land
use legislation, and to provide for comprehensive land use planning and development at a
district and regional level. A greater measure of control over land use planning was delegated
to local authorities, than had been the case in 1926, in recognition that a workable machinery
12
for local government land use planning needed to be politically acceptable.

ii. Functions of central government
The role of central government under the Town and Country Act 1953 was limited, as
the legislation primarily devolved planning responsibilities to local government authorities.
For example, the major role of approving planning schemes, which under the 1926 legislation
was undertaken by the Town Planning Board chaired by the Minister of Works, was reverted
to territorial councils, with the newly constituted Town and Country Planning Appeal Board
primarily functioning as an appellate body only.

14

13

Part of this devolution stemmed from

central government's desire to reduce the cost of the bureaucracy _IS
Prescribed central government roles were mainly supervisory in nature. For example,
proposed regional or district schemes were submitted to the Minister of Works (later Works
and Development) for consideration in conjunction with existing and proposed public
works, 16 and the authority or council was bound to alter the scheme to incorporate any
provision for public works of the Minister.
districts to be constituted,

12

18

17

The Minister could also require regional

recommend regional areas, redefine regional areas, and could also

P Ali Memon and Harvey C Perkins (eds) Environmental Planning in New Zealand (Dunthmore Press, 1993),

19
13

The Town and Country Planning Appeal Board essentially reconstituted the former Town Planning Board.
See Town and Country Planning Act 1953, s 39. It comprised a legally qualified Chairman, one nomination
from the Municipal Association, one nominee from the Counties Association and one other person.
14
Ibid, s 42.
15
Michael Bassett The State in New Zealand 1840-1984: Socialism without Doctrine? (Auckland University
Press, 1998), 280.
16
The right of the Minister to make requirements in regional planning in respect of public works at any time was
later added to the principal Act by the Town and Country Amendment Act 1966. See s10(4A) as amended
1966.
17
Town and Country Planning Act 1953, s 10(3). This was subject to a right of appeal by the Town and Country
Planning Appeal Board. On appeal, the Board may amend the scheme or may cancel the determination of the
Minister on the merits, see, s 42(3).
18
Town and Country Planning Act 1953, s 7(4) The 1953 Act in general continued the earlier system of
establishing regional planning authorities by joint arrangement of territorial authorities, and the Minister's power

6

determine representatives from constituent Councils if the Councils themselves were unable
to agree. 19
However, while the 1953 Act devolved responsibilities to local authorities, it
effectively excluded central government activities from its ambit. One of the weaknesses of
the 1953 Act was that the Crown was not directly bound by any regional planning scheme,
and was bound by district schemes only in respect of housing developments on Crown land,
where it chose to use the requirements procedures.

20

However, where the Appeal Board

allowed an appeal against a ministerial requirement, the Crown was bound by the decision to
the extent that it applied to the specific project.

21

iii. Functions of regional authorities
The major function of voluntarily formed regional authorities was the creation of
22
regional planning schemes. However, regional planning schemes were strengthened under
23
the Act, as by binding the districts they applied to, they ceased to be guides only. Although

as already noted, the Crown was not bound by any regional scheme.
The general purpose of regional planning schemes was stated as "the general
conservation and economic development of the region to which it relates, by means of the
classification of the lands comprised therein for the purposes for which they are best suited, or
for which they can be best adapted."
with s 6 and the First Schedule,

26

24

Schemes were prepared25 and approved in accordance

which provided a list of discretionary matters to be dealt

to constitute a district was never used. SeeK A Palmer Planning and Development Law in New Zealand (Vol. 1,
The Law Book Company Limited, 1984), 10
19
Section 19(1) also originally allowed the Minister of Works to exempt any council from the provisions of the
Act related to district planning, although this was by s 13( 1)(b) of the Amendment Act 1966.
20
Palmer Planning and Development Law (Vol. 1), 53
21
Wellington City Corporation v Victoria University of Wellington [1975] 2 NZLR 301.
22
The initiation of regional planning authorities by voluntary agreement was a continuation of the 1926
legislation. Under s 7(1) of the 1953 Act, two or more councils with jurisdiction over adjacent districts may (on
their own accord or by the Minister's recommendation) resolve to unite for the purposes of a regional planning
scheme. The resolution then needed to be approved by the Minister, under s 7(2). An authority for the purposes
of a regional planning scheme was formed under s 8.
23
Town and Country Planning Act 1953, s 4.
24
Town and Country Planning Act 1953, s 3(1). Arguably the key provision was contained ins 6(2) which
stated that schemes were to be "designed as a guide on matters of regional significance"
25
Prior to preparation, s 5 required a regional planning authority to prepare a preliminary survey of "the natural
resources of the area to which it relates and of the present and potential use and values of all lands within the
region in relation to national, region, and local development, public utilities, services and amenities." A
summary of this comprehensive survey was required to be included in the scheme after the Town and Country
Planning Amendment Act 1966.
26
Under s 6(2) schemes consisted of a description of the purposes of the scheme, the means by which those
purposes would be obtained, a code of ordinances (if appropriate), the development map or maps for the region,
and any other material considered necessary by the regional planning authority.
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with in regional planning schemes, 27 although schemes could only deal with matters of
regional significance. 28
After settlement of the requirements with the Minister, the proposed scheme was
submitted for approval to every adjacent regional authority and to every local authority whose
district was within the region. The regional scheme or a separate part of it became operative
29
when it was approved by every authority to which it was submitted. Valid provisions in a

regional scheme were in effect matters of regional significance, which was how other
authorities were to regard them. 30 However, regional authorities were not found to have had
any greater power or status than territorial authorities, and could not impose mandatory
31
requirements through planning schemes on other authorities.

Whilst regional planning was more firmly established by the Town and Country
Planning Act 1953, its success was greatly limited. Part of this was due to its discretionary
nature, and that the regional schemes that were prepared were generally lacking in detail,
32
containing only outlines of vague policies and the broadest of strategies.

27

This included various communications and transport facilities, land use, public utilities, and amenities. The
period during which each stage of development was to be undertaken was also specified as a matter to be dealt
with in the First Schedule. All or any of the matters specified could be included in the planning scheme (s 6(3)),
and any operative scheme would not be deemed invalid because it did not deal with any matter referred to in the
First Schedule (s 6(9)).
28
The Appeal Board held that detailed zoning provisions were inappropriate to regional schemes, as were
mandatory provisions which prevented higher standards being set. See Dunedin City Council v Dunedin
Metropolitan Regional Planning Authority (1964) 2 NZTCPA 151; Christchurch Regional Planning Authority v
Waimairi County (1968) 3 NZTCPA 97.
29
Town and Country Planning Act 1953, s 10(5) A Council could refuse to approve a scheme, and could appeal
to the Planning Appeal Board to determine whether a provision was desirable. Where a Council failed to notify
the regional authority within four months (later extended to six months), the Council was deemed to have given
its approval (s 10(6)). In Christchurch R.P.A v Waimairi County Council (1959) 2 NZTCPA 17, 18 it was held
that an owner of land affected by the provisions of a regional scheme had no direct rights of objection or appeal,
merely the right to give evidence on any appeal taken by a Council.
30
Palmer Planning Law (1977), 244. The obligations of other authorities and bodies (excluding the Crown) to
conform to regional planning schemes, and their rights of appeal were set out in s 4. It was stated in Fleming v
District Land Registrar for Canterbury [1969] NZLR 430, 434 that at any particular time the provisions of a
regional scheme and a district scheme could be in conflict and there was no immediate obligation to amend
either scheme. However, where a Council proposes to change its district scheme concerning a matter of regional
significance and a conflict will arise with the regional scpeme, the Council should appeal to the Appeal Board
against the provisions of the regional scheme after approval of the change but prior to the final resolution to
render it operative.
31
Hutt County v Wellington Regional Planning Authority [1972] NZLR 916, 927. Quillan J held that a
mandatory obligation was ultra vires to the 1953 Act, which although placed an obligation on a territorial
authority to observe regional schemes with regards to matters of regional significance, did not give the regional
bodies any greater power or status than territorial councils.
32
Palmer Planning and Development Law (Vol. 1), 11-12. Palmer argues that this stemmed from a lack of
model ordinances, which were provided for District schemes from 1960.
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iv. Functions of territorial authorities
Like regional authorities, the major function of territorial authorities under the 1953
Act was district planning. As under the earlier Town-planning Act 1926, the preparation of
33
district schemes was a mandatory function of territorial authorities, with their general

purpose being the planning of the development of the area in such a way as to "most
effectively tend to promote and safeguard the health, safety and convenience, and the
34
economic and general welfare of its inhabitants, and the amenities of every part of the area."

Unlike regional planning, councils were assisted in preparing their draft and proposed
planning schemes by model ordinances, in the form of the Town and Country Planning
35
Regulations 1960.

While the obligation to follow the models was only general, the clear

legislative intent was to introduce a degree of uniformity throughout the country with regard
to the form of schemes. It was also apparent that the models were provided to facilitate the
completion of schemes, and were not meant as a hindrance to positive planning and new
techniques. 36

v. Problems with the Town and Country Planning Act 1953
The Town and Country Planning Act 1953 established a potentially wide-reaching
planning structure, but with serious shortcomings. One major hindrance to the success of the
Act was that local authorities were generally not enthusiastic about planning, and relatively
few took the opportunity of providing for the positive approach called for in the growing
suburban areas. 37 The planning machinery restricted public intervention in property
development rights, and the methods of land-use zoning and the corresponding ordinances
provided an amenable compromise which within the range of permitted activities, provided
38
few restraints on landowners.

33

Schemes were to be prepared by every "Council" (subject to the power of exemption), which by definition in s
2, meant every City, Borough, Town and County Councils.
34
Town and Country Planning Act 1953, s 18
35
The Town and Country Planning Regulations 1960, along with the principal Act, provided councils with
detailed provisions on how to prepare and construct district schemes. The contents of district schemes were
specified ins 21 and the second Schedule. Schemes were to comprise three separate parts: a scheme statement
describing its particular purposes, a code of ordinances for its administration and implementation, and one or
more maps illustrating the proposals for the development of the area. The 1960 Regulations included model
ordinances for each part.
36
Palmer Planning Law (1977), 22
37
Memon and Perkins (eds) Environmental Planning, 19
38
Ibid, 20
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In 1973, the Committee established to review Town and Country Planning Act
39
reported back, recommending fundamental structural changes. One urgent recommendation

was for the statutory recognition of certain matters of national importance, as it was felt that
the national interest should not be overlooked, and statutory enshrinement would ensure that
national planning policies would be taken into account at alllevels.

40

The Town and Country

Planning Amendment Act 1973 codified these matters ins 2B, which concerned the
preservation of the coastal environment and the margins of water areas, the avoidance of
urban development upon agricultural land of high productive value, and the prevention
41
generally of sporadic urban subdivision and development in urban areas. These matters

were to be taken into account in the preparation of both regional and district schemes.
The application of the matters of national importance in s 2B was clarified by the
Supreme Court in Minister of Works and Development v Waimea County Council [1976] 1
42

NZLR 379, where it was held that

s 2B must be read with all the other provisions because the Act must be read as a
whole. Section 18, which opens part II of the Act, declares what shall be the general
purpose of every district scheme. In the same way s 3, which opens part I, declares
what shall be the general purpose of every regional planning scheme. Authorities
acting under the authority of the statute in regard to regional planning schemes or
district schemes must, therefore, have regard to s 3 or s 18 as the case may be.

Therefore, for Wild CJ in this instance it was "simply a matter of weighing the welfare
of the inhabitants of the County of W aimea against s 2B. "

43

b) Town and Country Planning Act 1977

Other recommendations made by the Town and Country Planning Review Committee
were not so quickly implemented. With fundamental structural changes recommended, and a
need in general to consolidate the 1953 Act and its many Amendments, work began on
preparing a new Bill. This was finally introduced to Parliament in August 1977, and passed
under urgency on the last day of the Parliamentary session in December 1977. The 1977 Act
built upon the structure developed by the 1953 Act, but expanded or amended it in several
important ways.

39
40
41
42
43

See Town and Country Planning Act Review Committee Report to Government (1973).
lbid, 2
Palmer Planning and Development Law (Vol. 1), 13
Minister of Works and Development v Waimea County Council [1976] 1 NZLR 379, 382.
Minister of Works and Development v Waimea County Council [1976] 1 NZLR 379, 381.
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i.

Functions of central government
The 1977 Act gave central government a greater level of control especially over

regional planning. While the 1953 Act was essentially about the devolution of functions to
local government authorities, the 1977 Act demonstrates to an extent resurgence in
government control, symbolic of a "big government" that was increasingly expanding.

44

The

Act conferred on the Crown significant new powers, to make final decisions on policy
grounds by approving regional planning schemes,

45

and to totally exempt works in the public

interest, in essence consolidating its position of strength.

46

The Town and Country Planning Act 1977 also reflected a compromise concerning the
ideal that the Crown should be bound by the planning process. The Crown remained bound at
47
the district level only in respect of housing developments on Crown land, but was now

bound by the provisions of an approved regional planning scheme.

48

An exemption for works

of national importance was provided, however this was repealed (without being used) and
49
effectively replaced by broader provisions in the National Development Act 1979.

ii. Matters of national importance
The further development of the matters declared to be of national importance was an
important central government directive in the 1977 Act. The matters were first espoused in
the 1973 Amendment Act, but were expanded upon and given added emphasis in the Town
and Country Planning Act 1977. Additional matters that were included were the
"conservation, protection, and enhancement of the physical, cultural, and social
44

See generally Bassett The State in New Zealand 1840-1984. Bassett argues that government spent the years
1949 to 1984 trying to keep the welfare state operational, and in doing so became increasingly involved in all
aspects of the economy and development, which culminated with the "Think Big" policies of the late 1970s.
45
Town and Country Planning Act 1977 s 15. Under the 1977legislation, regional planning schemes were no
longer approved by the authorities to whom they related, but instead by Order in Council on the recommendation
of the Minister of Works and Development.
46
K A Palmer 1s the Crown Bound or Not? (Town Planning Act Seminar, 1978) 5
47
Seen 21, n 22 and accompanying text above.
48
Town and Country Planning Act 1977 s 17(1) stated that the Crown "shall adhere to the provisions of an
approved regional planning scheme."
49
Under s 116(2) the construction or undertaking of any public work may be exempted by Order in Council from
the provisions of an operative district scheme or approved regional scheme where it considered it was in the
national interest to proceed without delay. The Courts would have had limited jurisdiction to review the
propriety of such a provision, unless the order was ultra vires or a misuse of power. See Palmer Planning and
Development Law (Vol. 1) 106. See also Chapter 3.3 below for discussion on the National Development Act
1979. Another narrow exemption from the provisions of planning schemes was provided under s 176, which
allowed the Minister of Defence to authorize any work or activity to proceed where it was necessary for matters
of national security.
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environment," 50 the "wise use and management of New Zealand's resources,"

51

the

52
"avoidance of unnecessary expansion of urban areas into rural areas or in adjourning cities,"

and the "relationship of the Maori people and their culture and traditions with their ancestral
land." 53 These matters were to be "recognised and provided for" by planning authorities,
which were also required to observe the planning principles in s 4 and the matters referred to
in the relevant Schedule.
These matters were afforded additional significance by expressly drafting the purpose
of the 1977 Act ins 4 as being "subject to" the matters ins 3. This additional significance
was confirmed by the Court of Appeal in Environmental Defence Society !ne v Mangonui
County Council [1989] 3 NZLR 257 in which it was held that

54

there was no need nor reason to insert those words in ss 4 ... if the legislature had
intended that the s 3 matters were no more than matters to which regard was to be
had, together with district considerations, in preparing a district scheme .... Whether
or not, in relation to any particular proposed provision of a district scheme, national
matters of the categories listed in s 3 can properly be seen as having a significant
bearing is partly a question of degree. . . . Moreover, both the national matters
covered by s 3 and the district purposes covered by s 4 are stated in fairly broad and
general language; there is enough flexibility in the wording to suggest that often it
should be feasible to reconcile in a reasonable way national and district goals. But
the general rule made clear by Parliament, in my opinion, is that in the end the
matters of national importance must carry greater weight.

For these reasons, Cooke P found that it was incorrect to apply the general balancing
approach taken by the Planning Tribunal and High Court in following the 1953 Act
5
interpretation outlined in Minister of Works and Development v Waimea County Council. 5

However while the matters of national importance may have carried greater weight than the
purpose, provisions incorporated into an operative district scheme in order to give effect to a
matter of national importance ins 3(1) were held to have no greater significance than any
other provision of such a scheme.

56

No statutory guidance was provided with regarding to the weighting of the matters
against each other. If some of the matters seem to be in conflict with one another, it was
8
57
therefore left to the newly constituted Planning Tribunal to weigh the competing factors. 5

50

Town and Country Planning Act 1977, s 3(1)(a)
Town and Country Planning Act 1977, s 3(1)(b)
52
Town and Country Planning Act 1977, s 3(1)(f)
53
Town and Country Planning Act 1977, s 3(1)(g)
54
Environmental Defence Society !ne v Mangonui County Council [1989] 3 NZLR 257, as per Cooke P.
55
[1976] 1 NZLR 379. Seen 43 and accompanying text above.
56
Maori Land Trust v Minister of Works and Development (1980) 7 NZTPA 108. Accordingly, they could also
not override some other Act.
57
The Town and Country Appeal Boards were reconstituted as the Planning Tribunal, which became a Court of
Record with all the powers inherent in such a Court. See Palmer Planning and Development Law (Vol. 1), 11
51
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iii. Changes to regional planning
The 1973 Review Committee was highly critical of regional planning functions. It
stated that the provisions of the 1953 Act "had not been successful in achieving their intended
purpose" and that the schemes that were produced had done no more than "outline vague
policies and the broadest of strategies."

59

It found that the key planning issues at the regional

level were the structuring and progression of development into efficient and satisfactory
patterns and form, and the maintenance of the balance between intensity of land use and
availability of physical amenities and services, but these were seldom dealt with successfully
60
or even recognised as objectives.

In order to remedy some of the deficiencies, regional planning provisions were recast
under the 1977 Act. Significantly regional planning schemes became compulsory for every
united and regional council formed under the provisions of the Local Government Act 1974
61
and were subject to ministerial approval.

Under the 1953 Act, regional schemes were often little more than district schemes writ
large, in part because the regional planning authorities comprised nominees of the constituent
councils. 62 However, under the 1977 Act they developed into more of a long term strategy of
the needs of the regions and its resources, in effect setting the strategy to which the district
schemes can give tactical effect.

63

This was implied, rather than expressed in the legislation.

The provisions of the legislation and the regulations relating to district schemes were more
lengthy and explicit, whereas terminology in the First Schedule such as "general
identification," "regional pattern" and "regional needs" reflected clearly that regional schemes
were not considered an appropriate vehicle for detailed regulatory control.

64

Regional

65
schemes also bound district schemes, subject to rights of referral to the Planning Tribunal.

These changes established regional authorities as a more distinct second tier of government in
the planning hierarchy, sitting below central government, but above district government. The

58

North Taranaki Environment Protection Association !ne v the Governor General [1982] 1 NZLR 312 (CA).
See Town and Country Planning Act Review Committee Report to Government (1973), 5.
60
lbid, 5-6.
61
Town and Country Planning Act 1977, s 5. See also n 6 and accompanying text above.
62
Palmer Planning and Development Law (Vol. 1), 12
63
Keith Robinson The Law of Town and Country Planning (3rd ed, Butterworths, 1981), 12
64
lbid, 14
65
Town and Country Planning Act 1977, ss 15, 17, 28 and 37.

59
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effectiveness of this tier was still however, largely limited by a general inertia displayed in
66
establishing regional authorities.

iv. Changes to district planning
Under the 1977 Act, the basic form of district planning schemes remained, but the
scope and direction of planning changed. The model provisions in the 1960 Regulations,
were seen as producing negative planning, with few attempts made at forward planning and
many schemes simply recognizing the status quo, and were subsequently deleted.

67

Planning

powers were also increased, with particular provisions made for discretionary powers to
regulate design and external appearance, and to provide for the preservation and provision of
amenities, including landscaping.

68

The scope of district planning schemes also changed under the 1977 legislation from
an emphasis solely on land use planning aspects, towards greater concern for the "social,
economic, spiritual and recreational opportunities" and amenities appropriate to the "needs of
present and future inhabitants of the district," including the interests of children and minority
groups. 69 However, the strong inherent emphasis on land use planning often meant that this
shifted scope of planning was not fully implemented. In practice, planners dealt almost
exclusively with social and cultural activities which had a spatial manifestation, invariably
ignoring the important issue that recreation and other types of planning required more than the
provision of open space.

70

v. Maritime planning
A major addition to the 1977 Act was the inclusi?n of provisions for the
71
comprehensive maritime planning schemes over water areas. Under the 1977 Act, maritime

planning areas were created on the recommendation of the Ministers of Works and

66

See n 96 and accompanying text below.
Palmer Planning and Development Law (Vol. 1), 12
68
Town and Country Planning Act 1977 s 36.
69
Town and Country Planning Act 1977, Schedule 2.
70
Memon and Perkins (eds) Environmental Planning, 19
71
Town and Country Planning Act 1977, Part 5.
67
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Development and Transport,
maritime planning schemes.

72

and maritime planning authorities were established to prepare

73

Maritime planning scheme were prepared in a similar way to district schemes,
following the path of a published draft, the process of objection and appeal, before making the
scheme operative.

74

With no model provisions, the nature of existing regional and district

planning schemes were relevant in construing the scope of planning powers and limits
envisaged in maritime schemes, with the latter generally constituting a blend in form between
regional and district schemes, comprising a written format with planning maps.

75

Maritime

schemes were to have regard to both the matters of national importance in s 3 and the general
planning objectives in s 4, as well as including some, or all of the matters set out for
76
consideration in the third Schedule to the Act. In addition, the maritime scheme had to

adhere to the provisions of an approved regional planning scheme, and give effect to the
scheme.

77

In the event of a conflict, the maritime scheme was not invalid, but unenforceable

against the regional scheme, which would prevail.

78

The experience of the 1953 and 1977 Acts demonstrated that devolution of planning
____

JJJnctio_nsJ:Q_locjl}_jluthoriti~~ was

gr_eatly weakened Qy_(:ln

a~~_!!f~ol national

guidance fn:>m __

central government. The matters of national importance went some way in remedying this,
but without clear directives as to how they should be applied or weighed, local authorities
were left to grapple with these issues on their own. The Resource Management Act
replicated this hierarchical structure of planning instruments, but it sought to remedy a lack of
central government involvement by explicitly providing mechanisms for national guidance,
which is discussed in Chapter five. The effectiveness of the Town and Country Planning Acts
regime was also compromised by an inconsistent and disparate body of local government
authorities, which is now addressed.

Town and Country Planning Act 1977 s 96. The areas were created by Order in Council. Under the 1953 Act,
the jurisdiction of a territorial authority only extended over adjacent water areas upon which a structure was
being erected, or where the area was being reclaimed.
73
Town and Country Planning Act 1977 s 98. Where the maritime area comes within a harbour board district,
the harbour boards was likely to be appointed the maritime planning authority, otherwise the Act allowed for any
other regional body or local authority to be appointed the maritime planning authority. Once created, s 99
required the authority to appoint a maritime planning committee, to advise the authority on the preparation,
implementation, and review of maritime planning schemes. Functions of the maritime planning committees
were provided in s 102.
74
Keith Robinson The Law ofTown and Country Planning (3rd ed, Butterworths, 1981), 238
75
K A Palmer Planning and Development Law in New Zealand (Vol. 2, The Law Book Company Limited,
1984) 789
76
The Third Schedule of the Town and Country Planning Act 1977 listed the matters to be dealt with in
maritime schemes.
77
Town and Country Planning Act 1977 s 17.
78
Town and Country Planning Act 1977 s 17.
72
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c) Local Government Legislation

As the bodies which put into practice the planning legislation, the way in which local
government has developed is significant, and explains, to an extent, the inherent weaknesses
of the planning legislation. Since the abolition of the provinces in 1876, local government
authorities and bodies evolved in a largely ad hoc and piecemeal way. In general, local
bodies were classified in two ways: as territorial or special purpose authorities. Territorial
authorities (the main categories being municipalities and counties) were responsible for a
broad range of functions in the territory or district within their jurisdiction. Special purpose
or ad hoc authorities were created for a specific purpose and generally contained only one
major function. Early attempts to establish a uniform local government in New Zealand were
not wholly successful, partly due to the unwillingness of small local populations to run
council administrations and contribute to the supporting rates obligations.

79

By the 1950s,

what had emerged was a system of local government which has been described as a "chaotic,
disorganized conglomerate" consisting of counties and borough councils of varying sizes, as
well as a large number of ad hoc bodies.

80

i. Territorial authorities
The initial structure of municipalities was created under the Municipal Corporations
Act 1867, and despite consistent revision, the basic structure was retained in the Municipal
81
Corporations Act 1954. Under the 1954 Act, boroughs and towns were defined

incorporated, 83 and by 1960, there were 143 municipal corporations in existence.

82

and

84

Similarly, the first Counties Act in 1876 created 63 new counties under elected
councils. 85 The basic statutory form of counties remained unchanged (although amended and
79

K A Palmer Local Government Law in New Zealand (1st ed, Sweet & Maxwell, 1978) 1.
G A Wood and Chris Rudd The Politics and Government of New Zealand: Robust, Innovative and Challenged
(University of Otago Press, 2004) 135.
81
The 1867 Act, updated in 1876 with the abolition of the Provinces, formed the foundation and structure of
local town and borough administration. See for example, Palmer Local Government Law (1st ed) 1.
82
Municipal Corporations Act 1954, s 4. Boroughs required a population of at least 1500, and an average
density of at least 1 person per acre. Boroughs with a population exceeding 20,000 could be proclaimed a city,
although their powers and duties remained identical to those of boroughs. See Claudia D Scott Local and
Regional Government in New Zealand: Function and Finance (George Alien & Unwin, 1979) 143.
83
Municipal Corporations Act 1954, s 5.
84
G W A Bush Local Government and Politics in New Zealand (George Alien & Unwin, 1980) 45.
85
Palmer Local Government Law (1st ed) 1.
80

16

revised) through to the Counties Act 1956, which incorporated existing counties.

86

Most

counties were primarily rural areas, and could not include boroughs or independent town
districts. 87 Town districts represented a form of local government between the borough and
the county. 88
The functions of territorial authorities were wide-ranging. As subordinate bodies to
Parliament, created by statute, their functions and powers were limited to those conferred by
Parliament. 89 The Municipal Corporations Act 1954 and the Counties Act 1956 were the
principal Acts which conferred territorial authority functions,

90

although many other Acts

assigned functions to territorial authorities, such as the Town and Country Planning Acts of
1953 and 1977, Clean Air Act 1972, Health Act 1956, and Mining Act 1971. Generally local
government law conferred powers which were discretionary, although a notable exception
was the Town and Country Planning legislation which obliged territorial authorities (and after
1977 regional authorities) to create district and regional planning schemes.

91

ii. Special purpose or ad hoc bodies
Ad hoc bodies were created when Parliament essentially bypassed existing organs of
92
local government and established new agencies to carry out specific purposes. The

proliferation of ad hoc authorities was immense, with one commentator claiming that "ad
hocacy was by the 20th century on an unstoppable binge- New Zealand was on the verge of
becoming a hopeless addict."93 By 1976, approximately 880 ad hoc bodies had been

86

Counties Act 1956, s 29.
Counties Act 1956, s 7. Most counties were divided into ridings (not exceeding twelve in number), sees 21.
88
Scott Local and Regional Government, 144. Initially, two types of town districts were possible - dependent
and independent. Dependent town districts were subject to county council control (mainly for road purposes)
and the area of their district was part ofthe parent county (Municipal Corporations Act 1954, s 10(4) and (6)).
After the enactment of the Municipal Corporations Act 1954, no further dependent town districts could be
established, with s 8(1)(d) provided that all new town districts constituted were deemed to be independent town
districts. Under s 10(1) independent town districts did not form any part of the county within which they were
situated, nor were they subject to any county council control. Sizes and population requirements were set out in
s8(1)(c)
89
Martin Holland and Jonathan Boston (eds) The Fourth Labour Government: Politics and Policies in New
Zealand (2"d ed, Oxford University Press, 1990) 233. This formal subjection was reinforced by the doctrine of
ultra vires, which held that any action of a corporation which was beyond its statutory powers would be deemed
unlawful, thereby limiting local bodies to activities to which statutory authorities could be cited or obtained.
90
These covered a vast array of functions, activities and powers including those related to proceedings of
councils or committees, raising revenue, levying rates, entering contracts, and the management of public works,
roads, bridges, land drainage, sanitization, stormwater drainage, waterworks, fire prevention, lighting, public
health, public recreation, public services, housing and the making of bylaws.
91
Commission for the Environment A Guide to Environmental Law in New Zealand (1976) 133.
92
John Martin "Devolution and Decentralization" in Boston, Johnathan et al (eds). Reshaping the State: New
Zealand's Bureaucratic Revolution Oxford University Press, 1991, 271
93
Bush Local Government and Politics, 32
87
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established, the majority being scenic and domain boards (approximately 460), with 30 other
classes of different bodies existing, each charged with a particular function.

94

Examples of

classes of special purpose authorities included pest destruction boards, electric power boards,
hospital boards, licensing trusts, drainage boards, harbour boards, transport authorities,
catchment boards, river boards, education boards and museum boards. No uniform system
applied to the constitution or dissolution of ad hoc districts and boards, and their functions
were as equally wide ranging and vast.

iii. Reorganisation and the rise of regionalism
Various attempts to reorganize the structure and functions of government were
initially unsuccessful.

95

96
The first Local Government Commission in 1946, and changes in

1961 on the recommendation of a Parliamentary Select Committee, were limited in effect and
far from radical. 97 The gradual resurgence of regionalism was closely linked to the reform
movement. Bolstered by the establishment of the Auckland Regional Authority,

98

the Local

Government Commission disclosed in 1963 plans to have New Zealand cut into 20 regions,
with the ultimate intention being to establish directly elected authorities for all areas, and
make redundant the ad hoc boards.

99

The Commission was directed in 1967 to prepare area

schemes, despite the strong objection of many local authorities. However, with the Town and
Country Planning Act 1953 advocating regional planning, and the Water and Soil
Conservation Act 1967 establishing an unprecedented multi-tiered central control over local
authorities, regionalism was slowly winning influence. The landslide election of a Labour

94

Commission for the Environment Guide to Environmental Law, 132. Figures are approximate only as
enumeration of ad hoc bodies was hindered by territorial councils doubling as ad hoc boards as well as a lack of
standardized local government data available. See Bush Local Government and Politics, 64
95
Wood and Rudd The Politics and Government of New Zealand, 136. Pressure to restructure local government
existed within the public service and the Labour Party, but the lack of public interest in the reform combined
with the fact the Labour Party had not maintained a strong political presence in local government meant that
little was achieved for the most part of the 20th century.
96
The first Local Government Commission was established in 1946, in the interests of setting up effective
political machinery to adjust local government structures. However, the effectiveness of the first Commission
and its successors was limited; in part because reorganization proposals depended on the cooperation on local
authorities and the polling provisions were weighted in favour of retaining the status quo, but also because the
early Commissions did not have jurisdiction over all types of special purpose authorities, thereby reducing its
overall effectiveness. See Scott Local and Regional Government, 23
97
The second Labour Government 1957-60, set up a Parliamentary Select Committee to officially review the
local government system, and its report argued for restructuring, with the principal goal to reduce fragmented
governance over large urban areas. However, enthusiasm for reform again evaporated with the ensuing National
Government, ensuring limited changes in 1961 to the provisions of the Local Government Commission. See
Bush Local Government and Politics, 43
98
Established under the Auckland Regional Authority Act 1963
99
Bush Local Government and Politics, 44
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Government in 1972 ensured overall local government reform was inevitable, with a
100
"rationalising local government by regionalism" plank in its election platform.

iv. The Local Government Act 1974
The ensuing Local Government Act 1974 was of "monumental stature, the greatest
advance in a century of frustrated reform."

101

It laid the groundwork for reorganization, by

extending the powers of the Local Government Commission to reorganize both the districts
and functions of territorial and regional authorities, and (upon request) other local authorities
and bodies. 102 Above all, the Act was a charter for regionalism, and empowered the
establishment of corporate united or regional councils as a form of regional government above
the existing territorial authorities.

103

The Act's intent was for special purpose board functions to be largely assumed by
regional or united councils, and territorial authorities (including independent town districts) to
be progressively replaced by district councils (with the city designation being retained).

104

The Local Government Commission was charged with having the country divided into
regions with directly elected regional councils or appointed united councils within five
years, 105 although amendments in 1976 by the newly elected National Government and
effectively halted the reform process.

106

However the construction of the regions and

consolidation of Acts continued, although outside the urban areas of Auckland and
Wellington, reorganization schemes were not measurably effective, due to inadequate funding
and skeptical territorial authority support. 107 In addition, the Local Government Commission
adopted the passive policy of endorsing only consensus amalgamations of council districts,
and combined with the National Government policy of not imposing mandatory
100

lbid, 51.
Idem.
102
Palmer Local Government Law (1st ed) 2
103
Local Government Act 1974, s 17
104
Scott Local and Regional Government, 25. Definitive changes to the structure of local government were
specified in the Act. This included the reconstitution of country boroughs as communities under the jurisdiction
of district community councils, and the replacement of dependent town districts and country town committees as
community councils, see ss 145-184. This lower tier of representation was designed to involve citizens in local
government, and allowed community councils to exercise powers delegated to them by the district council. See
K A Palmer Local Government Law in New Zealand (2nd ed, Law Book Company Ltd, 1993) 5.
105
Local Government Act 1974, ss 14-40. United councils were for areas of lesser populations; under 325,000
by a 1977 guideline.
106
The poll provisions were more exacting under s 26(2), requiring a negative vote by 50 percent of electors on
all rolls of affected districts, in order to defeat a reorganization scheme. However polling provisions were eased
by the with amendments in 197 6 easing the polling provisions to allow the defeat of a proposed Local
Government Commission scheme within separate areas. See Local Government Amendment Act 1976, s 7,
which amended s 26 of the principal Act.
107
Palmer Local Government Law (2nd ed), 5.
101
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amalgamation; by 1984 29 regions were established, with only Auckland, Northland and
Wellington having elected councils.

108

Therefore, despite the legislation providing the

necessary means, political unwillingness and the general public disinterest meant that the
potential of the 1974 Act was not fully realized.
The chaotic and disparate nature of local government contributed to its inability to
effectively implement devolved resource management functions. As shown in relation to
land-use planning, this resulted in central government increasing its presence in resource
management decision making, and this trend is also demonstrable in other areas of resource
management, such as freshwater management, which is now discussed.

3. Legislation related to water use

Like other aspects of resource management, the law relating to the control, use and
management of water developed incrementally, from common law, through to piecemeal and
then more comprehensive statutory encroachment.

109

Water law was, at first, essentially a

branch of private law, relating to riparian rights with rules regulating the rights of competing
110
land owners, along with the general application of the torts of trespass and nuisance. This

provided for no overall planning or local management of water resources. Statutory
encroachment therefore altered the customary and common law matrix significantly through
the conferral of allocation and management roles to both central and catchment-based
111
regional authorities in 1941 and 1967 particularly.

a) Soil Conservation and Rivers Control Act 1941

The first substantive piece of legislation to provide a management structure for both
central and local government was the Soil Conservation and Rivers Control Act 1941. This
Act recognized the harm to rural landscapes caused by the clearance of forestry and trees for
108

Palmer Local Government Law (2nd ed), 6.
N Wheen "A Natural Flow - A History of Water Law in New Zealand" ( 1997) 9 Otago Law Review 71, 72.
Water law in New Zealand was initially customary, then governed largely by English common law, before
incremental statutory encroachment began in a piecemeal fashion. The original body of Maori customary law
was largely displaced by English common law as applied by the Courts to protect Crown and settler interests.
110
David A R Williams The law relating to natural water protection and management (Queen Elizabeth 11
National Trust Lecture, 1985) 2
111
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pastoral farming and the need for organized conservation measures for flooding and soil
conservation. 112 The objective of the Act was "to make provision for the conservation of soil
resources for the prevention of damage by erosion and to make better provision with respect
113
It set out to do this at both the
to the protection of property from damage by floods."

national and regional level, establishing a two-tiered management structure, in contrast to the
three-tiered, national, regional and district structure employed under the Town and Country
Planning Act 1977.

i. Administrative arrangements under the Act
At the national level, the most important provision of the Act was the constitution of
114
Its general functions were set out in s
the Soil Conservation and Rivers Control Council.
115
11, which included investigating soil erosion and conservation; recording and publishing

activities and the dissemination of information;

116

offering instruction and supervision to

landowners on soil conservation and assisting persons whose land was affected by soil
erosion or floods; 117 and coordinating all government department and local authority work
118
The Council was also responsible for supervising
with regard to its preceding functions.

the catchment boards 119 and could make recommendations to the Minister of Public Works
120
about their boundaries and continued existence.

At the regional level, the management of soil erosion and flooding was the
responsibility of catchment boards, which were also established by election and appointment
under the Act. 121 The principal function of the catchment boards was to "minimize and
122
prevent damage within its district by floods and by erosion," and were therefore

empowered to construct and maintain all necessary works to control and regulate water flow

112

Klaus Basselmann and David Grinlinton (eds) Environmental Law for a Sustainable Society (Vol1, New
Zealand Centre for Environmental Law Monograph Series, 2002) 14
113
Soil Conservation and Rivers Control Act 1941, long title
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115
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116
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Soil Conservation and Rivers Control Act 1941, s 11(1)(g) and (h).
118
Soil Conservation and Rivers Control Act 1941, s 11(1)(i).
119
Soil Conservation and Rivers Control Act 1941, s 11(1)(k).
120
Soil Conservation and Rivers Control Act 1941, s 11(1)0).
121
Soil Conservation and Rivers Control Act 1941, s 40 provided that for each catchment district established
there shall be a catchment board, and ss 41 provided for the constitution for each catchment boards
122
Soil Conservation and Rivers Control Act 1941, s 126(1).
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and prevent or lessen flood or erosion damage. 123 In addition, catchment boards were to keep
hydrological records, 124 prepare schemes of works for approval by the Minister of Public
Works and Soil Conservation and Rivers Control Council. 125 Boards were also able to levy
rates, 126 raise loans, 127 and make bylaws for the protection of watercourses and defenses
against water and land utilization. 128 Catchment boards were also given a limited supervisory
role of other local authorities, in recognition that some of their functions overlapped. 129

ii. Problems with the Act
The management framework attempted by the 1941 Act was not entirely successful.
The first catchment boards were constituted in 1943, but further implementation was slow,
and some flood prone areas were not covered by the Act until1948Y 0 In addition, there was
considerable opposition to the catchment boards, with some opponents seeing them as farreaching solutions to enable control of land, specifically their wide powers in regard to the
making of bylaws and levying of rates. 131 This was evident in the final report of the Royal
Commission established to address problems of the sheep industry, which was unrelentingly
critical of both the Soil Conservation and Rivers Control Council and catchment boards, and
recommended the abolition of the catchment boards. 132 The impact of this report, and the
change of government in 1949 led to a hiatus in soil conservation, with the most significant
consequence being that further catchment and soil conservation districts were not established.

123
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While some areas were eventually brought under the jurisdiction of the Act in the late 1950s
133
and early 1960s, the entire country was never covered.

At the national level, the ability of the Soil Conservation and Rivers Control Council
was hampered by bureaucratic upheaval, as part of a protracted conflict between the
Department of Agriculture and Public Works Department.

134

This resulted in support staff

being split between the two departments, which "seriously retarded the development of a
135
concerted programme of catchment management from the mountains to the sea."

Consequently, the government appointed a Parliamentary Select Committee in 1956 to
review and report on the Soil Conservation and Rivers Control Act. The report, tabled in
1959, made specific recommendations, but felt in essence that the 1941 Act was the
appropriate legislative base. 136 Some of the recommendations were instigated, most notably
with the land utilization powers removed from the catchment boards and invested in the Soil
Conservation and Rivers Control Council. 137 This shift of power from regional to central
government was not endorsed by all groups. The New Zealand Catchment Authorities
Association was particularly concerned with the transfer of land-use controls to the Soil
Conservation and Rivers Control Council, as it believed that local interests could manage
controls better than a Wellington-based Council.

138

However, like the Town and Country

Planning Act 1977, this demonstrates a resurgence in central government control, from what
were initially devolved functions.

b) Waters Pollution Act 1953

133
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The Waters Pollution Act 1953 was passed to remedy the fact there was no general
legislation relating to the management or prevention of water pollution.

139

It is another

example of a statutory framework enacted in response to the failures of earlier, fragmented
140
legislative provisions related (sometimes indirectly) to water pollution.

The Act created the Pollution Advisory Council, which comprised the Secretary for
Marine, as well as government, local authority and industry representatives.

141

It was

required to inquire into ways into which water pollution could be reduced and make
recommendations to the Minister of Marine. 142 It was also responsible for generating and
disseminating information on pollution prevention and reduction.

143

The Act also empowered the Governor General to make regulations on standards,
144
conditions and rules in relation to discharges, and local authorities were able to make by145
Regulations were
laws dealing with the reception, and disposal of trade wastes.

promulgated in 1963, which introduced a water quality classification scheme to the general
body of New Zealand water law, and gave the Pollution Advisory Council the right to enter
146
land, require information, take water samples and issue permits to discharge polluted water.

The Act in general was not successful, and was "soon perceived to be a relatively
147
Pollution control was not treated as an integral
unsophisticated and unrealistic statute."

aspect of water management and the Act was not comprehensive in its coverage as other Acts,
148
There was also
such as the Health Act 1956, were still needed to control pollution.

criticism that the 1963 Regulations fell short of the degree of control needed, and the political
lobby power of the meat and dairy industries ensured the Pollution Advisory Council was
149
restricted to a purely advisory role.

139

E C Adams "The Waters Pollution Act 1953" (1955) New Zealand Law Journal31.
Wheen "A Natural Flow," 87-88. Examples of earlier provisions includes 186 Municipal Corporations Act
1867 (provision for the protection of water supplies), and s 53 Public Health Act 1876 (cleansing of polluted
watercourses could be required).
141
Waters Pollution Act 1953, s 3. The government appointees were to be from the Departments of Agriculture
and Health, Ministry of Works and the Department of Scientific and Industrial Research. Four appointees were
to represent local authorities; and two represented industry.
142
Waters Pollution Act 1953, s 14(1)
143
Waters Pollution Act 1953, s 14(2)
144
Waters Pollution Act 1953, s 16
145
Waters Pollution Act 1953, s 19
146
See Waters Pollution Regulations 1963, SR 1963/30.
147
DAR Williams, "The Water Resource: Some Current Problems of Law and Administration" (1980) New
Zealand Law Journal499, 500
148
Wheen The Resource Management Act 1991 and water in New Zealand, 66
149
Roche Land and Water, 120
140

24

c) The Water and Soil Conservation Act 1967

i. Background and purpose of the Act

The Water and Soil Conservation Act 1967 was largely the product of several reports
produced appraising the Soil Conservation and Rivers Control Act 1941 and its organizational
and administrative arrangements. 150 It was enacted to meet the failure of existing legislation
to deal with water pollution and the availability, use and allocation of water resources.
152
.
broad purpose was set out as bemg:

151

Its

An Act to promote a national policy in respect of natural water, and to make better
provision for the conservation, allocation, use and quality of natural water, and for
promoting soil conservation and preventing damage by flood and erosion, and for
promoting and controlling multiple uses of natural water and the drainage of land,
and for ensuring that adequate account is taken of the needs of primary and
secondary industry, water supplies of local authorities, fisheries, wildlife habitats,
and all recreational uses of water.

This was implemented by firstly coordinating existing water control within a new
administrative structure, and secondly introducing a new scheme controlling rights to certain
kinds of water usage and development. 153 This new water rights scheme involved vesting the
rights to use, divert, take, or make discharges into natural water, and to dam any river or
stream, solely in the Crown, with any new uses required to be expressly authorized under the
provisions of the Act. 154 The general effect of this water rights scheme was to eliminate

150

This process was initiated by the Soil Conservation and Rivers Control Council which commissioned Dr
Donald Williams, an independent consultant for the United States Department of Agriculture, to appraise the
1941 Act. The report was critical of the Act, and recommended giving greater prominence to water conservation
in national policy, state agencies, and at the local level of catchment authorities. It also specifically
recommended that conservation, use and disposal of water should be added to the responsibility of catchment
authorities, and that a new portfolio for a Minister of Conservation should be set up at the national level. See Dr
Donald A Williams On soil conservation and rivers control organization and administration in New Zealand (R
E Owen, Government Printer, 1964). Dr Williams' report was received by Cabinet in November 1964, and then
subject to a review by an inter-departmental committee. Their report dismissed some of Williams'
recommendations, but did recommend that the Soil Conservation and Rivers Control Act 1941 should be revised
and replaced, with proposed water control and soil conservation legislation. However, the Wakelin Committee,
an inter-departmental committee set up in 1962 to devise a Bill controlling water allocation, instead took the path
of "slow and cautious change" and opted not to consolidate the Soil Conservation and Rivers Control Act with
the Water and Soil Conservation Bill, introduced to Parliament in 1966. See Roche Land and Water, 101-102,
120.
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Roche Land and Water, 120. When the Bill was introduced to Parliament, Minster of Works Percy Alien
noted that he saw it as a necessary prerequisite to a further Bill which would consolidate rivers control, flood
protection, irrigation, land drainage, water pollution, use of geothermal steam, water conservation and erosion
into a single piece oflegislation. However with the Bill progressing slowly, Alien conceded that consolidation
may have to wait.
152
Water and Soil Conservation Act 1967, long title as originally enacted.
153
B H Davis "New control over natural water" (1968) New Zealand Law Journal105
154
Water and Soil Conservation Act 1967 s 21(1). Two exceptions were specified- the rights to divert, take or
use sea water and the reasonable use of any natural water for domestic purposes. Existing uses created under
statute or common law were preserved.
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common law rights to the use of water, but even by the early 1980s, some residual uncertainty
155
as to the precise transformation of specific common law rights still existed.

ii. The multi-tiered administrative hierarchy
The Water and Soil Conservation Act 1967 created a new, comprehensive structure of
administrative control, imposing a multi-tiered hierarchy over local authorities. The
complexity of the structure was increased by coordinating existing authorities with new
bodies created under the Act. The National Water and Soil Conservation Organisation was
responsible for water and soil conservation generally, and the maintenance of water quality.
This Organisation comprised the newly constituted National Water and Soil Conservation
Authority and Water Allocation Council, along with the already existing Soil Conservation
and Rivers Control Council (established under the Soil Conservation and Rivers Control Act
156
1941) and Pollution Advisory Council (established under the Waters Pollution Act 1953).

The upper tier of this hierarchy was the National Water and Soil Conservation
Authority, chaired by the Minister of Works.

157

It was generally the sole agency to advise the

government on matters of national policy affecting water and soil conservation, and
transmitted binding policy directives to the other bodies with administrative functions.

158

Express functions and powers of the Authority were set out ins 14(3) which included the duty
to examine problems and make plans in respect of all allocation and control of all types of
160
natural water, 159 powers to control the damming and diversion of natural waters, and to

promote the best uses of water, including multiple uses.

161

In addition, the Authority was

given all the powers, functions and duties of its three subsidiary bodies -the Soil
Conservation and Rivers Control Council, Pollution Advisory Council and Water Allocation
163
The Authority was then compelled to delegate
Council, 162 and of regional water boards.
164
these powers to the subsidiary councils under s 15.

155
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157
Constituted by s 5, the Authority also included one appointee each from the Soil Conservation and Rivers
Control Council, Pollution Advisory Council, Water Allocation Council, Municipal Association and Counties
Association, as well as one other additional appointee as advised by the Minister of Works.
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The middle tier of the hierarchy consisted of the three councils subservient to the
National Water and Soil Conservation Authority. The Soil Conservation and Rivers Control
Council and Pollution Advisory Council were already in existence, but the 1967 Act also
established a third body, the Water Allocation Council, consisting of eleven members
representing various government departments, local authority groups, and primary and
manufacturing industries.

165

Each of these bodies had specific functions delegated by the

National Water and Soil Conservation Authority.

166

The Water Allocation Board also acted

as a regional water board for parts of the country not covered by a catchment authority, but
where water allocation was an issue, such as Auckland City, parts of Raglan District,
W aitomo and Otorohanga.

167

This structure was rearranged in 1971 with the constitution the Water Resources
Council, which effectively merged and disestablished the Water Allocation Council and the
Pollution Advisory Council. 168 This Amendment Act also contained a new water
classification system, aimed at maintaining minimum standards of quality, which extended
the scope of the Water Resources Council's functions were consequently extended beyond its
predecessors to include carrying out surveys and investigations into the deterioration of water
170
quality, 169 and then, classifying natural water accordingly.

At the lowest level of the administrative hierarchy were the regional water boards.
Catchment districts constituted under the Soil Conservation and Rivers Control Act 1941
171
were also constituted as water regions under the Water and Soil Conservation Act 1967,
172
and existing catchment boards and commissions were constituted as regional water boards.

Catchment boards continued to operate as prescribed by the 1941legislation, but their

165

Water and Soil Conservation Act 1967, s 8
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functions were extended to include those provided by the Water and Soil Conservation Act.

173

The remaining land areas were either added to one of the existing catchment districts or
constituted as a new region under a scheme approved by the Local Government Commission
and created by Order in Council.

174

Twenty regional water boards were therefore created, and

were required to carry out the policies of the National Water and Soil Conservation
Authority, 175 and were designed to serve community and individual needs.

176

They were

responsible for the day-to-day administration of water resources and the control of water
pollution, including the issuing of water rights, and after 1971, enforcing the water
177
Other local authorities, whose functions related to natural water,
classification schemes.

were also required to give effect to any policies or directions communicated to them by the
National Water and Soil Conservation Authority .

178

In general, applications for water rights were submitted for consideration to the
appropriate regional water board.

179

However, separate procedures existed for the Crown,

which vested the decision at the top level of the hierarchy, in the National Water and Soil
Conservation Authority.

180

In addition, s 23(7) provided a means for the Crown to bypass the

normal appeal procedure, and have the Minister make the decision, by having waters declared
to be of "national importance" by Order in Council.

181

This procedure was used once, in

respect of the water rights required for the Upper Waitaki Power Development.

182
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iii. Limitations and problems with the "ordinary" activity provided by the Act
The establishment of a complex regulatory structure for the administration and control
183
There were however,
of water resources was seen as an outstanding feature of the Act.

some limitations and problems with the "ordinary" activity that was provided for by the Act.
For example, the Act promoted the multiple use of water, but provided no express instruction
over how competing claims to the use of water should be decided, and central government
provided no further guidance. The Planning Tribunal and Courts therefore had to construct a
balancing test to determine the competing claims that invariably arose.

184

This provided that

"any proposed use of natural water should be a beneficial use, and that the loss which might
flow from the taking of the water should be weighed against the benefit that will result from
its use." 185 In applying this test, the Courts ruled out any biases or presumptions in favour of
either development or conservation interests, however an implicit presumption in favour of
development was argued to have arisen, simply because development interests could be
quantified in economic terms as opposed to the difficulties of placing quantative values on
nature ecosystems.

186

The consistency of "ordinary" activity was also tempered by the conservation
movement and the Courts with regard to the classification of waters. The Water Resources
Council, departing from the previous practice of concentrating on specific areas, embarked on
a nationwide classification scheme to control pollution, to assist regional water boards by
providing standards on which discharge wastes could be based before authorizations could be
issued. 187 However this policy was abandoned after the Supreme Court ruled that
classifications based on minimum standards were inconsistent with the Act,

188

which also led

to the cancellation of all preliminary classifications and final classifications still subject to
appeal. Furthermore, in late 1976 the National Water and Soil Conservation Authority
restricted the Water Resources Council to dealing with water classification only where there
were conflicts of interest between competing users, with regional water boards instead
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Williams "The Water Resource" 500
Wheen The Resource Man~gem~nt Act 1991 and water, 84
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Keam v Minister of Works and Development [1982] 1 NZLR 319 at 322-323.
186
Williams The law relating to natural water protection and management, 3
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Roche Land and Water, 127-128. By 1973, 18 ofthe 40 regions had effective classifications, and 9 were in
preparation.
188
Water Resources Council v Southland Skindivers Club lnc [1976] 1 NZLR 1 at 10. This case considered the
classification of Southland coastal waters. Cooke J was highly critical of the classification procedure used by the
Water Resources Council, ruling that that classifications based on minimum standards were inconsistent with the
Act, as the likely outcome would be the reduction of existing water quality to that level. In addition, he found
that the Water Resources Council was inconsistent in advocating a national policy involving minimum water
quality standards, whilst simultaneously allowing regional water boards to set individual water quality standards
at higher levels.
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classifying water.

189

The goal of nation-wide classification was therefore reduced to localized

responses, and the intent of the classification amendment was undermined.
The Water and Soil Conservation Amendment Act 1981 provided an additional
mechanism for central government to manage water. Enacted as a result of an increasing
conservation movement, the recognition recreational users were afforded low priority by the
Act, 190 and in the wake of the controversial National Development Act 1979, this
amendment enabled the making of national water conservation orders and local water
conservation notices, to preserve water bodies in their natural state, or to protect the wild,
scenic or other natural characteristics, or the recreational, fisheries, wildlife habitats, scientific
191
or other features of water bodies.

National conservation order applications were made where the characteristics or
features of the water body were deemed to be "outstanding," which was generally equated as
being of national importance by the National Water and Soil Conservation Authority.

192

These were made by Order in Council, on the advice of the Minister, following a Planning
Tribunal hearing.

193

Local conservation notices were essentially the local or regional

194
Once
equivalent, and were made by the regional water boards, following a similar process.

an order or notice was made, any application for a water right could be granted only if the
combined effect of the grant and existing rights was such that the provisions of the order or
notice could remain without change or variation.

195

189

Roche Land and Water, 131
Ibid, 133-134. The Commission for the Environment's appraisal of the Act in 1978 highlighted this low
priority, well behind "productive" uses, such as hydro-electricity generation and irrigation. This appraisal
followed a discussion paper released by the Commission for the Environment in 1978 which advocated that
some rivers should be maintained in a natural state for their scenic attributes or recreational benefits, and which
received more than 100 submissions. See Williams The law relating to natural water protection and
management, 3
191
Wheen "A Natural Flow," 107
192
Wheen The Resource Management Act 1991 and water, 81
193
The process and requirements for national water conservation orders were set out in ss 20B - 20D, as
amended 1981. Applications for national orders were lodged with the Minister, and then forwarded to the
National Water and Soil Conservation Authority. The Authority determined whether it should be dealt with as a
national order, or local notice. If it considered it should be considered under the national order provisions, the
application was publicly notified, and submissions and objections were called for and heard. The matter was
then referred back to the Minister, who after having regard for specific considerations, was then empowered to
publicly notify a draft order, decline the application or refer the application for local notice consideration.
Submissions or objections were then heard by the Planning Tribunal, which then made recommendations to the
Minister. Final orders were made by the Governor General by Order in Council on the advice of the Minister.
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The process and requirements for local conservation notices were set out in s 20F- 20H. Applications were
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should be considered under national water conservation provisions, or decline the application. The decision
could then be appealed to the Planning Tribunal.
195
Water and Soil Conservation Act 1967, s21(3F) as amended.
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In deciding national orders or local notices, the Courts found a conservation bias
existed. In Ashburton Acclimitisation Society v Federated Farmers of New Zealand /ne
(1987) 12 NZTPA 289, Cooke P held that as Parliament had provided a special objective "to
recognize and sustain the amenity offered by waters in the natural state" in the 1981
Amendment Act, the Court was duty bound to "attach significance to, and obtain help from
this prominent and unusual feature."

196

However once an order or notice was made, no

particular body or organization was given the statutory responsibility to monitor or manage
the protected river.

197

The legislation relating to water use highlighted the general desire for devolution of
resource management functions, but a growing recognition that central government could not
entirely abdicate all responsibility. Multi-tiered management frameworks were established by
the 1941 and 1967 Acts, but as these were inconsistent with the framework established under
the Town and Country Planning legislation, and involved the creation of further local
government bodies, overall resource management became more fragmented and
compartmentalized.

4. Legislation related to air

a) The Clean Air Act 1972

i. Background to the Act

In 1968, at the request of the Minister of Health, the Board of Health set up an Air
Pollution Committee to "consider the adequacy of air pollution control legislation and to
make recommendations."

198

The Committee reported in 1970, advising the existing

legislative provisions (primarily comprising Part V of the Health Act 1956 and the Smoke
Restriction Regulations 1964 promulgated pursuant to the Health Act, as well as certain
provisions of the amended Town and Country Planning Act 1953 and Regulation 22A of the

196

Ashburton Acclimitisation Society v Federated Farmers of New Zealand !ne (1987) 12 NZTPA 289, at 299.
The matters listed ins 20B(6) for consideration by the Minister, were therefore to be weighed, bearing in mind
the primary objective was conservation.
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Traffic Regulations 1956) were insufficiently specific, fragmented and administratively
difficult. 199 The Commission recommended a comprehensive new statute be implemented,
200
and its recommendations came to fruition through the Clean Air Act 1972.

ii.

Structure and functions of the Act

The Clean Air Act 1972 was generally administered by the Department of Health, to
201
The objective of
which the newly established Clean Air Council played an advisory role.

the Act was to "promote the conservation of the air and the abatement of air pollution
thereof."

202

It aimed to achieve this by "keeping to a practical minimum the emission from

premises of air pollutants and by regulating the emission of smoke."

203

The central tenet of

the Clean Air Act 1972 was the imposition of a general duty to adopt the "best practicable
means" to minimize air pollution.

204

This obligation was generally a moral obligation only,

for outside of clean air zones, only occupiers of trade or industrial premises could be
prosecuted for non-compliance?

05

The Act provided three basic ways for its objectives to be achieved. A system of
licensing was introduced for trade and industrial operations,

206

provision for the establishment

of clean air zones was provided for where control of air pollution from domestic sources was
required, 207 and regulations could be promulgated to govern the design and performance
208
standards of multiple common sources (for example motor cars).

A distinctive feature of the Clean Air Act was the extent of the "ordinary" activity
provided for central government, in comparison to other resource management legislative
frameworks. For instance, the Department of Health directly issued licenses Part A scheduled
199

Air Pollution Committee Air Pollution (Board of Health, Report Series No. 15, 1970), 57.
Williams Environmental Law, 29
201
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authorities and the Department of Health; promoting research, investigation and evaluation of equipment; to
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processes, the most complex of the three classes of scheduled processes.

209

The issue of

°

21
Conditions were able
licenses for the two lesser classes was devolved to local authorities.

to be imposed on any license issued for the purposes of the Clean Air Act or the Health Act
1956. 211 At face value this was a broad power of issuing authorities, but as the Court of
Appeal made clear, it could not be used for purposes beyond the scope of either Act, nor to
indirectly extend the operation of the Clean Air Act.

iii.

212

Limitations on the conventional run of resource management under the Act
While some integration of licensing procedures with the Town and Country Act 1953

213
was provided for under the Clean Air Act 1972, the difficulties in reconciling these two

Acts was demonstrated in New Zealand Particle Board Limited v Rodney County Council
(1976) 6 NZTPA 1. The Planning Appeal Board held that as substantial control over
scheduled processes under the Clean Air Act required specific planning consent that rested in
the first instance with the planning authority and the Planning Appeal Board, the licensing
and appeal provisions of the Clean Air Act were negated.

214

The problems of integration

215
The imposition of
were not resolved by the Town and Country Planning Act 1977.

condition and requirements on licenses on a case-by-case basis was another weakness of the
216
Act, with generalized standards merely acting as guidelines.

209

Clean Air Act 1972, s 23. The Second Schedule set out the three classes of scheduled processes.
Part B processes were potentially significant sources of air pollution, but were not particularly complex
compared to those in Part A, were unlikely to be significant beyond a limited area. They required licensing by
local authorities. Part C processes were smaller, less significant trade and industrial processes and merely
required notification to local authorities, although were potentially subject to licensing pursuant to local bylaws.
See Clean Air Act 1972, Schedule Two, and Williams Environmental Law, 39. The procedures for obtaining
licenses were set out in the Clean Air (Licensing) Regulations 1973, SR 1973/303.
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Williams Environmental Law, 43
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OECD Environmental Policies in New Zealand- Review by OECD and its Environmental Committee
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The effect of clean air zones was also limited. As the only method for controlling
domestic premises, 217 it was anticipated that zones would be created for areas of urban
development where an existing problem such as smoke from domestic fires or other
18
exceptional factors required action to be taken to reduce existing air pollution? One limited

zone was gazetted in 1977 for Christchurch City, on which the Clean Air Council commented
that "the application of the clean air zone concept to Christchurch, even if only in a limited
219
However, its overall effect was greatly
form, is pioneering venture for New Zealand."

reduced by exceptions to the zone, and the limited extent that it applied to areas covered.
These limitations were indicative of the minimal effect the statute had as a whole on the
overall control of air pollution.
The Clean Air Act created a regulatory framework that was limited in effect, partly
because of its lack of integration with other resource management and planning legislation.
Furthermore, it created a regulatory system with less devolution than other resource
management frameworks, which added to the fragmentation of functions between local and
central government authorities. This was further complicated by the introduction of nonlegislative measures as part of the conventional run of resource management.

5. Non-legislative ordinary activity

a) Environmental Impact Assessment and Reporting

i. Background to the development of procedures

Basic processes of environmental review were adopted in New Zealand following the
20
first major United Nations Conference on the Environment, held in Stockholm in 1972?

The first of these was the appointment of a Minister for the Environment, followed by the
217

Under s 12 the Governor General could declare by Order in Council (on application by the local authority),
the whole or any part of a district to be a clean air zone. The effect of such a declaration was to extend the local
authority's powers of air pollution control to domestic premises with the clean air zone, and to place a
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Clean Air Act 1972 s 12(2), s 15 and s 16. Under s 14, the Clean Air Council had to the power to recommend
the creation of clean air zones if it was satisfied it was expedient to abate air pollution in the district, and that the
local authority had failed to exercise its powers to establish a zone. See generally D A R Williams
Environmental Law (Butterworths, 1980), 36.
218
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development (Institute of Policy Studies, Victoria University of Wellington, 2005) 204
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establishment of the Commission for the Environment by a Cabinet decision of 7 August
1972. 221
Environmental Protection and Enhancement Procedures drafted by the Commission
for the Environment and approved by Cabinet in November 1973, to take full effect 1 March
1974. Initially developed because government works (usually public works) were exempt
from the Town and Country Planning Act 1953, the aim of the procedures was to enhance and
protect the environment by introducing a system of environmental impact assessment (and
where necessary reporting), for all major government works and actions likely to significantly
affect the environment.

222

ii. The Procedures and issues with their implementation

Environmental impact assessment required a "conscious and systematic effort [to]
assess the environmental consequences of choosing between various options, which may be
open to the decision-maker."

223

Instigated at the inception of proposal, assessment was to

determine and evaluate environmental impact and its significance, and determine whether
measures were necessary to improve, minimize or avoid damage to the environment.

224

If assessment revealed significant implications for the human, physical or biological

environment,

225

26
an environmental impact report was required from the promoting agency?

This report described the ways of meeting objectives, with their associated environmental
consequences, and required approval from the relevant Minister before being subject to an
audit by the Commission for the Environment.

227

The audit was essentially to establish

221

Idem. The initial role of the Commission was that of virtual secretariat for the Minister of the Environment,
providing advice on environmental policies. Its functions were gradually expanded, with it becoming an
investigative and advisory agency available for auditing environmental impact reports, but it should be noted that
the Commission for the Environment did not have separate legal status from the Crown, and only possessed a
very limited statutory mandate (only in relation to the National Development Act 1979) for the implementation
or enforcement of environmental reporting.
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the Year Ended 31 March 1974 (1974) 3.
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35

whether or not all environmental implications of the proposal were identified and evaluated,
and that various alternative proposals were adequately studied. "

228

The audit had no legally

binding affect on the decision to approve or reject a proposal, its role was to merely inform
and guide the decision make on the environmental implications of a given course of action?

29

The procedures were revised by Cabinet resolution on 29 May 1978, and encouraged
increased departmental responsibility for incorporating the procedures into their own
activities via internal assessments.

230

However, this resulted in a decrease in the number of

reports introduced, a reduction in the opportunity for public involvement, and the perceived
change in functions of the procedures, in that assessment from 1978 was seen as alternative
documentation, rather than a process to determine whether a r~port was required.

231

In

addition, reports were increasingly done in the latter stages of the planning process, which
changed the role from a process to assist with project planning, to instead a method to
demonstrate how environmental considerations had been already taken into account.
One of the biggest criticisms of the Environmental Protection and Enhancement
Procedures was its lack of integration and coordination with existing planning procedures.
This was highlighted during the development of the proposals by the Town and Country
Planning Act Review Committee, which was commented:

232

We are very critical that these procedures seem to have been devised in somewhat of
a vacuum and have no regard for the existing legislation and procedures ... if there
is to be a new and no doubt proper emphasis on the natural environment this should
be clearly defined and then used to strengthen existing structures rather than
introduce an entirely new system that can only create duplication and conflict.

were to be a multi-disciplined collection of technical reports, plus the views of interested parties, with
exploration of alternatives a basic requirement. See Williams Environmental Law, 241
228
Commission for the Environment Environmental Protection and Enhancement Procedures (1973) para 30.
The Commission was also to ensure advice obtained was from adequately qualified sources, whether action was
given to avoid or mitigate harm, and that wherever practicable, environmental improvement was sought. The
form of the audit was a report to the Head of the Department or State Boards which prepared or commissioned
the report.
229
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Despite this recommendation, no formal links were made with the major statutes
related to planning or resource management, nor were formal links established between the
233
Only with regard to
Commission for the Environment and other planning agencies.

projects within the ambit of the National Development Act 1979 were the procedures a
statutory requirement.

234

In addition, the reports and audits were held to be clearly

inadmissible as evidence in Planning Tribunal (and its Appeal Board predecessor) hearings,
although parts of the audit report could be quoted by qualified expert witnesses, who were
able to be cross-examined.

235

These factors greatly reduced the effectiveness of the environmental impact
assessment and reporting procedures. While the Environmental Protection and Enhancement
Procedures had the benefit of providing a greater level of information than ordinarily
available in other planning situations, they were severely limited in their usefulness by their
lack of standing and enforcement.

6. Conclusion

Statutory frameworks for the use of land, air and water resources developed
incrementally in a piecemeal fashion up until the early 1980s, often responding to specific
issues as they arose with little integration with existing processes or authorities. Some
statutes, such as the Water and Soil Conservation Act 1967, created new, and, for their time,
unprecedented regimes, whereas others, such as the Clean Air Act 1972 had little overall
impact, despite the legislative intent. The rise of the conservation movement and
environmentalism in the 1970s had some impact, but was not sufficient in itself to stem the
surge of development. In addition, the expansion and fragmentation of local government
authorities until the 1980s, combined with the lack of substantial local government reform,
served to bolster the strength of central government. This was particularly well illustrated
through central government's interventions into the conventional run of resource
management. These interventions, or "extraordinary" activity which the next Chapter
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considers, were generally made to either subvert or avoid the conventional run of resource
management, or fill gaps which existed in the fragmented, inconsistent framework which
existed prior to the Resource Management Act.

38

Chapter Three - "Extraordinary" activity prior to the Resource
Management Act 1991

1. Introduction

Prior to the Resource Management Act 1991, the management of resources was governed
by various legislative frameworks, as described in the previous chapter. Separate legislation
governed the use and management of land, water and air, with prescribed roles for central and
local government bodies and agencies. This constituted the conventional run of resource
management. However the complexities and deficiencies of these procedures, particularly with
regard to how they overlapped and often delayed activities, led to general dissatisfaction with the
planning system at all levels. Central government involvement in resource management and
planning processes increased over the post World War 11 era, peaking with the "Think Big"
policies of the late 1970s. This was particularly characterized by "extraordinary" activity or
interventions into the conventional run of resource management, particularly through the use of
empowering or special legislation. This Chapter focuses on examples of central government
extraordinary activity, looking at why such interventions were necessary or desirable, and how
ordinary run of resource management was subverted or avoided.

2. Special purpose or single project enabling legislation

a) Tasman Pulp and Paper Company Enabling Act 1954

The Tasman Pulp and Paper Enabling Act 1954 was an early example of government
intervention into the ordinary run of resource management. The Tasman Pulp and Paper
Company was set up to develop, in cooperation with the New Zealand Forest Service, an
integrated plant to service the Kaingaroa Forest in the central North Island, consisting of a
sawmill, pulp mill and newsprint mill. In order for the project to advance, the Crown reserved 15

39

1
percent of share capital and declared a willingness to finance the necessary infrastructure. With

such a large stake in the project, the government was keen to ensure the project's viability, which
included securing the necessary water rights. The enabling legislation was therefore introduced
"to provide the legal powers necessary to enable to Tasman Pulp and Paper Company to take
water from the Tarawera River and discharge, under certain conditions, trade wastes back into the
river." 2
The Act did three things. First, it provided the authority to take water from the Tarawera
4
River3 and discharge trade wastes back into the river. Second, the Act provided compensation
5
measures for any persons whose lands were adversely affected by the operation of the Company.

A compensation clause was viewed as necessary in the legislation, as it was acknowledged the
operations of the Company were likely to affect the condition of the water, and therefore interfere
with the riparian rights of neighbouring landowners, which entitled them to have the water
passing through their property in a normal condition, as to quantity, quality and rate of flow. The
Government was concerned that possible lawsuits and injunctions could seriously affect the
operation of the Company, and compensation measures were seen as a way to strike a balance
between the conflicting rights of the individual property holder and of the Company. It therefore
provided the "minimum amount of protection" in the form of compensation measures, rather than
rights of appeal, to stop "vexatious injunctions against the Company, which would hold up its
work.-" 6
The third purpose of the Act was to exempt the Company for pollution or nuisance
liabilities under any other statute, in particular the Waters Pollution Act 1953? The Enabling
Act, and in particular the exemption provision, sent a clear signal from government that

1

Bassett The State in New Zealand, 275-6. By the time the newsprint machine started in October 1955, the State had
contributed £2 million of £6 million share capital in the Company and it owned half of Kaingaroa Logging Company
Ltd, which acted as a link between the Forest Service and mill by supplying it with logs. It had also financed all of
Tasman's infrastructure which included providing power to the plant, constructing an overseas port at Tauranga,
providing a railway connection to the port, and building rental houses at the plant for employees.
2
New Zealand Parliamentary Debates, Vol. 304, 30 September 1954, p 2078
3
Tasman Pulp and Paper Company Enabling Act 1954, s 3
4
Tasman Pulp and Paper Company Enabling Act 1954, s 4
5
Tasman Pulp and Paper Company Enabling Act 1954, s 11
6
New Zealand Parliamentary Debates, Vol. 304, 2083
7
Tasman Pulp and Paper Company Enabling Act 1954, s 12. The Company could also have been liable under the
nuisance provisions of the Crimes Act 1908, general and offensive trade provisions of the Health Act 1920 and
possibly the Fisheries Act 1908
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diminished water quality was an acceptable consequence of industrial development, despite the
8
Waters Pollution Act being passed only a year earlier.

b) Waikato Valley Authority Act 1956

The Waikato V alley Authority Act 1956 is another example of government intervention
into the ordinary run of resource management, but was somewhat different to the Tasman Pulp
and Paper Enabling Act 1954. The 1954 Act granted water rights and exempted the Tasman Pulp
and Paper Company from existing pollution control procedures and liabilities. However, the
Waikato Valley Authority Act was passed to establish an administrative body, which would not
have otherwise been formed under the legislation that existed, primarily the Soil Conservation
and Rivers Control Act 1941.
The issue was over the control of theW aikato River and its tributaries. Since 1945,
numerous unsuccessful attempts were made to set up a catchment board for the W aikato area
under the provisions of the Soil Conservation and Rivers Control Act 1941. The Waikato
catchment at the time covered whole or portions of eleven Counties, one City, five Boroughs,
three Town Boards and forty Drainage Districts, of which twenty had independent boards.

9

Within these local bodies, there were considerable differences as to how the catchment should be
managed, and in particular, how the necessary revenue should be obtained. Additionally, many
local bodies argued that that as the State used the W aikato River for the generation of electricity,
the control of the river should be a national responsibility.

10

A major flood in 1953 highlighted the need for action, and the turning point came at a
meeting of local authority representatives within the catchment, called by the Minister of Works
on 6 September 1954. The Minister acknowledged that the state was a major user of the
resource and therefore accepted that it was responsible for a large proportion of the financial
responsibility. He strongly advocated for an overall administrative body at the local level, as it
was clear that divided control was not working in the region, although he conceded that it would

8

Roche Land and Water, 120
Jim McKenzie The men and the river: the Waikato Valley Authority, an historical review of the first 21 years
(Times Commercial Printers, 1980) 18
10
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be difficult in the current climate to set up a catchment board under the Soil Conservation and
Rivers Control Act 1941 in its existing form.n
This view was compounded by representatives at the meeting who expressed strong
opposition to coming under the control of the Soil Conservation and Rivers Control Council, as
12
well as being subject to an administrative rate levied in accordance with the 1941legislation.

As a result, a steering committee was formed, with the task of reconciling the divergent views
13
and putting forward a type of overall control that would best suit the interests of all constituents.

The conclusion reached by the steering committee was that an overall authority should be set up
under its own special purpose legislation, independent of the Soil Conservation and Rivers
Control Council, and directly answerable to the Minister through the Ministry of Works. A
resolution passed by local authorities on 16 March 1956 agreed that this authority should be
proceeded with, and the ensuing Waikato Valley Authority Act 1956 was passed by Parliament
on 26 October 1956.
The Act created the Waikato Valley Authority

14

and set out its powers and functions.

These were generally the same as those specified for catchment boards under the Soil
Conservation and Rivers Control Act 1941, but as there was clear opposition in the region for the
Authority to be part of the catchment management scheme set up by the 1941 Act, concessions
were made that differentiated the Authority from catchment boards. Local representation on the
Authority comprised members of local councils elected by those councils, whereas catchment
boards were directly elected by the same electorate as the local councils.

15

Catchment boards

16
came under the authority of the Soil Conservation and Rivers Control Council whereas the

Authority was directly responsible to the Minister.

17

Additionally, the provisions relating to the

levying of rates for expenses and administration were different. This was one of the key factors
behind the unwillingness of local authorities to form a catchment board in the Waikato region,
and the resulting provisions restricted the Authority more so than it would have been if formed
11

McKenzie The men and the river, 20.
Idem.
13
Ibid, 20-21.
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15
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under the 1941legislation. Rating powers for the Authority were more restricted, and rates for
expenses and administration set at fixed levels.

18

The passing of the Waikato Valley Authority Act was seen at the time by government as a
suitable and worthwhile solution to the enduring problem of forming a representative and
19
coordinated overriding authority for a flood prone region. However some objections were

raised, notably by the Chairman of the Soil Conservation and Rivers Control Council, William
Newnham. He argued in evidence against the Waikato Authority Bill that other areas would
want an authority if one was formed in the Waikato, as it would appear the Waikato region would
be gaining advantages not available to others. This would therefore undermine and weaken the
20
existing management system, particularly the Soil Conservation and Rivers Control Council.

To some extent this did happen. The Authority had a separate status, with direct access to
the Minister of Works 21 and was beyond the control of the Soil Conservation and Rivers Control
Council. This created problems for both the Council, which had no say in its activities, and the
Ministry. The Ministry of Works had to establish a separate and parallel servicing role, and the
size and complexity ofWaikato River developments made major calls on the Ministry's technical
resources, which were then not available to the Council.

22

Thus whilst in many ways the

W aikato V alley Authority Act was a success in that it created an overall authority for a flood
prone area of immense national importance, it was also an ad hoc solution to a much larger
problem- an inefficient and incomplete soil conservation and rivers resource management
system.

c) The Manapouri-Te Anau Development Acts

Waikato Valley Authority Act 1956, s 10 set a fixed maximum of £18,000 for expenses and administration for the
first 7 years, of which £12,000 would be found by constituent authorities, and £6,000 by the State Hydro-Electric
Department. The second Schedule to the Act set out the percentages to be paid by individual local councils. The
general powers of catchment boards were granted to the Waikato Valley Authority ins 9(1) of the 1956 Act, subject
to the exceptions (s9(2)) listed in the first Schedule. This included the rating provisions (ss 84-87) of the Soil
Conservation and Rivers Control Act 1941. The general classification of land provision (s 102) was not applicable
so far as it provided for indirect benefit in a classification of land.
19
New Zealand Parliamentary Debates, Vol. 310,2776-9.
20
New Zealand Parliamentary Debates, Vol. 310, 2778-9
21
From 1974, the Minister of Works and Development.
22
Roche Land and Water, 48
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i. Legislation to facilitate development
Much of the politicization of the environment that was so prominent in the 1980s resource
management reform, stemmed from the "Save Manapouri" campaign that formed around the
building of the Lake Manapouri and Lake Te Anau hydro-electric power schemes. However this
project also highlighted the importance of development in general to the government, and the use
of special legislation to facilitate development proposals.
The proposal to develop the hydro-electric potential of Lake Manapouri and Lake Te
Anau to service an aluminium smelter at Bluff was announced in September 1959, and an
agreement between Consolidated Zinc Propriety Limited of Australia and the government was
23
finalized in January 1960. This agreement enabled the Company to develop a large bauxite

deposit found in Australia's Cape York Peninsula, and secured for the government the
establishment of a large-scale enterprise, with considerable foreign exchange earning potential
4
and employment benefits? At the Company's urging, this agreement was ratified by legislation
25
as the Manapouri-Te Anau Development Act 1960, which granted the Company water rights

and the exclusive right to develop and use Manapouri power for 99 years, provided certain
conditions were met.

26

The Act was passed without division, despite a petition of 25,000

signatories presented to Parliament against the Bi11,

27

and with no consultation with the New

Zealand Electricity Department or conservation groups.

28

The government also had little regard

for the National Park setting of both lakes, and neither the Fordland National Park Board, nor the

23

John E Martin People, Politics and Power Stations: Electric Power Generation in New Zealand, 1880-1990
(Bridget Williams Books and Electricity Corporation of New Zealand, 1991) 207. Proposals to harness the hydroelectric potential of these lakes date back to the early twentieth century.
24
Douglas A Rae A Benefit-cost Analysis of Further Development of Manapouri- Te Anau Hydroelectric Scheme
(New Zealand Institute of Economic Research, 1977) 55. The bauxite deposit was discovered in 1956, and when
investigations into the feasibility of the Purari River in Papua indicated it was unacceptable as a power source, an
invitation was extended by the New Zealand government to investigate utilizing Lake Manapouri and Lake Te Anau.
Negotiations were conducted swiftly in the face of competition from the Queensland State Government.
25
Martin People, Politics and Power Stations, 207
26
See Manapouri-Te Anau Development Act 1960. The agreement was a broad statement, giving Consolidated Zinc
or its assignee the right to develop the power potential. The water rights awarded were subject to the following
conditions: Lake Te Anau would not be raised to endanger the township nor lowered beyond the natural minimum
specified; the payment of an annual license fee; development of the full power potential by 30 January 1991; and
power could not be resold by the Company.
27
Roger Wilson From Manapouri to Aramoana: The Battle for New Zealand's Environment (Earth works Press,
1982) 207. The petition was presented by the Royal Forest and Bird Protection Society and the Scenery Preservation
Society and asked that the agreement not be validated, that lake levels not be altered and that the National Parks Act
be amended to incorporate safeguards against commercial exploitation. The petition was referred to a Parliamentary
Select Committee which after a week of submissions reported back to Parliament with "no recommendation."
28
Rae A Benefit-cost Analysis of Further Development, 53
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National Parks Authority were consulted in early planning, despite firm expectations of lake
9
raising and shoreline clearances.Z

However by 1962, financial difficulties the Company was suffering meant that it was
prepared to drop the project altogether. To ensure the smelter was not lost, the Government
agreed to a proposal whereby the water rights would revert back to the Crown, making it
responsible for building the power station, with the Company retaining a fixed price option on the
power. This necessitated a new agreement, which was ratified in the Manapouri-Te Anau
Development Act 1963. This Act repealed the 1960 Act, and granted the New Zealand
Electricity Department development powers to construct and use works,

30

with the Company

31
retaining the rights to continuous power, and allowed lake levels to be raised in order to
.

.

max1nnze power output.

32

Construction of an underground power station began, of a scale unprecedented in the
Southern Hemisphere, but by the time the turbines first turned in 1969 (with lakes fluctuating
33
within natural levels), the need for some sort of environmental impact assessment was realized.

ii. The politicization of the environment as a check on central government
Throughout the 1960s, questions over the need to raise lake levels at all created concerted
opponents and highlighted the likely negative effects on wildlife habitats, on the Waiau River,
and particularly on Lake Manapouri's shoreline. This opposition intensified with the formation
of the "Save Manapouri" campaign committee after a public meeting in Invercargill on 10
October 1969. 34 Immense political pressure was placed on the government, and this campaign
29

Neville Peat Manapouri Saved! New Zealand's First Great Conservation Story (Longacre Press, 1993) 6
Manapouri-Te Anau Development Act 1963, s 4.
31
Manapouri-Te Anau Development Act 1963, s 3 validates the agreement, which is set out in the Schedule to the
Act. It was agreed that the Company should be entitled to 4.8 blocks of 100 MW at 100 per cent load factor, while
the Crown could take two blocks at 60 per cent load factor.
32
Manapouri-Te Anau Development Act 1963, s4(1)(c)(iv) fixed the maximum level for both lakes at 676.6 feet
above sea level and minimum level for Manapouri of 572.5 feet, with the proviso that if the lake was raised above
600 feet the minimum could not be more than 27.5 feet below the raised level.
33
Nicola Wheen "New Zealand Environmental Law" in Eric Pawson and Tom Brooking (eds) Environmental
Histories of New Zealand (Oxford University Press, 2002) 264. Water from the lakes was diverted from its natural
course into the Waiau River, down vertical penstocks onto turbines and then out through a tailrace tunnel to a new
outfall at Deep Cove, on the Fiordland Coast. Power outputs would be maximized by raising lake levels.
34
The meeting was convened by the Fiordland National Park Board at which several speakers, including a New
Zealand Electricity Division representative and a local Member of Parliament were invited to put forward their cases.
In January 1970, a meeting in Wellington resolved to form other branches of the campaign throughout the country.
For details of these meetings and the overall campaign see generally Peat Manapouri Saved!
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was instrumental in the reversal of government policy, specifically through an undertaking to
35
keep Lake Manapouri within its naturallimits.

This was confirmed with the Cabinet approval in 1973 of terms of reference for the
formation of the Guardians of Lake Manapouri.

36

This was symbolic of a new philosophy of

involving community and environmental groups in conservation at the official level. The
Guardians were particularly determined to establish guidelines within which the lakes could be
worked, as despite government assurances, no legislation protected lake levels. This was
eventually passed in 1981, following government negotiations with Comalco, the assignee of
Consolidated Zinc.

37

Accordingly, the Manapouri-Te Anau Development Amendment Act 1981

repealed the provisions providing for the raising of the lake levels,

38

and a new provision

regarding operating guidelines was inserted, which "aimed to protect the existing patterns,
ecological stability, and recreational values of their vulnerable shorelines and to optimize the
energy output of the Manapouri power station."

39

The significance of the "saving" of Manapouri in New Zealand's environmental history
was immense, particularly as it helped crystallize the two competing ethics of development and
conservation, and established the latter as a legitimate public interest. It was seen by the first
Chairman of the Guardians as a "milestone in the transition from the pioneering era of resource
exploitation to one aimed at integrating conservation with development."

40

However,

development concerns were always at the forefront of government decisions, particularly within
the global context of economic decline, and with the oil crises of the early 1970s. The costs of
maintaining the welfare state meant that while an environmental voice was crystallized with the
"Save Manapouri" campaign, the growth strategy of the 1970s at times actively moved against

35

For a detailed analysis of the campaign, see Peat Manapouri Saved!
Martin People, Politics and Power Stations, 216-7. This body was to contain 9 members, including
representatives of Wallace County, the Fiordland National Park Board, the Southland Catchment Board and the
Electricity Department. The Guardians were to report to the new Minister for the Environment, and were responsible
for the protection of shorelines against damage caused by level changes. Six leading members of the "Save
Manapouri" campaign were appointed as the first Guardians, with Professor Alan Mark appointed as Chairman.
37
Ibid, 217. Draft legislation was submitted by the Guardians to the Minister for the Environment in 1977, but for
the government to accept any guidelines, it would have to renegotiate with Comalco. Under the new agreement
Comalco accepted that the Crown might supply them from any source, provided the supply was continuous. The
agreement implicitly removed the need to raise the lake, but the Guardians wanted explicit protection.
38
Manapouri-Te Anau Development Act 1963, s 4 was amended by repealing the provisos to subsection (l)(c), and
also subsection (2).
39
Manapouri-Te Anau Development Act 1963, s 4A
40
Peat Manapouri Saved!, vii
36
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the conservation movement, with central government involvement in resource management
increasing.

d) Clutha Development (Clyde Dam) Empowering Act 1981

The Clutha Development (Clyde Darn) Empowering Act 1981 is the most extreme
example of central government intervention into the ordinary run of resource management. Right
from the initial investigations into the project, the methods used by the government in decisionmaking came under criticism, but none more so than the 1981 Empowering Act. This was a stark
illustration of how far central government was prepared to go to secure a development project,
which it perceived to be in the national interest.

i. Project options for central government
A lot of the early contention surrounded the various proposals put forward for
development. Investigations had begun in 1962 (although only publicly announced in 1965), and
eventually the Clutha V alley Development Commission was established in October 1973 to
41
Eight possibilities were looked at, and in 1974 the
recommend a suitable development scherne.

Commission reported in favour of Scheme H, which involved two darns in the Cromwell Gorge DG7 (just below Crornwell) and another low darn at Clyde; darns at Luggate and Queensberry
and two on the Kawarau River. The highest priority would be accorded to the high darn DG7,
which would flood the existing Crornwell business district and Lowburn, but not most of the
orchards in the Crornwell Gorge.

42

Cabinet decided to proceed with Scheme H in September

1975, but a change of government later that year saw the options revisited. Despite another

41

This followed from on from the formation of an Inter-departmental Committee by the New Zealand Electricity
Department in 1967. This Committee, headed by the Dunedin Commissioner of Works was appointed to "consider
the resources of the Clutha Valley" and the effect of likely hydro-electric development on farming and other land
usage. It has been argued that the composition of the Committee and the terms of reference led to a report that
prioritized hydro development with all other land usages secondary. By the time the report was released in April
1972, proposing various options for harnessing the Clutha River's hydro potential, including dam proposals for both
the Upper and Lower Clutha, many perceived hydro development in the region as a fait accompli, and local media
and interest groups were particularly damning of government decision-making and procedures. The passing of the
Lake W anaka Preservation Act 1973 removed Lake Wanaka from dam proposals. See Paul Powell Who Killed the
Clutha? (John Mclndoe Ltd, 1978).
42
Martin People, Politics and Power Stations, 278.
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recommendation in favour of Scheme H, Cabinet approved Scheme F on 20 December 1976.

43

Scheme F was similar to Scheme H, but eliminated the Cromwell dam and included a high dam
of 195m at Clyde (DG3), which would flood not only the lower parts of Cromwell and the flats at
Lowburn, but also the 86 hectares of orchards in the Cromwell Gorge. This scheme was
estimated to be $30 million cheaper, quicker to built and would yield a greater capacity- decisive
factors in the decision, which was met with fierce opposition.

44

ii. The water rights applications
The government pushed ahead with the development despite the negative public opinion,
and on 10 June 1977 applied to the National Water and Soil Conservation Authority for nine
45
separate water rights under s 23(1) of the Water and Soil Conservation Act 1967. Notably, this

method of applying for water rights was pursued by government, rather than obtaining an Order
of Council under s 23(7) of the same Act, declaring the water to be of national importance.

46

Had

this Order been obtained, the applications would only have been sent to the National Water and
Soil Conservation Authority for "consideration and recommendation" before being referred to the
Governor-General in Council for decision, and would have avoided appeal procedures. However,
the government claimed to have chosen the more standards 23(1) procedure as it preferred to
deal with the matter via the Planning Tribunal "so there may be (and be seen to be) a proper
measure of public involvement."

47

Therefore, in accordance with the Act, the application was

43

Powell Who Killed the Clutha? 182. In June 1976 the Clutha Valley Advisory Committee was set up by the newly
elected National Government to advise on the merits of 3 proposed schemes- Scheme F, Scheme Hand Scheme
NV1 (a low dam scheme not favoured by the Electricity Department). It supported Scheme H by a majority
decision, although it did note that the estimated $30 million between Schemes F and H was "a very significant
matter." However it ultimately ruled against Scheme F because of the crushing effect on primary production.
44
Wilson From Manapouri to Aramoana, 207.
45
By June 1977 preliminary works had already proceeded and approval for the expansion of Cromwell by 1000
houses had already been granted. Preliminary works included upgrading of the state highway through the Lindis
Pass, construction of access roading and a highway bypass of Clyde, purchase of plant, and the establishment of
works in Cromwell, and were proceeded with on the basis that they were necessary regardless of which scheme was
carried out. However, the water rights applications are focused on for the purposes of this thesis, as this was the area
in which central government intervened into the ordinary run of resource management.
46
Water and Soil Conservation Act 1967, s 23(7) allows areas of water to be declared by the Governor-General by
Order in Council to be of "national importance" to service existing or future public works. There is no right of
appeal against such an Order, and the power to make them does not appear dependent upon any criteria, see Palmer
Planning and Development Law (Vol. 2), 881
47
As expressed in a letter from Crown Counsel, dated 5 September 1980, reproduced in Annan v National Water and
Soil Conservation Authority and Minister of Energy (No 2) (1982) 8 NZPTA 369, at 375.

48

forwarded by the National Authority to the Otago Catchment Board in its capacity as Regional
Water Board for report and recommendation.

48

The Otago Catchment Board reported in October 1977, and recommended that the
National Water and Soil Conservation Authority deny the application relating the high dam at
49
Clyde, and instead grant a water right for a low dam at Clyde to 160m. This recommendation

was endorsed by the Water Resources Council, but on 6 December 1977 the National Water and
Soil Conservation Authority set aside these recommendations and granted the nine original water
rights. 5° An appeal against the decision was lodged with the Planning Tribunal by objectors,
including the local orchardists and landowners and the Environmental Defence Society, in
February 1978. Public opposition also mounted, as it became apparent the government's
determination to proceed with the high dam option was part of its goal to generate cheap power
2
1
for a new aluminium smelter. 5 In 1980 the appeal in the Planning Tribunal was heard, 5 in

which the Crown simply argued that power was required for the national grid, whereas the
appellants made much of the controversial smelter proposed for Aramoana.

53

By majority, the

Tribunal dismissed the appeal, ruling that though it believed the Clyde dam depended on the
proposed aluminium smelter, it could not consider the end use of the electricity for the generation
of which the water right was sought.

54

This decision was appealed on a point of law to the High Court by way of case stated, as
provided for under s 162 of the Town and Country Planning Act 1977. The Court in Gilmore v
National Water and Soil Conservation Authority and the Minister of Energy (1982) 8 NZTPA

48

Water and Soil Conservation Act 1967, s 23(2).
The Board supported all remaining water rights, but supported a low dam to "retain as much as practicable the
horticultural soils of the Cromwell Gorge." Powell Who Killed the Clutha? 206
50
It has been argued that this was not an impartial decision, and that the Authority was acting in accordance with
government policy due to its composition, particularly with the Minister of Works and Developemnt as Chairperson.
In addition, the report closely followed the draft prepared by the Water and Soil Division of the Ministry of Works
and Development, with only minor changes made. Part of the Authority's justification for rejecting the low dam
option was that it did not have the jurisdiction to do so - its task was solely to decide whether or not the water rights
applied for (not ones that were not) were in keeping with the Water and Soil Conservation Act. See Roche Land and
Water, 138-9.
51
Wheen "New Zealand Environmental Law," 264
52
The hearing was not held until 1980 as it was stalled by injunction and judicial review proceedings in the Dunedin
Supreme Court, sought simultaneously by the objectors. See Environmental Defence Society v National Water and
Soil Conservation Authority (1979) 7 NZTPA 385 in which Somers J rejected the plaintiff's attempts to stop
construction, ruling that their right to appeal the Planning Tribunal had not been affected; and ruled no jurisdictional
error had been proven, therefore there was no justification for Court involvement - the Planning Tribunal was the
appropriate course of action.
53
Martin People, Politics and Power Stations, 281
54
Annan v National Water and Soil Conservation Authority (1980) 7 NZTPA 417

49

49

298, was asked to consider whether or not the Tribunal was correct in law in refusing to consider
the end use of the power the Crown sought to generate. Casey J ruled that the Planning Tribunal
had made an error of law in refusing to consider the end use of the power, and ordered the
Tribunal to reconsider the decision. It did so in August 1982, in Annan v National Water and
Soil Conservation Authority and Minister of Energy (No 2) (1982) 8 NZPTA 369. The Tribunal
reconsidered the original appeal decision and held that as there was insufficient evidence to
conclude that a second smelter was likely to be built, the building of the DG3 (high) dam, with its
consequential flooding of valuable land, was not justified, and therefore the water rights should
not be granted.

iii. Special purpose legislation to subvert and overturn the convention run of resource
management

Special legislation retrospectively granting the Minister of Energy the necessary water
rights for the high dam was introduced to Parliament immediately following theAnnan (No 2)
decision on 24 August 1982. However, the government had started this process months before,
in anticipation of an adverse Planning Tribunal decision. On 27 May 1982, only a few weeks
after the Gilmour ruling, the Government announced it was seeking special legislation to
5
overcome the problem. 5 This clearly manifested what many had long since argued- the

government was determined to build the Clyde Dam, whatever the outcome of the legal process.
By 1982, it was also increasingly apparent that a simple reversion right to Scheme H was no·

longer viable, and if the water rights were lost, the whole development of the Upper Clutha
would have to be reassessed.

56

In addition, the Minister of Works and Development Bill Young

had refused to give assurances that government would abide by the Planning Tribunal's decision,
arguing that "wider issues of policy" were involved, which "could not properly be said to be
within the jurisdiction of the Planning Tribunal."

57

Thus, having secured the necessary support of two Social Credit Members of Parliament
58
on 14 July , the Clutha Development (Clyde Dam) Empowering Act was introduced to

55

Geoffrey Palmer Unbridled Power: An interpretation of New Zealand's Government and Constitution (2nded,
Oxford University Press, 1987) 199.
56
Martin People, Politics and Power Stations, 282.
57
Roche Land and Water, 141
58
This agreement was necessary because of the declared intention of one National Member of Parliament to abstain
from supporting legislation to achieve this end. The agreement in essence secured the support of the Social Credit

50

Parliament on 24 August, and passed on 30 September 1982. The Act conferred to the Minister
of Energy the necessary water rights for the operation of the Clyde Dam.

59

In conferring these

rights, the government had effectively reversed the decision in Arinan (No 2), and in doing so,
gave the Act "a constitutional notoriety unmatched in New Zealand's legal history."

60

In

applying for a water right under s 23(1) of the Water and Soil Conservation Act 1967, the
government had willingly submitted itself to the judicial process with the goal of achieving
independent endorsement of the scheme. But it had also exposed itself to the disadvantages of
delay and adverse decision, and the Act not only overruled this due process, but had also
retrospectively and adversely affected the rights of the litigants by "denying them the fruit of
their successfullitigation."

61

The government justified the Act by arguing that the high dam was a matter of high
policy and of such national importance that the legislation had to be passed to enable construction
to proceed urgently. Yet, with other procedural avenues open to the government, including
obtaining an Order in Council under s 23(7) of the Water and Soil Conservation Act 1967, which
would have left the final decision with the Minister, rather than the Tribunal, the government had
not only intervened, but had also overturned the ordinary run of resource management. There
was no national emergency to justify such an intervention, and it has been argued that the
national or public interest (as perceived by the government) should have on the whole suffered in
order to preserve the immunity of courts and tribunals from legislative or executive
interference. 62 Instead, the Act was passed in breach of constitutional convention,

63

and clearly

members for special legislation in granting a water right for the Clyde Dam, in consideration of certain conditions
relating to the levels of Lake W anaka, irrigations schemes, electricity prices and industry in Patea. The agreement is
reproduced in full in Annan v National Water and Soil Conservation Authority and Minister of Energy (No 2) (1982)
8 NZPTA 369, at 377-8.
59
Clutha Development (Clyde Dam) Empowering Act 1982, s 3. The conditions for the operation of the rights were
contained in nine parts in the Schedule to the Act.
60
Wheen "New Zealand Environmental Law," 268
61
Palmer Unbridled Power, 200-201. The Planning Tribunal in Annan v National Water and Soil Conservation
Authority and Minister of Energy (No 2) (1982) 8 NZPTA 369, at 376, also indicated its distaste for the
government's intentions regarding special legislation with the unusual awarding of costs- the appellants were to be
reimbursed in full for all their expenses directly attributable to the appeals; the Tribunal noting that there was an
important distinction between "legislation which changes the law for the future and legislation which may in effect
deprive a litigant of the fruits of that litigation."
62
FM Brookfield "High Courts, High Dam, High Policy: the Clutha River and the Constitution" (1983) 9 Recent
Law 62, at 67.
63
Ibid, 64-66. Specifically the constitutional conventions inhibiting the passing of legislation to overcome the
Crown's defeat in the courts, and preserving the proper separation of powers were breached. Brookfield also argues
that the authorization and expenditure of public money on the project in anticipation of empowering legislation was
illegal.
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demonstrated that the procedures and resource management processes set in place were no
obstacle to achieving the government's intended outcome.

3. The National Development Act 1979

The National Development Act 1979 was considerably different from the enabling
legislation examples above, as it was not enacted to specifically intervene into the conventional
run of resource management by empowering only one particular project or authority. It instead
created a statutory framework to intervene into the conventional run of resource management, in
order to obtain the necessary consents for proposed works of national importance. In this sense,
it can be considered "extraordinary" action by central government, as the framework and
procedures created purposefully subverted the existing planning and consent processes in place,
allowing projects swift passage through "fast-track" approval procedures.

i. The "fast-track" procedure created

The National Development Act 1979 was an integral part of the "Think Big" policy of the
National Government in the late 1970s and early 1980s, which promoted the development and
64
building oflarge-scale industries in New Zealand. Delays in obtaining all of the necessary

planning consents were seen as potentially impeding development proposals and ultimately
impinging on the government's desire to obtain greater self-sufficiency in energy production and
utilization. 65 It believed that public and private works of national importance should not be
hamstrung by such delays, and the 1979legislation was designed to provide an alternate "fasttrack" process by which "special environmental procedures" would streamline major projects
through a single hearing, for authorization by the Governor-General in Council.

66

64

This policy was prompted by a perceived need for a national response to the oil crisis of the mid-1970s, with
government launching an extensive programme of government-owned or guaranteed development projects intended
to boost both the production and markets for natural energy resources.
65
Palmer Planning and Development Law (Vol. 2), 895.
66
The purpose of the National Development Act 1979 was provided in the long title as "an Act to provide for the
prompt consideration of proposed works of national importance by the direct referral of the proposals to the Planning
Tribunal for an inquiry and report and by providing such works to receive the necessary consents."

52

To initiate the process, an application by any person was made to the Minister of National
67
This
Development requesting that the Act be invoked in respect of a public or private work.

application needed to satisfy the criteria provided ins 3(3) in order for the Governor-General to
invoke the Act by Order in Council. This meant the Governor-General in Council needed to
68
consider that it was a "major work. .. likely to be in the national interest," that it was essential

for either the orderly production, development or utilisation of New Zealand's resources; the
development of New Zealand's self-sufficiency in energy; the major expansion of exports or of
69
import substitution; or the development of significant opportunities for employment. In

addition, it was essential that the decision be made promptly.

70

Before the Act could be applied,

the Minister of National Development and the relevant united or regional council had to be
consulted,

71

after which an Order in Council could be issued, applying the Act. In effect, consent

procedures ordinarily followed under other legislation (as listed in the Schedule to the Act) were
then replaced by the procedure provided by the 1979 Act.
An environmental impact report was required "as soon as practicable" after an application
was made under s 3,

72

and the Commissioner for the Environment was required to complete an

audit report within three months of public notice.

73

This was significant as it was the first

statutory recognition of the Commissioner for the Environment and environmental impact
reporting procedures in New Zealand.

74

Once the Act was deemed to apply, the application to undertake the work was referred to
the Planning Tribunal for inquiry, report and recommendation, forwarded to the relevant public
67

National Development Act 1979, s 3(1). The form of the application is set out in s 3(2).
In making the order to invoke the Act, the opinion that the work is a "major work ... likely to be in the national
interest" does not prejudge whether the work in fact will be in the national interest. This initial opinion was not
evidence of the grounds stated, nor a predetermination, but instead an administrative decision which was to be made
in good faith. See Palmer Planning and Development Law (Vol. 2), 895
69
National Development Act 1979, s 3(3)(a).
70
National Development Act 1979, s 3(3)(b).
71
National Development Act 1979, s 3(4). The relevant council was the one responsible for the district where the
work was proposed to be situated. The Minister could also consult with any other authority he considered
appropriate.
72
National Development Act 1979, s 5.
73
National Development Act 1979, s 5(2) set out public notice requirements. Section 5(3) specified an audit was to
be completed and s 5( 4) required a copy forwarded to the applicant. At this stage only certification of completion
was required to be forwarded to the Planning Tribunal - the purpose of the reporting procedures was to assist the
applicant in the "proper and comprehensive preparation of evidence" presented to the Planning Tribunal. See Palmer
Planning and Development Law (Vol. 2), 902.
74
The inclusion of this provision arguably made the Act in its passage through Parliament difficult for the Labour
Opposition, as they found this part of the Act "justifiable." It also was seen as a double edged sword for the
Commission of the Environment - whilst gaining statutory recognition, staff at the Commission could see that the
implications of the Act were extremely wide. See Wilson From Manapouri to Aramoana, 7 5-79.
68
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authorities, and publicly notified.

75

The Planning Tribunal then had jurisdiction to conduct an

inquiry into the matters relevant to the consents set out in the application,

76

in which it was to

recognize, provide for and take into account "those matters that would have been taken into
account, recognized and provided for if the applicant had applied in the normal way for the
consents set out in the application."

77

On completion of the inquiry, the Planning Tribunal was

required to prepare a report making recommendations as to whether or not it thought the consents
should be granted and works proceed, and if any conditions should apply. This report was then to
be submitted to the Minister, forwarded to relevant parties and made publicly available.

78

After

"taking into account" the report and recommendations of the Tribunal and "further considering"
the criteria as set out in s 3(3), the Governor-General in Council could declare the works
concerned to be of "national importance," grant consents set out in the application as he thinks fit
79
and impose any conditions or restrictions as necessary. The Order in Council had to be laid

before Parliament, and if it differed from the recommendations of the Tribunal the Minister had
to lay before Parliament a written statement of the reasons for the difference.

80

One of the more controversial aspects of the Act (particularly in Bill form when passing
through Parliament) related to the provisions for appeal. Proceedings in the Planning Tribunal
could only be challenged in the Court of Appeal by way of judicial review,

81

for which the Act

provided a code of procedure, and in order to ensure expediency, strict timelines were imposed.

82

In considering whether a right to a hearing should be implied in the Act because the "fast track"
procedure deprives property owners of rights, Cooke J in the Court of Appeal noted that "a
streamlining of procedures is the very purpose of the National Development Act. It is only to be

75

National Development Act 1979, s 4. The relevant public authorities were provided for ins 4(3)(a)-(e) and
included local bodies within the relevant district, the National Water and Soil Conservation, and all statutory bodies
that would have ordinarily granted consents.
76
National Development Act 1979, s 7(1)
77
National Development Act 1979, s 9(1). Under s 9(2) the Tribunal was not to be concerned with inquiring into the
criteria set out ins 3(3). Sections 5-8 set out the conduct, procedural requirements and persons entitled to be heard at
the inquiry.
78
National Development Act 1979, s 10
79
National Development Act 1979, s 11
80
National Development Act 1979, s 12. The consents were granted, however, from the date when the Order in
Council came into force.
81
In the Bill as first introduced to Parliament, the right of appeal by way of judicial review through the Court of
Appeal was also restricted, and only after review by the Lands and Agriculture Select Committee, in which strong
opposition against the Bill was received, were these restrictions removed. See Wilson From Manapouri to
Aramoana, 78
82
National Development Act 1979, s 17.

54

expected that some rights will be done away with in the process."

83

Despite the limited right,

84
judicial review proceedings were pursued regularly and vigorously in the Court of Appeal.

ii. Opposition to the Act
From the outset the Act had sparked widespread criticism. Most of this was in regard to
the power that the Act effectively placed in the Executive. Even within government, proponents
of the Act were met with fierce opposition. National Member of Parliament Mike Minogue was
one of the Act's most vocal critics, arguing that it possessed "enormous potential for the
unaccountable exercise of political power."

85

The fact that the Act also conferred the power to

grant the consents required for large-scale private developments was also seen as a significant
extension of power. 86
In circumventing the usual procedures, the final decision-making power was vested in the
Governor-General in Council, and not at the local or regional authority, Planning Tribunal or
superior court as the case would be following ordinary procedures. In addition, the process was
more political, as the decision to invoke the Act as well as finally determine consents relied upon
the criteria ins 3(3), which were political in nature. This point was emphasized in CREEDNZ v
Governor-General [ 1981] 1 NZLR 172. In considering the issue of relevant considerations for
87
determining the statutory goals of s 3(3), Cooke J noted that

It is trite law that the function of the Court is not to decide where the national interest is

likely to lie or whether any of the other tests in s 3(3) are satisfied. That is the
Government's responsibility. What the Court has to do is ascertain whether the
Government has carried out its responsibility according to law. If more than one view is
reasonably open as to the national interest and the other tests, that is an end of the
matter: the Government's decision stands.

Similarly, Richardson J noted that it was not for the Court to determine where the national
88

interest lies, and the precise content of the national interest

83

CREEDNZv Governor-General [1981] 1 NZLR 172, at 177
For example see CREEDNZ v Governor-General [1981] 1 NZLR 172 (C.A.); Environmental Defence Society v
South Pacific Aluminium Ltd (No 3) [1981] NZLR 216 (C.A.); Re An Application by NZ Synthetic Fuels Corporation
Ltd under the National Development Act 1979 (1981) 8 NZTPA 138, Application byPetralgas Chemicals N.Z. Led
(1981) 7 NZTPA 106.
85
Williams Environmental Law, 258
86
John Hannan "The National Development Act" (1980) 9 New Zealand Universities Law Review, 200.
87
CREEDNZv Governor-General [1981] 1 NZLR 172, at 181.
88
Ibid, at 200.
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is not susceptible of judicial definition nor is the determination of the considerations
bearing on the attainment of the objectives set out in s 3(3)(a). In some cases both
relevance and weight must be a matter of political judgment by Cabinet and the
Executive Council.

The Act also represented to some groups the erosion of public rights of participation in
planning decisions. This was seen in the broader context as reinforcing the grim reality in which
"significant democratic participation in the decision-making process of central government is
conceded only where the decisions are not major decisions about the structure of the economy or
the raising, application, concentration, distribution and ownership of capital and wealth."

89

This

idea that development and economic interests were paramount was particularly espoused by
environmental groups and the Coalition for Open Government. Additionally, the Coalition
argued that delays to development projects were not necessarily bad, in that a thorough analysis
of proposals often meant mistakes could be averted.

90

The National Development Act 1979 was symbolic of "big government" which reached
its peak in the early 1980s. Its enactment was seen as excessively concentrating power in the
Executive, depriving local bodies approval authority and minimizing public participation. The
Act was eventually repealed (as promised) by the Labour Government in 1986. In doing so it
also revoked all of the National Development Orders made under the Act.

91

This was part of a

major reform of all resource management that occurred in the 1980s under the Labour
Government, which will be looked at more closely in the next chapter.
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Hannan "The National Development Act" 200.
Wilson From Manapouri to Aramoana, 78. In particular the Coalition cited the example of the Auckland Thermal
No 1 power station at Waiau Pa which was opposed through the planning processes and shown to be a wasteful use
of Maui gas, and argued that had "fast-track" procedures been applied the project may have gone ahead at
considerable economic and environmental cost.
91
National Development Act Repeal Act 1986, s 2(1)(a) repealed the 1979 Act. The Orders revoked (six) were
listed in the Schedule.
90
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Chapter 4 - The Resource Management Law Reform

1. Introduction

The resource management and statutory planning framework in New Zealand had by the
1980s developed in an ad hoc and piecemeal way, generally responding to individual areas as
environmental concerns arose. What developed was an inadequate legislative framework which
was "characterised by problems of fragmentation, overlap, complexity, procedural inconsistency
1
and a degree of ambivalence and bias in the values underlying it." Dissatisfaction with the law

was widespread, and expressed not only by environmental organisations, but also developers,
Maori and other interest groups. Central government interventions into the conventional run of
resource management, served to emphasize this sentiment. However, this dissatisfaction,
together with substantial political restructuring, international influences and local government
reform, enabled an integrated and all-encompassing review of the resource management laws in
New Zealand, which culminated with the enactment of the Resource Management Act in 1991.

2. Factors driving the reform process

a) Domestic political administrative reforms
The Resource Management Law Reform process was part of a much wider reform process
which began with the election of the fourth Labour Government in 1984. In opposition, Labour
had vigorously argued against the National Development Act 1979, and had then pledged not
only to reform that Act, but also the planning laws in general, if elected? This pledge was
included in the 1984 election manifesto- a manifesto which for the first time in New Zealand's
political history included an environmental agenda as a major component of an election strategy.

3

1

Memon Keeping New Zealand Green, 87
G W R Palmer Environment- The International Challenge (Victoria University Press, 1995) 152.
3
Memon Keeping New Zealand Green, 57. Memon argues that this was the beginning ofthe 'greening' of New
Zealand politics. The Manifesto reiterated, as a basic principle, the need for bio physical and social considerations to

2
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This agenda was underpinned by two key objectives- "to enable adequate consideration of
environmental values in the public policy process at all levels of government ... and to devolve
4
decision-making to a stronger tier of regional government." The reform of local government

was also pledged.
However, substantial environmental reform in terms of resource management legislation
was not initiated until Labour's second term in 1987, as its first term was dominated by a radical
transformation of the machinery of government. These changes were immensely significant, and
led to a much more comprehensive and substantial review of the planning legislation than had
originally been anticipated. Policy generation from 1984 was dominated by reform-minded
policy analysts within Treasury and a core group of 'free market' Ministers, who subscribed to
5
the New Right view that the State was part of the problem, rather than the solution. Influenced

by the theoretical literature of new institutional economics (especially public choice theory and
agency theory), this group essentially believed that state activity and regulation needed to be
"rolled back" in order to combat economic stagnation and a growing international indebtedness.

6

The government had simply become too big. Labour was therefore well disposed to the radical
ideas for structural reform advanced, as it sought to build a more cost-effective system of
government administration. 7 In addition, Labour's programme of economic liberalization, which
included the corporatisation of the commercial operations of government, the removal of

be taken into account at the earliest possible opportunity in all decision making processes, thus integrating the role of
developer with the ideals of conservation. To achieve this objective, the manifesto spelt out specific policies such as
reviewing the environmental planning legislation, and proposed institutional reforms, namely the creation of a
Ministry for the Environment and a Parliamentary Commissioner for the Environment.
4
Ibid, 88.
5
Ton Burhs and Robert Bartlett Environmental Policy in New Zealand- The Politics of Clean and Green (Oxford
University Press, 1993), 91. Of particular importance were the Ministers responsible for the Finance portfolioRoger Douglas, David Caygill and Richard Prebble.
6
J onathan Boston "The Theoretical Underpinnings of Public Sector Restructuring in New Zealand" in Jonathan
Boston et al (eds) Reshaping the State: New Zealand's Bureaucratic Revolution (Oxford University Press, 1991), lOll. Based on the central tenet that all human behaviour is dominated by self interest, public choice theorists believe
that the pursuit of self interest in the political sphere has damaging consequences -powerful groups would capture a
disproportionate share of national income, individual liberty would be undermined, economic growth diminished and
the state would grow beyond what was necessary to perform its essential functions of guaranteeing national security,
maintaining law and order and satisfying voter preference. Public choice theory therefore aims to minimize the role
of the state, limit the discretionary power of politicians, reduce public monopolies to a minimum, curb functions of
government agencies and maximize individual liberty (from state coercion). Agency theorists view politics as a
chain of contracts between principals and agents (e.g. citizen and politician, bureaucratic subordinate and superior),
in which the agent, through asymmetrical access to information and conflicting interests, has the potential to exploit
the contract to their advantage. Agency theory therefore focuses on the most satisfying way of negotiating, writing
and monitoring contracts to minimize the likelihood of violations resulting from opportunism on behalf of the agent.
7
Ibid, 11
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subsidies and import controls and the deregulation of financial markets, also necessitated
8
structural and operational changes of government agencies.

The scale of change was immense and unprecedented, and affected all sectors of
government. Fifteen existing departments were abolished, corporatized or privatized in the
period 1984-1990, and twenty new departments and ministries were created as well as a large
9
number of non-departmental agencies. In doing so, existing dual mandate agencies were

disestablished, with commercial and non-commercial functions separated, and policy advice roles
separated from operational responsibilities. The most obvious manifestation of this was the
creation of nine State owned enterprises under the State Owned Enterprises Act 1986, which
were established for the purposes of running state trading activities on a commercial footing, with
minimal political interference.

10

Environmental administration was one of the first areas reorganized by the Labour
Government, and the initiatives implemented largely foreshadowed the organizational changes
that were made in other areas of the bureaucracy. Pressure to reform this sector, and in particular
the issue environmentalists had with central government agencies acting as managers of natural
resources, led to the postponement of the planning legislation review in favour of administrative
reform. 11 As part of this process the Ministry for the Environment was created, primarily as a
policy ministry, and was responsible for the downsized Town and Country Planning and Water

Jonathan Boston "Reorganizing the Machinery of Government: Objectives and Outcomes" in Jonathan Boston et al
(eds) Reshaping the State: New Zealand's Bureaucratic Revolution (Oxford University Press, 1991) 238
9
See ibid, 241-253 for a list of the departments and agencies affected and descriptions of sector changes. In
addition, Labour sought to reform the running of the core public service, incorporating new public management
theory, and modeling the public service on management principles derived from the private sector, with the view this
would make it more efficient, accountable and flexible. See Burhs and Bartlett Environmental Policy, 100
10
Burhs and Bartlett Environmental Policy, 92. The nine new state owned enterprises were the Airways
Corporation, Coal Corporation, Electricity Corporation, Forestry Corporation, Land Corporation, Telecom
Corporation, New Zealand Post, Postbank and the Government Property Services. The Act also covered existing
enterprises: Air New Zealand, the Petroleum Corporation (Petrocorp), Railways Corporation, Shipping Corporation
and the Tourist Hotel Corporation.
11
Memon Keeping New Zealand Green, 88. Memon argues that the "primary impetus for establishing a political
platform to eventually secure successful government action" was from the environmental groups. By the 1980s,
environmental groups had emerged as "articulated and well-informed advocates" with an "increased measure of
legitimacy in the eyes of the general public." The five main groups were the Royal Forest and Bird Protection
Society, the Federation of Mountain Clubs of New Zealand, the Native Forest Action Council, the Environmental
Defence Society, and the Environment and Conservation Organisations of New Zealand, and with forming a
coalition in 1982, had effectively gained political clout comparable to that of advocacy groups representing farmers
or manufacturers. Thus they were effective in promoting the acceptance by government of a national environmental
strategy.
8
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and Soil divisions transferred from the Ministry of Works ofDevelopment.

12

The Department of

Conservation was created to administer conservation legislation and manage the conservation
estate. 13 Several government agencies, including the Commission for the Environment,
Department of Lands and Survey, New Zealand Forest Service and the Ministry of Works and
Development were abolished. Commercial functions were transferred to newly created state
14
owned enterprises, and remaining residual functions transferred to other agencies. To sit over

the new framework, Labour created the Parliamentary Commissioner for the Environment, to act
as an environmental system guardian and conduct inquiries on matters of particular
environmental sensitivity.

15

The overhaul of the environmental administrative sector had a dual effect for the intended
review of the planning legislation. First, the debate on state sector restructuring and questions
surrounding the legislative status for environmental impact assessment procedures, devolution of
decision making on environmental planning to regional government and the role of local
government in land-use planning, reinforced the need for a much more comprehensive review of
the environmental planning legislation than had originally been envisaged.

16

Second, the

considerable bureaucratic upheaval that occurred during the Labour Government's first term

12

The Ministry for the Environment was created by the Environment Act 1986. The Ministry acts within the context
of the Act, the objective of which is to ensure that that in the management of natural and physical resources, full and
balanced account is taken of: the intrinsic values of ecosystems; all values which are placed by individuals and ·
groups on the quality of the environment; the principles of the Treaty of W aitangi; the sustainability of natural and
physical resources; and the needs of future generations. Specifically, the principle functions of the Ministry were set
out in s 31 and related to advising the Minister on policy matters relating to the environment and the use of natural
and physical resources. As originally enacted, the Ministry had no significant operational responsibilities.
13
The Department of Conservation was set up under the Conservation Act 1987, the primary objective of which was
to promote the conservation of New Zealand's natural and historical resources. The primary functions for the
Department were to manage all natural and historical resources allocated to it for conservation purposes; and to
advocate and promote the conservation of natural and historical resources and to allow and foster use of those
resources for recreation and tourism, consistent with conservation priorities.
14
For details of the reallocation of environmental functions and commercial activities See, Boston, "Reorganizing
the Machinery of Government", 236-253.
15
Memon Keeping New Zealand Green Ibid, 52. The Parliamentary Commissioner for the Environment was set up
under the Environment Act 1986 and was given wide environmental auditing and ombudsman functions. Memon
notes that while many of the functions of the Commissioner appeared to overlap with the Ministry for the
Environment, there was a fundamental constitutional difference in their accountability- the Ministry was part of the
executive branch of government therefore directly accountable to Cabinet, whereas as an officer of Parliament, the
Commissioner was essentially autonomous, with independence from any vested interests of the executive
government.
16
Ibid, 89-90. A Task Group was set up in 1984 to provide advice on the implementation of the government's
environmental strategy, and had merely proposed a review of existing planning laws
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freed up government funds, which allowed enough money to be procured to carry out a properly
funded law reform project.

17

b) External factors
Influences emanating from abroad also had significant impact on the law reform process.
One important catalyst for change which had considerable influence on environmental policy in
the 1984 Labour Manifesto, was the review of New Zealand's environmental policies undertaken
by the Organisation for Economic Cooperation and Development (OECD) in 1980. Initiated at
the request of the New Zealand government, this review evaluated New Zealand's environmental
policies and practices, and highlighted two areas of primary concern - the need to strengthen the
primary source of advice on overall environmental policy within government, and similarly, the
need to strengthen the development and coordination of environment policy within central
government and between different levels of government.

18

Environmental policy evolving in New Zealand also reflected an "emerging global
consensus regarding the shortcomings in the world's management of the global environment."

19

In particular, as the New Zealand government was embarking upon resource management law
reform, the World Commission on Environment and Development published its immensely
influential report Our Common Future in 1987. Often referred to as the Brundtland Report, it
attempted to build upon the 1972 United Nations Conference on the Human Environment and

17
Palmer Environment- The International Challenge, 153. The abolition of the Ministry of Works and
Development was especially important in this regard, but it was also instrumental in removing political opposition to
the law reform.
18
OECD Environmental Policies in New Zealand (1980) 27. Three possible models of institutional reform were
identified, but the review panel favoured the option closest to the status quo, which in effect accorded statutory
recognition to the existing Commission for the Environment. See Memon Keeping New Zealand Green 55-56. The
options highlighted in the report included the creation of a small Ministry charged mainly with policy advice and
coordination roles (favoured option); the establishment of a small "department" with additional responsibilities for
environmental protection activities; or the establishment of a much larger department embracing major sectors
relating to the environment. The review panel suggested that if this third option was considered it be "approached
with great care." Memon argued that the recommendations of the review panel were disappointing in that they
reflected "a reluctance on the part of the visiting experts not to offend the host government," particularly the National
Government's "Think Big" policy. In addition, the assumption was made that the state would continue to have a role
as a large-scale resource developer, which may have also been a constraint for the reviewers. The recommendations
were not implemented by the National Government, but were influential in Labour's 1984 election manifesto, and
election pledges of creating a relatively large Ministry for the Environment was similar to the third model outlined in
the OECD report.
19
Bret Birdsong Adjudicating Sustainability: New Zealand's Environment Court and the Resource Management Act
(Ian Oxford New Zealand Fellowship in Public Policy, 1998) 5.
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formulate a "global agenda for change," focusing on achieving long-term sustainable
development. 20 The Report established a benchmark definition of sustainable development as
"development which meets the needs of current generations without compromising the ability of
future generations to meet their own needs.',n This concept became the core consideration for
resource management reform in New Zealand, although the Report did not provide much
guidance about how to translate the concept of sustainability into domestic legal systems.

22

It did

however make some comment on the roles and levels of participation, which was an important
element of the debate in New Zealand. Specifically, in discussing the concept of sustainability,
the panel noted that:

23

The law alone cannot enforce the common interest. It principally needs community
knowledge and support, which entails greater public participation in the decisions that
affect the environment. This is best secured by decentralizing the management of
resources upon which local communities defend, and giving these communities an
effective say over the use of these resources. It will also require promoting citizens'
initiatives, empowering people's organizations, and strengthening local democracy.

Decentralization, or the delegation of decision making away from the head offices of
government departments to authorities at a local or regional level was a key tenet of the
24
managerialist reforms of the state sector undertaken by the Labour Government after 1984.

20

World Commission on Environment and Development Our Common Future (Oxford University Press 1987),
Chairman's Foreword. The Commission was established in 1983 by the United Nations General Assembly, as an
independent body linked to, but outside the control of governments and the United Nations system. Its mandate gave
it three objectives - to re-examine the critical environment and development issues and to formulate realistic
proposals for dealing with them; to propose new forms of international cooperation on these issues that will influence
policies and events in the direction of needed changes; and to raise the levels of understanding and commitment to
action of individuals, voluntary organizations, businesses, institutes, and governments. The report of its findings Our
Common Future was published in 1987 and often referred to as the Brundtland Report after the Commission's Chair,
Gro Harlem Brundtland.
21
Ibid, 43. The report highlighted issues of equity as underscoring the notion of sustainable development- equity
between current and future generations as well as equity between developed and developing nations. In formulating
the notion of sustainable development, it was also recognised that inter-generational and distributive equity is subject
to technological, social and environmental limitations. Therefore sustainable development requires an integration of
social, economic and environmental decision making, and is essentially "a process of change in which the
exploitation of resources, the direction of investments, the orientation of technological development, and institutional
change are all in harmony and enhance both current and future potential to meet human needs and aspirations." See
Our Common Future at 46.
22
Palmer Environment- The International Challenge, 148-9
23
World Commission on Environment and Development Our Common Future, Chapter 2, para 77
24
Martin "Devolution and Decentralization," 268. Martin defined decentralization as the delegation of power and
authority to lower levels of government, with ultimate responsibility remaining at the national level, and devolution
as the transfer of power, authority and responsibility from a national to a sub-national level. Under the fourth Labour
government these theories were applied particularly in the health, social welfare, and education sectors; in Maori
policy areas; and also prompted comprehensive regional and local government reform.
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This philosophy, particularly as elucidated in Our Common Future, became an important factor
in the resource management law reform.

3. Local Government Reform

The reform of local government by the fourth Labour Government in its second term was
crucial to the resource management law reform process. Mandated to "review all aspects of local
government function, structures, organization and funding," the local government reform process
was closely coordinated with the resource management law reform project, and created the
framework to which resource management functions could be then be assigned.

25

Although

closely linked to the review of resource management law review, the local government reform
process moved to the stage of legislative enactment much quicker, following "an ambitious
timetable [that] required the Local Government Commission to issue approved final
reorganization schemes by 31 March 1989, legislation to be passed in 1989, and the new
structures to be in place so that local authority elections could proceed in October 1989."
After a "remarkably brief period of gestation," a discussion document

27

26

was released, but

before the date for submissions had even closed, the amending legislation was introduced into
Parliament. 28 The Local Government Amendment Act (No. 3) 1988 prescribed new Local
Government Commission procedures in place of existing provisions, and significantly, suspended
all poll rights in respect of reorganization schemes, so that local opposition could not defeat a
proposed plan by vote.

29

The Commission was obliged to follow structural guidelines to achieve

a simplified structure for local government, under which a class of directly elected regional

25

Burhs and Bartlett Environmental Policy, 119. Local government reform during Labour's first term in 1984-87
had been a "low priority" with only some "incremental reforms achieved" through appointment of a Local
Government Commission. A more ambitious programme was announced after Labour's re-election in 1987.
26
Martin "Devolution and Decentralization," 273. The timetable was seen as ambitious given the inertia of past
reform attempts. It was also seen as necessary to ensure entrenchment of the reforms before the next general
parliamentary election in late 1990: see Palmer Local Government Law (2nd ed), 7.
27
Officials Co-ordinating Committee on Local Government Reform of Local and Regional Government: Discussion
Document (1988)
28
Graham Bush "The Historic Reorganization of Local Government" in Martin Holland and Jonathan Boston The
Fourth Labour Government: Politics and Policy in New Zealand (Oxford University Press, 1990) 238. Bush notes
that while introducing legislation before submissions had closed was "undoubtedly provocative" it "projected an
image of resolution and a conviction that certain aspects of the reform were non-negotiable." However Reform of
Local and Regional Government still received nearly 500 submissions from a variety of sources.
29
Palmer Local Government Law (2nd ed), 8.
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councils chiefly responsible for resource management and bulk services was to be established; a
district sector with interim status quo functions was to be reworked; and most special purpose
boards were to be abolished. 30
With the means now conferred, the Commission had a year to prepare final schemes to
cover the whole of New Zealand. In doing so, it solicited several rounds of submissions and
1
published indicative schemes before issuing its final proposed arrangement in early 1989? The

Local Government Amendment Act (No 2) 1989 completed the structural reforms commenced
33
32
under the No 3, 1988 Act, by finalizing various matters of structure and terminology , and

established a uniform commencement date for the reorganized local authorities of 1 November
1989. 34 The newly reorganized system therefore came into full legal operation from November
1989, and was radical in its effect. Consisting of seventy-four territorial bodies (fourteen cities,
sixty districts), thirteen regions and seven special purpose boards; 625 previously extant local
government units (including authorities, united councils, counties, municipalities, districts and
35
special purpose boards) had been compacted into just 94. In addition, most of the New Right

principles that had guided central government reform were reflected in the new system of local
government, including the emphasis on separation of regulatory functions from operational
activities, contract appointment of executives, objective based planning and performance
36
.
.
measurement an d transparency o f accountmg practices.

4. The Resource Management Law Reform

30

Bush "The Historic Reorganization of Local Government," 239.
Burhs and Bartlett Environmental Policy, 120.
32
Bush "The Historic Reorganization of Local Government," 242-43. The most notable features of the 1989 (No 2)
Act according to Bush included: reducing the functions of the Local Government Commission from 1990 onwards,
to essentially serve as an appeal authority; territorial bodies with a population greater than 20,000 were to be divided
into electoral wards, all cities and districts were to have elected mayors; and system wide community boards were to
serve as advocates, conduits of information and overseers of local works.
33
The territorial authority definition was substituted to encompass only a "city council or district council" and
references to borough councils, county councils (except for the Chatham Islands County Council) and ridings were
abolished. See Local Government Amendment Act (No 2) 1989 s2.
34
This date followed the elections for the new councils conducted in the previous month.
35
Graham Bush "The Historic Reorganization of Local Government" in Martin Holland and Jonathan Boston The
Fourth Labour Government: Politics and Policy in New Zealand (Oxford University Press, 1990) 243. Area health
boards and electric power boards were excluded.
36
Ton Burhs and Robert Bartlett Environmental Policy in New Zealand- The Politics of Clean and Green (Oxford
University Press, 1993) 120. Most of these measures were included in the Local Government Amendment Act (No
2) 1989.
31
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a) Purpose and principles

In January 1988, the intention to undertake a comprehensive review of the major laws that
govern the use of New Zealand's natural and physical resources was announced. The review was
run by a Core Group of four officials (rather than the traditional interdepartmental committee),

37

and in three overlapping phases aimed to enact any new legislation before the 1990 general
election. In the end this was not achieved, and a fourth phase consisting of review of the
Resource Management Bill by the newly elected National Government in 1990, and subsequent
enactment, was required.
Two guidelines were specified for the project; first establishing the primary goal for
government involvement in resource management as "to produce an enhanced quality of life,
both for individuals and the community as a whole through the allocation and management of
natural and physical resources," and second, setting objectives that that resource management
should have regard to. These included the distribution of rights to resources in a just manner,
giving practical effect to the principles of the Treaty ofWaitangi, ensuring resources provided the
greatest benefit to society, ensuring good environment management and being practical.

38

A key

feature of the approach taken by the Core Group throughout the whole reform process was the
extensive use of consultants and task groups, as well as the encouraged public participation. In
addition, the ability of the Ministry for the Environment to influence and manage the project
meant that traditional departmental powerhouses, particularly Treasury, had a diminished impact,
ensuring that the process was not predisposed to perpetuate the status quo nor solely influenced
by vested departmental interests.

39

The use of a Core Group (which consisted of two Ministry for the Environment officials, a Treasury official and an
expert environmental lawyer and supported by a team based in the Ministry for the Environment) as opposed to the
traditional interdepartmental committee, was advantageous in that it largely freed the project from "the jealous
defence of bureaucratic territory and a plethora of conflicting advice that would bog down the project" as well as
ensuring that there was a "rigorous filter on advice before it was tendered to Ministers for decisions, which made the
decision-making process more orderly." See Palmer Environment- The International Challenge, 153-54.
38
Ibid, 154-5.
39
Memon Keeping New Zealand Green, 92. Memon argues that the Minister for the Environment did not trust the
traditional interdepartmental committee approach, and therefore the Core Group made greater use of external sources
in the reform process. He argues that had the Ministry for the Environment been less influential, Treasury would
have captured the process, and pursued its own interests. Treasury's overriding objective during the process was to
"limit the scope of legislation as a means of controlling externalities, by providing clear property rights to natural
resources." It was therefore critical of broader purposes such as sustainability, and was "determined to resist any
presumption in favour of environmental control, and was opposed to the notion that economic activity should be
constrained in order to promote sustainable development." This was seen as being inconsistent with economic
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The first phase of the reform process looked at the purposes, objectives and priorities for
reform, and culminated with the publication of a discussion paper Directions for Change in
August 1988.

40

Extensive consultation then made up the second phase, which led to the

publication of the People, Environment and Decision Making: the Government's Proposals for
41
Resource Management Law Reform in December 1988. The third phase was the legislative

phase, with the Resource Management Bill being introduced into Parliament in December 1989.
With the Select Committee reporting on the Bill inundated with submissions, and extensive
changes recommended, the Bill had not completed the legislative process before Parliament went
into recess before the 1990 election.

42

The newly elected National Government in 1990,

appointed a Review Group to "secure greater certainty as to the Bill's effect, consistent with
retaining wide opportunities for public participation and ensuring that resources are used and
managed in a sustainable way," and to ensure the Bill provided a "suitable framework for the
future introduction of economic instruments for resource management."

43

The Bill was then

amended, before finally being enacted in July 1991.

b) Roles for Central Government

efficiency and that "the protection of the environment should take its place alongside other objectives and should be
given no special status."
40
Ministry for the Environment Directions for Change: A Discussion Paper (1988). This was produced to provide
information on the outcome of the first phase of the review, illustrate examples of possible approaches and to seek
feedback from interested parties. The paper covered the objectives and purposes of resource management; and
examined the boundaries of review and characteristics of resources, the role of government in resource management,
the process of decision-making, the integration of consents, Treaty of Waitangi issues and instruments and
mechanisms. Four possible models were put forward with an invitation for submissions.
41
Ministry for the Environment People, Environment, and Decision Making: the Government's Proposals for
Resource Management Law Reform (1988). This document was published "to inform people of [the government's]
proposals for detailed legislative reform, to act as a progress report on the second phase of the reform, and to seek
feedback from interested people." It presented the course of action considered best by the government, but with a
further round of public consultation was not intended as a final blueprint.
42
Palmer Environment- The International Challenge, 160. More than 1400 submissions were received by the
Select Committee, and with many months of hearings, the Bill was not reported back to Parliament until August
1990. Extensive changes had been made at the Select Committee stage and the Bill was read a second time and
referred to the Committee of the Whole before Parliament went into recess prior to the scheduled October election.
Palmer notes there was some "political manoeuvring about what party should bear the responsibility for not having
passed the Bill," but in the end the Bill was held over by resolution of Parliament and remained in front of the House
of Representatives.
43
Review Group on the Resource Management Bill Discussion Paper on the Resource Management Bill (1990) 2.
Specific issues and areas of the Resource Management Bill were identified for examination as part of the terms of
reference. These were the purposes and principles, minimum environmental standards, statements of Government
policy, best practicable option, minerals, coastal management and economic instruments.
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Clarifying the role of government in resource management was a major focus of the
reform process. It was confirmed early on that government would have a continuing role to play
in setting the work for resource management, including both establishing the broad objectives
and priorities for resource management and use, as well as controlling the spillover effects arising
from the use of resources. 44 This then led to the question of which level of government should be
involved, and what sort of process should be followed. In principle, it was agreed that the level
of government should be appropriate to the level of community affected by the decision.

45

But

there was considerable debate over what the appropriate community of interest was in various
situations, and particularly how national and regional interests should be reconciled.

46

Another

important debate in regard to roles of government related to conflicts of interest, particularly with
the Crown being a user of resources as well as an administrator of resource management rules.

47

It was agreed in Directions for Change that central government should be involved where
48
"national interest" issues were involved, and that a "consistent approach" was needed. In

particular, public submissions were noted concerning central government's ability to make
decisions that had major resource management implications or grant consents in specific
developments without predetermined guidelines or opportunity for public input.

49

Questions

were raised over how central government should deal with issues of national interest or
51
importance, 5° and how ministerial powers should be prescribed and applied.

44

Ministry for the Environment Directions for Change: A Discussion Paper (1988) 13. Spillover effects related to
those effects on people other than those making the decision, such as pollution.
45
Ministry for the Environment Directions for Change: A Discussion Paper (1988) 22
46
The reconciliation of national, regional, local and individual interests was discussed in the Resource Management
Law Reform Working Paper No. 1: see Ministry for the Environment Fundamental issues in natural resource
management: a collection of discussion papers (1988). The working group discussed two popular analytical
frameworks for approaching the problem: an economic perspective (the treatment of externalities) and a
political/constitutional perspective. The former is fundamentally ends orientated, with the basis for reconciling
different tiers of interest grounded in clearly defined, transferable and enforceable property rights and the market
used as a mechanism for conflict resolution. Conversely, the latter is process oriented, focusing on the need for a fair
process and adherence to the principles of natural justice and equity.
47
The various roles of the Crown were discussed in the Resource Management Law Reform Working Paper No. 16,
see Ministry for the Environment Resource management law reform: the various roles of the Crown : as resource
developer and as a participant in resource management (Working Paper No. 16, 1988).
48
Ministry for the Environment Directions for Change, 23.
49
Idem.
50
Ibid, 27. Several variations were put forward for consideration, such as direct management of Crown-owned
resources; specifying national objectives in legislation and achieving these with sub-national management and
regulatory agencies; or centrally administering regulatory regimes regardless of ownership.
51
Idem. Again, various options for consideration were put forward, such as a joint consent approach, or tightly
prescribed matters for consideration in legislation. In deciding whether a resource is used, options included
integrated systems with consistent procedures for both Crown and privately owned resources, or integrated
procedures which separated out a Minister's decision on allocation from decisions relating to conditions of use.
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Submissions received by the Core Group in the second phase of the reform process
generally agreed that central government did have an important role to play in resource
management, however there was no consensus on the place of central government as a resource
owner or in monitoring resource use. 52 The proposal outlined in People, Environment and
Decision Making encapsulated functions under the Town and Country Planning Act, the Water

and Soil Conservation Act, the Soil Conservation and Rivers Control Act and mining legislation
in one piece of legislation, 53 and acknowledged that the Crown would continue to hold multiple
roles in resource management: as an administrator, policy advocate, information broker and
resource owner and developer. 54 The proposed Act would bind the Crown, and in keeping with
the principle of transparency in decision-making, individual Ministers or departmental officers
acting under delegated authority, could enter resource management proceedings and adopt
different stances, except for matters of national significance dealt with under a call-in mechanism
where a single Crown position would be required. In these circumstances (seen as likely to be
the exception rather than the rule), ministerial or department conflicts of interest would be
reconciled in Cabinet, although the range of views held could be revealed in the course of the
proceedings. 55 The Ministry for the Environment would have overall responsibility for
administering the Act.
Further submissions were invited before the third phase,

56

during which the government's

decisions were drafted into the Resource Management Bill. The Bill covered land, air, water and
Crown owned mineral resources, and was accompanied by a detailed explanatory note. The Bill
provided for central government's role "to be an overview and monitoring one, with some areas
of direct resource management responsibility."

57

Specific functions for Ministers were provided.

In so far as planning was concerned, the Minister for the Environment was responsible for the

discretionary making of national policy statements on matters of national significance to guide

52

Ministry for the Environment People, Environment, and Decision Making, 15. Policy making, objective setting
and setting up an administrative structure were generally seen as central government roles.
53
Ibid, 18. The legislation was referred to as the Resource Management Planning Act and also incorporated
procedures for impact assessment as well as various elements of other legislation relating to pollution and hazardous
substances. A possible structure for the Act was outlined in the Appendix 3 of the report.
54
lbid, 23.
55
Idem.
56
These were reported in Ministry for the Environment Resource Management Law Reform: Public Submissions on
"People, Environment and Decision-Making" (Working Paper No. 32, 1989).
57
Resource Management Bill 1989, no 224-1, Explanatory note, v
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59
regional and territorial government, 58 and water conservation orders. The Minister of

Conservation was responsible for the preparation and recommendation of national coastal policy
61
statements, 60 and the Minister of Energy was to prepare mineral programmes.

Allocation roles

were primarily devolved to regional and territorial local authorities as "consent authorities,"
however central government did retain some functions. The Minister for the Environment was
empowered to "call-in" and consider applications to use resources in situations of national
significance, 62 the Minister of Conservation was empowered to allow or disallow proposals for
activities in the coastal environment, 63 and the Minister of Energy was empowered to allocate
65
64
rights in relation to crown-owned minerals. The Crown was bound by the Bill, and as a

resource user had the same opportunities and obligations within the resource management
system. Agencies of central government were therefore still able to take part directly in statutory
planning and consent procedures. 66
Several aspects of central government functions were also examined by the Review
Group in 1990. One area for determination was whether the processes open to the Minister of
Conservation with respect to coastal management should have been consistent with those
available to the Crown for other processes under the Bill.

67

The Review Group was critical of the

Minister having a final decision making role "when such a role [was] generally given to the

58

Resource Management Bill1989, no 224-1, cl22(a). Clause 41 set out the purpose of national policy statements
(other than coastal policy statements) and clauses 42-45 set out the requirements for the preparation of statements.
59
Resource Management Bill1989, no 224-1, cl22(d)
60
Resource Management Bill1989, no 224-1, cl25(1). Clauses 46-48 set out the purposes, preparation and contents
requirements of national coastal policy statements. Coastal legislation was originally part of a separate review (the
Coastal Legislation Review), co-ordinated by the Department of Conservation. In September 1988 this review was
merged with the Resource Management Law Reform, primarily because of the overlap between the two reviews.
61
Resource Management Bill1989, no 224-1, cl25(2). It has been noted that how to deal with mining and minerals
was one of the most technical and politically difficult issues. The Review Group appointed by the National
Government took a different approach, and minerals were subsequently removed from the Resource Management
Bill regime and made the subject of separate legislation (the Crown Minerals Act 1991). See Palmer EnvironmentThe International Challenge, 162.
62
Resource Management Bill1989, no 224-1 cl22(b). The requirements, matters for consideration, and procedures
were set out in clauses 121-130.
63
Resource Management Bill1989, no 224-1 cl25(1)(c). Procedures for consents for coastal permits where the
Minister of Conservation was the decision maker were set out in clauses 98-100.
64
Resource Management Bill1989, no 224-1 cl25 (2)(b).
65
Resource Management Bill1989, no 224-1 cl3(1). Uses of land the Bill did not apply to were set out in cl3(2),
and included work necessary for national security, national park activity, and some works or activities covered by the
Conservation Act 1987.
66
Resource Management Billl989, no 224-1 Explanatory note, v.
67
Review Group on the Resource Management Bill Discussion Paper on the Resource Management Bill (1990) 34.
The regime for coastal management was unusual in the scheme of the Bill in that the Minister would exercise both
regulatory and ownership functions.

69

Planning Tribunal under the Bi11,"

68

and highlighted the potential conflict with the Minister's role

69
as an advocate for Conservation under s 6 of the Conservation Act 1987. However, it believed

that these issues could not be remedied by simple amendments to the Bill as it stood, and instead
required "policy decisions by Government after proper consideration and consultation,"
recommending the "need for separate ownership and regulatory functions for the coastal marine
area."

70

However, a clear separation of these functions was not readily achievable, and the

Minister's role was retained, 71 with the Review Group recommending that any changes be the
subject of public debate.

72

The Review Group also looked at the provisions relating to national policy statements,

73

Submissions received by the Review Group expressed concern regarding the "potential for abuse
of national policy statements which could lead to ad hoc intervention in particular projects or in
particular districts or subjects."

74

The nature, procedures, and legal status of national policy

statements were examined, and the Review Group recommended significant changes, including a
prescribed process of public inquiry prior to the issue of national policy statements.

75

It also

recommended that regional and territorial local authorities should be required to recognize
national policy statements in a more effective manner.

76

c) Roles for Local Government

Considering the functions of local government authorities was a major component of the
resource management law reform process. Decisions made by government in local government
68

Ibid, 35. Under cl25(1)(c) applications for coastal permits were to go the Minister of Conservation, and once
decided, could not be appealed. This course of action was supported by the Select Committee as the decision would
not only be on "environmental effects of proposals but also on the use of the Crown estate."
69
Idem.
70
Review Group on the Resource Management Bill Report of the Review Group on the Resource Management Bill
(1991) 3.
71
Hamish G Rennie "The Coastal Environment" in P Ali Memon and Harvey C Perkins (eds) Environmental
Planning in New Zealand (Dunmore Press Ltd, 1993) 160.
72
Review Group on the Resource Management Bill Report of the Review Group, 53.
73
Ibid, 35. It particularly questioned whether a more "precise process of public consultation be included" as part of
the formulation of statements, and "whether checks were required against any abuse of the process by the
Executive."
74
Ibid, 37.
75
Ibid, 40. A public inquiry process was recommended to be included under clause 42. The board of inquiry as
proposed for the call-in procedure in clause 126 was seen as appropriate.
76
Ibid, 40.
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reform, theoretical New Right underpinnings including devolution in central government
reforms, and the acceptance of the principle of decisions being made closest to the relevant
community of interest, all meant that local government would have a vital role in resource
management.
Directions for Change in particular saw regional government as having "a pivotal role in

resource management planning and regulation," with a clear role with regard to water resource
management and soil conservation problems.

77

The extent of regional government's jurisdiction

in other areas was less certain, particularly maritime planning, coastal management, and pollution
control. 78 In addition, there were some resource management functions identified where the
community of interest was clearly a local, rather than regional one; such as local land use
planning. In these instances, it was felt that regional and local roles in resource management
should not contradict or duplicate each other.

79

People, Environment and Decision Making set out the policy direction of assigning

functions to regional and territorial government authorities, as a basis for further investigations
and consultation. In doing so, it stressed that the law reform was not about "central government
getting rid of its responsibilities to local government," nor would responsibilities be "extensively
or wholly devolved to regional and territorial government."

80

The proposal outlined that the

assignment of primary functions would be subject to statutory provisions protecting the needs of
central government, but in general water, soil and geothermal resources management; natural
hazards mitigation; and regional aspects of hazardous substances management and air pollution
control would be the responsibility of regional government. Additionally, it was agreed that
regional government should have a responsibility to develop integrated policies on land, water,
air, resource, and pollution management. 81 Conversely, land use management, including the

77

Ministry for the Environment Directions for Change, 26.
Idem. For example the Core Group noted that if jurisdiction over harbour areas was extended to regional
government, or it was given a stronger role in other aspects of land use management, then central government's role
would need to be reconsidered.
79
Idem.
80
Ministry for the Environment People, Environment, and Decision Making, 15. These points were made to
overcome a mythology that had become apparent to the Core Group about the Government's assumptions on
resource management. Public submissions over the role of regional and local government also reflected some of
these assumptions, many believing that devolution should only take place with strong guidelines from central
government, with a structure to ensure wide community representation on decision-making bodies.
81
Ibid, 25.

78

71

external effects of mining and petroleum development, noise control, and district aspects of air
82
pollution control, would be the responsibility of territorial government.

Despite this division of functions, it was emphasized that the existing fragmented
approach to resource management should not persist. Instead, regional and territorial government
was encouraged to take a broader view of the relationships between their community and the
environment, and it was proposed that this, combined with a network of policy statements and
83
plans, would help achieve a better level of integration in resource management. Regional

councils would therefore be required to develop Regional Resource Management Policy
Statements, which would provide for integrated land, water, air, and pollution management at a
regional level, would be limited to matters of regional significance, and would be adhered to in
administering lower level plans. 84 Within the ambit of the Policy Statements, discretionary plans
for specific areas of resource management best managed at the regional level could be developed.
At the district level, District Plans dealing with the external effects of land use and development
would be mandatory, but it was felt there should be flexibility with regard to the form and
amount of content, and that District Plans should only be bound by Regional Resource
85
Management Plans only for matters of regional significance.

Functions of regional councils were set out in clause 27 of the Resource Management
Bill, and in clause 28 for territorial authorities, with the hierarchy of policy statements and
management plans provided for in Part V, and resource consent procedures in Part VI. The Bill
set up a new system of integrated consents, based on the classification of activities as determined
by local government in regional and district plans. Initial categories of classification were
permitted, discretionary, non-complying, or prohibited, with controlled added as an additional
classification by the Select Committee. 86 Features of the Environmental Assessment and

82

Idem.
Ibid, 28-32. The value of integration was seen as avoiding unnecessary duplication or delay, in that all different
elements, notifications, public consultation, hearings and release of decisions of a single application would be
brought together. The new law would also need to provide for a lead agency in instances where various bodies
remain involved (for example land use and air quality matters considered at the territorial level and water quality
matters considered at the regional level).
84
Ibid, 28. As these statements would focus on matters of regional significance, they were envisaged as being
comprehensive in scope, highlighting the linkages between different aspects of resource management. They would
provide an overview of the regional issues and policy responses, within which details Regional Management Plans
and District Level Plans could be formulated.
85
Ibid, 34.
86
Permitted activities were those permitted as of right by a plan, discretionary activities were those permitted by the
plan at the discretion of the council, usually following a public process; non-complying activities were those not
provided for in a plan and prohibited activities were those expressly prohibited by a plan. Controlled activities were
83

72

Enhancement Procedures were incorporated by integrating impact assessment within consent
procedures, 87 and consent authorities were required to have regard to the potential effects of
activities in considering applications.

88

The functions of regional and territorial government were considered by the Review
Group, particularly with regard to jurisdictional overlap.

89

In examining the functions, the

Review Group identified principles appropriate to the division of functions between regional and
90
territorial govemment and concluded that the division was "sensible and appropriate," and that

the ability of a local authority to transfer certain functions, powers and duties

91

would enable "a

degree of rationalization to take place in different parts of the country depending on resources
available and the nature of activities particular to that region."

92

However, it recommended that

the Minister for the Environment should have oversight of this provision (stopping short of an
approval power), so that central government would have the opportunity of considering the
93
matter and expressing its views. It also looked at the overlapping of jurisdiction in respect of

natural hazards and hazardous substances, recommending that in this instance overlapping
jurisdiction was desirable, 94 whereas with respect to the control of activities on the surface of
rivers or lakes, it recommended that clause 27 be amended so that only regional councils

a classification inserted by the Select Committee to cover activities of minor environmental effect of which were
appropriate to determine without public involvement.
87
Resource Management Bill 1989, no 224-1, cl 75(1).
88
Resource Management Bill1989, no 224-1, cl89(1).
89
Review Group on the Resource Management Bill Report of the Review Group, 18. It was noted that there was no
specific term of reference relating to the functions of regional councils and territorial authorities, however, the
Review Group considered that these functions should be examined under the general term of reference relating to
certainty and workability. The full terms of reference were included in the Report as Appendix 1.
90
Ibid, 18. Principles appropriate included: the clear definition of functions in a way which gives certainty to the
nature and extent of those functions; the avoidance of duplication or overlap; ensuring regulatory functions were kept
separate from service delivery functions wherever practicable; avoiding the possibility of the conflicting rules being
promulgated on the same subject matter by both regional and territorial authorities; treating water and soil matters on
a catchment-wide basis; efficiency and accountability; and an appropriate community of interest.
91
The Resource Management Bill1989 no 224-1 cl32(1) enabled a local authority to transfer any of its functions,
powers or duties under the Bill to another local authority or iwi authority, except it was not permitted to transfer the
approval or changes of a policy statement or plan; the issuing of, making of, or recommendations on a requirement
for a designation or heritage protection order under Part VII, or this power to transfer. Clause 32(2)-(7) set out the
terms and requirements of transferring the function, power or duty.
92
Review Group on the Resource Management Bill Report of the Review Group, 18
93
lbid, 20.
94
Ibid, 21. It was noted that both regional and territorial councils possessed jurisdiction to control the use of land for
the purpose of the avoidance or mitigation of natural hazards, and in respect of storage, use, disposal or
transportation of hazardous substances. After taking into account submissions, the Review Group agreed that
regional councils should retain rule making powers in these areas in addition to those held by territorial authorities,
as regional authorities would be powerless if territorial authorities declined or failed to make rules; control of some
natural hazards (such as flooding) were better dealt with on a catchment-wide basis; and smaller territorial authorities
may have insufficient knowledge or expertise with respect to hazardous substances.
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controlled activities on the surface of rivers and lakes, as well as granting occupancy rights over
the beds of rivers and lakes. 95

d) Matters of national importance

One of the priorities of the first phase of the review process focused on how the goals and
objectives of government should be reflected in resource management legislation. Government
had adopted the view that the new legislation should be specific as to purposes and criteria, in
order to provide sufficient guidance to decision makers in resolving conflicts in resource
management. 96 Furthermore, as it was acknowledged in the first phase that central government
had a significant role in resource management, appropriate methods were therefore necessary to
reflect the vital interest of central government.

97

Matters of national importance, for which all planning was subject to, were enshrined in
the Town and Country Planning Act 1977, and had become an important element in the planning
system. With existing case law from the Planning Tribunal and higher Courts having defined the
98
significance of many of the matters prescribed ins 3, continuation and expansion of the matters

was a natural progression. Directions for Change identified other concerns with public support,
such as non-human values and needs of future generations. It also noted that sustainability was
an important objective, and the application of the principles of the Treaty of Waitangi was of
"special significance in this review."

99

However while government agreed that the principles

were important and should be considered further, particularly the principle of active protection, it

95

1bid, 22.
Ministry for the Environment People, Environment, and Decision Making, 19.
97
Ministry for the Environment People, Environment, and Decision Making, 21.
98
For details of how each matter was defined by case law, see Sylvia Allan Resource Management Law Reform
Analysis of Existing Statutes: Legal Analysis: Town and Country Planning Legislation and Procedures (Working
Paper No. 7 Part 1, 1988) 10-11
99
Ministry for the Environment Directions for Change, 14. The principles of the Treaty of Waitangi at the time of
Directions for Change were "still emerging and revolutionary" and the "challenge for the Resource Management
Law Reform [was] to establish how the evolving principles of the Treaty should be incorporated in a reformed
system for the management of natural resources."
96
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did not believe that the reform process was the appropriate place to resolve ownership
grievances .100
People, Environment and Decision Making identified ways in which objectives could be
incorporated into legislation, including through the long title and preamble, fundamental purpose
101
General purposes
clause or section, or purposes relating to specific sections of the legislation.

and objectives were outlined as part of the government's proposal, which included taking into
account the Treaty of Waitangi and the notion of sustainable development.

102

During the course

of the reform process, the purposes and principles outlined were repeatedly amended. The
Review Group noted that this was because various interest groups sought to change the balance
of the Bill according to their preferences, and a growing list of matters to take into account had
emerged, but with no clear guidance as to their relevant weight or priority in the decision making
process.

103

Despite the changes, some significant, proposed by the Review Group, the Report was
essentially a vote of confidence in the Bi11.

104

The government announced its decisions on the

Bill on 2 May 1991, and its proposed amendments were introduced to Parliament on 9 May 1991
by way of a supplementary order paper. After referral to a parliamentary Select Committee,
another round of submissions, and a lengthy report with recommendations, a new supplementary
order paper was produced incorporating the recommendations, and after a short debate, the
Resource Management Bill was finally enacted on 22 July 1991, with a commencement date of 1
October 1991.
The resource management law reform process created the Resource Management Act
which established in a single statute the conventional run of resource management with regard to
100

Ibid, 14-15. The principle of active protection was identified by Cooke Pin New Zealand Maori Council v
Attorney General [1987] 1 NZLR 641, where it was stated that "the duty of the Crown is not merely passive but
extends to active protection of Maori people in the use of their land and waters to the fullest extent practicable."
101
Ministry for the Environment People, Environment, and Decision Making, 19. Orders-in-Council issued which
articulate Ministerial policies as advocated in the Hearn Report on the Town and Country Planning Act was noted as
another option, but not included for further work in the government's proposal.
102
lbid, 18-19. The Core Group was directed to report on the possible wording or expression of these purposes, as
well as report on how a call-in procedure for projects with implications of national significance could operate. It was
agreed that the general purpose and objective should cover matters and values such as balancing individual rights and
public welfare; eliminating or minimizing conflicts between uses; environmental quality; ecosystem values; needs of
future generations; and economic and social factors.
103
Review Group on the Resource Management Bill Report of the Review Group, 5.
104
\Palmer Environment- The International Challenge, 161. Palmer notes that this was hardly surprising given the
"extensive process by which the policy developed" and that "there can be few views on the questions involved that
remain uncanvassed in New Zealand."
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land, air and water resource use. The creation of an integrated Act, with clearly defined
"ordinary" functions for central and local government was enacted to replace the piecemeal and
fragmented legislative framework that had previously evolved, and as a result, remove the need
for "extraordinary" interventions into the conventional run of resource management. The relative
central and local government functions provided by the Act in the conventional run of resource
management are discussed in the next chapter.
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Chapter Five - "Ordinary" activity under the Resource
Management Act 1991

1. Introduction

The Resource Management Act was designed to integrate the laws relating the
management of land, air and water into one statute, under the overarching purpose of
1
promoting the "sustainable management of natural and physical resources." Hailed as a

world first for its focus on effects-based resource management, the Resource Management
Act has received considerable international acclaim for bringing a range of environmental
regulation and processes under one over-arching piece of legislation.
However in practise the implementation and functioning of the Act since its passage
has been troubled, and as one author has described, the "original high hopes have given way
2
to a mix of reactions, including a measure of cynicism and disgruntlement." A considerable

body of literature has built up on the failings or shortcomings of the Act, but this chapter will
focus particularly on the impact central government has had in the performance of its
prescribed "ordinary" activity under the Act. Specifically it will argue that the lack of
ordinary activity as provided for and was envisaged would occur under the Act, has led to a
vacuum of leadership and guidance in the planning hierarchy, fundamentally undermining the
scheme of the Act, and impacting the quality and effectiveness of planning at each subsequent
level.
To do so, it must first outline the broad structure of the Act and major amendments,
the guiding purpose and principles in Part 2 and the prescribed ordinary roles of both central
and local government authorities. Prior to the Resource Management Act, environmental
regulation had proceeded with aspects of development considered in isolation. The
framework created by the Resource Management Act was intended to substitute this
fragmentation, through the establishment of a clear framework for the conventional run of
resource management that involved active and prescribed roles for both central and local
government. Yet, as was observed prior to the Act, an absence of central government
1

Resource Management Act 1991, s 5. The integration oflaws is also reflected in the long title, which declares
the statute to be "an Act to restate and reform the law relating to the use of land, air, and water."
2
I H Williams "The Resource Management Act 1991: Well meant but hardly done" (2000) 9 Otago Law Review
673,693.
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guidance and inconsistent or non-existent "ordinary" activity has undermined the ability of
the Act to provide the integrated management framework that was intended.

2. The broad structure of the Act
a) Introduction to the scheme of the Act

In essence, the passage of the Act had three principal effects: the management of all
natural and physical resources was brought under a single statute; a common purpose was
established for the management of these resources; and a standard process was introduced to
3
deal with most applications for resource consent. The Act constitutes a radical departure

from the parallel legislative provisions it replaced, in four important respects. First, it
concentrates on regulating the impact on the environment, rather than regulating activities per
se. 4 Second, the Act provides minimum standards only in respect of water use classification,
with central and local government authorities left to promulgate appropriate environment
standards as a basis for regulating environmental impacts and promoting sustainability.
Third, the Act transformed the basic objectives of land-use planning, by removing the positive
statutory obligation on local authorities to create opportunities in a controlled way, and
replacing it with a requirement to promote the sustainable management of resources. Finally,
the Act is neutral with respect to the competition between economic and environmental goals,
as it is primarily designed to control externalities. 5
The integrated approach of combining the management of natural and physical
resources into one statutory framework was progressive and the Act is considered more
6
comprehensive, integrated and co-ordinated than planning regimes in other countries. In

1996, the Organisation for Economic Co-operation and Development judged New Zealand's

3

Tony Randerson "The Beginnings of the Resource Management Act" in Beyond the RMA: An in-depth
exploration of the Resource Management Act 1991 (Environmental Defence Society, Conference Proceedings
30-31 May 2007), 83.
4
Memon Keeping New Zealand Green, 96. This legislative approach deliberately included wider and stronger
powers to manage environmental impacts, although Memon argues that as the Act is much less prescriptive, the
extent to which the Act protects the environment depends (in part) on the attitudes of local authorities.
5
Ibid, 96-97. In this respect the changes are significant in that decision-makers are not expected to make the
trade offs in promoting the wise or beneficial use of resources that were formerly required.
6
Ulrich Klein "Integrated Resource Management in New Zealand- A Juridical Analysis of Policy, Plan and
Rule Making under the Resource Management Act" (2001) 5 New Zealand Journal of Environmental Law 1 at 2.
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7
resource management law positively, and called the new integrated approach "impressive."

However, it also highlighted specific areas for improvement, making 38 recommendations to
further environmental progress. The Act itself has also been the source of criticism. One
persistent criticism has been the lack of prescribed central government ordinary activity,
which will be looked at in more detail in Chapter 5.5 below.

b) Amendments to the Act

Since it was enacted, a large number of amendments have been made to the Act.
These have addressed a wide variety of procedural, technical and administrative matters, but
have maintained the purpose of the Act and its hierarchy of planning instruments. By
focusing on improving process, government has signalled its commitment to the resource
management regime the Act established. For the purposes of this chapter, the most significant
amendments were passed in 2003, 2005 and 2009 and will be briefly outlined.
The Resource Management Amendment Act 2003 was the final product of a long and
8
difficult political discourse, which began in 1999. Key changes included additional
9
provisions relating to national environmental standards, and provisions related to

streamlining processes at all levels, including the development of national policy statements,
10
with regional policy statements and regional and district plans required to reflect them.

The Resource Management Amendment Act 2005 was the most comprehensive and
fundamental reform of the Act since its inception. Five key areas were targeted for
7

OECD OECD Environmental Peiformance Reviews: New Zealand (OECD, 2007), 69. This review was not
specifically reviewing the Resource Management Act, but New Zealand's environmental performance generally,
including progress made since the 1996 review relative to established domestic objectives and international
commitments, as well as progress in the context of the OECD environmental strategy, the objectives of which
include maintaining the integrity of ecosystems, decoupling of environmental pressures from economic growth
and global environmental inderdependence.
8
The initial Bill was initiated in 1999 following a government review commissioned for the Minister for the
Environment in 1999. See Owen McShane Land use control under the Resource Management Act: a think piece
(Report commissioned for the Minster for the Environment, 1998). The original bill was controversial and
ambitious, with technical and "tidying up" changes as well as substantive changes aimed at minimising costs and
delays associated with Resource Management Act procedures and practise. See Derek Nolan and Royden
Somerville Resource Management Amendment Act 2003 (New Zealand Law Society Seminar, June 2003), 1.
Substantive changes initially proposed included contestable resource consent processing, direct referral to the
Environment Court and limited notification.
9
See Chapter 5.3 below.
10
Rod Oram "The Resource Management Act: Now and in the Future" in Beyond the RMA: An in-depth
exploration of the Resource Management Act 1991 (Environmental Defence Society, Conference Proceedings
30-31 May 2007), 16. In addition, amendments were made to the definition of historic heritage, limited
notification was reintroduced (but in a different form from that originally proposed), codification of the
permitted baseline test and a transitional provision relating to the aquaculture moratorium.
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improvement: decision making; local policy and plan making; certainty for consultation and
iwi resource planning; natural resource allocation; and nationalleadership.

11

The issue of

national leadership stemmed from the problem of "local authorities [being] increasingly asked
to consider projects that raise issues of national significance in a policy environment that
provides little guidance on how competing benefits and local costs should be weighed."

12

Consequently, the Amendment Act sought to address this issue by enabling central
government to take a greater leadership role through national policy statements and national
environmental standards, increasing the range of powers for government engagement and
involvement in resource management decision making, and expanding the powers of the
Minister for the Environment in relation to monitoring the effect and implementation of the
Act. 13
The Resource Management (Simplifying and Streamlining) Amendment Act 2009
came into effect on 1 October 2009. The reforms were wide-ranging, but were, broadly
speaking, centred around eight key themes. These were to reduce the ability to use the Act for
frivolous, vexatious or anti-competitive objections and appeals; reduce the cost and time it
takes to make decisions on proposals of national significance; establish an Environmental
Protection Authority; improve plan development and plan change; improve the resource
consent process to reduce the cost and time faced by applicants while maintaining an
appropriate level of public participation; streamline the preparation, and improve the
effectiveness of national instruments; improve the effectiveness and deterrent effect of
enforcement and compliance mechanisms; and to increase the efficiency and workability
Act's decision-making processes.

14

The implementation of the 2009 Amendment Act was the culmination of Phase One of
the 2008 National-led Government's reform of the legislation. WhilePhase Once was about
addressing excessive bureaucracy, costs and delays, Phase Two (currently in progress) is set
to be far more complex, with work streams identified to reform a variety of areas, including
11

Rachel Devine "The Resource Management Amendment Act 2005: Room to improve?" (2005) 6 Butterworths
Resource Management Bulletin 62.
12
Ministry for the Environment Resource Management Amendment Act 2005- Improving National Leadership
(Ministry for the Environment Information Sheet, August 2005)
<http://www .mfe. govt. nz/pub lications/rma!rmaa2005-factsheets-aug05/improving-nationalleadership/index.html> (accessed October 2009). This was particularly prevalent in the wake of the Project
Aqua cancellation and Resource Management (Waitaki Catchment) Amendment Act 2004. See Chapter 6.3.b
below.
13
Idem. See also discussion on the functions of central government in Chapter 5.3 below.
14
Ministry fofthe Environment Resource Management (Simplifying and Streamlining) Amendment Act 2009:
Fact Sheet 1: Overview (Ministry for the Environment, October 2009)
<http://www .mfe. govt.nz/publications/rma!rma-amendment-act-factsheets-2009/factsheet-l.html> (accessed
October 2009).
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freshwater management, infrastructure provisions, and aquaculture planning and
15
development. The alignment of the Act with other legislation is also being considered.

c) The purpose and principles of the Act

At the outset of the law reform process, it was the government's view that the purpose
and principles of the new legislation should be specific, in order to provide sufficient
guidance to decision makers in resolving conflicts in resource management.

16

Ironically, the

provisions which have been enacted are notable for their generality and ambiguity, and have
been highly controversial, resulting in a considerable body of case law, and legal
commentary. 17 The purpose and principles of the Act are contained in Part 2, and are of
critical importance to the integrated resource management regime the Act imposes. This was
commented on by the High Court in TV 3 Network Services Ltd v Waikato District Council
[ 1998] 1 NZLR 360 which stated:
The importance of these sections should not under-estimated, or read down. For,
they contain the spirit of the new legislation .... In my view Part II of the RMA is
critical to the new statute. It requires courts and practitioners to approach the new
machinery provisions, and the resolution of cases, with the hortatory statutory
objectives firmly in view. The fact that there are some difficult issues of
interpretation of Part II itself, and its relationship with the rest of the RMA, does not
absolve consent authorities and courts from wrestling with those problems; or justify
the side-tracking of Part II.

The Part 2 provisions permeate the scheme of the Act. They require decision makers
to make appropriate provision in policy statements, plans and rules, as well as in making
decisions on individual applications for resource consent.

18

15

For example aligning consenting processes with the Conservation Act 1987, the Building Act 2004, the
Historic Places Act 1993 and the Forests Act 1949. See www.mfe.govt.nz for progress.
16
Ministry for the Environment People, Environment, and Decision Making, 19
17
This can be explained in part by the evolution of the provisions as the Bill passed through the legislative
process. For example, whilst s 5(1) remained unchanged, the pivotal definition of sustainable management ins
5(2) evolved as different interest groups and two governments sought to have the balance between bio-physical
and developmental considerations tipped their way. See B V Harris "Sustainable Management as an express
purpose of environmental legislation" ( 1993) 8 Otago Law Review 51.
18
As enacted, s 104 required consent authorities to "have regard to" the provisions in Part 2 when considering
consent applications. This was interpreted by the Courts as requiring consent authorities to have regard to all
relevant matters provided, including Part 2, without giving them primacy- see for example the High Court
judgments in Batchelor v Tauranga District Council (No 2) [1993] 2 NZLR 84 and New Zealand Rail Ltd v
Marlborough District Council [1994] NZRMA 70. Subsequently Parliament passed the Resource Management
Amendment Act 1993 which repealed the original s 104, replacing it with a new s 104 which required consent
authorities to consider applications "subject to Part 2." As such, the Courts have now applied the Court of
Appeals consideration in Environmental Defence Society !ne v Mangonui County Council [1989] 3 NZLR 257 of
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i.

The purpose of the Act - section 5
The Resource Management Act has a "single broad purpose"

19

which is encapsulated

ins 5(1) as being to "promote the sustainable management of natural and physical resources."
The adoption of the concept of "sustainable management" as opposed to that of "sustainable
development" as advanced in the World Commission on Environment and Development's
20
Our Common Future was a deliberate legislative move, as it was considered that the latter

was too wide in scope for domestic environmental legislation, by embracing social
1
inequalities and redistribution of wealth? Section 5(2) defines the concept as:

In this Act, sustainable management means managing the use, development, and
protection of natural and physical resources in a way, or at a rate, which enables
people and communities to provide for their social, economic, and cultural
wellbeing and for their health and safety while(a) sustaining the potential of natural and physical resources (excluding minerals) to
meet the reasonably foreseeable needs of future generations; and
(b) safeguarding the life-supporting capacity of air, water, soil, and ecosystems; and
(c) avoiding, remedying, or mitigating any adverse effects of activities on the
environment.

The drafting of s 5 has been heavily criticised for leaving the wording open "to such
an extent that parliament has effectively not made decisions on basic issues.'m Given the
pervasive significance of this provision to the Act, its interpretation and meaning is of high
importance, with alternative interpretations being contested in both judicial and quasi-judicial
3
(council hearings) settings? However, the desirability (or even possibility) of precise
24
interpretation has also been widely debated. The High Court in New Zealand Rail v

Marlborourgh District Council [1994] NZRMA 70 warned against adopting too analytical an
the term "subject to" to mean that "the provisions were to prevail in the event of a conflict, and that the matters
referred to in that way were to be given greater weight, or primacy than other relevant provisions." See Minister
of Conservation v Kapiti Coast District Councill994 NZRMA 385 at 388.
19
This was held by the Environment Court, see for example North Shore City Council v Auckland Regional
Council [1997] NZRMA 59 at 94; and confirmed by the Privy Council in McGuire v Hastings District Council
[2002] 2 NZLR 577 at para 21.
20
See World Commission on Environment and Development Our Common Future (Oxford University Press
1987), Chapter 2 generally. See also Chapter four, n 21 and accompanying text.
21
David Grinlinton "Contemporary Environmental Law in New Zealand" in Klaus Bosselmann and David
Grinlinton (eds) Environmental Law for a Sustainable Society (New Zealand Centre for Environmental Law,
2002), 26. See also Review Group on the Resource Management Bill Report of the Review Group, 6.
22
Dr Ulrich Klein "Assessment of New Zealand's Environmental Planning Model" (2005) 9 New Zealand
Journal of Environmental Law 287, 301-306.
23
Kerry Grundy "Purpose and Principles: Interpreting Section 5 of the Resource Management Act" in P. Ali
Memon and Harvey Perkins (eds) Environmental Planning and Management in New Zealand (Dunmore Press
Ltd, 2000), 65.
24
See for example, \ Harris "Sustainable management as an express purpose of environmental legislation" or D
Williams "The Resource Management Act and the Problem of Legislative Indeterminacy" (1995) Resource
Management Bulletin 165.
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approach, observing that "there is a deliberate openness about the language, its meanings and
its connotations which I think is intended to allow the application of policy in a general and
broad way." 25 This obiter became the foundation for the overall judgment approach that has
now been adopted by the Environment Court, 26 and clearly articulated in North Shore City
27
Council v Auckland Regional Council [1997] NZRMA 59 as:

The method of applying s 5 then involves an overall broad judgment of whether a
proposal would promote the sustainable management of natural and physical
resources. That recognises that the Act has a single purpose. . . . Such a judgment
allows for comparison of conflicting considerations and the scale or degree of them,
and their relative significance or proportion in the final outcome.

The drafting and subsequent interpretation of s 5 has had a marked effect on the ability
of local authorities in particular, to undertake their statutory functions. Despite its perceived
flaws and ambiguities, s 5 has remained unchanged since its enactment, which clearly signals
that government has the expectation that regional and district councils will satisfactory work
out for themselves the intention of the mandate.

28

Wide latitude is therefore afforded in

interpreting the meaning of sustainable management as relevant to each regional context, with
regional variability anticipated.

29

Sections 6, 7 and 8 are "principles of varying importance that are intended to give
30
guidance as to the way in which the object or purpose is to be achieved." To achieve the

purpose, "diminishing notional multipliers" of weights are provided in the provisions, through
the directives of "to recognise and provide for" (s 6), "to have particular regard to" (s 7) and
"to take into account" (s 8). 31 Therefore, only in respect of s 6 is there a duty to provide for
the provided matters, whereas with respect to ss 7 and 8, there is a discretion as to whether to
provide for the relevant principles in any given situation.

32

25

New Zealand Rail v Marlborourgh District Council [1994] NZRMA 70 at 86.
Other approaches have been considered by the judiciary, including the "balancing approach" and the
"environmental bottom line" approach. Much of this debate focuses upon the word "while" and the intentions
behind its use - i.e. whether Parliament intended it to be construed as a co-ordinating or subordinating
conjunction. The "balancing approach" advocates the antecedent matters to be balanced against those which
follow, whereas the "environmental bottom line" approach views s 5(2)(a), (b) and (c) as amounting to nonnegotiable environmental bottom lines, which must be met in all cases. See Derek Nolan Environmental and
Resource Management Law (3rct ed, Lexis Nexis, 2005) 103-106.
27
North Shore City Council v Auckland Regional Council [1997] NZRMA 59; (1996) 2 ELRNZ 305, 347.
28
Neil Ericksen, Janet Crawford, Philip Berke and Jennifer Nixon Resource management, plan quality and
governance: A report to Government (International Global Change Institute, University ofWaikato, 2001) 21.
29
Owen Furuseth and Chris Cocklin "Regional Perspectives on Resource Policy: Implementing Sustainable
Management in New Zealand" (1995) 38 Journal of Environmental Planning and Management 181 at 188.
30
Reith v Ashburton District Council [1994] NZRMA 241 at 253.
31
Ngati Hokopu ki Hokowhitu v Whakatane District Council (2003) 9 ELRNZ 111 at para 36.
32
Ngati Hokopu ki Hokowhitu v Whakatane District Council (2003) 9 ELRNZ 111 at para 37.
26
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ii.

Matters of national importance - section 6

Section 6 provides matters of national importance which are to be provided for by all
persons exercising functions and powers under the Act in respect to the management use,
33
development and protection of natural and physical resources. The matters are:

(a) the preservation of the natural character of the coastal environment (including the
coastal marine area), wetlands, and lakes and rivers and their margins, and the
protection of them from inappropriate subdivision, use, and development:
(b) the protection of outstanding natural features and landscapes from inappropriate
subdivision, use, and development:
(c) the protection of areas of significant indigenous vegetation and significant
habitats of indigenous fauna:
(d) the maintenance and enhancement of public access to and along the coastal
marine area, lakes, and rivers:
(e) the relationship of Maori and their culture and traditions with their ancestral
lands, water, sites, waahi tapu, and other taonga.
(f) the protection of historic heritage from inappropriate subdivision, use, and
development.
(g) the protection of recognised customary activities.

In contrast with the Town and Country Planning Act 1977, these are to be interpreted
and applied as an integral part of achieving the statutory purpose ins 5, but they do not
override it. 34 However, the statutory intent is still to afford these matters substantial weight.
For example, they are to have greater weight afforded to them than regional or district goals;
and positive action is clearly envisaged by the directive to decision makers to "recognise and
provide for" the specified matters.

35

However as the obligation to provide for s 6 must be considered against the overall
36
purpose ins 5, the matters are not in themselves determinative factors. How these

competing benefits are to be weighed has not been provided for in the Act. Consequently, the
High Court observed in Auckland Volcanic Cones Society /ne v Transit New Zealand [2003]
NZRMA 316 that "whether a proposed development in each case satisfies the purpose of the
RMA after recognising and providing for s 6 matters will be a question of fact and degree

33

Section 6(f) was added by s 4 of the Resource Management Amendment Act 2003, and s 6(g) was added by s
4 of the Resource Management (Foreshore and Seabed) Amendment Act 2004. Definitions of "historic heritage"
and "recognised customary activity" were also added to s 2 by the respective Acts.
34
Under the Town and Country Planning Act 1977, the s 3 matters of national importance overrode the purpose
of the Act in s 4. See Chapter 2, n 54 and accompanying text.
35
Nolan Environmental and Resource Management Law, 116.
36
Watercare Services Ltd v Minhinnick [1998] NZRMA 113. Specifically the Court held that "the Court must
weigh all the relevant competing considerations and ultimately make a value judgment on behalf of the
community as a whole .... While the Maori dimension, whether arising under s 6( e) or otherwise, calls for close
and careful consideration, other matters may in the end be found to be more cogent when the Court, as the
representative of New Zealand society as a whole, decides whether the subject matter is offensive or
objectionable under s 314. In the end a balanced judgment has to be made."
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involving the exercise of broad judgment by the Environment Court.'m In that case the fact
that a feature (here the Mount Roskill cone) was identified as of national importance, "did not
of itself amount to an absolute bar to a proposed use or development."

38

iii. Section 7 - Other matters to be considered

This provision provides a list of "other matters" that persons exercising functions and
powers under the Act are required to "have particular regard to." These are:
(a) kaitiakitanga:
39
(aa) the ethic of stewardship:
(b) the efficient use and development of natural and physical resources:
40
(ba) the efficiency of the end use of energy:
(c) the maintenance and enhancement of amenity values:
(d) intrinsic values of ecosystems:
41
(e) Repealed.
(f) maintenance and enhancement of the quality of the environment:
(g) any finite characteristics of natural and physical resources:
(h) the protection of the habitat of trout and salmon:
(i) the effects of climate change:
42
U) the benefits to be derived from the use and development of renewable energy.

Whilst less weight is afforded to these matters than those in s 6, the test which is
imposed by s 7 is still a high one, and "imposes a duty [to persons exercising functions] to be
on inquiry."43 Accordingly, the matters are to be considered where relevant, and the weight
given them should reflect the fact that they have been given prominence of specific mention
in Part 2.

44

37

Auckland Volcanic Cones Society /ne v Transit New Zealand [2003] NZRMA 316 at para 40
Auckland Volcanic Cones Society /ne v Transit New Zealand [2003] NZRMA 316 at para 29.
39
Section 7(aa) was inserted by s 3 ofthe Resource Management Amendment Act 1997 "to clarify uncertainty
[over kaitiakitangi ins 7(a)] and recognise a similar responsibility shared by non-Maori." See Nolan
Environmental and Resource Management Law, 129.
40
Section 7(ba) was inserted by s 5 of the Resource Management (Energy and Climate Change) Amendment Act
2004, as part of a package to clarify local and central government obligations to coordinate controls on
greenhouse gas omissions and fulfil obligations under the Kyoto Protocal.
41
Section 7(e) was originally enacted as "recognition and protection of the heritage values of sites, buildings,
places, or areas." This provision was repealed by s 5 of the Resource Management Amendment Act 2003, but
the significance and value of heritage sites was in effect elevated by the addition of s 6(f) (the protection of
historic heritage from inappropriate subdivision, use, and development) by the same Amendment Act.
42
Sections 7(i) and U) were added by s 5 of the Resource Management (Energy and Climate Change)
Amendment Act 2004. See n 40 above.
43
Gill v Rotorua District Council [1993] 2 NZRMA 604
44
Nolan Environmental and Resource Management Law, 128.
38
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iv. Section 8- Treaty of Waitangi
In achieving the purpose of the Act, s 8 requires all persons exercising functions and
powers to "take into account the principles of the Treaty of Waitangi (Te Tiriti o Waitangi)."
The inclusion of s 8 in Part 2 reflects the political and constitutional importance the Treaty of
Waitangi has been afforded in legislation, particularly from the 1980s. This can be attributed
in part to work done by the Waitangi Tribunal,

45

as well as the Court of Appeal's landmark

decision on the principles of the Treaty in New Zealand Maori Council v Attorney General
46
[1987] 1 NZLR 641 (CA). Section 8 also built upon s 3(l)(g) of the Town and County

Planning Act 1977, which .established as matter of national significance "the relationship of
Maori and their culture and traditions with their ancestral land." Although revolutionary for
the time, and despite Maori values being afforded some recognition in planning, the provision
and its application was viewed by many Maori as inadequate.

47

However, s 8 has also been the source of "great difficulty and confusion, and much
litigation," as the process of "ascertaining Treaty principles has required invention and
creation" by the Courts, as again, no clear legislative direction as to the meaning or
interpretation of s 8 was provided.

48

3. Roles of central government

Central government functions powers and duties under the Act are specifically
provided for in Part 4, ss 24-28, with limited delegation to other bodies also provided for ins
29. Central government roles are primarily assigned to the Minister for the Environment,
except for coastal management functions, which are the responsibility of the Minister of
Conservation. In general, the Act reduces the role of central government in the active
The Waitangi Tribunal was established under the Treaty ofWaitangi Act 1975 "to make recommendations on
claims relating to the practical application" (Treaty ofWaitangi Act 1975, Long Title). It released many
influential reports in the 1980s which criticised government sanctioned environmental degradation, which it
classified as breaches of the Treaty. While the Tribunal's recommendations had no binding force, they did
highlight issues for the government which became part of the Resource Management Law Reform process. See
J acinta Ruru "Managing Our Treasured Home: The Conservation Estate and the Principles of the Treaty of
Waitangi" (2004) 8 New Zealand Journal of Environmental Law 243, 250-251, and Chapter 4, n 99 and
accompanying text.
46
New Zealand Maori Council v Attorney General [1987] 1 NZLR 641 (CA) concerned the implications of the
legislative directive in s 9 of the State Owned Enterprises Act 1986 which required the Crown to not act
inconsistently with the principles of the Treaty. The duty therefore fell upon the Court to determine the
principles of the Treaty with which the Crown's actions had been inconsistent.
47
Janet Stephenson "Recognising Rangitiratanga in Resource Management for Maori Land: A Need for a New
Set of Arrangements (2001) 5 New Zealand Journal of Environmental Law 159, 176-7.
48
Williams "The Resource Management Act 1991: Well meant but hardly done," 684.
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management of natural and physical resources, and provides greater autonomy for regional
councils to formulate policy in their own regions. This shift in power reflects the general
retreat of central government which was distinctive of the fourth Labour Government reforms,
as well as international influences advocating for the devolution of decision making to the
level of community most affected.

49

The role played by central government, particularly in relation to leadership, came
50
under scrutiny in the first major review of the Act, initiated in 2004. The subsequent

Resource Management Amendment Act 2005 included provisions that gave extra powers and
functions to central government, designed to enable greater leadership at the national level.
By increasing the potential of central government power, the 2005 amendments effectively
drew back the extent of the devolution implemented in 1991, perhaps in the realisation that it
had gone too far. This section will look at central government roles assigned to individual
Ministers, focusing on the major leadership and directive functions.

a) Functions of the Minister for the Environment

The principal functions of the Minister for the Environment are provided in s 24.
These include the recommendation of regulations prescribing national environmental
51
standards and the recommendation of national policy statements (except coastal); the

approval of network utility operators as requiring authorities and heritage protection
authorities; 52 the making of water conservation orders;

53

monitoring the effect and

implementation of the Act and the relationship between the functions of central and local
government; 54 and the investigation of the use of economic instruments to achieve the

49

See Chapter 4.2 above.
The review was announced in May 2004, and was focused on improving the quality of decisions and processes·
"whilst not compromising good environmental outcomes or public participation." Specifically, the review was
concerned with getting better and faster resource consent decisions, providing a means of working with local
councils for decisions "too big" for local decision making, and getting more national leadership, particularly
through national policy statements and standards. See Ministry for the Environment Resource Management
Amendment Act 2005- Overview (Ministry for the Environment Information Sheets, August 2005)
<http://www.mfe.govt.nz/publications/rma!rmaa2005-factsheets-aug05> (accessed October 2009).
51
Resource Management Act 1991, s 24(a) and (b).
52
Resource Management Act 1991, s 24(d). The application process for network utility operators to become
requiring agencies was set out in s 167, and similarly for heritage protection authorities, the process was set out
ins 188.
53
Resource Management Act 1991, s 24(e). Part 9 of the Act dealt with water conservation orders.
54
Resource Management Act 1991, s 24 (f) and (g). The Minister for the Environment was also entitled to
monitor and investigate any matter of environmental significance under s 24(ga) (inserted by s 17 of the
Resource Management Amendment Act 1993).
50
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purposes of the Act. 55 Powers to intervene and call-in applications to make decisions on
projects of national significance are also granted to the Minister, and will be discussed more
fully as extraordinary activity in the next chapter. 5

i.

6

Strengthened leadership under the Resource Management Amendment Act 2005
Additional functions for the Minister for the Environment were added by the Resource

Management Amendment Act 2005.

57

This includes the power to investigate and make

recommendations on the performance of a local authority, on any of its functions, powers or
duties. 5 8 In October 2009, these powers were invoked for the first time, in respect of
Environment Canterbury and the Far North District Council. This followed findings that
Environment Canterbury processed only 29 percent, and the Far North District Council37
percent of resource consents within the statutory timeframes.

59

Reports are due back to the

Minister in 2010.
Additional powers added in 2005 allow the Minister to direct a regional council or
territorial authority to prepare, change or vary a regional or district plan respectively in order
60
to address a resource management issue; and request a local authority to supply information

within 20 working days, at no cost to the Minister.

61

Further residual and limited powers

allow the Minister to appoint people to carry out the functions of a local authority if it was
considered that authority was not performing to extent necessary to carry out the purposes of
the Act, 62 and to make grants and loans to assist in achieving the purposes of the Act.

63

55

Resource Management Act 1991, s 24(h). Economic instruments could include charges, levies, or other fiscal
measures or incentives.
56
Resource Management Act 1991, s 24(c). The process and procedures for interventions in decisions on
proposals of national significance (call-ins) are contained in Part 6AA (as amended 2009). For the purposes of
this thesis, call-ins on such projects are seen as extraordinary government activity, in the sense that such action
subverts the ordinary consent processes and procedures, despite being legislatively provided for.
57
The 2005 amendments also made significant changes to the call-in procedures, which are discussed in the next
Chapter.
58
Resource Management Act 1991, s 24A.
59
See Ministry for the Environment Resource Management Act: Two Yearly Survey of Local Authorities
200712008 (ME937, 2009) <http://www .mfe.govt.nz/publications/rma/annual-survey/2007-2008/index.html>
(accessed November 2009), 72.
60
Resource Management Act 1991, s 25A. This section gave the Minister power to require the local authority to
initiate a plan change, but did not give the Minister power to direct the outcome of the planning process.
61
Resource Management Act 1991, s 27 as substituted by the Resource Management Amendment Act 2005.
The time limit could be extended by the Minister.
62
Resource Management Act 1991, s 25(1). Under s 25(2) no such appointment could be made until the relevant
authority had been notified in writing, and given a reasonable opportunity to remedy the defaults complained of.
63
Resource Management Act 1991, s 26.
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ii.

National policy statements

The preparation of national policy statements is a key function of central government.
Two principal types of policy statements which apply nationally are issued by order in
council, namely national policy statements and New Zealand coastal policy statements.
Preparation of the former is discretionary, and made on the recommendation of the Minister
for the Environment, whereas the latter is mandatory and a function of the Minister of
Conservation, and will be discussed separately. 64
Despite their discretionary nature, national policy statements were intended to form
part of the "detailed provision" within the broad statutory framework provided by the
Resource Management Act. 65 However, in practise, national policy statements have only
recently been produced, and the lack of any until2008 created a significant vacuum of central
government leadership and direction on significant environmental issues. As national policy
statements sit high within the planning hierarchy, this has had far-reaching impacts, and
seriously hampered the work of others implementing the legislation, particularly local
authorities, who have had to litigate standards on individual applications on a local basis. 66
The purpose of national policy statements is set out in s 45(1) as being "to state
objectives and policies for matters of national significance that are relevant to achieving the
purpose of this Act." Essentially, national policy statements are an instrument central
government can use to retain a measure of control of the management of resources, by
guiding local government over how to balance competing national interests and local costs, in
a high-level policy framework. They give central government the opportunity to elaborate on
the legislative text, by providing further policy direction and guidance. 67 In determining
whether to make a national policy statement, a wide range of factors identified in s 45(2) may
be considered, but policies must relate to matters of national significance, rather than of lesser
significance. 68
As originally enacted, the process for making a national policy statement is set out in
ss 47-52. After preparing a proposed national policy statement in accordance with ss 45 and

64

See Chapter 5.3.
Resource Management Bill1989, no 224-1, Explanatory note, ii
66
Susan Rhodes "Proposals for Amendments to the Resource Management Act- An Applicant's I Submitter's
Concerns in Resource Management Act Amendments: the more it changes, the more it stays the same?
(Auckland District Law Society, 27 April1999), 31.
67
Kevin Guerin Central government guidance and the Resource Management Act (New Zealand Treasury
Policy Perspectives Paper 05/02, March 2005) 4
68
Nolan Environmental and Resource Management Law, 163.
65
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69
46, the Minister appoints a board of inquiry to inquire and report on it, as well as to publicly
70
notify the proposed statement, and seek submissions. The board of inquiry conducts a

hearing at which submissions may be made by any person;

71

following which a report and

recommendations are made, considering the matters in Part 2 of the Act, the proposed policy
statement, any submissions or evidence received, and any other relevant matter.

72

The

Minister then considers the report, makes any changes that he or she sees fit, before
recommending to the Governor-General in Council that the national policy statement be
approved. 73 An evaluation of alternatives, benefits and costs under s 32 is required for both
the proposed statement and before the national policy statement is issued.

74

The cumbersome, costly and slow nature of these procedures has often been cited as a
reason for the lack of national policy statements.

75

This objection was addressed in the 2005

Amendment Act, which provides the option of following the standard process as set out
76
above, or to establish and use an abridged process. The latter gives the Minister a more

informal procedural option, with the only requirements being that the public must be given an
opportunity to make a submission on the proposed statement; and that the Minister must
consider the advantages of either process, the nature of the proposed policy and previous

69

Resource Management Act 1991, s 47. The Minister may also in accordance with s 47(2) set terms of
reference or set the rate of remuneration to be paid to members of the board of inquiry.
70
Resource Management Act 1991, s 48.
71
Resource Management Act 1991, s 49 provided that any person may make a submission to the board of
inquiry. The conduct of the hearing was set out in s 50, which applied the powers and duties of consent
authorities in sections 39-42A to boards of inquiry.
72
Resource Management Act 1991, s 51.
73
Resource Management Act 1991, s 52.
74
Resource Management Act 1991, s 32(1)(a) and s 32(2)(a). The requirements for this evaluation were
simplified in 2003, to require the evaluation to examine the extent to which each objective is the most
appropriate way to achieve the purpose of the Act; and whether, having regard to their efficiency and
effectiveness, policies, rules, and other methods are the most appropriate for achieving the objectives. See
Resource Management Act 1991, s 32(3) as substituted by the Resource Management Amendment Act 2003.
Prior to 2003, compliance obligations were more onerous, and gave rise to a number of cases in which the
standard of compliance was analysed, particularly with regard to the adoption of rules in district plans. See for
example Nugent Consultants Limited v The Auckland City Council [1996] NZRMA 487. The Environment Court
amended the Nu gent test following the 2003 amendment in Eldamos Investments Limited v Gisbourne District
Council (Environment Court, Wellington W047/2005, 22 May 2005). The evaluation must also take into
account the benefits and costs, and the risk of acting or not acting if there was uncertain or insufficient
information about the subject matter, Resource Management Act 1991, s 32(4).
75
See for example, David Young, Values as Law: The History and Efficacy of the Resource Management Act
(Institute ofPo1icy Studies, 2001) 42.
76
Resource Management Act 1991, s 46A. The insertion of the option of an alternate process was indicative of
the desire to simplify procedures surrounding national policy statements, and to ensure the development of them.
In choosing which process to use, the matters listed in s 46A(2) were inserted by the Select Committee during
the passage of the 2005 Amendment Act because it was felt guidance should be given to the Minister, in order to
avoid a potentially unchecked ministerial discretion, which submitters feared may result in less public
participation. See Resource Management and Electricity Legislation Bill2004, no 237-2 Commentary, 7.
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consideration of similar policies. 77 National policy statements can be changed, reviewed or
revoked, using either of the mechanisms provided ins 46A(l).
As high level planning documents, national policy statements affect all other
documents below it in the hierarchy of instruments provided by the Resource Management
Act. Consequently, local authorities must amend, as soon as practicable, all relevant
documents to give effect to a national policy statement once promulgated. Documents
affected include proposed or existing regional policy statements, or proposed or existing
regional or district plan. 78
In practise, this was not required until 2008, when the first national policy statement
was finally promulgated. The making of statements was largely facilitated by the
modifications made by the Resource Management Amendment Act 2005, demonstrating a
renewed commitment to greater central government leadership. The 2004 review of the Act
highlighted in particular that the lack of clear statements on certain issues of national
79
significance led to insignificant weight being given to them in local decision making. As a

result, the first national policy statement, on electricity transmission, was finally issued, and
gazetted on 13 March 2008. 80 This statement acknowledges the national significance of the
81
national grid, with the stated objective being:

To recognise the national significance of the electricity transmission network by
facilitating the operation, maintenance and upgrade of the existing transmission
network and the establishment of new transmission resources to meet the needs of
present and future generations, while managing the adverse environmental effects of
the network; and managing the adverse effects of other activities on the network.

At present, there are three further national policy statements in development, on
renewable electricity generation, 82 freshwater management,

83

and flood risk management. 84

77

This abridged process cannot be used for matters to be inserted in regional and district plans without further
public notice, Resource Management Act 1991, s 46A(3), s 55(2A)(b)
78
Resource Management Act 1991. s 55.
79
Hon Trevor Mallard, Minister for the Environment Approval of the National Policy Statement on Electricity
Transmission (Cabinet Paper 04-C0407, 22 February 2008).
80
See National Policy Statement on Electricity Transmission, 2008
<http://www.mfe.govt.nz/publications/rma!nps-electricity-transmission-mar08/nps-electricity-transmissionmar08.pdf> (accessed March 2009)
81
Ibid, 3.
82
The intention to prepare a national policy statement on renewable electricity generation was announced in
October 2007, and a board of inquiry was appointed in August 2008. The proposed national policy statement
was publicly notified for comment on 6 September 2008, and hearings commenced on 27 April 2009 and were
completed on 26 August 2009. The website of the Ministry for the Environment provides updated information
on the progress of this statement, see http://www.mfe.govt.nz/rma!central/nps/generation.htrnl.
83
In July 2008, a board of inquiry was appointed, and 20 September 2008, publicly notified the proposed
national policy statement on freshwater management and called for submissions. After receiving 149
submissions, hearings concluded on 18 September 2009. The website of the Ministry for the Environment
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The Ministry for the Environment was also scoping the possibility of a national policy
statement on urban design, but the current Phase II of reform of the Resource Management
85
Act appears to have superseded this.

The development of these national policy statements is closely linked with the
development of national environmental standards, and demonstrates a renewed commitment
by central government to provide greater national direction, as envisaged by amendments to
the Act in 2003, and 2005 in particular. However, a widely anticipated national policy
statement on biodiversity was abandoned in 2006, 86 and the use of non-statutory instruments,
87
in the form of both strategies and guidelines, has been preferred. The 2009 amendments

now allow the Minister to withdraw part or all of a national policy statement before it is
88
approved, and the Minister may now suspend a board hearing for a specified period.

There are inherent limitations to national policy statements that have yet to be fully
realised as they have been under-utilised tools. For example, national policy statements are
difficult to write, and without considerable knowledge of regional and local issues in the
development of national policy, the effectiveness of the statement at the local decision making
level can be compromised. 89 In addition, there is no mechanism to deal with conflicts
90
between national policy statements if multiple statements are produced.

In spite of their difficulties, national policy statements underpin the integrated regime
that the Resource Management Act creates. They enable national goals to be interpreted and
applied down the hierarchy of policies and plans, so that local planners gain direction and
provides updated information on the progress of this statement, see
http://www.mfe.govt.nz/rma/centrallnpslfreshwater-management.html.
84
In March 2007 the Minister for the Environment and Cabinet formally stated the process to develop a national
policy statement on flood risk management. A board of inquiry was appointed in August 2008, but will only
come operational if it is "agreed that a national policy statement should proceed." Initial s 32 analysis "has
identified that a national policy statement may not be the best tool to assist local authorities to achieve reductions
in flood risk." Further investigations are continuing. See http://www.mfe.govt.nz/issues/land/natural-hazardmgmt/nps-flood- management.html for updated information.
85
In August 2008, the Ministry for the Environment sought views on the scope of a national policy statement on
urban design. A report summarising the 120 submissions received was released in March 2009, but following
Cabinet approval of Phase 11 of the Resource Management Act reforms, the scope of an national policy
statements has been halted, and instead, a "work stream on centred on urban planning issues" is being pursued.
See http://www.mfe.govt.nz/rma/centrallnps/urban-design/index.html for updated information.
86
Sandra Jungen Adapting to Climate Change: The implication of species movement for New Zealand
environmental law (Dissertation submitted in partial fulfilment of the degree of
Bachelor of Laws (with Honours) at the University of Otago, 2008), 28. No concrete reasons appear to have
been given for this abandonment.
87
See for example the Environment 2010 Strategy, National Strategy on Environmental Education, Biodiversity
Strategy.
88
Resource Management Act 1991, ss 47A and 51A (as amended 2009)
89
Jenny Chetwynd "The Resource Management Act and Facilitating Renewables" in Beyond the RMA: An indepth exploration of the Resource Management Act 1991 (Environmental Defence Society, Conference
Proceedings 30-31 May 2007), 122.
90
Jenny Chetwynd "The Resource Management Act and Facilitating Renewables," 122.
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guidance in aligning their objectives and policies with those higher in the hierarchy.

91

Consequently, the courts are having to deal with issues on an episodic basis, and cases are
92
having to turn on their facts when it comes to value judgments. In addition, a lack of

national direction gives rise to central government interventions into the ordinary run of
resource management, or extraordinary activity, as will be discussed in the next chapter.

iii.

National environmental standards
Like national policy statements, preparing and promulgating national environmental

standards through regulations is a discretionary function of the Minister for the
Environment. 93 National environmental standards are technical regulations, designed to set
nationally applicable standards for areas of environmental management. However it was not
until after significant amendments and clarifications were made in 2003, that the first formal
standards were issued in October 2004.

94

Again, like national policy statements, the

complicated procedures relating to the introduction of national environmental standards were
seen as an impediment to producing standards, with none being issued. Consequently, local
government received little central government guidance, resulting in inconsistent approaches
95
to similar environmental problems throughout the country. The new provisions provided for

by the Resource Management Amendment Act 2003 are therefore designed to simplify the
process, create a mechanism for local government to adopt the standards, and clarify the
relationship between standards and other planning instruments or procedures.
The matters for which national environmental standards could be made are specified
ins 43(1), and include the matters referred to in ss 9 and 11-15, standards for noise and
standards, methods or requirements for monitoring.

96

Specifically, standards can concern

contaminants; water quality, level or flow; air quality; or soil quality in relation to the
discharge of contaminants. Regulations can be qualitative or quantitative, a method for
91

Neil Ericksen, Philip Berke, Janet Crawford and Jennifer Dixon Planning for Sustainability: New Zealand
under the Resource Management Act (International Global Change Institute, 2003) 69.
92
Quoted opinion of Royden Somerville in Young, Values as Law, 42.
93
Resource Management Act 1991, s 24(b) provided that the Minister for the Environment could recommend the
making of national environmental standards. These were then made regulations by the Governor-General, by
Order in Council under s 43(1).
94
The first standards, relating to certain air pollutants, dioxins and other toxics were gazetted and came into
effect on 8 October 2004. See Resource Management (National Environmental Standards Relating to Certain
Air Pollutants, Dioxins, and other Toxins) Regulations 2004, SR 2004/309.
95
New Zealand Parliamentary Debates, Vol. 607, 20 March 2003, p.4293.
96
As originally enacted, s 43(1)(a) initially specified standards could be prescribed "relating to the use,
development and protection of natural and physical resources." The Resource Management Amendment Act
2003 replaced this provision with the matters referred to ins 9 and ss 12-15. Section 11 was added as another
matter for which standards could relate by the Resource Management Amendment Act 2005.

93

classifying a natural or physical resource, an exemption, transitional or a method, process or
technology of implementation.
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In addition, standards can take a variety of forms, including

those which prohibit or allow an activity; those which restrict the making of a rule or granting
98
of resource consent; and those which required a person to obtain a certificate of compliance.

Regulations can only be made after the Minister has publicly notified the proposed
subject matter and reasons for it, established a process for public comment, reported and
recommended on such comment and the subject matter, and publicly notified that report and
recommendation. 99 After the 2009 changes, this process was not required for any amendment
to a national environmental standard where it has no more than a minor effect, or where it
corrects errors or technical information.

100

The Minister must also prepare as 32 report,

evaluating the alternatives, benefits and costs of the proposed national environmental
standard. 101
The relationship between national environmental standards and rules or consents,
water conservation orders, designations, and bylaws was also clarified by amendments in
2003 and 2005. In the event of a conflict, national environmental standards are to prevail, or
if a rule in a plan or a bylaw is more stringent, it may prevail if expressly allowed by the
102
Similarly, more stringent national environmental
national environmental standard.

standards prevail over a water conservation order or designation, but a more stringent order or
designation prevails over less stringent standards.

103

Exceptions were made for existing

resource consents or water, coastal or discharge permits, until permit conditions were
reviewed.

104

Similarly, existing designations where the work had been completed, or an

105
These clarifications were made to
outline plan had been approved, were also exempt.
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Resource Management Act 1991, s 43(1)(b).
Resource Management Act 1991, s 43A.
99
Resource Management Act 1991, s 44 (2).
100
Resource Management Act 1991, s 44 (3).
101
Resource Management Act 1991, s 32(1)(a). As 32 report was also required for national policy statements,
coastal policy statements (from the Minister of Conservation) and by local authorities for policy statements or
plans. Seen 74 above.
102
Resource Management Act 1991, s 43B (rules or consents) and s 43E (bylaws). In the debate leading up to
the 2003 amendments, some industries wanted national environmental standards to be a check on some
individual councils "unreasonably imposing unduly tough standards" in plans, compared to what most councils
elsewhere around the country were doing. In fact, the opposite was enacted -no council can relax a standard,
but can choose to make it tougher. However, it was envisaged that the s 32 evaluation would require councils to
think carefully about their justification for departing from a national environmental standard.
103
Resource Management Act 1991, s 43C (water conservation orders) and s 43D (designations).
104
Resource Management Act 1991, s 43B(5) and (6).
105
Resource Management Act 1991, s 43D.
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94

ensure that national environmental standards constitute environmental bottom lines, not top
lines, in line with the original intent of the Act.

106

The Resource Management (National Environmental Standards Relating to Certain
107
Air Pollutants, Dioxins, and Other Toxics) Regulations 2004 were the first standards issued

in October 2004, 13 years after the passing of the Resource Management Act. The
implementation of standards was seen as the most appropriate national instrument for
achieving the objectives of promoting consistent and efficient air quality management,
reducing emissions, and improving air quality.

108

In addition, the standards created a "level

playing field" across councils, clarifying expectations to guide resource consent applications
and decision making, and provided a clear expression of the national interest.

109

Since the

issuing of these standards, two further standards have been issued, regarding sources of
human drinking water and telecommunications facilitiesY

0

Standards on electricity

111
A range of
transmission have been approved, and will come into effect in January 2010.

standards are also in development, regarding the measurement of water takes, ecological
flows and water levels, future sea-level rise, and on-site wastewater systems. Standards on
112
contaminated land are also being scoped.

However, like the absence of national policy statements, the lack of standards until
2004 clearly illustrates how the inadequacies of the legislation led to a vacuum of central
government leadership, leaving local government to "struggle on its own to develop simple,
effective and consistent environmental controls."

113

106

Resource Management Amendment Bill (No. 2) 2003, no 39-2, Commentary, 6
See Resource Management (National Environmental Standards Relating to Certain Air Pollutants, Dioxins,
and Other Toxics) Regulations 2004 (SR 2004/309)
108
Ministry for the Environment Proposed National Environmental Standards for Air Quality (2003).
109
Marian Hobbs, Minister for the Environment, National environmental standards approved (Ministerial Press
Release, 15 July 2004).
110
See Resource Management (National Environmental Standards for Sources of Drinking Water) Regulations
2007, SR 2007/396 and Resource Management (National Environmental Standards for Telecommunications
Facilities) Regulations 2008, SR 2008/299.
111
See Resource Management (National Environmental Standards for Electricity Transmission Activities)
Regulations 2009, SR 2009/397.
112
As of December 2009, the standards in development were at various stages, from initiating consultation, to
drafting, and standards on contaminated land were being scoped.
113
This comment was made by the Minister for the Environment, Hon Marian Hobbs, during the Third Reading
of the Resource Management Amendment Bill 2003, in which, speaking generally of the Bill, she also
commented that it was not the principles of the Act which were flawed, but the overly restrictive and uncertain
process requirements. The new provisions relating to national environmental standards were seen to "make it
easier for central government to become involved in this process." See New Zealand Parliamentary Debates,
Vol. 608, 13 May 2003, p.5629.
107
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iv.

Water conservation orders
Much of the water management regime regulated through the Resource Management

Act has been derived from previous legislation, primarily the Water and Soil Conservation
Act 1967. The most important bodies responsible for the administration of the water
management system are regional councils, and with the exception of the Minister of
Conservation with respect to the coastal marine area, central government has no direct
114
administrative jurisdiction in relation to the allocation and management of water resources.

Notwithstanding the role of central government in making national policy statements or
national environmental standards, the key function of the Minister for the Environment with
respect to water is the recommendation of water conservation orders.
Water conservation orders are in effect a separate water allocation provision in the
Act, to preserve the natural state of any water body that is considered to be of national
significance. 115 Provisions relating to water conservation orders are contained in Part 9 of the
Act, and are similar to those inserted by the Water and Soil Conservation Amendment Act
1981. 116 The key similarity is that of the primacy afforded by Parliament to conservation
values, as the stated purpose of orders of recognising and sustaining the outstanding amenity
and intrinsic values of waters 117 is to be achieved "notwithstanding anything to the contrary in
Part 2." 118 It is therefore arguable that water conservation orders effectively sit above the
sustainable management objective of the Act.

119

However it has been made clear that Part 2

120
provisions are not excluded entirely, only those aspects contrary to the stated purpose.

114

Nolan Environmental and Resource Management Law, 479. With respect to the coastal marine area, regional
councils exercise their functions in conjunction with the Minister of Conservation, sees (30)(1)(d). The coastal
marine area is defined in s 2 to mean the foreshore seabed, coastal water, and airspace above the water between
mean high water springs and the outer limits of the territorial sea, with a statutory formula applied to river
mouths.
115
P. Ali Memon "Freshwater management policies in New Zealand" in P. Ali Memon and Harvey Perkins (eds)
Environmental Planning and Management in New Zealand (Dunmore Press Ltd, 2000), 247.
116
See Chapter 2, n 190 and accompanying text.
117
Resource Management Act 1991, s 199(1). These values may be afforded by waters in their natural state (s
199(1)(a)) or where waters are no longer in their natural state, the amenity or intrinsic values of those waters
which in themselves warrant protection because they are considered outstanding (s 199(1)(b)).
118
Nolan Environmental and Resource Management Law, 516. Without this qualification, the degree of
protection is reduced, as within the context of a water conservation order application, the test which would apply
under Part 2 could operate in a manner similar to that of the balancing test under the Water and Soil
Conservation Act 1967. The balancing test was confirmed by the Court of Appeal in Keam v Minister of Works
and Development [1982] 1 NZLR 319, and entailed that "any proposed use of natural water should be a
beneficial use, and that the loss which might follow from the taking of the water should be weighed against the
benefit which will result from its use."
119
Memon "Freshwater management policies in New Zealand," 247.
120
Rangitata South Irrigation Limited v Fish and Game (Environment Court, Christchurch C109/2004, 5 August
2004 ). This has the effect of focusing on "the protection aspect of the conservation purpose by excluding
considerations of matters which are opposite to that purpose." It therefore follows that water conservation orders
effectively sit above the sustainable management objective of the Act, see Memon "Freshwater management
policies in New Zealand," 247.
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The two forms of protection afforded by the 1981 legislation, namely the national
water conservation order and the local water conservation order, each with its own
administrative procedures, criteria and degrees of protection, were eliminated under the
Resource Management Act, with s 200 simply providing for water conservation orders. Two
distinct types of order can be issued; 121 preservation orders which require leaving the water in
its natural state, 122 or protection orders which provide for the protection of particular
characteristics considered to be "outstanding," or which are considered to be of outstanding
significance in accordance with tikanga Maori. 123
Applications for a water conservation order can be made by any person to the Minister
for the Environment, 124 upon which the Minister is obliged to either appoint a special tribunal
to hear and report on the application, or reject the application, notifying the reasons to the
applicant. 125 The special tribunal is required to convene a hearing to consider the
application, 126 and then report on the application, either giving notice of a draft water
conservation order, or recommending that it be declined. 127 If submissions are made, the
Environment Court is required to conduct a public inquiry and report on the Special
Tribunal's report, 128 recommending to the Minister that it either be rejected or accepted, with
121

This distinction was not explicit in the 1981legislation, but clearly implicit in the terminology used and
recognised as such by the Planning Tribunal in the first application, see Re National Water Conservation (Motu
River) Order 1983 (1984) 10 NZTPA 7.
122
Resource Management Act 1991, s 199(2)(a). No water, coastal or discharge permit can therefore be granted
which would alter the water body.
123
Resource Management Act 1991, s 199(2)(b). These types of water conservation orders protect water bodies
that are considered to be outstanding as a habitat for terrestrial or aquatic organisms; as a fishery; for its wild,
scenic or other natural characteristics; for scientific and ecological purposes; or for recreational, historical,
spiritual or cultural purposes.
124
Resource Management Act 1991, s 201(1). Under the 1981legislation, only the Minister, local and public
authorities, and statutory bodies with functions relevant to water could apply for water conservation orders. The
requirements for an application are set out ins 201(2).
125
Resource Management Act 1991, s 202(1). The tribunal shall have 3-5 members, with a chairperson
appointed by the Minister, or by the members (s 203).
126
Prior to the hearing the special tribunal is required under s 204 to publicly notify the application and call for
submissions, the requirements for which are contained ins 205. The tribunal is also entitled to request further
information in the same manner as a consent authority under s 92. The requirements for the conduct of the
hearing are set out in s 206, during which the special tribunal has the same functions, powers, immunities and
privileges as the District Court. In considering the application, s 207 requires particular regard to the purpose of
a water conservation order and the other matters set out ins 199. In addition, the tribunal needs to have regard
for all submissions; the needs of primary and secondary industry and the community; and the relevant provisions
of any New Zealand Coastal Policy Statement, regional policy statement, regional plan, district plan and any
proposed plan.
127
Resource Management Act 1991, s 208. The report is to be made "as soon as reasonably practicable" and is
then sent to the applicant, Minister and relevant regional council, territorial authority, iwi authority and all
submitters.
128
The Environment Court is restricted to inquire "into the submissions and objections received by it," not
conduct a hearing de novo, nor directly inquire into the application for the water conservation order. See Re
National Water Conservation (Motu River) Order 1983 (1984) 10 NZTPA 7 at 10. The scope ofthe
Environment Court's inquiry was also considered in Rangitata South Irrigation Limited v Fish and Game
(Environment Court, C082/2003, 24 June 2003) at 6, where it was concluded that whereas the Special Tribunal's
inquiry was into the application, the Environment Court had only regard for the application in relation to the
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or without modification, and where appropriate include a draft water conservation order; or
recommend the application be declined.

129

The Governor-General may then, on the recommendation of the Minister, make a
water conservation order. 130 Such a recommendation must be made in accordance with either
131
the Environment Court's or the Special Tribunal's report, although the Minister does have

discretion to reject the recommendations, for which a written statement must be submitted to
132
Parliament setting out the reasons for the decision.

Water conservation orders in effect impose restrictions or prohibitions on the exercise
of a regional council's powers. Whilst water conservation orders do not affect or restrict any
resource consent previously granted or any established lawful use, no new water permit or
discharge permit can be granted if it is contrary to any conditions contained in the water
conservation order. 133 If a water permit or discharge permit is granted, conditions must be
imposed to ensure the provisions of the water conservation order are maintained; and
furthermore, no consent is to be granted unless the combined effect of the permit and any
other existing authorised use or activity is such that the provisions of the water conservation
order can remain without change or variation.

134

It was held in Kemp v Queenstown Lakes District Council [2000] NZRMA 289 at 319

that water conservation orders were, by virtue of s 200, designed to impose restrictions or
prohibitions in the exercise of the power of regional councils, and were designed to relate to
qualities and quantities of water. This is reinforced by the effect of an order being to prevent
or control, by imposition of conditions, the grant of water permits, coastal permits or
discharge permits, but not land use controls. 135 However the Court may take into account the
provisions of a water conservation order when assessing a resource consent application,
submissions lodged with that Court, and should not have regard to the original submissions, except
jurisdictionally to ascertain the scope of its inquiry. The Environment Court must however, have regard to the
Special Tribunal's report .
129
Resource Management Act 1991, s 213. This provision also requires the Environment Court to publicly
notify its decision in a manner it sees fit.
130
Resource Management Act 1991, s 214(1).
131
Resource Management Act 1991, s 214(2).
132
Resource Management Act 1991, s 215. The written statement must also be served to the applicant and other
submitters to the Environment Court or Special Tribunal.
133
Resource Management Acts 217(1). In discussion of this provision, the Environment Court in Rangitata
South Irrigation Limited v Fish and Game (Environment Court, C109/2004. 5 August 2004) was inclined
(although not required to decide in this case) that this should be interpreted as meaning that if a water
conservation order is made on terms which happen to be inconsistent with existing resource consents, then the
latter prevail until they expire; rather than meaning that the Minister is prohibited from making a water
conservation order which is inconsistent with existing resource consents.
134
Resource Management Act 1991, s 217(2). See also Derek Nolan Environmental and Resource Management
Law (3rct ed, Lexis Nexis, 2005) at 523.
135
Resource Management Act 1991, s 217(2)
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although it must be borne in mind that water conservation orders are concerned with the
intrinsic values of a water body. 136 Accordingly, district councils are not bound by water
conservation orders. 137 Regional policy statements, regional plans and district plans must be
consistent with the provisions of a water conservation order. 138
Sixteen water conservation orders are currently in force (including one amendment
order) covering water bodies which have outstanding amenity or intrinsic values. 139

b) Functions of the Minister of Conservation

The Minister of Conservation is specifically assigned functions relating to coastal
management, as defined in s 28. These include the preparation and recommendation of New
Zealand coastal policy statements, 140 the approval of regional coastal plans, 141 the monitoring
of the effect and implementation of national coastal policy statements and permits issued, 142
and the carrying out of functions to consider controls on a recognised customary right if the
activity has a significant adverse effect on the environment. 143
In addition, until the Resource Management (Simplifying and Streamlining)

Amendment Act 2009, the Minister of Conservation had the unusual function of making
decisions on applications for coastal permits in relation to restricted coastal activities. 144 This
136

Queenstown Bungy Centre Limited v Queenstown Lakes District Council (Environment Court C035/2002, 19
March 2002). In this instance, the Court took into account the provisions of the Kawarau Water Conservation
Order but gave it limited weight as it related to the intrinsic values of the River, and the application related to the
activities that would occur over the Shotover Canyon (scenic balloon flights and bungy jumps).
137
Nolan Environmental and Resource Management Law, 523.
138
See Resource Management Act 1991, s 62(3) (regional policy statements), s 67(4) (regional plans) and s
75(4) (district plans).
139
See www.mfe.govt.nz/issues/water/freshwater/water-conservation/index.html for a full list of water
conservation orders issued under both the Water and Soil Conservation Act 1967 and the Resource Management
Act 1991. An application for a water conservation order on the Hurunui River, and an application to vary the
Kawarau River Water Conservation Order in respect of the Nevis River have been lodged.
140
Resource Management Act 1991, s 28(a). The preparation and recommendation of coastal policy schemes
was provided for in s 57, which essentially required the Minister of Conservation to follow the same processes
set out in ss 46-52, which related to the creation of national policy statements.
141
Resource Management Act 1991, s 28(b). The preparation, change and review of policy statements and
plans, including regional coastal plans was provided for in the first Schedule to the Act.
142
Resource Management Act 1991, s 28(d).
143
Resource Management Act 1991, s 28(e) as added by the Resource Management (Foreshore and Seabed)
Amendment Act 2004. These functions were listed in Schedule 12.
144
Resource Management Act 1991, s 28(c). The process, required considerations and procedures for ministerial
consideration were set out in s 119. The consent process was initiated by an application to the regional council
under s 117(1), after which copies are forwarded to the Minister of Conservation, and submissions invited. The
application is considered by a council hearing committee (which under s 117(5) must contain a ministerial
appointee), and makes a recommendation to the Minister (s 118). Anyone who made a submission on the
application who is dissatisfied with the result can appeal to the Environment Court (s 118(6) and s 120(1)),
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power was unusual in the context of the Act's regime in that the final resource consent
decision was made by the Minister, as opposed to a regional council or, after an appeal, the
Environment Court; and as such was regarded by the High Court as reflecting "the importance
attached by Parliament to coastal development."

i.

145

New Zealand coastal policy statements
New Zealand coastal policy statements are similar to national policy statements, and

sit at the top of the hierarchy of coastal management planning instruments. Designed as a set
of guidelines with which other plans must be consistent, the purpose of a coastal policy
statement is to state policies in order to achieve the purposes of the Act, in relation to the
coastal environment. 146 Furthermore, it is to "set a series of guidelines with which a regional
147
plan must be consistent, and to set the grounds referred to ins 68(4)."

Coastal policy statements are prepared following the same processes set out for
national policy statements in ss 46-52, and the provisions relating to changes, publication and
local authority recognition of national policy statements also apply to coastal policy
statements. 148 Subject matters on which objectives and policies could be included are listed in
s 58. However, unlike national policy statements, it is mandatory for at least one coastal

which after a full hearing must recommend the confirmation, amendment or cancellation of a decision to which
an inquiry relates (s 290(3)). After receiving the recommendation of the hearing committee or report of the
Environment Court, the Minister must make a decision (within 20 working days) under s 119.
145
Whangamata Marine Society !ne v Attorney-General [2007] 1 NZLR 252 at para 6.
146
Resource Management Act 1991, s 56. The term "coastal environment" is not defined by the Resource
Management Act, or the New Zealand coastal policy statement, but has been considered in both commentary and
case law, with the 1977 definition (under previous legislation) in Northland Regional Planning Authority v
Whangarei County Council (1977) 6 NZTPA 216 (TCPAB) generally being accepted. In that case, the Planning
Tribunal held that the term "coastal environment is an environment in which the coast is a significant part or
element, but clearly it is impossible to get an abstract definition which is capable of simple and ready application
to any given situation. What constitutes the coastal environment will vary from place to place and according to
the position from which a place is viewed. Where there are hills behind the coast, it will generally extend up to
the dominant ridge behind the coast. But where the land behind the coast is generally flat there may be difficulty
in defining the coastal environment." This definition has been consistently used by the Courts for Resource
Management proceedings, see for example Kaupokonui Beach Society !ne v South Taranaki District Council
(W30/2008), Dudin v Whangarei District Council (A022/2007), Wilkinson v Hurunui District Council
(C50/2000), and in itself is open to wide interpretation, often necessitating judgments for the purposes of
practical application. It is also clear that "coastal environment" includes, but is not limited to the coastal marine
area, which is defined in s 2 of the Resource Management Act.
147
Minister of Conservation v Taranaki Regional Council (1996) 2 ELRNZ 204; [1996] NZRMA 320, 6
[original judgment]. Section 68( 4) provides that a rule in a regional plan may specify an activity as a restricted
coastal activity only if the rule is in a regional coastal plan and the Minister of Conservation has required the
activity to be so specified on the grounds that the activity has or is likely to significant or irreversible adverse
effects on a coastal marine area, or occurs or likely to occur in an area having significant conservation value.
148
Resource Management Act 1991, s 57. Accordingly, references to the Minister in ss 46-55 are taken to be
references to the Minister of Conservation, and references to national policy statements, as references to coastal
policy statements.
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policy statement to be prepared.

149

Thus, the first operative New Zealand coastal policy

statement was issued by notice in the New Zealand Gazette on 5 May 1994.

150

The New Zealand coastal policy statement contains 57 policies, organised into seven
151
The principles are intended provide
chapters, and preceded by 14 general principles.

context to the policies, by representing "fundamental truths" about the coastal environment, to
aid the interpretation of the policies, as opposed to providing a course of action to achieve the
objectives as defined by Part 2 of the Act. 152 However, the principles have led to confusion,
particularly with regard to their legal status, and review of the New Zealand coastal policy
statement in 2004 questioned the need for their retention.

153

The amendments made to s 58 in

2005 provide options for change; namely the use of objectives, or inclusion of technical
material by reference. 154 Consequently, the 2008 proposed New Zealand coastal policy
statement has deleted the principles, and replaced them with objectives.

155

Despite criticisms of the New Zealand coastal policy statement, the 2004 review
generally found that the New Zealand coastal policy statement has "effectively generated
debate about New Zealand's national priorities for coastal management," and that "policies
have been implemented effectively through regional policy statements and regional coastal
plans." 156 It was found that the New Zealand coastal policy statement was only partially
effective in influencing district plans, however it was acknowledged that other factors also
determine land use outcomes.

157

149

Resource Management Act 1991, s 57(1). Under s 431 the Minister of Conservation was obliged to publicly
notify a proposed New Zealand coastal policy statement within one year of the commencement of the Act.
150
See New Zealand Coastal Policy Statement, 1994.
151
The main policy areas cover national priorities for preserving the natural character of the coastal environment;
the protection of coastal features of special value to tangata whenua; coastal subdivision, use or development; the
Crown's interest in Crown land in the coastal marine area; and matters to be included in regional coastal plans.
See the New Zealand Coastal Policy Statement 1994, Chapters 1-5.
152
Denis Nugent and Maui Solomon Commentary of the New Zealand Coastal Policy Statement (Department of
Conservation, 1994), 4.
153
This was considered in the review of the New Zealand coastal policy statement by both the independent
reviewer and the Department of Conservation. See Johanna Rosier Independent review of the New Zealand
coastal policy statement: a report for the Minister of Conservation (School of People, Environment and
Planning, Massey University, 2004) and Department of Conservation Review of the New Zealand Coastal Policy
Statement: Issues and Options (Policy Document, August 2006).
154
Department of Conservation Review of the New Zealand Coastal Policy Statement, 4-5.
155
The Proposed New Zealand Coastal Policy Statement was published in March 2008. Submissions were
called for and hearings by the appointed Board of Inquiry closed in December 2008. The Board was due to
report back by 31 May 2009. The s 32 report stated that the "1994 NZCPS principles have no legal weight and
principles are not being retained in the Proposed NZCPS as, pursuant to the Resource Management Act
Amendment Act 2005, objectives are now specifically provided for in the NZCPS." See Department of
Conservation, Proposed New Zealand Coastal Policy Statement: Evaluation under section 32 of the Resource
Management Act (February 2008).
156
Rosier Independent review of the New Zealand coastal policy statement, 10
157
Idem.
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The New Zealand coastal policy statement also identifies certain activities as
"restricted coastal activities" for which the Minister of Conservation was (until 2009) the final
158
These are activities "which have, or are likely to
decision maker on resource consents.

have, a significant or irreversible effect on the coastal marine area" and, pursuant to Policy
159
The
5 .3.1, are defined in the First Schedule of the New Zealand coastal policy statement.

schedule defines the thresholds, predominately related to the scale of the activity, at which
activities become restricted coastal activities. In order for restricted coastal activities to be
included in regional coastal plans, the grounds for restricted coastal activities must be
identified in the New Zealand coastal policy statement, and the Minister must also take the
further positive step of applying the criteria to specific instances, thereby "requiring" specific
160
activities be shown in specific plans.

ii.

Decisions on applications for coastal permits for restricted coastal activities
The specific function of the Minister acting as the final consent authority for restricted

coastal activities fell under particular scrutiny in light of the decision in Whangamata Marina
Society v Attorney-General [2007] 1 NZLR 252, which concerned a judicial review of the
Minister's decision to decline two restricted coastal activity permits to the Whangamata
Marina Society, required to establish a proposed marina.
The Minister was given this function within the Act's regime for several reasons,
including the inexperience of regional government and infancy of integrated coastal
management, 161 the need for a national perspective due to the transgression of regional
boundaries, 162 and the protection of Crown interests as the major owner of the coastal marine
158

Resource Management Act 1991, s 58( e). "Restricted coastal activities" are defined ins 2 to mean "any
discretionary or non-complying activity- (a) which in accordance with section 68, is stated by a regional coastal
plan to be a restricted coastal activity, and (b) for which the Minister of Conservation is the consent authority."
159
Resource Management Act 1991, s 68(4)(a). The Act also provides for restricted coastal activities in areas in
the coastal marine area that have significant conservation value (s 68(4)(b)), although the existing New Zealand
coastal policy statement does not identify any such areas.
160
Minister of Conservation v Taranaki Regional Council [1996] NZRMA 320, 6 [original judgment]. The
nature of the "requirement" as required by s 68(4) was also discussed, as it was not defined within the context of
that section by the Act. Judge Treadwell held that the requirement must be made in a formal matter prior to a
regional plan being publicly notified, and if made after public notification the Minister need not follow the
submission procedures and may invoke Clause 19 of the First Schedule.
161
Jordan Boyd "The Whangamata Marina Decision and Ministerial Decision-making under the Resource
Management Act" (2007) 11 New Zealand Journal of Environmental Law 297 at 305.
162
Hastings District Council v Minister of Conservation [2002] 12 NZRMA 529 at para 55. Wild J held that the
combination of Part V of the Act [national environmental standards] and s 119 required the Minister to take a
national perspective. Wild J also endorsed the remarks of Greig J in New Zealand Rail Ltd v Marlborough
District Council [1994] NZRMA 70 at 86, about the provisions in Part 2 of the Act having "a deliberate
openness about the language, its meanings and its connotations which ... is intended to allow the application of
policy in a general and broad way ... " Although made regarding decision making by the Environment Court,
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area. 163 In addition, given the importance prescribed to the preservation of the natural coastal
environment as a matter of national importance under s 6 of the Act, it was seen as desirable
164
for central government to retain some direct control over coastal activities.

To facilitate this national perspective, the scope of the Minister's power was
seemingly broad, constrained only by the limits ins 119, namely the requirement to take into
account the recommendation of the hearing committee or Environment Court and to have
165
regard to the matters set out in s 104, and the broad purposes of the Act in Part 2.

However, firm parameters were set around the exercise of this executive power by the High
Court in the Whangamata decision, in which the Minister's decision to refuse two
applications for restricted coastal activities to the Whangamata Marina Society was set aside.
In reviewing this decision, Fogerty J meticulously and comprehensively analysed the statutory
framework, to reveal a Ministerial discretion that was significantly fettered.

166

Specifically,

he concluded that whiles 119(2) gave the Minister the discretion to differ from the decision
of the Environment Court, this was constrained by subsections (3) and (4 ), which prevent the
Minister from relying upon material not considered by the Court, without first referring the
167
It was
application back to the Court for a recommendation in relation to the new material.

not the function of the Minister to hear witnesses, nor to test the quality of evidence and
submissions marshalled in support of the relevant criteria, as Parliament had clearly intended
that "all matters of relevance to the reasons for granting or refusing a permit are to be tested in
an adversary hearing."

168

The Minister did not have a judicial function,

169

and could therefore

170
only differ from the Environment Court in the weight given to the matters set out in s104.

Wild J considered they applied "with equal force to the exercise by the Minister of her power under s 119" [para
34], and that through the national perspective, achieving consistency throughout New Zealand was a legitimate
aim of the Minister of Conservation [para 56].
163
Rosier Independent review of the New Zealand coastal policy statement, 17. When the Resource
Management Act was enacted, the Minister of Conservation was the agent concerned with protecting the
Crown's national interests, which also reflected the "public expectation that beaches and the sea should be
common property resources available to all New Zealanders."
164
Ministry for the Environment, People Environment and Decision Making: the Government's Proposals for
Resource Management Law Reform (1988) 44
165
Resource Management Act 1991 s 119(2). Section 104 provided matters for consent authorities to have
regard to when considering resource consent applications, subject to Part 2 of the Act. This included
consideration of any actual and potential effects on the environment of allowing the activity (s 104(1)(a)), and
regard for relevant provisions of national policy statements, New Zealand coastal policy statement, regional
planning statements (or proposed statements) or any other relevant matter considered reasonably necessary to
determine the application (s 104(1)(b)).
166
Mai Chen and Catherine Marks "The Whangamata Marina Case: Crossing the Rubicon" New Zealand
Lawyer (20 October 2006)
167
Whangamata Marine Society !ne v Attorney-General [2007] 1 NZLR 252 at para 83.
168
Whangamata Marine Society !ne v Attorney-General [2007] 1 NZLR 252 at para 84.
169
Despite ruling that the Minister did not have a judicial function, Fogerty J went on in Whangamata Marine
Society !ne v Attorney-General [2007] 1 NZLR 252 to consider what would happen if he was wrong and the
Minister could reconsider evidence. He concluded that in this case, and in all probability any other case, it
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Furthermore, Fogerty J found other factors that limited the Minister's function. The
Minister was not held to have brought a different "national perspective" from that provided by
the Environment Court. The Court has a national perspective when having regard to the New
Zealand coastal policy statement, and given the Minister was limited to the national
perspective in that same document, a different decision from the hearing committee or
Environment Court could not be justified on that basis.

171

In addition, it was noted that the

Minister's role was not political. Because the Minister could only differ in the weighting of
issues and the decision had to be consistent with coastal management instruments, there was
no scope for a politically based decision. 172
The Whangamata decision raised questions as to the necessity of the Ministerial role.
Given the narrow confines in which the Minister could differ from the hearing committee or
Environment Court, and with no different national perspective or policy role, the power was
superfluous and brought little extra value to the process.

173

It also created considerable

uncertainty for applicants and undermined the often "laborious and expensive processes that
precede it," particularly in light of the carefully prescribed statutory procedures in place for
174
the development of the New Zealand Coastal Policy Statement.

The perception that the Minister's coastal management functions were conflicting and
excessive was acknowledged during the 2008 reforms, particularly in light of the

Whangamata decision. 175 The Resource Management (Simplifying and Streamlining)

would be exceedingly difficult for a Minister to ever do so fairly, for several reasons. See Whangamata Marine
Society /ne v Attorney-General [2007] 1 NZLR 252 at paras 95-108.
170
The discretion to differ from the Environment Court had been previously discussed in Hastings District
Council v Minister of Conservation [2002] NZRMA 529 in which Wild J at para 50 noted that while the Minister
must take into account the recommendation of the Court, if the Minister was not, lawfully and properly, able to
depart from the recommendation there would be no point investing the ultimate decision-making power in the
Minister. The Minister was "not merely a rubber stamp."
171
Whangamata Marine Society /ne v Attorney-General [2007] 1 NZLR 252 at para 93. Fogerty J noted that
Wild J' s comments in Hastings District Council v Minister of Conservation [2002] NZRMA 529 at para 50
emphasising the Minister's national perspective should not be misunderstood, as in that case the Environment
Court's report was merely an endorsement of a mediated settlement of parties with a local or perhaps regional
perspective.
172
Boyd "The Whangamata Marina Decision," 310
173
See for example Chen and Marks "The Whangamata Marina Case" and Boyd "The Whangamata Marina
Decision" Boyd argues that not only is the power superfluous, it also no longer facilitates the purposes for which
it was designed, and creates a conflict of functions and duplication of process with respect to the resource
consent process.
174
Chen and Marks "The Whangamata Marina Case"
175
Minister for the Environment Reform of the Resource Management Act 1991: Phase one proposals (Cabinet
paper), 12 <http://www.mfe.govt.nz/rma!central/amendments/resource-ma nagement-simplify-and-streamlineamendment-bill-2009/cabinet-paper-cbc-rma-reform/index.html > (accessed November 2009).
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Amendment Act 2009 accordingly removed the Minister's power to decide restricted coastal
176
activity permits, which are now to be decided by regional councils instead.

4. Roles of local government

A significant feature of the Resource Management Act is the deliberate reduction of
the role of central government in the active management of physical and natural resources and
the subsequent increase in the autonomy of local authorities and local communities to decide
policy within their own regions. With the active management of land, water and air generally
fragmented across regional councils and territorial authorities; regional and district planning
documents are therefore intended to provide a broader perspective of regional objectives and
policies, thus integrating resource management within regions.
This section will outline the broad responsibilities of local government authorities, and
their resource management planning documents. As planning instruments at the grass roots or
bottom of the statutory hierarchy, these are intended to reflect the national policies outlined in
the documents above them, applying them to specific regional and local conditions. The lack
of national policy statements and national environmental standards in particular has directly
impacted on the effectiveness and quality of regional and territorial authorities' policies and
177
plans, which in turn undermines the scheme of the Act.

a) Functions of regional councils

The functions of regional councils are detailed in s 30, of which the integrated
management of natural and physical resources is a primary function. That is predominant
178
Regional councils have major
both within this provision, and in other parts of the Act.

control functions in relation to the taking, use, damming, and diversion of surface water,
groundwater and geothermal water;

179

the discharge of contaminants into or onto land, air or

180
water, and discharges of water into water; the effects of activities in the coastal marine

176

Resource Management Act 1991, s 117(2).
See Chapter 5.5 below.
178
Nolan Environmental and Resource Management, 167.
179
Resource Management Act 1991, s 30(1)(e).
180
Resource Management Act 1991, s 30(1)(f).
177
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182
area; 181 the introduction of plants into water bodies; and maintaining indigenous

biodiversity. 183 Regional councils have only limited control over the use of land, for matters
such as soil conservation, maintaining and enhancing ecosystems in water bodies, water
quality and quantity, and controlling natural hazards and hazardous substances.

184

The preparation of regional policy statements and regional plans are the main
instruments by which regional councils implement their objectives, policies and methods, to
achieve the integrated management of the natural and physical resources of the region. Prior
to the Resource Management Act, no single local authority had such a broad function or
pivotal role. Regional councils replaced catchment boards and regional water boards, and
while based around water catchments, they were expressly formed for the purpose of dealing
with resource management.

i.

185

Regional policy statements
It is mandatory for every Regional Council to have in place one regional policy

statement, 186 which provides "an overview of the resource management issues in the region
and policies and methods to achieve integrated management of the natural and physical
187
Regional policy
resources of the whole region" in order to achieve the purposes of the Act.

statements have been described as the "heart of resource management in a region," and as
such, a considerable body of case law has been built up on what may lawfully be contained
within them. 188
The First Schedule sets out the manner in which regional policy statements are to be
prepared and changed, which is to be done in accordance with the Regional Council's
189
specified functions under s 30, the provisions of Part 2, and its statutory duty under s 32.

181

Resource Management Act 1991, s 30(1)(d).
Resource Management Act 1991, s 30(1)(g).
183
Resource Management Act 1991, s 30(1)(ga).
184
Resource Management Act 1991, s 30(1)(c).
185
Pa1mer Environment- The International Challenge, 164. See also Local Government Amendment Act 1990.
186
Resource Management Act 1991, s 60. Regional councils were required to have proposed regional policy
statements publicly notified within 2 years of the commencement of the Act (s 432). All 12 regional councils
and 5 unitary councils now have operative regional policy statements. The Chatham Islands Council regional
policy statement is contained within the Council's single resource management document, pursuant to s 26 of the
Chatham Islands Council Act 1995, and the Hawkes Bay Regional Council initial regional policy statement has
been replaced by its regional resource management plan, which incorporates the regional policy statement and
regional plans.
187
Resource Management Act 1991, s 59.
188
North Shore City Council v Auckland Regional Council [1994] NZRMA 521 at 522.
189
Resource Management Act 1991, s 61(1). Sections 61(2) and (2A) set out other matter for regional councils
to have regard to , including management plans and strategies under other Acts, relevant Historic Places Register
182
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Unlike regional planning schemes under the Town and Country Planning Act 1977, regional
policy statements are not approved by central government, which demonstrates "the deliberate
stepping back by central government in its involvement with the implementation and
administration of the legislation."

190

Matters which must be included in regional policy statements are set out in s 62.
These are focused primarily on stating the significant resource management issues of the
region, the objectives sought, policies for those issues and objectives, and the methods for
191
implementing those policies; and in effect give broad discretion to regional councils.

However regional policy statements cannot include rules as defined by the Act, and must not
be inconsistent with any water conservation order, national policy statement or New Zealand
coastal policy statement. 192 This is indicative of the hierarchical structure in that despite the
pivotal and unprecedented role given to regional councils, regional policy statements are still
subordinate to national directions, where given. The fact that very little central government
leadership and guidance has been provided through statutory instruments undermines this
framework, and leaves a policy vacuum which invariably leads to variable quality and
effectiveness at subordinate levels.
The principal means of implementing regional policy statements are through regional
and district plans, as provided for in ss 67 and 75 respectively. Amendments to these
provisions in 2005 require both regional and district plans to "give effect to" regional policy
statements, rather than the original directive of "not be inconsistent with." This change
signifies the extent to which the regional policy statement is expected to lead and direct
resource use within the region, and indicates that regional policy statements are also expected
to influence strongly the land use planning of territorial local authorities.

193

entries, relevant regulations pertaining to sustainability or conservation issues, other relevant planning
documents recognised by iwi authorities and management plans prepared for foreshore and seabed resources.
190
Hon. Justice A P Randerson, Address to Resource Management Law Association Seminar to celebrate the
101" anniversary of the enactment of the Resource Management Act, 28 August 2001
<http://www .rmla.org.nz/_downloads/speech_aug200 1. pdf> (accessed August 2008)
191
Nolan Environmental and Resource Management Law, 170. This "broad perspective" was particularly
facilitated with repeal of Part 1 of the Second Schedule to the Act in 2003, which had included detailed matters
to be included as appropriate to the region.
192
Resource Management Act 1991, s 62(3).
193
Phil Gumsey, David Kirkpatrick and Eileen von Dadelszen Resource Management Amendment Act 2005:
evolution or revolution? (New Zealand Law Society Seminar, October 2005), 21. Von Dadelszen argues that
regional policy statements were envisaged in the 1991 Act to present the 'big picture' to the region, but this
intent was watered down through case law and practise. The 2005 amendment therefore may help to return
regional policy statements to the role they were originally intended to fill.
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ii.

Regional plans
Regional plans (other than coastal) are discretionary planning documents prepared by

a regional council to assist in the carrying out its functions in order to achieve the purpose of
the Act. 194 Whilst regional plans are not compulsory, in practise they are required in order to
promulgate rules for the control of matters for which the regional council has
responsibility, 195 although the use of non-statutory instruments as alternatives to regional
196
Like regional policy statements,
plans has been explored by some regional councils.

regional plans are prepared in accordance with the First Schedule, and may be prepared for
197
the whole or part of a region, for any of the regional council functions specified in s 30.

Following amendments in 2005, the Minister for the Environment may direct a
regional council to prepare a plan to address a resource management issue relating to a s 30
198
This power was
function, or prepare a change or variation to an existing regional plan.

intended to require regional councils to deal with resource management issues which were
previously neglected in relation to their functions, and generally reflects the intention of the
amendment to create a stronger leadership role for central government by utilising the range
of tools available within the legislation. 199 The Minister can only direct the preparation of a
200
regional plan, and can participate in the process, but cannot direct or control the outcome.

However this tightening of government control has the potential to reduce integrated resource
201
management, particularly with new resource specific legislation passed, as it can potentially

limit public participation and militate against diversity in communities.

202

Strong critical

submissions from Local Government New Zealand also highlighted the potential "heavy-

194

Resource Management Act 1991, s 63(1).
Nolan Environmental and Resource Management Law, 171. In addition, s 63(3) requires a regional council to
consider the desirability (whilst not limiting its power to prepare a regional plan at any time) of preparing a
regional plan whenever prescribed circumstances or considerations arise, or are likely to arise.
196
See for example Vanessa Browne, Ross Quayle and Jeffrey McNeill "Strategies for sustainable management:
the use of non-statutory documents" in Planning Quarterly June 1998, p 14-17 which discusses non-statutory
strategies prepared by the Manawatu-Wanganui Regional Council, as alternatives to regional plans.
197
Resource Management Act 1991, s 65(1) & (2)
198
Resource Management Act 1991, s25A (inserted 2005).
199
Gumsey, et al Resource Management Amendment Act 2005, 3-4.
200
Whilst the direction from the Minister only initiates the process, regional councils are required under s 65(1A)
to prepare, change or vary a regional plan in such a way that implements the direction.
201
For example the Climate Change Response Act 2002.
202
Prue Taylor Sustainable Development in General- Institutional and Legislative Frameworks (Background
Paper on Parliamentary Commissioner for the Environment Sustainability Review, October 2007), 12
<http://www.pce.parliament.nz/work_programme/reports_by_subject/all_reports/sustainable_development/sustai
nability_review_background_papers> (accessed October 2008).
195
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handedness" of the power, which it saw as fettering the discretion exercised by local
authorities and in conflict with the devolved decision-making principle.

203

The provisions regarding the matters which are to be considered by the regional
council in the preparation of plans (s 66) and the contents of a regional plan (s 67) are similar
04
to the corresponding regional policy statement provisions (ss 61 and 62)? The plan must

give effect to any national policy statement, the New Zealand Coastal Policy Statement and
regional policy statement, and must not be inconsistent with a water conservation order, or
any other regional plan for the region.

205

Regional rules, if made, must be included in the

regional plan, and have the force and effect of a regulation in force under the Act.
regional objectives and policies provide the basis for a plan rule,

207

206

The

which is in effect an

executive tool used to address some aspect of the objectives or policies. In making a rule, the
regional council must have regard to the actual or potential effect on the environment of
activities, the significance of which is the basis for the classification of activities as either
permitted, controlled, restricted, discretionary, non complying, prohibited, or restricted coastal
activities?08

203

Local Government New Zealand Submission on the Resource Management and Electricity Legislation
Amendment Bill2004 2005, <http://library.lgnz.co.nz/cgi-binlkoha/opac-detail.pl?bib=3321> (accessed October
2008)
204
Specifically, objectives for the region, policies to implement the objectives and any rules to implement the
policies must be included under s 67(1). Issues, methods and principal reasons for adopting policies, expected
environmental results, monitoring procedures, processes for dealing with issues of overlapping jurisdiction, and
information to be included with an application for resource consent may also be included (s 67(2)). Any other
information required for the purposes of the functions, powers and duties may also be included. If a regional
council has allocated a natural resource under s 30(1 )(fa) or (fb) and (4) this also must be recorded in an regional
plan under s 67(5).
205
Resource Management Act 1991, s 67(3) and (4). Regional plans must also not be inconsistent with a
determination of reservation of the Chief Executive of the Ministry of Fisheries made under s 186E of the
Fisheries Act 1996.
206
Regional rules are made under s 68(1) by regional councils for the purpose of carrying out its functions under
the Act (other than the broad objective and policy functions under ss 30(l)(a) and (b)). Under s 68(2) if a rule
was inconsistent with a regulation, the regulation would prevail.
207
Yachting New Zealand v Tasman District Council [2004] NZRMA 373 at para 41. The Court held that the
objectives and policies provide a basis for a plan rule, but neither s 67 nor s 68 require policies and objectives to
be validated by a plan rule. Similarly, there does not need to be a rule for every objective and policy of the plan,
and a method other than a rule may be considered more appropriate or effective for achieving the policy or
objective.
208
Nolan Environmental and Resource Management Law, 172. The definitions of the classifications are
provided in s 2 and s 77B. The classification of activities is important in the scheme of the Act as it determines
whether or not a resource consent under Part 6 is required, and if so, the necessary steps (including public
notification) required to obtain any such consent.
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iii.

Coastal plans
Unlike other regional plans, it is mandatory for regional councils to have in place a

209
This is generally indicative
regional coastal plan for the coastal marine area of each region.

of the significance afforded to the management of the coastal environment throughout the
Act, including the protection of it ins 6(a), the nature of the Minister of Conservation's
involvement in the process and the requirement to prepare a New Zealand coastal policy
statement. 210 The purpose of regional coastal plans is to assist regional councils, in
conjunction with the Minister of Conservation, in achieving the purposes of the Act in
relation to the coastal marine area.

211

Regional coastal plans are prepared in a manner similar to regional plans, in
accordance with the First Schedule, but have some additional requirements which again,
reflect a greater level of central government involvement in the process. Specifically,
regional coastal plans must be prepared in consultation with the Minister of Conservation
generally, 212 as well as with the Minister of Transport in relation to navigation matters and
ministerial functions under the Maritime Transport Act 1994, and the Minster of Fisheries in
relation to aquaculture activities and fisheries management.

213

Conservation is required to approve regional coastal plans.Z

14

In addition, the Minister of
This is in contrast to any other

regional plans, which under the Resource Management Act regime, do not require ministerial
approval and reflects the intention of central government to retain more direct control over
coastal management. The primary reason given for this increased level of central government
involvement, which in practise subverts the general spirit of devolution, was the nature of the
Crown's interest through the ownership of the vast majority of the coastal marine area.

215

Like other regional plans, coastal plans must give effect to any national policy
statement and the New Zealand coastal policy statement, and must not be inconsistent with a
water conservation order, regional policy statement, or other regional plan.

216

209

Resource Management Act 1991, s 64(1).
See Chapter 5.3.b)i above.
211
Resource Management Act 1991, s 63.
212
Resource Management Act 1991, Schedule 1 cl2(2). This provision also requires consultation with iwi
authorities of the region and the board of any foreshore and seabed reserve in the region.
213
Resource Management Act 1991, Schedule 1 cl3(3).
214
Resource Management Act 1991, Schedule l cl19. A regional coastal plan may form part of a a regional
plan where considered appropriate (s 64(3)), and where a regional coastal plan does form part of a regional plan,
the Minister of Conservation shall only approve that part which relates to the coastal marine area (s 64(4)).
215
Nolan Environmental and Resource Management Law, 290.
216
Resource Management Act 1991, s 67(3) and (4).

210
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b) Functions of territorial authorities

Territorial authorities also have a range of active management functions under the
Resource Management Act, particularly in relation to the control and effects of land use.
Specifically, territorial authorities are responsible for the control of the effects of the use,
development or the protection of land. This includes for the purpose of the avoidance or
mitigation of natural hazards; the prevention of adverse effects from the storage, use, disposal
and transportation of hazardous substances; the prevention or mitigation of any adverse
effects for development, subdivision or use of contaminated land; and the maintenance of
217
Territorial authorities are also responsible for control over
indigenous biological diversity.

noise emissions, 218 and the control of effects of activities in relation to the surface of water in
rivers and lakes. 219
Like regional councils, territorial authorities are also broadly required to establish and
implement objectives, policies and methods to achieve integrated resource management. At
this district level, this is in particular relation to the effects of the use, development or
220
The main
protection ofland and associated natural and physical resources ofthe district.

vehicle for doing so under Resource Management Act is through district plans.

i. District Plans
Every territorial authority is required to have a district plan, for the purpose of
assisting the authority in carrying out its functions under the Resource Management Act.

221

The procedures for preparing or changing a district plan are the same as those which apply to
the preparation of regional policy statement and regional plans,
district plans may contain rules.

223

222

and like regional plans,

Following the 2005 amendments, and their general

objective of providing more mechanisms for increased central leadership, territorial
authorities can also be directed to prepare a change to district plans by the Minster for the
Environment under s 25A.

224

217

Resource Management Act 1991, s 31(1)(b)
Resource Management Act 1991, s 31(1)(d)
219
Resource Management Act 1991, s 3l(l)(e)
220
Resource Management Act 1991, s 31(1)(1)
221
This purpose is stated ins 72, and district plans are mandatory by virtue of s 73(1).
222
Resource Management Act 1991, s 73(1) and (lA).
223
Resource Management Act 1991, s 76.
224
Resource Management Act 1991, s 73(1B)
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District plans must give effect to any national policy statement, the New Zealand
coastal policy statement, and the regional policy statement, and in following the hierarchical
framework, must not be inconsistent with any relevant regional plan or water conservation
order. 225 District plans sit at the bottom of this hierarchy and their effectiveness is greatly
influenced by those instruments above them. It has already been observed that the lack of
"ordinary" central government activity through national policy statements and national
environmental standards led to a vacuum of central government leadership. This has been
addressed to some extent by amendments to the Act, but in general has limited the
effectiveness of each of the lower instruments in the hierarchy.

5. The impact of central government "ordinary" activity on the framework
of the Act

The quality of resource management plans and planning has been under evaluation by
226
the Planning Under Co-operative Mandates (PUCM) research programme since 1995.

Findings published in 2001 revealed that both regional and local planning documents only
received fair to poor scores in plan quality, with about 50 percent scoring substantially below
the halfway mark of the maximum score. 227 The quality of planning, particularly the
variances between regions, has become an increasing source of concern, especially as second
generation planning instruments are being prepared. Several interrelated factors have
attributed to this, including variances in organisational capability (in terms of both the
commitment of councils to planning and the capacity or quality of resources available to
planning), the difficulties associated with coordination between regional councils and
228
In
territorial authorities, time and costs of planning, and imprecise legislative requirements.
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Resource Management Act 1991, s 75(3) and (4).
Planning Under Cooperative Mandates (PUCM) is a collaborative research project led by the International
Global Change Institute, The University of Waikato, and funded by the Foundation for Research, Science &
Technology, New Zealand. See http://www.waikato.ac.nz/igcifpucm/ (accessed Apri12009).
227
Ericksen, et al, Resource management, plan quality and governance, 13.
The study assessed 16 regional policy statements and a selection of 34 district and combined plans from the 58
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mandate; clarity of purpose; identification of issues; quality of fact base; internal consistency of plans;
integration with other plans and policy instruments; monitoring; and organisation and presentation. It was
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system: a clear mandate design, an implementation effort by lead national agencies in building local capabilities,
and strong intergovernmental relations between regional and district councils.
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addition and perhaps most crucially, has been the central government's abrogation of its
responsibilities to provide national guidance and policy direction. Central government
inaction is notable in two respects: the failure to adequately support the implementation of the
Act, and the lack of policy direction through prescribed ordinary activity since the
commencement of the Act.

a) The failure to adequately support the implementation of the Act
Considerable time and government resources were invested in the law reform process
that preceded the Resource Management Act, however from its enactment in 1991, little effort
229
The importance of its
was made to manage the big changes in the approach it required.

capacity-building role as the main central government implementation agency was wellrecognised by the Ministry for the Environment, and articulated in its "Resource Law
230
This contained a range of activities to ensure the efficient and
Transition Plan" of 1991.

effective transition from the old law to the new, although the absence of proposals for
231
However,
preparing any national policy statements or environmental standards is notable.

this proposal was rejected by Treasury because the funds earmarked for developing the
Resource Management Act had already run out, and because it reflected the National
Government's view that with the Act in place, it was up to the newly reformed councils to
implement it. 232 The situation was compounded by severe budget cutting which continued
through the early 1990s, and forced the Ministry for the Environment into being a reactive
rather than proactive capacity builder.

233

Central government had therefore adopted a radical

and sophisticated environmental mandate, but failed to adequately support its
implementation.Z34 Capacity building in local government followed a minimalist approach,

229

Parliamentary Commissioner for the Environment Towards Sustainable Development: The Role of the
Resource Management Act 1991 (Parliamentary Commissioner for the Environment Environmental Management
Review No. 1, August 1998) 3
<http://www. pce. parliament.nz/_data/assets/pdf_file/00 18/1386/towards_sd_98.pdf> (accessed August 2008)
230
Ericksen, et al. Planning for Sustainability, 287. The Resource Law Transition Plan contained a range of
activities to ensure the efficient and effective transition from the old law to the new. It did not however, include
proposals for preparing any national policy statements or environmental standards.
231
Ibid, 54. For example activities included: dealing with new plans and planning aspects that were outside
previous legislation; improving local government understanding of Part 2; and broadening the principles and
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environmental effects.
232
Idem.
233
Neil Ericksen Planning Paradise with the Cheshire Cat: Governance Problems under the Resource
Management Act (Key-note address to New Zealand Planning Institute Conference, 23 May 2003) 4. The
Ministry for the Environment budget for operations and personnel fell by 10 percent to $10 million in 1991, and
fell in successive years before rising to $11 million in 1995 (1990 level), then $15 million in 1998.
234
Young, Values as Law, 42.
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with activity of the Ministry for the Environment influenced by four main factors: the
recognition plan-making expertise already resided in local government; the appreciation that
local government was resistant to being told what to do with state-subsidised projects; the fact
district schemes under the Town and Country Planning Act 1977 served as transitional plans,
therefore allowing time before new plans had to be produced; and that capacity-building
235
activities were occurring elsewhere in professional organisations.

Whilst this failure to build capacity and provide adequate policy direction was
detrimental to first generation plans, several initiatives designed to improve planning practise
have recently been implemented by the Ministry for the Environment.
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These include

professional development and practitioner training, the Quality Planning website,

237

and the

Making Good Decisions programme.Z38 Many of these resources will undoubtedly have an
effect on second generation planning, but the lack of capacity-building at the sub-national
level by central government in the initial implementation of the Act, severely hampered the
ability of regional and territorial government authorities to produce effective and high quality
policy statements and plans.

b) The lack of policy direction through prescribed ordinary activity

The Resource Management Act specifically allows for national policy direction to
local authorities in planning, through the creation of national policy statements and national
environmental standards. However, the absence of a legal obligation to provide them, and the
subsequent failure of central government to do so until 2004 (for standards) and 2008 (for a
national policy statement), created a significant vacuum in the planning hierarchy, and has
impacted on the quality of district plans and regional policy statements.
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Ericksen et al. Planning for Sustainability, 62-3.
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In practise, the lack of national policy statements and national environmental
standards has created a lack of legal certainty, substantial plan divergences, and loopholes in
legal protection. 239 For example, PUCM research showed considerable uncertainty and
conflict because no national policy statement defines what constitutes an "outstanding
240
Each council was therefore required to identify
landscape" or "significant" natural area.

such areas within their own region with no national direction, resulting in significant
variations in the definitions of nationally significant environments across the country. The
potential then arises for some nationally and regionally significant areas to be lost, and other
non-significant environments to be unnecessarily protected.

241

Such differences translate into

differences in environmental management, which businesses in particular complain creates an
uneven regulatory playing field.

242

In addition, it was found that local authorities generally "ducked the task of
articulating sustainable management" by either preparing district plans based largely on their
previous activities-based plans, or merely reiterating legislative wording to avoid "getting it
wrong." 243 They found this stemmed (in part) from a lack of understanding of key provisions,
with under half of regional and district council planning staff rating s 5 as clear.

244

Given that

s 5 contains the purpose of the Act upon which the whole framework is impinged, this lack of
clarity undermines the effectiveness of the whole regime. Central government inaction in
providing national policy statements to clarify the mandate of the legislation only reinforces
the extent to which the Act has been operating in a policy vacuum.
Despite increased central government activity with regard to the preparation of
national policy statements and national environmental standards since the 2003 and 2005
Amendment Acts, insufficient national direction still is a concern in many areas. This is
illustrated by the abandonment of the proposed national policy statement on biodiversity in
2006, which was replaced by a "Statement of national priorities for protecting rare and native
vegetation on private land." 245 Covering less content and much narrower in scope, the
statement does not have the legal status of a national policy statement, and can be, but does
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not have to be applied down through the hierarchy of planning instruments.

246

This occurred

in spite of the review of the New Zealand Biodiversity Strategy, which reported that
"voluntary mechanisms alone are not enough" and that without a national policy statement on
biodiversity, "many regional councils have subsequently developed their own biodiversity247
related policies, although with highly variable results."

Central government has since 2000 issued several national strategies to help guide
local government in implementing the Resource Management Act, instead of issuing national
policy statements and national environmental standards. The success of these strategies are
tempered by their non-binding nature, making their implementation vulnerable to changes in
government, as illustrated by the abandonment of the Environment 2010 Strategy, which was
248
adopted in 1995 but set aside a few years later.

Conversely, the problems of identification and conflict in coastal planning were
lessened by the existence of the mandatory New Zealand coastal policy statement, linked to
regional coastal plans. Planners, in consultation with their scientific advisors were able to
align local policies with national policies, without having to re-litigate values in each region,
and could focus instead on the methods by which the objectives of the New Zealand coastal
249
policy statement could be implemented.

The implementation of the Resource Management Act has been difficult, despite
initial high hopes over the progressiveness and integrated resource management nature of the
legislation. The failure of central government to carry out its "ordinary" activity, namely the
production of national policy statements and national environmental standards, created a
vacuum of national leadership, which has had significant repercussions and greatly limited the
successful application of the Act. This sentiment was explicitly demonstrated by the
Technical Advisory Group established to review the Act in 2008:

250

It is one of the great tragedies of the RMA that little central assistance or direction

was given in the earlier days following the Act coming into force, and this is no
doubt a large factor in many of the problems experienced today .... We would
however record most strongly that the leadership required from central government
246
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will not come cheaply or easily. We hope that the enthusiasm for change is matched
by an appropriate level of resourcing (both financial and intellectual), and that the
outcome is clear and relevant national guidance. If it is not, then we can confidently
predict that many of the problems will persist, and the impediments to economic
growth that many see in the Act will remain unaddressed.

The corollary effect of a lack of "ordinary" activity has been central government
interventions into the conventional run of resource management or "extraordinary" activity,
have continued to occur, and are discussed in the next chapter.
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Chapter Six - Extraordinary activity since the enactment of the
Resource Management Act

1. Introduction
The concept of integrated resource management was one of the key themes which
emerged during the resource management law review and as discussed above, became one of
its guiding principles. This was, in part, seen as a counter measure to the ad hoc approach to
environmental management which had preceded it, which was "conflicting, overlapping and
confusing to users," and did not allow "all relevant values to be taken into account, and often
1
did not achieve good environmental outcomes." The Resource Management Act was

therefore sold as a one-stop shop, a comprehensive environmental and planning statute under
2
which a range of approvals associated with development projects could be processed.

However, despite optimism in the 1990s that the Resource Management Act alone provided
an appropriate framework for the environmental and planning regulation of a broad range of
areas and issues, central government has continued to intervene into the ordinary run of
resource management in an ad hoc way.
Chapter 3 discussed specific examples of central government interventions (defined as
"extraordinary" activity) into the ordinary run of resource management, prior to the enactment
of the Resource Management Act. Similarly, this chapter will look at instances of
"extraordinary" activity that have occurred since 1991, in spite of the integrated regime that
the Resource Management Act produced. These interventions into the ordinary run of
resource management have occurred in two distinct ways. The first part of the Chapter will
look at central government intervention through the mechanism of ministerial intervention
that was provided by the Resource Management Act. Whilst this is not "extraordinary" action
in the sense that it is not special purpose or ad hoc legislation, it is "extraordinary" in the
sense that in invoking the provisions, the ordinary run of resource management is deliberately
subverted. In this sense, it is comparable to the National Development Act, and for the
purposes of this thesis is classified as "extraordinary." The second part will look at the use of

1

Resource Management Bill1989, no 224-1, Explanatory note, i
Vemon Rive "Waitakere Ranges Heritage Area Bill: more cracks in the masonry of the one-stop shop" (2005)
4 Butterworths Resource Management Bulletin 30

2
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special purpose legislation created specifically in response to particular issues, perceived as
being beyond the Resource Management Act.

2. Ministerial interventions provided under the Resource Management Act

The call-in power is a deliberate legislative move to enable central government
intervention into the ordinary course of resource management, when this is perceived to be in
the national interest. As originally enacted, the call-in provisions were invoked twice. The
first was in 1993 with respect to the air discharge permit application made by the Electricity
Corporation of New Zealand as part of its proposal to construct and operate a gas fired
combined cycle power station at Stratford. The second was in 2003 for various applications
for use of water in the W aitaki River catchment area, including those by Meridian Energy as
part of its Project Aqua proposal. The first instance saw the procedures followed as
prescribed, the second did not- the call-ins were made purposely to facilitate the enactment
3
of special legislation, which then cancelled the call-in direction. Consequently, the call-in

provisions were significantly reformed by the Resource Management Amendment Act 2005,
with greater use of the expanded options anticipated. Greater use did ensue, with five call-ins
made between 2005 and 2008. However, the experience of operating these provisions
highlighted areas where further clarification of the power was necessary. These were
addressed in the Resource Management (Simplifying and Streamlining) Amendment Act
2009. Again, it is anticipated that these reforms will result in increased use of the provisions.

a) The origin of the call-in power and its original form
It was predicated during the resource management law reform process that in certain

circumstances it was appropriate for central government to intervene into the ordinary course
of resource management. This followed from Hearn' s 1987 review of the Town and Country
Planning Act 1977, which recommended that a call-in power be implemented for

3

Marion Hobbs "Environment Minister to call in W aitaki water applications" (Press Release, 11 September
2003). <http://www. bee hi ve.govt.nz/release/environment+ minister+call + waitaki+ water+applications>
(accessed October 2008). The special legislation enacted was the Resource Management (Waitaki Catchment)
Amendment Act 2004, s 32 of which cancelled the direction to call-in all applications (listed in Schedule 2). See
Chapter 6.3.b) below for discussion on this Act.
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4
development proposals of national significance, and reinforced the view that central

5
government should retain a role in resource management. However, the political legacy and
6
controversial nature of the National Development Act 1979 meant that care was taken during

drafting to ensure Heam' s proposed call-in power was not perceived as a re-enactment of this
Act under another guise. 7 Modifications were therefore made to Heam' s recommendations to
8
ensure clear lines of Ministerial accountability.

Accordingly, ss 140-150 as originally enacted allowed any development proposal of
national significance to be called-in by the Minister for the Environment, and decided by the
Minister on the basis of recommendations made by a specially appointed board of inquiry.

9

This power was relatively confined in its scope. The Minister had only two options- to call10
in an application for resource consent, or not. If an application was called in, it was referred

to an appointed board of inquiry for consideration,

11

which then made recommendations to

the Minister. 12 The Minister would then make a decision on the application, having regard to
13
the findings and recommendations of the board, as well as the matters ins 104. However,

unlike the board of inquiry, the Minister was also required to abide by all the restrictions
14
placed on the ability to grant resource consents in ss 105-114. The limits of the Minister's

power to differ from the decision of the board were never tested. It is likely though, that the

4

A Heam Review of the Town and Country Planning Act 1977 (Department of Trade and Industry, 1987), 7 and
219-220. Ream's recommendation was adopted from the Environmental Planning and Assessment Act 1979
(New South Wales).
5
Ministry for the Environment Resource Management Law Reform Objectives for Resource Management: Why,
What and How (Working Paper No. 13, 1987), 2. See also Chapter 4.4.b above. Part of this belief stemmed
from the general distrust of local government, particularly the newly created regional councils to sufficiently
manage natural resources and resource consents.
6
See Chapter 3.3 for discussion on the National Development Act 1979.
7
Martyn Taylor "Development proposals of national significance: The call-in power of the Resource
Management Act" (1995) 25 Victoria University of Wellington Law Review 407, 408-9. Despite these attempts
the call-in power was still the target of political criticism, for example it was described as "a very powerful
weapon in the hands of the Minister for the Environment, who might decide he is into the management of natural
resources in a big way." See New Zealand Parliamentary Debates Vol. 503, 5 December 1989, 14165.
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Taylor "Development proposals of national significance," 408-9.
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Following the Resource Management Amendment Act 2005, the Minister retained the power to call-in
applications, but the final decision was made (with limited appeal rights), by either the board of inquiry or the
Environment Court. See below for discussion of the amended provisions.
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Resource Management Act 1991, s 140(1) as originally enacted. Call-ins could only be made in respect of
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Resource Management Act 1991, s 148 as originally enacted.
13
Resource Management Act 1991, s 149 as originally enacted.
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Resource Management Act 1991, s 149(3) as originally enacted.
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Minister's power, though clearly discretionary, would be relatively fettered by political
factors. 15
Like all resource consent applications, the decision could be appealed to the
Environment Court under s 120, and subject to full de novo hearing. This clearly indicated
that the procedures were not seen as "fast-track" measures and emanated from the desire to
ensure that the call-in provisions were not a successor to the National Development Act 1979.
16

In exercising the call-in power, the Minister had to make two distinct decisions: was
17
the call-in power available for the particular proposal, and if so, should the power be used?

To determine whether the power was available, the proposal had to satisfy the test of national
significance. Whilst national significance is not expressly defined in the Act, s 140(2) as
originally enacted set out a list of criteria that the Minister may have regard to in determining
whether a proposal is nationally significant. These included if the proposal is of widespread
public concern, involves significant use of natural or physical resources, affects a structure or
area of national significance, affects or is relevant to international obligations, or is significant
in terms of s 8. The Environment Court has described these factors as "essentially [setting]
preconditions for the Minister's involvement,"

18

and as subjective factors their scope is

seemingly broad. 19 Their subjectiveness makes them comparable to the facto~s that were used
to determine whether for the purposes of invoking the National Development Act the
proposed work was "a major work ... in the national interest" under s 3(3).

20

Both provisions

15

Taylor "Development proposals of national significance," 425. The Minister was only required to "have
regard to" the findings and recommendations of the Board by virtue of s 149(1), but with the Board's report
published (s 148(3)(d)), the Minister's decision would be subject to close political and public scrutiny, and
would risk "acute public embarrassment" if a decision contrary to the Board was overturned on appeal. By
2004, it was considered a deficiency of the call-in power that the Minister was "left with little discretion to alter
the recommendation of the board of inquiry." See Cabinet Paper Improving the Resource Management Act
!99! (CAB Min (04) 30/10) <http://www.mfe.govt.nz/rma!central/amendments/rmaa05/rma-cabinet-paperdecisions-sep04/index.html> (accessed June 2008).
16
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necessary inputs can be made .... Even after the call-in procedure is completed the whole project is subject to
Planning Tribunal scrutiny. It is important that the call-in procedure should not be misunderstood, that false
analogies should not be made, and that it is not considered as some pernicious, sinister, central government
power. It is not." See New Zealand Parliamentary Debates Vol. 503, 5 December 1989, 14165.
17
Taylor "Development proposals of national significance," 409.
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Upland Landscape Protection Society !ne v Clutha District Council (Environment Court, Christchurch
C085/08, 25 July 2008), para 31. In this case the discretionary factors to determine national significance were
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provide clearly political and subjective factors (different in content), although in directing the
Minister "may have regard to" the factors, the Resource Management Act provision could
have been more discretionary and therefore a more political exercise. This has not yet been
tested by the Courts.
If it was determined that a proposal was of national significance, the Minister would

then decide whether or not to use the call-in power. No guidance as to how this decision was
to be made was provided in the legislation, therefore allowing the Minister a considerable
degree of flexibility and freedom to make what was essentially a subjective political decision.
Without statutory constraints, the decision to use of the call-in power was governed more by
economic and political factors, which were extremely difficult to supervise, and ensured a less
transparent decision.

21

22
This also created considerable uncertainty for applicants.

However this flexibility and freedom in practise limited the use of the power, as
decisions to invoke the procedures were subjective to intense political scrutiny, and made the
Minister highly accountable politically, if not legally. As a result, the call-in procedures were
only invoked twice between 1991 and 2005. Of these two instances, only one followed the
procedures provided. The 2003 Waitaki catchment call-ins were made to ensure the
applications would not progress in the face of special purpose legislation the government
wished to pursue, and will be discussed in the special legislation section below.

i. Call-in of the air discharge permit for the Stratford Power Station
On 5 November 1993 the Electricity Corporation of New Zealand applied to the
Taranaki Regional Council for a number of resource consents required to construct and
operate a gas-fired combined cycle power station at Stratford. One consent sought was a
permit to discharge aerial contaminants, and on 9 December 1993, the Minister for the
Environment used his discretion under s 140 (as originally enacted) to call in this application.
23
This call-in was made on the grounds that the proposal was

of national significance and, given the scale of carbon dioxide emissions from the
[Taranaki combined cycle] power station, it is likely to arouse widespread public
concern or interest regarding its likely effect on the environment and affect New
21

Taylor "Development proposals of national significance," 410. Taylor suggests hidden influential factors
which could influence a decision as being the budget of the Ministry, previous commitments outlining when the
call-in power would be invoked, the quantity of public and political pressure bearing on the Minister, the
symbolic and strategic nature of the proposal and the plans, policies and competence of the local authority.
22
Idem.
23
Minister for the Environment Air Discharge Permit Taranaki Combined Cycle Power Station: Decision of
Hon Simon Upton, Minister for the Environment (23 March 1995), 1.
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Zealand's ability to meet its obligations under the United Nations Framework
Convention on Climate Change.

The Minister had originally wished to avoid exercising the power and had even
contemplated invoking s 13(l)(a) of the State Owned Enterprises Act 1986 to direct the
Electricity Corporation to delay consent applications.Z4 Several factors, especially intense
public and political pressure, influenced his change of mind. Greenpeace was particularly
vocal in its opposition to the proposed power station in light of the national implications and
transboundary nature of the C02 emissions, and had requested that the discharge permit be
called-in. 25 Additionally, previous commitments to call-in "proposals which could
significantly affect the Government's C0 2 reduction objectives" 26 meant the Minister was
"morally and politically bound" to call-in the application. 27 However in the call-in, the
Minister emphasised the distinction between granting initial resource consents and simply
renewing existing ones, thereby providing a means to distinguish the Stratford proposal from
similar applications, and thus mitigating its precedent value. 28
Following the call-in direction, a Board of Inquiry was appointed in 8 March 1994,
and the public hearing took place from 11-26 July 1994. Its report was given to the Minister
on 17 February 1995, 29 and his final decision was released on 23 March. The Minister
followed the recommendations of the Board in that he granted the application, however the
conditions were made more flexible, so that besides the provision of carbon sinks, mitigation
measures could include other C0 2 emission reductions arising from energy and use efficiency
24
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Ibid, 411.
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See Board of Inquiry Proposed Taranaki Power Station, Air Discharge Effects: Report and Recommendations
of the Board of Inquiry (Ministry for the Environment, 1995). As it was the first time the call-in procedure had
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equivalent quantity of carbon emitted from the site over the term of the permit.
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improvements resulting from contractual arrangements entered into outside the electricity
generation system. 30 The mitigation requirement was reduced to apply only when emissions
from the electricity sector exceeded the level reached just before the plant began operation. 31
The Board also recommended that the Minister initiate the process for the preparation of a
national policy statement to assist local authorities in the task of making consistent decisions
on applications regarding the local, national and global effects of greenhouse gas-producing
activities. 32 The Minister's response was to reserve this issue for future consideration. 33 No
such national policy statement was ever prepared, but national environmental standards on air
quality were eventually promulgated in 2004. 34
Aspects of the Minister's decision, particularly in relation to the mitigation conditions,
were controversial, and raised important legal and policy issues which are outside the scope of
this thesis. 35 It was clear that the call-in procedures were invoked with measurable success in
this instance, although political rhetoric at the time suggested that this was the exception, and
that further call-ins would be unlikely.

b) The effect of the Resource Management Amendment Act 2005

Government unwillingness to use the call-in procedures, despite calls for it, 36 coupled
with a lack of national guidance in the form of national policy statements and national
environmental standards, 37 meant that local government authorities were "being asked to
consider projects that raise issues of national significance in a policy environment that
provides little guidance on how competing national benefits and local costs should be

30

David Grinlinton "The Taranaki power station- Atmospheric discharges and the Resource Management Act"
(1995) 1 Butterworths Resource Management Bulletin 105, 107.
31
Randerson "The Beginnings of the Resource Management Act," 101. This in effect "rewarded the station
owners for indirectly reducing C02 emissions by replacing some, older, less efficient, stations with the new
plant."
32
Board oflnquiry Proposed Taranaki Power Station, paras 11.21 and 11.24.
33
The Minister's reticence with regard to the national policy statement recommendation was linked with the
appointment of a special task force, directed to re-consider whether greenhouse gas emissions should stay within
the ambit of the Resource Management Act. See Prudence Taylor "The Stratford Power Station Decision" (June
1996) Planning Quarterly 3, 5.
34
See Chapter 5.3
35
See for example Taylor "The Stratford Power Station Decision" and Grinlinton "The Taranaki power station"
36
For example, despite lobbying, requests to call-in applications in respect of the Manapouri Power Station,
Marsden Point Port Development, Methanex Motunui Synthetic Fuel plant and the Huntly Power Station were
refused.
37
For discussion on the policy vacuum left by the lack of national policy statements and national environmental
standards, see Chapter 5.3 and 5.5 above.
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weighed." 38 Consequently, the call-in mechanism was perceived as "suboptimal since it has
insufficient flexibility to address the many different circumstances that might exist." 39

The Resource Management Amendment Act 2005 sought to address the deficiencies
of the call-in provisions, by making significant changes to the call-in mechanism, and
building on it with the inclusion of a "new menu of flexible options for government
involvement."40 The review process recognised situations in which the devolved decisionmaking system was not always optimal, but the inflexibility of the original call-in procedures
contributed to them being rarely invoked. 41 Therefore its application has been significantly
expanded and increased use of the mechanisms was expected. 42
The ambit of the power was expanded by increasing the matters which could be
called-in. No longer limited to just resource consent applications, notices of requirement for
designations, private plan changes and requests for the preparation of a regional plans are now
also able to be called-in, in recognition that major projects often involved more processes than
resource consents. 43 The decision to call-in a matter can be at the Minister's own initiative, or
following a request made by an applicant or local authority. 44 Guiding factors were also
introduced to provide a more transparent process, and to ensure the views of local authorities
\

were taken into account. 45 Accordingly, in deciding whether or not to make a call-in
direction, the Minister must have regard to the capacity of the local authority to process the
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New Zealand Parliamentary Debates, Vol. 622, 14 December 2004, 17966.
Local Government New Zealand Enhancing New Zealand's Resource Management Peiformance (Report by
Local Government RMA Improvement Project Team, July 2004), ii.
40
Ministry for the Environment "Resource Management Amendment Act 2005- Improving National
Leadership"
41
Cabinet Paper Improving the Resource Management Act 1991, para 108. Several situations where devolved
decision making was not optimal were identified, and included where: local authorities have insufficient
capacity, preparedness and information to make decisions; the community of interest is larger than the local level
or there are significant effects beyond the local boundary; costs of the project are faced at the local level but the
benefits are national; some over-riding need to avoid inconsistency unrelated to the need to recognise different
environments or communities existed; or values or effects are the same everywhere in the country meaning that
individual devolved decisions are an unnecessary cost.
42
The expansion and amendment of the call-in provisions was largely based on proposals put to the Ministry for
the Environment by Local Government New Zealand. From Local Government New Zealand's perspective,
there were three main problems with the call-in provisions - applications were either called-in or they were not,
no middle ground options existed; there were no guarantees that local representation would be included on a
board of inquiry even though a local community of interest would always exist; no provisions (or established
practise) existed for assessing whether the decision-making role should be removed from the local authority. See
Local Government New Zealand Enhancing New Zealand's Resource Management Peiformance, 10-11.
43
Resource Management Act 1991, s 140(c) as substituted 2005. Matters are now defined ins 141 and were
expanded further in 2009, see below.
44
Resource Management Act 1991, s 141(A)(l) as inserted 2005.
45
Resource Management and Electricity Legislation Amendment Bill2004, no 237-2, Commentary, 18
39
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matter and the views ofthe local authority, as well as the extent to which a matter is (or is part
of) a proposal of national significance. 46
Despite these criteria, the Minister's decision was still highly subjective, and arguably
motivated by political and economic factors. However, the wide discretion to invoke the
provisions, is balanced by the political notion of ministerial responsibility, and seems to have
been preferred by Parliament over more explicit statutory guidance. The call-in power has
been exercised five times since the 2005 amendments, and other intervention options have
also been used, 47 however the decision to intervene (or not) under the Resource Management
Act has not been fully scrutinized by the Courts.
Similar call-in procedures in the Hazardous Substances and New Organisms Act 1996
were examined by the High Court in Mothers Against Genetic Engineering Incorporated v

Minister for the Environment (HC Auckland, CIV-2003-404-000673, 7 July 2003), where it
was held that the failure of the Minister to call-in an application was not unreasonable. In her
judgment Potter J closely examined the s 68 power to call-in and decide applications under
the 1996legislation. She held that s 68 was 48
clearly not a licence for the Minister to become involved in the nuts and bolts of
applications ... it is a power which enables the Minister to intervene if on a public
policy level there is a risk that the "big picture" as it affects New Zealand on a
national and international level may be overlooked or insufficiently taken into
account in relation to a specific application ... it will be rare indeed that the Minister
determines it necessary to herself decide an application, rather than the decision
being made by the Authority specifically vested with that power and responsibility
by the Act.

As that call-in power is more closely akin to the original call-in power enacted by the
Resource Management Act, the applicability of this examination is limited. Furthermore, as
Hazardous Substances and New Organisms Act applications are decided by a specialist
national authority, and given the limited appeal rights from a ministerial intervention decision,
call-ins under this legislation will be rare and exceptionally used. 49 The opposite trend is now
occurring with the Resource Management Act call-ins, in that they provide a more flexible,
less politicized approach, and their increased use is anticipated, especially to counteract or
mitigate against insufficient or limited local capability. However, as this is the only High

46

Resource Management Act 1991, s 141(A)(3) as inserted 2005. The factors to aid the Minister in determining
national significance were specified ins 141B(2) as inserted 2005, and were the same as originally enacted.
47
See discussion below
48
Mothers Against Genetic Engineering Incoporated v Minister for the Environment (HC Auckland, CIV -2003404-000673,7 July 2003), paras 143-159.
49
Mothers Against Genetic Engineering Incoporated v Minister for the Environment (HC Auckland, CIV-2003404-000673, 7 July 2003), para 144.

126

Court decision under either Act which considers the call-in mechanism, it should not be
merely dismissed.
If invoked, the call-in power sets in motion one of two procedures by which the matter

is decided, in effect bypassing the normal statutory procedures. This entails either referral of
the matter to a board of inquiry as originally provided, or direct referral to the Environment
Court, for decision. 50 The option of direct referral to the Environment Court was added in
2005 to recognise that some proposals "clearly require the expertise afforded by the
Environment Court." 51 The decision is then made by either the board of inquiry or
Environment Court following specified procedures, 52 with appeal rights limited to questions
of law. 53 This highlights two significant changes.
First, the final decision is no longer made by the Minister. 54 Very little was made of
this during the legislative process in 2005, but the predominant view during the reform was
that the Minister had limited discretion to differ from the board, and that the role was almost
unnecessary. 55 It is uncertain whether this actually was the case, given the decision-making
function was never scrutinised by the Courts. In addition, the decision of the Minister with
regard to the Stratford Power Station differed considerably from the board of inquiry in terms
of imposed conditions. It also seems to reflect a shift in emphasis from having a restricted
ministerial call-in power, which only allowed the proposal to be called in or not, to more
effective "non-local decision making" where a variety of options for government intervention
is available, to ensure that national and local interests are best represented. In addition,
changes to the constitution and procedures of boards of inquiry seemed to further render the
Minister's final decision making role as unnecessary. Specifically, the 2005 amendment to
require the appointment of a current, former or retired Environment Judge to chair the board
of inquiry was made to ensure "the matter [would be] given the most comprehensive
consideration possible. " 56
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Resource Management Act 1991, s 141B(1) as inserted 2005.
Resource Management and Electricity Legislation Amendment Bi112004, no 237-2, Commentary, 19.
52
The procedures for board of inquiry referrals were specified in ss 146-149 and in s 150AA (as amended 2005)
for referrals to the Environment Court.
53
Resource Management Act 1991, s 149A (as inserted 2005).
54
Following the Resource Management Amendment Act 2005 an exception with regard to applications relating
solely to the coastal marine area existed. In these instances, the Minister of Conservation could call in a matter
and refer it to either a board of inquiry or the Environment Court. However either body would only make a
recommendation back to the Minister of Conservation, who would then make the final decision. This decision
could only be appealed to the High Court on points of law. Sees 141 as amended 2005. This exception was
removed by the Resource Management (Simplifying and Streamlining) Amendment Act 2009, and is in line with
the removal of the Minister's decision-making role on restricted coastal activities.
55
See for example Cabinet Paper Improving the Resource Management Act I 99 I
56
Resource Management and Electricity Legislation Amendment Bi112004, no 237-2, Commentary, 18.
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The second significant change is with regard to appeal rights. Full de novo hearing
rights against the decision were removed by Resource Management Amendment Act 2005,
and replaced with the right to appeal to the High Court to questions of law only. 57 Concerns
that this would lead to the "fast-tracking" of development proposals were counterbalanced by
bolstering the board of inquiry process, including permitting cross-examinations and requiring
full records being kept, to "ensure the testing of the evidence is as robust and comprehensive
as possible." 58 The move away from two hearings on the merit of the case was seen as
justifiable given the specified skill set of the membership of boards and the thorough testing
of evidence the amendments enabled. 59 However, despite justifications, the removal of the
full appeal rights effectively did recreate a "fast-track" procedure.
The expansion and revision of ministerial interventions in 2005 did see (as
anticipated) an increased use of the call-in mechanism. Five call-ins have been made under
the revised provisions, which are discussed briefly below.

i. Call in of Transpower's North Island grid upgrade proposal
As part of its North Island grid upgrade, Transpower New Zealand Ltd lodged notices
of requirements and applications for resource consents to build a new overhead electricity
transmission line, underground cables and substations, from Whakamaru to Otahuhu and
Pakuranga. 60 The proposed line would be 200km in length, supply power to the Auckland
and Northland regions, and transverse the jurisdictions of nine local authorities through
mainly ruralland. 61
The call-in of this proposal was the first made since the amendments to the provisions
were passed in 2005. The scale of the proposal and the extent of public interest in it "warrants
a rare intervention under the Resource Management Act" and were primary reasons for the
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Resource Management Act 1991, s 149A (as inserted 2005).
Resource Management and Electricity Legislation Amendment Bi112004, no 237-2, Commentary, 18.
59
Cabinet Paper Improving the Resource Management Act 1991. The move to appeals on points oflaw only
received varying levels of support during the reform process, and was expressly not supported by the Department
of Conservation, which believed that national policy issues should be debated (if necessary) at the Environment
Court.
6
°For an overview of the proposal, including details of the requirements for designations in the seven district
plans (seen 61 below for authorities) and the applications for resource consents lodged with the Auckland and
Waikato Regional Councils, see Board of Inquiry Upper North Island Grid Update Proposal Final Report and
Decision ofthe Board of Inquiry (18 September 2009), 1-3.
61
The nine local authorities are Auckland Regional Council, Franklin District Council, Manukau District
Council, Matamata-Piako District Council, South Waikato District Council, Taupo District Council, Waikato
District Council, W aikato Regional Council, and W aipa District Council.
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call-in, which was made on 8 August 2007. 62 fu deciding to call in the matter, the Minister
considered that it was nationally significant as it had aroused widespread public concern or
interest regarding the actual or likely effect on the environment; it involved significant use of
natural and physical resources; it affected more than one region and district; it involved
technology, processes or methods which were new to New Zealand and which may affect the
environment; and that it was likely to result in, or contribute to, significant or irreversible
changes to the environment. 63
Transpower had long advocated the benefits of using the call-in mechanism for
projects of this size, by highlighting the difficulties and challenges it faced. It argued that
devolution64
will not necessarily guarantee a high quality decision or a sound workable process
for a major project of national importance, spanning multiple local authority
boundaries, with a national community of interest. ... Capacity of individual local
authorities is also at issue, in terms of available resources, the varying policies and
objectives in place, and the information they have access to. . . . Assessment of the
environmental effects of Transpower's proposals by multiple authorities could
introduce significant inconsistency in approach, specifically in the application of the
Act's fundamental principles ...

A Board of fuquiry was appointed to decide the matter, with hearings subsequently
commenced on 25 March 2008, and completed on 31 October 2008. A draft decision was
released on 27 May 2009, and following comments received, 65 the final report and decision
was released on 18 September 2009. This confirmed the requirements for designations (with
certain modifications) and granted resource consent, subject to a variety of conditions. 66

ii. Call in of proposed Te Mihi geothermal power station
The intention to call-in Contact Energy's resource applications for their proposed Te
Mihi geothermal power station67 was publicly announced on 20 December 2007. 68 The
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Pete Hodgson Waikato transmission lines call in (Press Release, 9 August 2007).
Board of Inquiry Upper North Island Grid Update Proposal "Final Report and Decision," 3-4.
64
Jenny Chetwynd "Power Play" (September 2004) Planning Quarterly 22, 23.
65
The draft report received 32 comments. The original proposal received 1244 submissions, of which 152 were
presented at the hearings. See Board of Inquiry Upper North Island Grid Upgrade Proposal Hearing closes on
Transpower's proposal to upgrade the North Island transmission grid (Press Release, 31 October 2008).
66
See Board oflnquiry Upper North Island Grid Update Proposal Final Report and Decision. The terms and
conditions were set out in Chapter 19 and Appendixes C to U.
67
This proposal involved the construction and operation of a new 200MW geothermal power station at Te Mihi,
powered by steam from the Wairakei steamfield. It was intended that once fully operational, this power station
would replace the existing Wairakei Power Station, which commenced operation in 1958. See Board of Inquiry
Te Mihi Geothermal Power Station Proposal Final Report and Decision of the Board of Inquiry (3 September
2008), 12-13.
63
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Minister indicated that a board of inquiry would be used, and that this decision had been made
69
in consultation with the local councils (Environment Waikato and Taupo District Council).

Public notice, pursuant to s 144, of the Minister's direction was given on 9 February 2008,
which stated that the proposal was a matter of national significance and therefore called in for
two specific reasons: 70
The proposal is relevant to New Zealand's international obligations to the global
environment in terms of the Kyoto Protocol including the proposal's contribution
towards the achievement of the target of 90% of electricity generation to be from
renewable energy sources by 2025 as set out in the New Zealand Energy Strategy to
2050. Geothermal systems are a natural resource that is limited to a relatively small
area of New Zealand. This proposal will involve a significant use of this limited
resource when viewed in the context of the totality of geothermal systems available
for development.

The commitment to a renewable electricity generation target through the New Zealand
Energy Strategy, combined with the noted commercial uncertainty for developing resource
consents for major projects, suggests that government will invoke the call-in mechanism more
71
frequently for renewable energy projects of national significance.

Once called-in, the application progressed quickly. A Board of Inquiry was appointed
in March 2008, hearings were held in July, the Board's draft decision was released for
comment on 5 August 2008, and the final report and decision was released on 3 September
2008. 72 The decision to grant the applications (subject to conditions) was not appealed. This
68

Trevor Mallard, Minister for the Environment Resource Management Act call-in for renewable energy
projects signalled (Press Release, 20 December 2007). This announcement also included the intention to call-in
the Te Waka wind farm consent applications. Contact Energy had requested the project be called in, and
welcomed the direction by the Minister, as it would "streamline the process and avoid unnecessary delays." See
Contact Energy Contact welcomes intention to call in Te Mihi power station (Press Release, 20 December 2007)
<http://www.scoop.co.nz/stories/BU0712/S00358.htm> (accessed November 2009).
69
Mallard, Resource Management Act call-in for renewable energy projects signalled
70
Board of Inquiry Te Mihi Geothermal Power Station Proposal Final Report and Decision, 11.
71
See New Zealand Energy Strategy to 2050 80-81
<http://www.med.govt.nz/templates/ContentTopicSummary__ 1943l.aspx> (accessed November 2009) for
discussion on the Resource Management Act government options. The Strategy outlines the government's
intention to produce a national policy statement on renewable energy, and discusses the call-in power and other
government options. At the launch of the Strategy, David Parker, the Minister of Energy stated that the
"commitment to renewable electricity, and to reducing greenhouse gas emissions, requires a substantial increase
in renewable capacity overall," and that "government [has] a role in ensuring that consenting processes are
completed in a timely way. This is especially important as we move through the transition to more renewables.
All requests for a project to be called-in will be considered on a case-by-case basis, but in my view, the call-in
power is there to be used, and I expect more projects to be called-in in the future." See David Parker "Energy
strategy delivers sustainable energy system" (Speech, 11 October 2007)
<http://www.beehive.govt.nz/speech/energy+strategy+delivers+sustainable+energy+system> (accessed
November 2009).
72
See Board oflnquiry Te Mihi Geothermal Power Station Proposal Final Report and Decision, 75-76. The
Board identified several main matters and findings of fact which underlaid their decision. These included the
Minister's reasons for calling-in the proposal (relevancy to New Zealand's obligations as a signatory to the
Kyoto Protocol and that the proposal involves a significant use of a limited renewable resource); identified
positive effects that will result from the proposal (all uncontested); and findings that the proposal was generally
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project highlights the speed the call-in procedures enable, especially compared to the ordinary
consent process. For example Contact Energy's consent applications for the existing
Wairakei and Poihipi Geothermal Plants were lodged in 2001, and granted in 2004. This
council decision was subsequently appealed, before final approval was obtained from the
Environment Court in 2007. 73 In comparison, although less complex, the Te Mihi consents
took eight months once call in.

iii. Call in of proposed Te Waka wind farm
Unison Network Ltd's resource consent applications for its proposed Te Waka wind
farm were called-in by the Minister at the same time the Te Mihi geothermal power station
was. The proposal entailed the necessary consents to establish, build and maintain a wind
farm consisting of 34 turbines producing 102MW of electricity, in the vicinity of the Te Waka
Range, west of Te Pohue. This application followed an unsuccessful application for a 37
wind turbine farm, declined by the Environment Court on appeal in 2007. 74 Given this
history, the Minister referred the Te Waka farm directly to the Environment Court, rather than

(and in some cases specifically) consistent with the relevant provisions of Part 2 of the Act and the relevant
statutory instruments (National Policy Statement on Electricity Transmission, Waikato Regional Policy
Statement, Waikato Regional Plan and Taupo District Plan). The Board considered that the proposal, subject to
the terms and conditions specified in Appendix 2 and Appendix 3 would meet the s 5 sustainable management
purpose.
73
See Rotokawa Joint Venture Ltd v Waikato Regional Council (Environment Court Auckland, A041107, 18
May 2007). It is acknowledged that the consents applied for in this case were more complex, but the time
difference in processing the applications is still substantially different.
74
The Outstanding Landscape Protection Society !ne v Hastings District Council [2008] NZRMA 8. The grant
of resource consent to Unison Networks by the Hastings District Council for the construction and operation of a
37 turbine wind farm was appealed by The Outstanding Landscape Protection Society Inc. The Environment
Court allowed the appeal and declined the consent. It held that it was not credible to consider the visual effects
of the proposal as minor, and the proposed wind farm would have significant adverse visual and landscape
effects. The locality of the wind farm was held as being of great spiritual and social importance to tangata
whenua, and the relationship of Maori and their culture and traditions with this site is an example of that
contemplated a matter of national importance under s 6(e). Therefore "important as the issues of climate change
and the use of renewable sources of energy unquestionably are, they cannot dominate all other values. The
adverse effects of the proposal on what is undoubtedly an outstanding landscape, and its adverse effects on the
relationship of Maori with this land and the values it has for them, clearly bring us to the conclusion that the
tipping point in favour of other values has been reached .... In the terms of s 5, the proposal would help enable
people and communities to provide for their economic wellbeing and their health and safety, and would help
sustain the potential of natural and physical resources, in the context of power generation from renewable
sources. But it would not help people and communities provide for their cultural, and possibly social, well-being.
Nor would it sustain the landscape, visual and cultural amenity resource for future generations. It also would fall
well short of avoiding, remedying or mitigating adverse effects on the environment." [para 116]. Unison
appealed this decision to the High Court, Unison Networks Ltd v Hastings District Council (HC, CIV-2007-485896, 11 December 2007) on the basis that the Environment Court had erred in finding the proposal was in an
outstanding natural landscape, and that the Environment Court erred in finding it was not open to the Court to
approve a reduced proposal. Potter J found no error of the Environment Court and dismissed the appeal.
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appoint a board of inquiry. 75 This was supported by both the applicant and the Hastings
District Council. 76
Like the Te Mihi proposal, the Minister stated that the Te Waka project was of
national significance because77
it is relevant to New Zealand's international obligations to the global environment in
terms of the Kyoto Protocol including the proposal's contribution towards the
achievement of the target of 90% of electricity generation to be from renewable
energy sources by 2025 as set out in the New Zealand Energy Strategy to 2050.

The Environment Court hearings were held in Napier in December 2009, and the
decision issued on 23 February 2009, which once again declined consent to Unison. 78 At the
outset of the decision it was noted that despite the similarities to the earlier proposal declined
in 2007, 79 the issues would need to be thoroughly canvassed and considered in comparative
detail, in light of the ministerial call-in. 80
The Court held that the significant economic advantages that the proposal offered had
to be weighed against the adverse effects on the landscape and cultural values. It held that the
southern section of the Te W aka range, was an outstanding natural feature in terms of s 6(b)
of the Resource Management Act, individually, and as part of the wider range. 81
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Mallard, Resource Management Act call-in for renewable energy projects signalled
New Zealand Parliamentary Debates Vol. 646, 3 April2008, 15343.
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Minister for the Environment Public Notice of Direction to call in Unison's proposal to establish a wind farm
near the 'Te Waka' Range, Hawkes Bay (9 February 2008).
78
Unison Networks Ltd v Hastings District Council (Environment Court, Wellington W011/09, 23 February
2009).
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The Outstanding Landscape Protection Society /ne v Hastings District Council [2008] NZRMA 8.
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Unison Networks Ltd v Hastings District Council (Environment Court, Wellington W011/09, 23 February
2009), para 9. This point was also raised in relation to argument advanced by submitters (Outstanding
Landscapes Protection Society, Maungaharuru-Tangitu Society Inc and Ngati Hineuru Inc) that this proceeding
was an abuse of process, in that the applicant was attempting to re-litigate matters already determined by the
Environment Court and confirmed by the High Court. The Court rejected this argument, which it felt "failed to
take into account the particular circumstances whereby the instant proceedings have come before us, including
the prescriptive dictate under s 150AA(6), and the consequential duty upon the Court to obey and follow it
through." An abuse of proceedings challenge should have been directed to the Minister's decision by way of
judicial review [para 133].
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Unison Networks Ltd v Hastings District Council (Environment Court, Wellington W011/09, 23 February
2009), para 125. This view was in accordance with that of the Court (differently constituted) in The Outstanding
Landscape Protection Society /ne v Hastings District Council [2008] NZRMA 8, which was supported by Potter
J on appeal in Unison Networks Ltd v Hastings District Council (HC, CIV-2007-485-896, 11 December 2007).
Unison had argued (whilst reserving the fall back position that even if the landscape was outstanding the effects
on it from the proposed wind farm would not be such as to justify refusal of consent) that since the matter had
been referred to the Court as a matter of national importance, the landscape should be assessed in terms of its
significance nationally. However, the Court found that this would involve overlooking the requirements of s
150AA(6) (as amended 2005) which required the Court to consider the documents supplied to the Court under
subsection (5), have regard to the Minster's reasons for calling in the matter, and have regard to the things which
a local authority would have regard to if it were deciding the matter. It agreed with the approach taken in
Wakatipu Environmental Society Incorporated v Queenstown Lakes District Council [2000] NZRMA 59, that
the only basis a district council can evaluate the quality of a landscape within its territorial area is via a
76

132

Furthermore, the Court found that this was a profoundly significant cultural and spiritual
landmark, steeped in ancient mythology and traditional beliefs, and as such tangata whenua
concerns should be afforded due recognition. Despite having due regard to the Minister's
reasons for the referral under s 150AA, the Court found it was duty bound to apply the law as
it stood, by which ss 6(e), 7(a) and 8 incorporated, as expressed by the Privy Council in
McGuire v Hastings District Council [2002] NZLR 557, "strong directions to be borne in

mind at every stage of the planning process." 82 Accordingly, the Court "was driven to
conclude that the Maori dimension is such that Unison's application, however merited in
technical terms had to yield to the force of the case presented for the tangata whenua
interests," and thus the application was declined. 83

iv. Call-in of "Hauauru ma raki" - Waikato Wind Farm proposal
Contact Energy's proposed Hauauru ma raki wind farm would produce up to 540
megawatts (MW) of electricity, and includes the construction, operation and maintenance of a
220kV transmission line, three substations, associated support structures, equipment and
facilities. The proposed site is along approximately 34km of coastline starting four kilometres
south of Port Waikato and ending at Te Akau, some eight kilometres north of Raglan. 84
The proposal was called in as a matter of national significance by the Minister on 20
August 2008, citing New Zealand's obligations to the Kyoto Protocol, and its contribution to
achieving the target of 90% of electricity generation to be from renewable resources by 2050,
as set out in the New Zealand Energy Strategy. The Minister also provided that the proposal
affects or is likely to affect more than one region or district, with direct physical effects on the
Franklin and Waikato Districts and the Waikato region, and in terms of security of electricity
supply, potential effects beyond these areas. 85
A Board of Inquiry was duly appointed, and hearings commenced in April2009.
However, following a request from Contact Energy, proceedings were adjourned by the Board
for twelve months, with a programme of investigation and design work provided for Contact
comparison between the landscapes that exist on a district-wide footing (or regional if considered in context of a
regional plan).
82
Unison Networks Ltd v Hastings District Council (Environment Court, Wellington W011!09, 23 February
2009), para 157.
83
Unison Networks Ltd v Hastings District Council (Environment Court, Wellington W011!09, 23 February
2009), para 159.
84
See Ministry for the Environment Contact's proposal for a new Waikato wind farm- 'Hauiiuru mii raki
<http://www.mfe.govt.nz/rma/call-in-hmr/index.html> (accessed November 2009).
85
Minister for the Environment Public Notice of Direction to call in Contact Wind Limited and Contact Energy
Limited proposal for the Hauiiuru mii raki- the Waikato Wind Farm (20 August 2008)
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Energy to undertake during the adjournment period. 86 At the time of writing, proceedings are
still adjourned.

v. Call-in of Turitea wind farm proposal
Mighty River Power Ltd' s proposed Turitea wind farm comprises up to 131 wind
turbines, and would traverse public and private land located within the Manawatu-Wanganui
Region, Palmerston North City and Tararua District. The proposal was called in as a matter
of national significance, citing four factors. These were that the proposal affects or is likely to
affect or is relevant to New Zealand's international obligations to the global environment; the
proposal affects or is likely to affect more than one region or district; the proposal will
contribute to the achievement of the national target of 90% of electricity generation from
renewable energy sources by 2025; and that the proposal will have national benefits deriving
from the use and development of renewable energy in accordance with section 7 (j) of the
Resource Management Act. 87
This direction was staunchly opposed by the Palmerston North City Council, which
wished to have the matter heard locally. 88 In response the Minister noted that "a board of
inquiry chaired by an Environment Court judge is the most transparent and fair way to decide
the outcome of this significant wind farm," and that he believed that there were "risks of the
Palmerston North City Council being open to claims of bias and appeal because of it being the
owner of the reserve land where the wind farm is proposed." 89 Accordingly, a board was
appointed, and hearings commenced on 6 July 2009 and continued until14 October 2009.
The hearings were then adjourned until March 2010 for Mighty River Power to reconsider the
turbine layout. 90
The use of the call-in mechanism generally demonstrates that in comparison to
"ordinary" processes, the call-in does function as a "fast-track" procedure, especially in
comparison to similar protracted proceedings through the normal procedures. In addition, the
decision to invoke the procedures remains political. The reasons advanced for calling-in
86

See Board of Inquiry Hauauru mii raki Wind Farm Proposal Adjournment Decision Report (22 May 2009).
Minister for the Environment Ministerial direction for call in (18 December 2008)
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Ministry for the Environment Mighty River Power's proposal for a wind farm at Turitea
<http :I/www .mfe. govt.nz/rma/call-in-turitea/index.html> (accessed November 2009)
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proposals are often in the vaguest terms, and suggest that other political and economic factors
may be more influential. Political discretion over when to invoke the call-in process is also
demonstrated by comparison of proposals that were and were not called in. 91

c) The effect of the Resource Management (Simplifying and Streamlining)
Amendment Act 2009

The Resource Management (Simplifying and Streamlining) Amendment Act 2009 was
the product of "Phase One" of the government's reform of the Resource Management Act,
and also amended the call-in provisions, to "address concerns about the efficiency and
robustness of the decision-making process for projects of national significance." 92 Re-written
and packaged as Part 6AA "Proposals of national significance," 93 these amendments were
designed to streamline the processes available for matters of national significance by
providing more clarity and certainty, particularly in relation to board of inquiry referrals. 94
They are also intended to "impress upon potential applicants the standing of the board and the
decisions it makes, and discourage appeals of little merit." 95
The scope of the provisions is now wider. The factors provided to assess the Minister
in determining national significance have been expanded to include network utility operations
that cross regional or district boundaries, and whether the matter would assist the Crown in
fulfilling its obligations or functions regarding public health, welfare, security or safety. 96
This is to ensure that projects which of themselves may not individually be seen as nationally
significant, but which are part of the nationally significant networks, are eligible for
consideration. 97 In addition, the list of matters upon which the Minister can make a direction
now includes applications for change or cancellation of resource consent conditions, a
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See for example the Project Hayes wind farm applications that is discussed inn 110 and accompanying text
below.
92
Ministry for the Environment Resource Management Amendment Act 2009 Fact Sheet 7: Proposals of
National Significance
93
It was decided to repeal ss 140-150AA and replace them with a new Part 6AA "Proposals of national
significance" as it was felt that the original provisions were set out in a complicated manner and difficult to
understand. The new layout was believed to "improve clarity and workability and ensure that the timelines and
processes for the separate pathways now available to applicants are aligned." This includes a news 140, which
provides an overview of Part 6AA, explaining the procedural implications of the Minister's call-in powers, and
the three ways matters may now come before the Minister for a decision on whether to call it in. See Resource
Management (Simplifying and Streamlining) Amendment Bi112009, no 18-2, Commentary, 10-11.
94
Resource Management (Simplifying and Streamlining) Amendment Bi112009, no 18-2, Commentary, 10
95
Minister for the Environment Reform of the Resource Management Act 1991: Phase one proposals, 12
96
Resource Management Act 1991, s 142(3).
97
Technical Advisory Group, Report, 36.
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council's change to its plan, or a variation to its proposed plan a notice of requirement to alter
a designation or heritage order. 98 In deciding whether or not to make a call-in direction, the
Minister must have regard to both the views of the applicant, and local authority. 99
Several changes were made to improve the board of inquiry process. A retired High
Court judge can now be appointed the chair 100 to "widen the pool from which a chair could be
chosen" in anticipation of increased demand for boards of inquiry in the future. 101 The
Minister must also seek suggestions for members of the board from the relevant local
authority, and consider the necessity for local knowledge in appointing board members. 102
Boards are now able to request further information from applicants, commission reports and
hold pre-hearing meetings or refer the applicant and others to mediation. 103 The frustration
that significant projects could be subject to "unreasonable delays and inconsistent
considerations of national level benefits," 104 was addressed with the imposition of a nine
month deadline from the date of notification for a final decision to be made on the application
by a board of inquiry. 105 This reinforces call-ins as a "fast-track" procedure, clearly moving
back closer to the scheme the National Development Act, in spite of the original 1991 intent
to the contrary.
A major addition was the creation of the Environmental Protection Authority, 106
whose primary function is to receive and process proposals of national significance. 107 This
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Resource Management Act 1991, s 141.
Resource Management Act 1991, s 142(4).
100
Resource Management Act 1991, s 149J(3)(a).
101
Ministry for the Environment Resource Management Amendment Act 2009 Fact Sheet 7: Proposals of
National Significance
102
Resource Management Act 1991, s 149K. This was to ensure that the local dimension was considered, to
address the "tricky balance ... between recognising the national significance and importance of such projects but
also realising that they will have impacts on the local community." See Nick Smith, Minister for the
Environment First Reading Speech, New Zealand Parliamentary Debates Vol. 652, 19 February 2009, 1485.
103
Resource Management Act 1991, s 149L(1). See also Ministry for the Environment Resource Management
Amendment Act 2009 Fact Sheet 7: Proposals of National Significance
104
Minister for the Environment Reform of the Resource Management Act 1991: Phase one proposals
105
Resource Management Act 1991, s 149R(2). The Minister can extend this deadline under s 149S(2) to a
period not exceeding 18 months, or under s 149S(3) a greater time period with the consent of the applicant.
Timelines were not imposed for Environment Court referrals.
106
Resource Management Act 1991, Part 4AA. This sets up a transitional Environment Protection Authority as
a statutory office, within which the roles, functions and powers will be exercised by the Secretary for the
Environment. The Secretary is able to delegate these functions to Ministry for the Environment employees, to
allow the administrative work to be carried out by a dedicated unit. The creation of the Authority as an
independent statutory office gives the necessary degree of separation from the Ministry for the Environment's
core business, although the role and constitution of the Authority is expected to be addressed in more detail in
Phase 2 of the reforms. See Minister for the Environment, National-led Government reform of the Resource
Management Act: Overview of Phase One Resource Management (Simplifying and Streamlining) Amendment
Act 2009 (February 2009) <http://www.mfe.govt.nz/rma/central/amendments/resource-management-simplifyand-streamline-amendment-bill-2009/summary.html> (accessed November 2009).
107
The functions of the Authority are provided ins 42C, and are to receive matters lodged under s 145, to make
recommendations to the Minister under ss 146 or 149ZB in respect of a matter lodged with it, to make decisions
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adds a third way for matters to come to the Minister for decision on ministerial intervention.
Section 145 allows applicants to lodge matters directly with the Environmental Protection
Authority, which is then obliged to make a recommendation to the Minister on how to
proceed with the matter. In doing so the Authority will function like a consent authority in
considering whether or the application is complete, before assessing whether the matter is of
national significance. 108

d) Other Ministerial intervention options

One criticism of the original call-in provisions was that they essentially limited the
Minister to two confined courses of action- to call-in a proposal or not. The 2005
amendments sought to remedy this by providing a range of intermediary options, which
would allow the Minister to intervene in projects of national significance, without having to
go so far as calling the project in. These options are now contained in s 149ZA(l ), and allow
the Minister:
(a) to make a submission on the matter for the Crown:
(b) to appoint a project co-ordinator for the matter to advise the local authority:
(c) if there is more than l matter that relates to the same proposal, and more than 1
local authority, to direct the local authorities to hold a joint hearing on the matters:
(d) if the local authority appoints 1 or more hearings commissioners for the matter,
to appoint an additional commissioner for the matter.

A Crown submission under section s 149ZA is "a single statement on a matter for the
Crown" for the purposes of setting out an "an integrated and collective view [of] all relevant
Ministers and Government agencies, combining their various experiences, expertise and
resources." 109 This form of intervention was first used in preference to the call-in provisions
in relation to Meridian's proposed "Project Hayes" wind farm 110 and TrustPower's proposed
.
. wm
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under s 139 on applications for certificates of compliance for proposals or activities that are related to proposals
of national significance, to provide secretarial and support services to boards of inquiry appointed under s 149J,
to exercise any powers or perform any functions or duties delegated to it by the Minister under s 29(4), and to
exercise any other functions specified in this Act. These functions are expected to be increased in Phase 2 of the
reforms.
108
Ministry for the Environment Resource Management Amendment Act 2009 Fact Sheet 7: Proposals of
National Significance. The Authority can request further information or commission reports as specified in s
149.
109
See Ministry for the Environment, Proposals of national significance under the Resource Management Act
<http://www .mfe. govt.nz/rmalcentral/minister/national-significance.html> (accessed October 2008).
110
Meridian Energy's Project Hayes was a proposed wind farm to be constructed on the Lammermoor Range,
approximately 70km north-west of Dunedin. The core project would consist of five different stations within the
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The decision to not call-in the Project Hayes applications was a point of political
contention, but was defended by the Minister as following both the territorial authority and
the applicant's original confidence (Meridian subsequent! y asked for the proposal to be called
in, only a few days before the hearing was to begin) that it could be dealt with through the
normal consenting process. 112 Instead a whole of government submission was prepared under
s 141A(4)(c) (as amended 2005), in support of the project. 113 The proposal was seen as being
nationally significant in terms of the widespread public interest regarding the actual or likely
effect of the proposal on the environment, the significant use of natural and physical
resources, and the effects on more that one district or region, given that the benefits of the
proposal are likely to be national in effect. 114 The submission was in support of the proposal,
noting that it was well aligned with government's energy objectives, and while it
acknowledged there may be some local adverse affects, the submission focused on the actual
and potential effects on the environment at a national level. 115

Central Otago District Council's boundaries, with up to 176 turbines generating up to 630MW. Resource
consent applications with the Central Otago District Council were lodged in July 2006, and with the Otago
Regional Council in October 2007. These consents were granted, but these decisions were appealed to the
Environment Court by objectors. Hearings commenced in May 2008, and after three adjournments were
completed in February 2009. The decision of the Court to allow the appeals and therefore cancel the resource
consents was issued on 6 November 2009. See Maniototo Environmental Society !ne v Central Otago District
Council (Environment Court, Christchurch C103/09, 28 October 2009).
111
Trustpower Ltd' s Mahinerangi wind farm proposal consisted of 100 wind turbines producing 200MW,
situated in the Clutha District, north of Lake Mahinerangi, approximately 50km west of Dunedin. Consent for
the project was originally granted by the Clutha District Council and Otago Regional Council in October 2007,
but this decision was appealed to the Environment Court. The Environment Court hearing was held in April and
May 2008, and in July the Court released an interim decision declining the appeal, but requiring TrustPower to
provide more details of the project before finalising the consent. See Upland Landscape Protection Society Ine v
Clutha District Council (Environment Court, Christchurch C085/08, 25 July 2008). Consent was confirmed in
late December 2008.
112
New Zealand Parliamentary Debates Vol. 639, 15 May 2007, 9189. In opposition, National Member of
Parliament Dr Nick Smith has stated that "when you look at a programme like the $2 billion project Hayes in
Central Otago, I cannot believe that the appropriate place for that decision to be made is the district council. No
discredit to them at all but that to me seems an absolutely obvious application that should be called in." See
"Political forum on the Resource Management Act" in Beyond the RMA: An in-depth exploration of the
Resource Management Act 1991 (Environmental Defence Society, Conference Proceedings 30-31 May 2007),
315.
113
See Minister for the Environment Submission on 'Project Hayes' Resource Consent Application Proposal
Regional Council 060222: Meridian Energy Limited (24 November 2006). This also became controversial in
light of the Department of Conservation's opposition to the project, then its "settlement" of conservation issues
which Meridian, which included payment of $175,000 to the Department to "mitigate the conservation impacts
of the proposal." A report on the settlement was subsequently requested by the Minister of Conservation who
felt that the Department had not been "sufficiently transparent in its involvement with Meridian Energy over
Project Hayes by simply releasing the agreement when requested under the Official Information Act. A more
proactive approach is required where the public is notified when an agreement is reached." See Nick Smith,
Minister of Conservation "Lessons for DOC from Project Hayes deal" (Press Release, 20 February 2009) and
Director-General of Conservation "Settlement of the conservation issues in the Ha yes Wind Farm application"
(Briefing for Minister of Conservation, 19 February 2009).
114
Minister for the Environment Submission on 'Project Hayes, 2.
115
Idem.
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The Environment Court in Maniototo Environmental Society !ne v Central Otago
District Council (Environment Court, Christchurch C103/09, 28 October 2009) considered the
Crown's submission as an "other matter" for the purposes of s 104(1)(c) of the Resource
Management Act, before allowing the appeal and cancelling the consents granted. 116 This
followed the consideration of the Crown submission in relation to the Mahinerangi proposal
in Upland Landscape Protection Society !ne v Clutha District Council (Environment Court,
Christchurch C085/08, 25 July 2008), in which the Court, considered the utilisation of the
intervention power. It held: 117
we are not able to conclude from the wording of section 141A or B, that the
Minister's reasons for becoming involved give any particular weight or priority to
the Minister's involvement under section 141A(4)(c). Essentially the power of the
Minister is to make a submission for the Crown in terms of the Act. ... To the extent
that evidence is given as to national significance, this is a matter that can properly be
considered under Part 2 and/or section 5 of the Act. . . . However, to the extent that
it was submitted by either the Crown and/or TrustPower that special weight needed
to be given a Crown submission on these issues, we are unable to agree. The Act is
clear that all evidence is to be evaluated in terms of the provisions of section 104
and Part 2 to reach an integrated decision as to the sustainable management of
natural and physical resources as that term is described in section 5. That evidence is
considered on its merits rather than on the basis of who the submitter is.

The Court in this instance went on to dismissal the appeal, and confirmed the resource
consents in an interim decision, providing TrustPower reconsider aspects of the proposal and
provide modified conditions to meet the concerns of the Court. 118

3. Special purpose or ad hoc legislation

116

This decision was reached after weighing all the relevant matters and finding that the nationally important
positive features of enabling economic and social welfare by providing a very large quantity of renewable energy
are outweighed by the important adverse consequences. These included the substantial impact on the
outstanding natural landscape of the Lammermoor and the heritage surroundings, particularly with the site being
surrounded by public land. The Court was critical of Meridian (as well as Central Otago District Council and the
Crown) for the failure to put forward full evidence in respect of the efficient use of all the relevant natural and
physical resources, particularly in respect of costs and an analysis of reasonable alternatives. See Maniototo
Environmental Society /ne v Central Otago District Council (Environment Court, Christchurch C103/09, 28
October 2009) para 757.
117
Upland Landscape Protection Society /ne v Clutha District Council (Environment Court, Christchurch
C085/08, 25 July 2008), paras 31-32.
118
Upland Landscape Protection Society /ne v Clutha District Council (Environment Court, Christchurch
C085/08, 25 July 2008), para 255. The Court believed that a "wind farm in this location would enable the
district, regional and national communities to provide for their health and wellbeing, while the controls discussed
would appropriately avoid, remedy or mitigate adverse effects on the environment provided the site plan and
conditions we have discussed are implemented. In our view the proposed Mahinerangi wind farm provides a
good example of the ways in which the energy needs of this country can be met from renewable resources
without unduly compromising the natural and physical environment." (paras 253-254)
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The use of special purpose legislation to solve or remedy specific issues of resource
management has occurred somewhat tentatively since the Resource Management Act 1991, as
the aftermath and ramifications of the Clutha Valley (Clyde Dam) Enabling Act still come to
the fore whenever special legislation is considered. However in some instances special
legislation has been seen as the best solution. 119

a) Hauraki Gulf Marine Park Act 2000

The stated purposes of the Hauraki Gulf Marine Park Act 2000 are to effectively
integrate the management of the natural, historic, and physical resources of the Hauraki Gulf,
its islands, and catchments; establish the Hauraki Gulf Marine Park; establish objectives for
the management of the Hauraki Gulf, its islands, and catchments; to recognise the historic,
traditional, cultural, and spiritual relationship of the tangata whenua with the Hauraki Gulf
and its islands; and to establish the Hauraki Gulf Forum. 120
The national significance of the interrelationship between the Hauraki Gulf, its islands
and catchments, and the ability that interrelationship has to sustain the life-supporting
capacity of the environment is recognised ins 7. Management objectives aimed at the
protection, maintenance and enhancement of the resources are set out ins 8. The
implementation of these two provisions is substantially facilitated by s 9, which deals with the
relationship to the Resource Management Act, and s 10, which for the coastal environment of
the Hauraki Gulf, creates ss 7 and 8 as a New Zealand coastal policy statement under the
Resource Management Act.
Questions were raised during the passage of the Hauraki Gulf Marine Park Bill as to
its necessity. For example it was argued that if the Bill was needed, then it suggests the
primary legislation should be addressed, rather than dealing with issues as they appear in an
ad hoc fashion. 121 In addition, the potential for integrated management exists already in the
Resource Management Act under s 80, and if this legislation is not sufficient to protect the
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Special legislation is regarded in this thesis as being legislation enacted to address a specific case,
development or area, as opposed to legislation introduced to address or amend a particular area oflaw. For this
reason, Amendment Acts such as the Resource Management (Foreshore and Seabed) Amendment Act 2004, or
the Resource Management (Energy and Climate Change) Amendment Act 2004 are not being considered, nor
are Acts which set up paralled frameworks, for example the Hazardous Substances and New Organisms Act
1996 or the Energy Efficiency and Conservation Act 2000.
120
Hauraki Gulf Marine Park Act 2000, s 3.
121
New Zealand Parliamentary Debates, Vol. 581, 22 February 2000,636.
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Hauraki Gulf, how will it be sufficient enough to protect other significant or outstanding
areas? 122
The creation of this "place based" model of a New Zealand coastal policy statement as
part of special legislation is an example of an ad hoc solution to a problem not easily
remedied under the Resource Management Act. In addition to the creation of the New
Zealand coastal policy statement, the Act requires regional and district planning instruments
to be amended, if necessary, so they do not conflict with the Act's provisions. 123
These provisions are somewhat out of place with the clear hierarchy of statutory
instruments under the Resource Management Act which all link back to its statutory purpose
ins 5. They also create some constitutional uncertainty. The creation ins 10(1) of a New
Zealand coastal policy statement under the Resource Management Act, is effectively making
two sections within a statute into a form of regulation, but then s 10(2) provides that if there
was a conflict between these two sections of the Hauraki Gulf Marine Park Act 2000 and any
New Zealand coastal policy statement, the latter would prevail over the Act.
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In other

words, statutory provisions are deemed to be incorporated into a regulatory instrument, but if
another regulatory instrument (a New Zealand coastal policy statement) is in conflict with it,
the regulations prevail over the statutory words. However, it is arguable that this is
appropriate given the rigorous board of inquiry procedure that is required under the Resource
Management Act.

125

b) Resource Management (Waitaki Catchment) Act 2004

The Resource Management (Waitaki Catchment) Amendment Act 2004 is the most
controversial example of special purpose legislation passed to subvert the ordinary course of
resource management, since the enactment of the Resource Management Act in 1991.
In assessing the significance of this legislation, some background to the W aitaki
Catchment is necessary, as water allocation has long been a contentious issue in this region.
These issues were exacerbated in light of Meridian Energy's Project Aqua, which proposed to
122

New Zealand Parliamentary Debates, Vol. 581, 23 February 2000, 743.
Hauraki Gulf Marine Park Act 2000, ss 9 and 10(3).
124
Richard Brabant "THe Hauraki Gulf Marine Park Act 2000 revisited" (2001) 4 Butterworths Resource
Management Bulletin 37, 38.
125
Richard Brabant "THe Hauraki Gulf Marine Park Act 2000 revisited" (2001) 4 Butterworths Resource
Management Bulletin 37, 38.
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take up to 73 percent of the lower Waitaki River flow, and highlighted the finite nature of the
river's resources. The Project Aqua applications exposed two inadequacies of the Resource
Management Act in particular - the problems associated by the lack of planning instruments
as contemplated by the Act, and the "first-come, first-served" basis of resource consent
processing. The special legislation sought to remedy these issues, but only in respect of the
Waitaki Catchment. Detractors of the legislation argue that these issues are not solely
confined to this area, and the use of special purpose legislation sets a dangerous precedent.

i. Background - Project Aqua and water allocation in the Waitaki Catchment
Project Aqua was a $1.2 billion hydroelectricity scheme with a total generating
capacity of 524 MW proposed by Meridian Energy Ltd for the lower Waitaki Valley. It was
at the time the largest scheme advanced under the Resource Management Act, and
incorporated a 60 kilometre long canal diverting up to 70 percent of the lower Waitaki River
and passing it through six generating units, before returning it to the natural river course. 126 It
was also hugely controversial and encountered vocal opposition, 127 especially after the
Minister for the Environment declared Project Aqua to be a network utility operation and
subsequently Meridian Energy a requiring operator. 128
The size, scope and complexity of the proposal highlighted not only issues about the
ability of the Resource Management Act to deal with large projects, but also exposed issues
over how freshwater is managed, particularly with regard to water allocation. The latter issue
has been particularly contentious in the Waitaki catchment, the longevity of which far
predates the Resource Management Act. At the heart of this contention are the competing
126

Gary Campbell Project Aqua- Delivery in the Resource Management Act era (New Zealand Society on
Large Dams Symposium Paper, 2003), 69. Gary Campbell was the Project Development Manager, Project Aqua
for Meridian Energy.
127
For example opposition groups emerged from 2002, including the Waitaki River Users' Liaison Group,
Waitaki First, Save the Waitaki, and Kurow Aqua Liaison Committee. One local Ngai Tahu runanga, Te
Runanga o Moeraki, made its opposition known publicly. Landowners were also unhappy with mitigation and
negotiation dealings with Meridian. See for example Bruce Ansley "Down by the river" New Zealand Listener
(Vol191, 15-21) November 2003; David Bruce "Land-acquisition rights thin edge of the wedge" Otago Daily
Times 6 November 2002, 15.
128
Resource Management (Project Aqua Network Utility Operation) Regulations 2003, SR 2003/31. The
explanatory note explains that the regulations "provide that, for the purposes of section 166 of the Resource
Management Act 1991 (the Act), the project or work known as Project Aqua is a network utility operation ....
the effect of these regulations is to enable Meridian Energy to seek and, if appropriate, be granted, requiring
authority status under the Act for all aspects of Project Aqua." Requiring authority status was notified on 24
April2003 and came into effect on 30 April2003. See New Zealand Gazette, 2003, p. 1075. This allowed
Meridian to require the Waimate and Waitaki District Councils to make a designation for Project Aqua in their
district plans. It also gave the company the power to compulsorily acquire land if needed. See Resource
Management Act 1991 Part 8 generally. The Regulations were revoked by the Resource Management (Project
Aqua Network Utility Operation) Regulations Revocation Order 2006, once it was clear Project Aqua was not
going to proceed.
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uses of hydroelectric generation and irrigation. Recreational users have also become an
important interest group in recent times.
Eight hydroelectric power stations have been developed in the upper catchment area
from 1934, which are now all owned and operated by Meridian Energy.
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The importance of

the Waitaki catchment for hydroelectricity was recognised in a 1968 Order in Council
declaring the waters of the upper Waitaki, including the waters flowing in artificial channels,
to be of national importance. 130 A further Order in Council was made in 1969, granting the
Minister of Electricity the right to "dam, use, discharge, divert or take" water in the upper
Waitaki for hydro-generation purposes. fucluded in this Order were provisions specifically
for irrigation purposes. 131
As part of the state restructuring in the 1980s, the transfer of national assets to State
Owned Enterprises was enabled, 132 and allowed the 1988 Sale and Purchase Agreement of
the water rights to the upper W aitaki from the Crown to the Electricity Corporation of New
Zealand. Almost immediately after the transfer, the Electricity Corporation would have had
to renew its newly acquired water rights under the 1969 Order in Council by 1990, however it
elected to pursue renewal not through the Order (with its inbuilt allocation to irrigation) but
via the Water and Soil Conservation Act 1967, although the allocation of water to other users
was renegotiated through a series of additional agreements. 133 The water rights granted
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See generally www.meridianenergy.co.nz for details about the Waitaki Hydro Scheme.
The Order in Council was made under s 23(7) of the Water and Soil Conservation Act 1967, (see Chapter 2, n
182 and accompanying text). The rationale behind it was arguably that the fourth power scheme (A viemore
1968) nearing completion and government recognition of the long term importance of the W aitaki for hydro
development with a subsequent need to ensure future generation capabilities. See Opus International
Consultants Limited Upper Waitaki Catchment: Review of History and Basis of 1969 Order in Council
Allowance for Irrigation Opportunities (Ministry of Agriculture and Forestry Information Paper No. 51, January
2004), 3.
131
This provided an allocation of a maximum of 520 cusecs (15 cumecs) and a total volume of 140,000 acre-feet
during any one irrigation season. The Minister of Electricity also issued additional assurances, including lump
sum compensation for ground water losses and promises of equivalent supplies with the capital costs of supply
being borne by the Minister. The allowance in the Order and the assurances from the Minister were attributable
to the influentiall966 Report to the Commissioner of Works by a local, special purpose Interdepartmental
Committee on the Water Resources of the Mackenzie Basin set up under the District Commissioner of Works,
Christchurch. This Committee was established because of concerns the effects of hydroelectric development
proposals might have on farming in the Mackenzie Basin. See Opus International Consultants Limited Upper
Waitaki Catchment, 3-4.
132
See State Owned Enterprises Act 1986. See also Chapter 4, Part II, 1 for discussion on the 1984 Labour
Government reforms generally.
133
The ability to makes 23(7) declarations was repealed by the Water and Soil Conservation Amendment Act
1988, although s 58(3) of that Act upheld the 1969 Order in Council, as ifs 23 of the principal Act had not been
repealed. No mention was made of the 1968 Order. In 1991, the Canterbury Regional Council granted sixtythree water rights with twenty-two conditions, under the 1967 Act to the Electricity Corporation. The consents
were granted virtually via consensus, as a result of the extensive consultation undertaken between the
Corporation and the Waitaki Working Party (a group comprising all key stakeholders). Nine "Agreements to
Electricity Corporation's Water Rights" documents were signed by the Electricity Corporation as a result of
consultation with interested parties prior to the granting of the water rights. See South Island Interim
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subsequently became water permits under the Resource Management Act in 1991, due to
. m
. 2025 .134
expire

In 1999, the Electricity Corporation of New Zealand was split into three State Owned
Enterprises, with Meridian Energy becoming the owner of the Waitaki Infrastructure, and
inheriting the accompanying water perrnits 135 • However, due to an inaccurate and incomplete
record of transfer, Meridian applied to the Environment Court for a declaration to establish
the extent and limits of its entitlement to take and use water under its existing water permits
for the Waitaki catchment. 136 In its ruling, the Court granted the declarations, noting that the
extent of Meridian's water permits (together with existing third party permits) in many
ways: 137
constitute a working allocation plan for much of the water of the catchment at least
down to the point downstream of the Lake W aitaki tailrace. That is because ... any
new application under section 12 of the [Act] is likely to be opposed in a submission
by Meridian in order to protect the economic (but not real or personal property) right
constituted by its water permits. All existing water permits and their effects are part
of the environment to be considered by the Regional Councils when considering any
further application.

Meridian's existing water permits were also considered in other Court proceedings
pursued by Aoraki Water Trust (in conjunction with the Timaru District Council and the
Mackenzie District Council), following its applications lodged to divert and take 9M m 3 of
water per week from Lake Tekapo for irrigation purposes. 138 Aoraki Water Trust sought
declarations from the High Court that Meridian's existing consents did not operate as a legal
constraint or inhibition upon, first the Canterbury Regional Council's (Environment
Canterbury) discretion to grant consents to use that same water, or secondly, the future
Waitaki Allocation Board's power to allocation that water in its regional allocation plan. The
Court refused to make either declaration, noting in respect to the first that "where a resource is
already fully allocated in a physical sense to a permit holder, a consent authority cannot

Development Group Environmental Report from South Island Interim Development Group (1998), Chapter 3.2.
<http://www.med.govt.nz/templates/MultipageDocumentTOC__5607 .aspx> (accessed November 2009).
134
See Resource Management Acts 386(1).
135
Electricity Group, Energy and Communications Branch Chronology of New Zealand Electricity Reform
(Ministry of Economic Development, July 2009), para 43.
136
Re Meridian Energy Ltd (Environment Court, Christchurch C125/2003, 12 September 2003).
137
Re Meridian Energy Ltd (Environment Court, Christchurch C125/2003, 12 September 2003), para 36. Judge
Jackson also noted in relation to Project Aqua applications that had just been lodged, "except for the waters of
the Waitaki River and tributaries below the Lake Waitaki tailrace, it is difficult, at first sight, to see how much
scope there is for a plan carrying out the Regional Councils' functions under section 30(l)(e) of the [Act] which
one could call a "water allocation plan" - except to confirm the water permits ... together with any existing water
permits held by others, and state whether there is any spare water for anyone else in future. Only if there is, can
further water be allocated." [para 37].
138
See Aoraki Water Trust v Meridian Energy Ltd [2005] 2 NZLR 268. The applications were lodged in March
2003 with the Canterbury Regional Council.
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lawfully grant another party a permit to use the same resource unless specifically
empowered." 139
Further demands on the Waitak:i catchment were made when Meridian Energy filed on
14 May 2003, 261 resource consent applications with the Canterbury Regional Council and
the Otago Regional Council, and notices of requirements for designations with the W aimate
District Council and the Waitak:i District Council. On August 2003, the government publicly
announced its intention to seek an "improved process" for deciding Waitaki resource consent
applications. 140 This was followed by the calling-in of all resource consent applications for
the use of water from the Waitak:i River, under s 140 (as originally enacted), including the
Project Aqua and Aoraki Water Trust applications, as well as those of Irrigation North Otago,
and other smaller applications. 141 This was only the second ever instance of a Minister
invoking the call-in powers, but in this instance it was done with no intention of following the
prescribed process and determining the application on the recommendation of a Board of
Inquiry. Instead, it was stated that intention was 142
to pass special legislation to enable a water allocation framework for the Waitaki to
be developed. In the meantime, it is appropriate that I call in these applications so
that they are not determined before the legislation is passed and before the water
allocation framework is completed.

ii. The rationale behind special legislation
Limited intervention options were available to the government because of a lack of
government water policy and no planning instruments implemented at either the national or
regional level. Despite being discretionary instruments under s 65, Environment Canterbury
was criticised for failing to anticipate the demand for water in the Waitaki and address the
issues through a regional water plan. Against this background of competing demands and
139

Aoraki Water Trust v Meridian Energy Ltd [2005] 2 NZLR 268, para 46. The Court held that to make the
first declaration would undermine the purpose and effect of the Act, and would be contrary to the "first-come,
first-served" principle identified by the Court of Appeal in Fleetwing Farms v Marlborough District Council
[1997] 3 NZLR 257 (CA). It would also be contrary to the principle that statutory authorities should not exercise
a statutory power in a manner that might interfere with a validly granted right of exclusivity, and that a
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While the decision of the court is not binding, because Aoraki' s declarations were dismissed, the rationale
behind the refusal to grant Aoraki's declarations was significant, and raised important issues, which have been
discussed elsewhere. See for example Philip Milne "Allocation of Public Resources under the Resource
Management Act: Implications of Aoraki Water Trust v Meridian" [2005] Resource Management Theory and
Practise, 146 in respect to the significance of the decision in regard to property rights.
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Hon. Marion Hobbs, Minister for the Environment Improved process sought for Waitaki applications (Press
release, 15 August 2003).
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applications (Press release, 11 September 2003).
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Idem.
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pressure for use of a finite source, the absence of a regional plan on water allocation was
significant, and cited by the government as a critical factor in intervening through special
legislation. It felt that "in the absence [of a regional plan] the Resource Management Act
alone cannot provide a good mechanism for determining what is the best use for the water"
and that without government intervention through the implementation of special legislation
the consent authorities "would have been considering and making decisions on the large
numb er of resource consent app11cat10ns m po1"1cy vacuum. ,143
0

0

°

Although publicly criticising Environment Canterbury for failing to implement a
regional plan, it was later recognised by the Minister for the Environment that central
government had abrogated its responsibility to guide local government in that 144
without central government being clear about national priorities regional councils
cannot be expected to decide on large scale proposals which many have an impact
on the nation. Greater central government leadership includes things like national
policy statements that specify national priorities for freshwater.

Subsequently the process for developing a national policy statement for freshwater
management was initiated in 2008, with hearings of the appointed Board of Inquiry completed
in September 2009. 145
The government considered that under the current system, there was "no guarantee
that the national, regional or local benefits of using the Waitaki water will be considered." 146
Accordingly, although aware of potential reactions to special legislation particularly in light
of the Clutha Development (Clyde Dam) Enabling 1982, only special legislation "to change
the Resource Management Act would provide a mechanism to consider water allocation and
related consent issues across the range of competing (and complementary) proposals." 147 It
was stressed that such legislation was about enhancing the process rather than making the
decision, and the government vehemently denied that the legislation was introduced to fasttrack Project Aqua and favour a State Owned Enterprise. 148 Meridian Energy itself was
unhappy with the call-in of its applications, as it felt the decision to call-in the proposal was
made in advance of the policy work and legislation being prepared, and it believed that the
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University of Otago, 2005), 33.
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call-in power did not give the Minister the right to prevent or further delay notification. 149 As
it had seemingly the most to gain from an unchanged process, it questioned the need for
. 11eg1s
. 1atwn.
. 150
spec1a

When introduced on 3 December 2003, the very fact that it was special legislation was
one of the Resource Management (Waitaki Catchment) Amendment Bill's major criticisms.
In reviewing the Bill, it was accepted by the Local Government and Environment Select
Committee that making generic changes to the principle Act, rather than implementing
changes in an ad hoc way, would have been more appropriate, but would have
"inappropriately sacrified the interests of the people in the Waitaki catchment who ... face
substantial planning challenges." 151
On 29 March 2004, a week after the Select Committee had reported back on the
Resource Management (Waitaki Catchment) Amendment Bill, Meridian Energy announced
its decision to abandon Project Aqua, citing a combination of economic, social and political
factors which had made the project untenable. Included in its reasoning were the uncertainties
surrounding resource consents in general, and that the Resource Management Act creates a
very difficult process for large projects dependent on water. This was compounded by the
uncertainties highlighted by the High Court over the nature of water rights in Aoraki Water
Trust v Meridian Energy Ltd [2005] 2 NZLR 268, which Meridian saw as matters of national

significance which would take years to resolve. 152 The Opposition was quick to point to the
constraints of the Resource Management Act as being the reason for the cancellation, 153
however it seems the government intervention and the uncertainty the Resource Management
(Waitaki Catchment) Amendment Bill created for Meridian over the potential success of its
applications, in combination with geotechnical and economic issues, were more predominant
factors. 154
The Resource Management (Waitaki Catchment) Amendment Bill proceeded, in spite
of Project Aqua's demise, as "there are still substantial competing demands for water in the
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catchment and a large number of applications for water permits that need to be addressed." 155
Revisions were made however, and the Bill progressed in a truncated form. For example,
with less local authorities now not having to consider consent applications for the same
proposal, the need for a special panel of commissioners was removed. 156 In addition, the
ability to make comparative assessments was also removed. 157

iii. Effect of the Resource Management (Waitaki Catchment) Amendment Act 2004
The stated purpose of the Resource Management (Waitaki Catchment) Amendment
Act 2004 is to "require the allocation of water in the Waitaki catchment on a basis consistent
with the purpose and principles of the principal Act" To this end, a special purpose Waitaki
Catchment Water Allocation Board was established, 158 to develop and approve within twelve
months, a regional plan for water allocation, 159 and to defer the hearing of certain applications
for resource consent called-in until the regional plan for the allocation of water is operative. 160
As a truncated version of the original Bill, the resulting Amendment Act did not in the end
depart from the principles or the primary methods of the principal Act, in general, save minor
clarifications. But it did enact an ad hoc solution, through the creation of a special purpose
authority to facilitate manifest planning failures where the existing tools provided by the
Resource Management Act were not implemented.

c) Waitakere Ranges Heritage Area Act 2008
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The Waitakere Ranges Heritage Area Bill was first introduced to Parliament in
2006, 161 in order to 162
recognise the national, regional and local importance of the W aitakere Ranges,
foothills and coastal areas and to promote long-term protection and enhancement of
this area and its important heritage features for present and future generations while
enabling the areas to be worked and lived in.

Finally passed in 2008, the Waitakere Ranges Heritage Area Act establishes the area
as a heritage area of national significance, 163 provides objectives for the area, 164 and the
means for implementing those objectives, primarily through the Resource Management Act
1991 and Local Government Act 2002. 165
The necessity of the Act is underpinned by two key arguments. First, that the
Waitakere Ranges, its foothills and coastal areas is an area of national significance due to its
ecological, historical, cultural and recreational value. This area is under "unprecedented
pressure from urban growth and development" largely due to its proximity to rapidly growing
metropolitan Auckland, and the character and values of the area warrant protection. 166
Second, the existing regulatory framework within the Resource Management Act 1991 cannot
provide sufficient long-term protection to the heritage area from the adverse cumulative
effects of urban growth and development, therefore further statutory guidance is required.
Special legislation was therefore passed to provide the further guidance the area was
perceived to have required. Unusually, the extended preamble to the Act specifies five
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matters for which special legislation was will better protect the area. These were in relation
to:167
(a) managing the cumulative and precedent effects of development on the landscape,
the desired future character and amenity of the area, and the ecological and
biological environment:
(b) maintaining a rural character for the communities in the foothills:
(c) maintaining low-density urban areas and coastal villages in which the built
environment is subservient to the natural landscape:
(d) managing activities adjacent to the boundary between urban and rural areas
(particularly in relation to the Metropolitan Urban Limit boundary):
(e) protecting heritage features:

The use of special legislation for this purpose was controversial, and again raised
questions about the adequacy of the Resource Management Act. On one hand, those
advocating for the special legislation solution argued that the Resource Management Act is
too permissive, and particularly unable on its own to adequately deal with cumulative effects.
Specifically, it was advanced that the Resource Management Act provided no "guidance
about the thresholds that might trigger the cumulative effects test," provided no long term
assurance about resource management standards, and was inadequate with regard to the
protection of mixed, rural or urban landscapes. 168 In addition, the Parliamentary
Commissioner for the Environment has noted that the Resource Management Act will not on
its own "deliver environmental qualities that depend on preventing cumulative degradation"
and that the planning processes in the freehold parts of the Waitakere Ranges were leading to
"death by a thousand cuts." 169
On the other hand, others believed that the Resource Management Act did provide the
adequate framework, and that the purpose of the Waitakere Ranges Heritage Area Act 2008
could have been achieved without the need for special legislation, which in many ways
duplicates the existing legislation. For example, the Waitakere Ranges Heritage Area can be
identified, its significance and features recognised, and objectives adopted for its management
through specific provisions in policy statements and plans. If provision is made in policy
statements and plans, then those matters must be taken into account in making decisions on
applications for resource consent and notices of requirement for designations or for heritage
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orders. 17 Furthermore, if the Resource Management Act was deficient in providing the
protection the Waitakere Ranges required, it should be the principal Act that is reviewed and
amended, rather than putting through ad hoc legislation to cover specific situations. 171
In essence, the legislation sits within the framework of the Resource Management Act,
without significantly impacting on its processes or procedures. 172 But it does appear to add an
extra layer of complexity and further requirements for the relevant local authorities in
undertaking their Resource Management Act functions and duties. The Waitakere Ranges
Heritage Area Act 2008 requires local authorities to give effect to the purpose and objectives
of the Act when preparing or reviewing a regional policy statement or regional or district
plan, 173 it allows a local authority to reject a plan change request if it is inconsistent with the
purpose and objectives, 174 and it requires local authorities to have particular regard to the
purpose and objectives when considering applications for particular types of resource
consent, 175 and making decisions on designation and heritage orders. 176 These requirements
are all stated to be in addition to the requirements of the relevant requirements of the
Resource Management Act, creating further compliance obligations on local government
authorities. 177
The Act also has some interpretation issues. The use of objectives in the legislation
and the interaction of them with the Act's purpose is unclear, especially as no analogous
objectives exist within the Resource Management Act, making an interpretive comparison
difficult. 178 In addition, the heritage area is specifically stated as an area of national
170
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importance ins 7(1), which may lead to recognition as a national imperative under s 6 of the
Resource Management Act. 179
The wider implications of the Act may be significant. This special legislation may be
the surest and most effective way of achieving the desired outcome for concerned with the
protection of the Waitakere Ranges, but it raises wider issues of whether the Resource
Management Act framework is sufficient to manage the effects of urban development in
iconic or nationally significant areas. 180 It also creates the potential for further localised
instances of special legislation, which as piecemeal and ad hoc solutions, do not address the
cause or root of the problem in the principal legislation.

4. Conclusion

Central government interventions into the ordinary run of resource management
(extraordinary activity) have occurred since the passing of the Resource Management Act
1991. This has occurred in two ways- through the call-in procedures legislatively provided
in the Resource Management Act, and through the enactment of special purpose or ad hoc
legislation.
As originally enacted, the call-in provision was a true ministerial power with
significant political impacts. The Minister made the final decision, and did have discretion to
differ from the board of inquiry's recommendations. To the extent that this discretion was
limited was often cited as a deficiency of the power, however the extent to which the
discretion was fettered was never tested. The amendments made to the call-in provisions in
2005 and 2009 have extensively changed the nature of the power, and increased its
applicability. To the extent that an increased application of the options is anticipated,
ministerial interventions have become less "extraordinary." However the decision of whether
or not to call-in a proposal or utilise any of the other options is still essentially a political one,
although the creation of the Environmental Protection Authority may depoliticise the process
further.
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Chapter Seven - Conclusion
Prior to the implementation of the Resource Management Act 1991, resource
management law in New Zealand developed incrementally, with individual statutes
developing frameworks for separate aspects of resource use or planning, with case law
shaping the parameters of each framework. Consequently, separate frameworks and planning
systems evolved over time for the uses of land, water and air resources, which were
piecemeal, fragmented, inconsistent and at times overlapping.
To compound this, functions were carried out by a myriad of central and local
government bodies, with no coherent or overarching objectives. The law was consistently
being adapted or changed to suit various development needs, and within the existing
frameworks heavy central government involvement through an increasingly powerful
bureaucracy became more common. Despite initial devolution of some functions, a bias
towards development and economic growth increased over the post-World War II period,
ensuring central government involvement in resource management and planning processes
became more pronounced. At the same time, a growing environmental consciousness had
some limited effects.
However the complexities and deficiencies of these procedures, particularly with
regard to how they overlapped, and often delayed activities, led to general dissatisfaction with
the planning system at all levels. This was particularly characterized by "extraordinary
activity" or interventions into the ordinary run of resource management, particularly through
the use of empowering or special legislation. The Clutha Development (Clyde Dam)
Empowering Act 1982 was an extreme example of central government not only intervening,
but overturning the ordinary run of resource management.
The Resource Management Law Reform which began in the mid 1980's was part of a
wider reform process, in which government structures, activities and economic activity was
subject to intense scrutiny. Resource management law was no exception, and given the extent
of dissatisfaction, reform of this sector was a key priority. The inadequate legislative
framework which was "characterised by problems of fragmentation, overlap, complexity,
procedural inconsistency and a degree of ambivalence and bias in the values underlying it." 1
Together with substantial political restructuring, international influences and local
government reform enabled an integrated and all-encompassing review of the resource
1

Memon Keeping New Zealand Green, 87
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management laws in New Zealand, which culminating with the enactment of the Resource
Management Act in 1991.
Internationally acclaimed, the Resource Management Act established a co-operative
devolved framework of effects-based environmental planning. However it implementation
has also been troubled. One problem has been the lack of central "ordinary" activity as
provided for and was envisaged would occur under the Act. With central government
essentially abrogating its duties, a vacuum of central leadership and guidance in the planning
hierarchy emerged, fundamentally undermining the scheme of the Act, and impacting the
quality and effectiveness of planning at each subsequent level. Subsequently, "extraordinary
activity" has continued in the post Resource Management Act period, often in response to
issues that have occurred due to the lack of central government "ordinary" activity.
In providing the mechanism to call-in projects of national significance, it was
anticipated that in certain circumstances central government should intervene into the
ordinary run of resource management, and make decisions on projects of national significance
at the national level, subject to a higher level of political accountability and scrutiny. Two
trends have emerged since the enactment of the Resource Management Act and the
implementation of these procedures.
First, the scope and ambit of the call-in provisions has changed considerably since
1991. The expansion and amendment of these provisions in 2005 and 2009 anticipate the
increased use of the mechanisms. Changing the ultimate decision maker from the Minister to
either a board of inquiry or the Environment Court has depoliticised the final decision, with
the decision whether to call-in a proposal only subject to ministerial scrutiny. It is possible
that the creation of the Environmental Protection Authority will depoliticise this further. The
expansion of "national significance" and matters which can be called in, and the range of
options for intervention, in combination with the depoliticisation of the process has moved the
intervention away from being clearly "extraordinary," and closer instead to being "ordinary."
In effect the amendments have to an extent normalised the procedures, making them less
significant in terms of central government intervention. However, the decision whether to
invoke any of the intervention options does still remain with the Minister, and therefore how
widely or how often they are used is entirely dependent on the political will of the
government of the day.
Second, the drafters of the original Act were careful to avoid the perception of creating
a fast-track procedure, particularly in light of the long-felt aftermath of the National
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Development Act 1979. However, restricting the right to appeal a board of inquiry or
Environment Court decision in 2005, and the introduction of time limits in 2009 has
undermined this intention. The procedures now effectively function as a fast-track procedure
for projects of national significance, and are comparative to the 1979 equivalent. However
greater participation rights, combined with the overall subjection of called-in projects to the
purposes and principles of the Resource Management Act mean it is unlikely the call-in
procedures will be as vehemently opposed or as highly controversial as the National
Development Act process was. The effect of the time limits imposed on boards of inquiry by
the Resource Management Amendment Act 2009 is not yet known, but could arguably
undermine the quality of the decision making, due to the size and complexity of major
projects. How frequently the time extension provision is used, and whether the time limits
inhibit or hinder sound decision making remains to be seen.
Central government interventions have also occurred through special purpose or ad
hoc legislation. These Acts were passed in order to address perceived problems with the
implementation of the Resource Management Act in respect of a specific set of
circumstances. However unlike some notable examples prior to the Resource Management
Act, these Acts have been more moderate, employing the processes in the Resource
Management Act rather than overriding or disregarding them entirely. To the extent that this
has been affected by the introduction of the Mixed Member Proportional (MMP) electoral
system and its resulting coalition governments has not been studied, but is likely to have been
a factor. In addition, special legislation seems to have moved away from the trend of enabling
development and instead has been focused on providing solutions to resource management
issues for particular regions. These have been to create stronger governance structures where
the Resource Management Act procedures have not been considered efficient or effective
enough to adequately protect or manage the area.
Nevertheless, the special legislation still has attempted to deal with issues in a
piecemeal way, without tackling the problems found in the Resource Management Act. The
creation of ad hoc boards and authorities is also reminiscent of the way local government
evolved in an incremental fashion. The use of further legislation to fix perceived problems in
existing legislation is not new. In describing New Zealand legislation as the "fastest law in
the west" Sir Geoffrey Palmer, former Prime Minister and one of the architects of the
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Resource Management Act, has argued that New Zealand passes too many laws, too quickly,
and comments that?
New Zealanders exhibit a innocent and misplaced faith in the efficacy of legislation.
We also undervalue the importance to the community of good law flowing from
good law-making procedures. We seem to be addicted to passing law for the sake of
it. ..

Furthermore, while special legislation has been more moderate since 1991, it is clear
that given the right circumstances, central government still can and will intervene into the
ordinary run of resource management to override the Resource Management Act. This was
illustrated in 2006 during debate surrounding stadium options for the Rugby World Cup 2011.
In early November 2006, the Minister for the Rugby World Cup announced a plan for a
60,000 seat stadium on the Auckland waterfront as an alternative to the existing proposal to
upgrade Eden Park for the 2011 Rugby World Cup. The Auckland City Council and
Auckland Regional Council were given a fortnight to indicate their support or opposition to
this proposal. 3 The waterfront proposal was the government's preferred option, and it
acknowledged that Resource Management Act processes would have to be "adapted" to gain
statutory consent within the required timeframes. Special legislation was therefore a
precondition for the development of the option, with a Bill anticipated to be introduced by
December 2006. 4 Ultimately the Auckland Regional Council rejected the waterfront proposal
and as a result, the government withdrew the waterfront stadium proposal. In its reasoning,
the Regional Council considered the waterfront option as inappropriate, primarily for
economic reasons, but also in part because of the special legislation that would be required to
avoid normal Resource Management Act processes. 5 In addition Parliamentary debates
during this decision making process indicate that the controversial nature and legacy of the
most extreme examples of special legislation, the Clutha Development (Clyde Dam)
Empowering Act, still remains nearly thirty years later.
The Resource Management Act was passed to create an integrated framework within
which land, air and water resources could be cohesively managed and used under the guiding
principle of sustainable management. However as central government "ordinary" activity has
been shown in many respects to be lacking and insufficient, "extraordinary" central
government activity, in the form of interventions into the conventional run of resource
2
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5
Auckland Regional Council Resolutions on stadium decision (Media advisory, 24 November 2006)
3

156

management established by the Resource Management Act have continued in a way that
mirrors or reflects events prior to the resource management law reform process. Further
interventions through special legislation to address concerns for one area or project will
continue to undermine the framework of the Act, and will do little in the way of solving the
initial problem that prompted such an intervention. Unless the problems identified with the
implementation of central government "ordinary" activity are addressed, these problems will
persist, and will detract from the lessons learned from extraordinary interventions prior to the
Resource Management Act being enacted.
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