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ABSTRACT
This thesis is an examination of the capacity of the Reducing Emissions from Deforestation and
Forest Degradation (REDD) in developing nations, a forest incentive scheme agreed under the
United Nations Framework Convention on Climate Change (UNFCCC), to induce the
compliance of developing nations with the Convention. It focuses on the implementation of
REDD in the context of Indonesia’s decentralised governmental structure.
REDD is examined through the lens of several compliance theories such as “managerial theory”,
“three Rs”, “domestic political coalitions”, “fairness theory” and “transnational legal process”.
The analysis considers the assumptions made by these theories to explain compliance, and
considers how the character of REDD can fit within these theories’ assumptions. This thesis
reveals that the most relevant theory that can explain the capacity of REDD to induce
compliance is the transnational legal process. REDD offers national and sub-national
mechanisms which can engage various actors, public or private, in a global climate effort under
the Convention. This characteristic of REDD fits with the transnational legal process, which
explains the importance of the interaction of various actors to transform norms from the
international level into the domestic legal system.
By using a transnational approach, the Convention does not solely focus on the state through
national government but enables the engagement of more actors such as companies, international
organisations, civil society organisations, and lower government units. Through REDD, these
actors can interact and create substantive legal obligations to reduce greenhouse gas (GHG)
emissions for developing nations that host REDD projects, through the use of both public and
private legal instruments. Such obligations then become similar to the substantive obligation of
the developed nations under the Kyoto Protocol.
As shown in Indonesia’s decentralised case, this thesis suggests that the engagement of various
actors through the transnational legal process of REDD can induce Indonesia’s compliance with
the Convention. This capacity of REDD is helped by changes in Indonesia’s governmental
structure. Indonesia has experienced a dramatic process of decentralisation since 1999, which
transfers most governmental authority to lower governmental units such as provinces and local
governments. This change, in turn, has allowed the transnational legal process of REDD to work.
This thesis contributes to the understanding of the capacity of an MEA to induce compliance. As
an international law instrument that was agreed and is continually negotiated by state parties, the
Convention demonstrates that mechanism to engage many different actors in global climate
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efforts is important, and a proper scheme to maximise their involvement is critical in securing
compliance with the substantive aim of the Convention.
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CHAPTER 1 - INTRODUCTION

I.

Background
Our inability to resolve these questions of
treaty design in a determinate way is one
reason that international environmental law
remains more an “art” than a science.1

Bodansky’s claim above addresses the difficulties inherent in designing multilateral
environmental agreements (MEAs). State parties generally need enforcement measures to ensure
compliance but when a strong enforcement measure is proposed, states will not give their
consent.2 In addition, a withdrawal provision for a MEA might be preferable for states but such
provisions can weaken the legal commitments of that MEA.3 As a result, many MEAs have no
enforcement procedure and only contain general legal obligations. Compliance with a MEA can
thus become problematic. Notwithstanding, the true value of many MEAs derive from their
unique character. Parties to the Convention on Biological Diversity (CBD),4 for instance, have
adopted the Cartagena Protocol5 and Nagoya Protocol to supplement6 the CBD. Similarly,
several agreements7 have been adopted under the auspices of the Convention on Migratory
Species of Wild Animals (CMS/Bonn Convention)8. Thus, regardless of whether MEAs have
firm commitments for state parties and enforcement bodies, in almost all cases, MEAs are being
carefully and continually negotiated, drafted, and improved through ongoing negotiations
between member Parties within decision-making organs, namely Conferences of the Parties
1

2
3
4

5
6

7

8

Daniel Bodansky The Art and Craft of International Environmental Law (Harvard University Press, Cambridge
(Mass) 2010) at 271. (Emphasis added). [“Art and Craft”].
Ibid.
Ibid.
Convention on Biological Diversity/CBD (opened for signature on 5 June 1992, entered into force on 29
December 1993), <http://www.cbd.int/history/default.shtml> at 10 June 2013.
Cartagena Protocol, (adopted on 29 January 2000, entered into force on 11 September 2003).
Nagoya Protocol (opened for signature from 2 February 2011 until 1 February 2012, not yet in force. 50
countries must ratify the Protocol by October 2015 at the latest). See Biodiversity Indicators Partnership,
<http://www.bipindicators.net/NagoyaProtocolratification> at 10 June 2013.
The agreements, for instance, are (1) Populations of European Bats; (2) Cetaceans of the Mediterranean Sea,
Black Sea and Contiguous Atlantic Area; (3) Small Cetaceans of the Baltic, North-East Atlantic, Irish and
North Seas; (4) Seals in the Wadden Sea; (5) African-Eurasian Migratory Water-birds; (6) Albatrosses and
Petrels; (7) Gorillas and their Habitats. See Introduction to the Convention on Migratory Species, Convention
on Migratory Species,
<http://www.cms.int/publications/pdf/CMS_Family_Guide/CMS_Family_Guide_Internet/History_Structure.p
df> at 10 June 2013.
Convention on Migratory Species of Wild Animals (CMS) (done at Bonn on 23 June 1979, came into force in
1 November 1983),
<http://www.cms.int/publications/pdf/CMS_Family_Guide/CMS_Family_Guide_Internet/History_Structure.p
df at> at 10 June 2013.

(COP) and Meetings of the Parties (MOP), in order to find ways to achieve their ultimate goals.
This unique character appertains to the United Nations Framework Convention on Climate
Change (UNFCCC/the Convention).9 This Convention is a Framework Convention whose true
value has come increasingly to lie in the decisions and policies made under it: from the Kyoto
Protocol (and the 2012 Doha amendment of the Protocol)10 through Emissions Trading (ET) and
the Clean Development Mechanism (CDM), to the crucial policy enhanced under Reducing
Emissions from Deforestation and Forest Degradation (REDD). REDD is a forest incentive
scheme agreed under the Decision of the COP 13 of the Convention. REDD, which has become
REDD+ as it has developed to include the role of conservation, sustainable management of
forests and enhancement of forest carbon stocks, affirms a necessity for the parties to undertake
meaningful action to reduce emission from deforestation activities and forest degradation in
developing countries.11
The role of REDD for the Convention is vital. Climate change negotiations have resulted in a
sharp division between developed countries (Annex I countries) and developing countries (nonAnnex I countries). The latter countries have always rejected proposals for greenhouse gas
(GHG) reduction commitments for them; this is reflected in the absence of any legal
commitment on developing nations to reduce emissions in the Kyoto Protocol and its ongoing
negotiations,12 while such a commitment is vital for achieving the goal of the Convention.
Developing nations, namely China, India, and Indonesia have experienced a dramatic increase of
emission levels. However, REDD can shift this situation. Through REDD, the Convention
brings together entities from non-Annex I countries and Annex I countries into climate efforts
under the Convention.13 Through REDD, the Convention generates domestic legal obligations
for the non-Annex I countries to reduce their emission levels, which is similar to the obligations
faced by the Annex I countries under the Kyoto Protocol. Above all, REDD can induce
compliance by non-Annex I countries with the goal of the Convention when they host REDD
projects. This is achieved by rejecting a traditional paradigm that solely depends on the states’
9

10

11

12

13

United Nations Framework Convention on Climate Change (the UNFCCC) (opened for signature from 4 to 14
June 1992, entered into force on 21 March 1994).
Kyoto Protocol (opened for signature from 16 March 1998, entered into force on 16 February 2005). See also
the Doha amendment to the Kyoto Protocol,
<https://unfccc.int/files/kyoto_protocol/application/pdf/kp_doha_amendment_english.pdf> at 10 June 2013.
See Decision 2/CP.13 in COP, “Report of the Conference of the Parties on its thirteenth session, Bali from 3 to
15 December 2007, Decision adopted by the Conference of the Parties, FCCC/CP/2007/6/Add.1*, at 8.
Even after COP 18 in Doha, which resulted in the 2012 Doha Amendment of the Kyoto Protocol, developing
nations have no emission reduction commitment. See the Doha amendment to the Kyoto Protocol,
<https://unfccc.int/files/kyoto_protocol/application/pdf/kp_doha_amendment_english.pdf> at 10 June 2013.
Similar to REDD, the Clean Development Mechanism (CDM) also provides possibilities for developed and
developing nations to cooperate in initiating climate projects. Yet the CDM and REDD have differences in
nature, especially relating to the focus of REDD and the existence of the national and sub-national mechanisms
in REDD. Chapter 2 will elaborate the difference between them.
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top-down efforts of national government to implement MEAs, and instead using a transnational
approach, which includes public and private schemes, and efforts at national and lower levels.
This thesis will show how REDD promotes compliance with the Convention by using the
Indonesian decentralised State as a case study.

A.

Problem

Global concerns about climate change have been on the international agenda for a long time. The
United Nations General Assembly (UNGA) 1988 resolution declared climate change as “a
common concern of mankind”, and endorsed the World Meteorological Organisation (WMO)
and the United Nations Environment Programme (UNEP) to jointly establish the International
Panel on Climate Change (IPCC) to objectively assess scientific results and strategies on climate
change.14 In its 1990 first assessment report, the IPCC suggested that although several variables,
such as timing, rate and impacts of climate change were uncertain, human activities did change
global climate.15 This report confirmed that climate change is a threat and urged the adoption of
a multilateral agreement to address the problem.16 As a response to this report, the UNGA issued
a resolution on an intergovernmental process which initiated the negotiation of the Framework
Convention on Climate Change under the Intergovernmental Negotiating Committee.17 After 15
months of work, the committee adopted the UNFCCC in 1992.18
The UNFCCC aims to “achieve ... stabilization of greenhouse gas concentrations in the
atmosphere at a level that would prevent dangerous anthropogenic interference with the climate
system”.19 However, it became clear that achieving this goal would not be easy given the lack of
any firm legal commitments agreed by all state parties and the absence of any specific institution
to enforce the rules of the Convention. In addition, the Convention reaffirms “the sovereignty of

14

15

16

17

18
19

United Nations General Assembly (UNGA), Resolution No. A/RES/43/53 on Protection of Global Climate for
Present and Future Generations of Mankind, C 2, Agenda Item 148, Meeting Record A/43/PV.70 6 Dec. 1988
without vote, Draft A/43/905.
See “Policy Maker Summary” in J.T. Houghton and others (eds) Climate Change: The IPCC Scientific
Assessment (Cambridge University Press, New York, 1990) at XII-XIII
UNFCCC A Guide to the Climate Change Convention Process (2nd ed, Climate Change Secretariat, Bonn,
2002) at 2.
United Nations General Assembly (UNGA) Resolution No. A/RES/45/212 Protection of Global Climate for
Present and Future Generations of Mankind, C 2, Agenda Item 81, Meeting Record A/45/PV.71 21 Dec. 1990
without vote, Draft A/45/851.
UNFCCC, above n 16.
See UNFCCC (opened for signature from 4 to 14 June 1992, entered into force on 21 March 1994), art 2.
3

States” in addressing climate change.20 The UNFCCC left state parties practically free to emit
greenhouse gases (GHG).
In 1997, the parties to the Convention successfully adopted the Kyoto Protocol to the
UNFCCC.21 This improved the terms of the Convention by transforming general principles into
legal commitments to reduce GHG emissions. Specifically, the Protocol introduced quantified
emission limitation and reduction commitments. However, these commitments are not applicable
to all the state parties to the Convention: only to countries included in the Annex I of the
Convention. China, India, Brazil and Indonesia, among the biggest emitters, are not Annex I
countries, and so are excluded from any quantified emission reduction commitments. This
exclusion of the non-Annex I countries, in turn, has pushed the United States, the biggest per
capita emitter, to refuse to ratify the Protocol.22 Thus while the introduction of the Kyoto
Protocol may have improved the rules of the Convention, it still fails to bind all the state parties
to the Convention, especially the major emitters, to its legal commitments.
Ever since the adoption of the Convention in 1992, introducing legal commitments for all state
parties to the Convention has been a Herculean task. Until the COP 17 in Durban, South Africa
2011, the parties still faced difficulties in introducing legal commitments for non-Annex I
countries to reduce their emissions. While the Durban Conference has resulted in a decision to
“develop a protocol, another legal instrument or an agreed outcome with legal force under the
Convention applicable to all Parties” by 2015 at the latest, 23 uncertainty remains. It is not yet
clear what form of legal instrument will be adopted and whether the parties will agree to the
terms. One commentator suggests that “the Durban Platform process will continue the pattern of
the last decade, in which states are engaged, not in a negotiation of the text of an agreement, but
rather a meta-negotiation about what to negotiate”.24 Similarly, even after COP 18 in Doha,
Qatar 2012, which resulted in the amendment the Kyoto Protocol, non-Annex I countries are still
free from any legal commitment to reduce GHG levels.25

20

21

22

23

24

25

See the UNFCCC (opened for signature from 4 to 14 June 1992, entered into force on 21 March 1994), the
Preamble.
See COP Decision 1/CP.3, COP, “Report Of The Conference of the Parties on its Third Session, held at Kyoto
from 1 To 11 December 1997”, FCCC/CP/1997/7/Add.1, 25 March 1998.
Erick A. Posner and David Weisbach Climate Change Justice (Princeton University Press, New Jersey, 2010)
at 3
See Decision 1/CP.17 Establishment of an Ad Hoc Working Group on the Durban Platform for Enhanced
Action, para 4, FCCC/CP/2011/9/Add.1, 15 March 2012.
Daniel Bodansky, “The Durban Platform Negotiations: Goals and Options” (2012) Policy Brief, Harvard
Project on Climate Agreements, Belfer Center for Science and International Affairs, Harvard Kennedy School,
at 12.
See the Doha amendment to the Kyoto Protocol,
<https://unfccc.int/files/kyoto_protocol/application/pdf/kp_doha_amendment_english.pdf> at 10 June 2013.
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One reason why the task of applying emission reduction commitments to developing countries is
Herculean is a problem inherent with all international treaty law: the focus of the Convention on
states, especially on national governments. Negotiations under the Convention have centred on a
massive number of states. As each state is a separate sovereign entity, no single state has power
over any other – at least in theory. In addition, a national government must consider domestic
political interests when negotiating an agreement at the international level. As such, it is
undeniably difficult to get states to accept a legal obligation that might interfere with its own
future interests. In addition, the state-centric focus relies on state parties to implement and
enforce the Convention within their jurisdictions. Thus, even when the state parties do succeed in
introducing legal commitments, as in the case of the Kyoto Protocol, enforcement remains a
problem. When a violation occurs, no international institution will enforce any penalty, and
enforcement depends on the state parties’ domestic efforts.
This state-centric character has faced challenges in Indonesia’s legal system. Here, the capacity
of the Convention to generate domestic-level effects is unconvincing. Indonesia has no firm
legal obligation to reduce GHG emission as a non-Annex I party, and the process by which the
Convention has been incorporated into the domestic legal system is potentially flawed.
Specifically, it is not clear whether the Convention has been properly transformed into
Indonesia’s legal system and therefore whether it has become binding. The national government
negotiates the UNFCCC at the international level but it fails to bind all domestic entities. In
addition, even if no legality issues existed, Indonesia would have merely incorporated the “soft”
character of the Convention.
The situation is worsened by Indonesia’s transitional reform from a centralised into a
decentralised governmental structure, initiated in 1999. Of the total governmental powers, only
six sectors remain exclusive to the national government: international politics, defence, security,
law enforcement, religious affairs, and national monetary and fiscal policies.26 It is not clear
how MEA should be implemented in relation to the capacity of different levels of governments.
The adoption and negotiation of MEA may emphasise the vital role of the national government
as the entity that represents Indonesia at the international level. However, the implementation of
MEA requires different levels of governments to engage, especially when it requires the use of
natural resources. The unclear implementation procedure becomes problematic when the
capacity of the lower government under decentralisation is in contradiction to rules of MEA.
Specific to the Convention, its implementation in Indonesia’s decentralised context is
challenging. The Convention requires Indonesia to reduce its emissions. However,
26

Regional Government Act 2004 32 (Indonesia), art 10 (3).
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decentralisation reform has resulted in a high rate of deforestation. Abundant literature has
suggested that lower government units (provincial and local governments) have used their
decentralised authority to increase their annual income.27 Regions with abundant natural
resources (including forest) have issued timber concessions to increase annual development
budgets through local taxes and levies. In 2006, the Food and Agriculture Organization (FAO)
concluded that Indonesia was experiencing an alarming rate of deforestation, making it the
second major contributor to GHG emission from deforestation.28
Therefore, the implementation of the Convention in Indonesia is problematic. By delegating
governmental powers, the national government has been facing difficulties, especially, in driving
provincial and local governments into compliance with the Convention. Lower governments
have new authority in the decentralised context, granted through various laws and regulations,
while the Convention remains ambiguous in the legal system.

B.

Objective and Thesis Question

This research examines the capacity of REDD to generate compliance with the Convention. To
this aim, it focuses on the implementation of REDD in the context of Indonesia’s
decentralisation. It asks: how has REDD generated compliance with the Convention under
Indonesia’s decentralisation?
Like many other MEAs, the UNFCCC provides an institutional and policy framework under
which there is continual evolution and development of responses to climate change. The
Convention’s Conference of the Parties (COP) enables state parties to continue to develop rules,
methods and approaches in order to facilitate efforts to achieve its goal. The introduction of
REDD, a scheme first agreed to under the COP 13 of the Convention, may generate positive
effects in the context of global climate efforts under the Convention. Both Annex I countries and
27

28

Among the abundant literatures which discuss the impact of Indonesia’s decentralisation on the forestry sector,
see for instance, SMERU, “Indonesia’s Decentralization Policy: initial experiences and emerging problems”
(2001) A paper prepared for the third EUROSEAS Conference Panel on Decentralization and Democratization
in Southeast Asia; Christopher Barr and others Decentralization of Forest Administration in Indonesia:
Implications for Forest Sustainability, Economic Development and Community Livelihoods (CIFOR, Bogor,
2006); John F. McCarthy, “Local Voice in Shifting Modes of Decentralised Resource Control in Central
Kalimantan, Indonesia” (2007) 65 Asia-Pacific Working Paper, Australian National University, Research
School of Pacific and Asian Studies; Jacques Bertrand, “Indonesia’s Quasi-federalist Approach:
Accommodation amid Strong Integrationist Tendencies,” (2007) 5 International Journal of Constitutional Law,
576; Luke Lazarus Arnold, “Deforestation in Decentralised Indonesia: What’s Law Got to Do with It?” (2008)
4 (2) Law, Environment and Development Journal.
Food and Agriculture Organisation (FAO) Global Forest Resources Assessment 2005: Progress towards
Sustainable Forest Management (FAO, 2005) at 42.
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non-Annex I countries have embraced REDD. Australia and Norway, for instance, have
allocated funds for preparing developing nations to host REDD projects.29 In practice, 340
REDD projects exist in many non-Annex I countries – initiated at national and sub-national
levels, and engaging public and private and/or international and domestic actors. 30 In addition,
in September 2008, the UN-REDD programme was launched by a collaboration of the United
Nations Development Program (UNDP), Food and Agriculture Organization (FAO) and United
Nations Environment Programme (UNEP).31 The programme aims to assist developing countries
in preparing and implementing national REDD+ strategies.32 The UN-REDD cooperates with 35
countries in Africa, Latin America and the Asia Pacific region.33 Interestingly, REDD also offers
a flexible mechanism whereby a REDD project can take place at national and sub-national
levels, and can involve public and private entities. As a result, REDD engages not only state
parties to the Convention as a unitary entity represented by the national government, but also
lower government units such as provincial and local governments, non-governmental
organisations (NGOs), village communities, and companies. Thus through REDD, the
Convention has united the Annex I and non-Annex I countries, engaged more actors, and
connected them to global climate efforts under the Convention.
It is this capacity of REDD which has the potential to generate compliance with the Convention.
As the state parties to the Convention embrace REDD, they will undertake actions to implement
the initiative. If more actors engage in REDD, more actions can take place. The existence of
REDD efforts can thus drive a state that hosts REDD projects to reduce its emissions, especially
from deforestation. Through involvement with REDD, limitations on the use of forests exist,
which can consequently preserve forest cover. As a result, although the Convention has no firm
legal obligations for the state parties to reduce emissions, the implementation of REDD can
generate compliance in non-Annex I countries that host REDD projects with the goals of the
UNFCCC.
This capacity of REDD exists in Indonesia. By focusing on the REDD scheme, Indonesia has set
up its voluntary emission reduction target, to below 26% unilaterally and 41% with international
support (this equates to around 1/6 to 1/3 below 1990 levels).34 In addition, different

29

30

31

32
33
34

T. John and others, “A three-Fund Approach to Incorporating Government, Public and Private Forest Stewards
into a REDD Funding Mechanism” (2008) 10 (3) International Forestry Review, 458, at 459.
See Global Database of REDD and Other Forest Carbon Projects <http://www.forestsclimatechange.org/reddmap> at 22 October 2012.
See the UN REDD Programme, <http://www.un-redd.org/AboutUNREDDProgramme/tabid/583/Default.aspx>
at 5 August 2011.31
Ibid.
Ibid.
United Nations Environment Programme, “Actions Announced by developing countries”,
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governmental levels have engaged and initiated REDD efforts.35 A REDD initiative has even
reached the village-level of government.36 The immediate effect of the REDD projects is that
Indonesia has increased the sequestration of GHG by preventing deforestation. The more forestry
area designated for REDD, the less deforestation will occur, thus reducing emissions. In effect,
REDD has prompted Indonesia, as a party to the Convention, to undertake domestic measures
and comply with the Convention.
Thus, REDD is vital for the UNFCCC. While the capacity of the Convention to generate
domestic effects is uncertain in Indonesia due to the existing legality issue, and decentralisation
has worsened the situation, REDD has the capacity to cut through this confusion. REDD, with its
transnational approach, provides flexibility in engaging various actors from Annex I and nonAnnex I countries to initiate REDD co-operations. This flexibility triggers the emergence of
various legal instruments to make REDD projects workable. These legal instruments may be
public, private, administrative, executive (or a combination of these), depending on the actors
involved. No matter which legal instruments are used, REDD initiatives and co-operations
enable the creation of domestic legal norms that restrict the use of forestry areas for activities
that can result in the loss of forest cover and an increase in emission levels. A restriction can
emerge nationally, regionally or locally in Indonesia, depending which level of government
initiates REDD efforts. A top-down restriction emerges when a REDD project is initiated by the
national government, and a bottom-up restriction takes place when a project engages lower
government units.
In addition, as shown in Indonesia’s case, REDD can provide an alternative for the UNFCCC in
introducing legal obligations for non-Annex I countries to reduce emission levels. The flexibility
of REDD enables it to connect actors from different jurisdictions effectively. A REDD cooperation between an entity from an Annex I and a non-Annex I country can create domestic
legal norms in the state that is hosting REDD projects, which are similar to the Kyoto Protocol
norms on emissions reduction. These domestic legal norms may be different in nature,
depending on which legal instrument is used. In certain scenarios, for instance, in the use of a
contract for a REDD project, such norms can have a stronger legal character than those in the
Kyoto Protocol, as a violation can result in severe consequences. As a result, although a sharp

35

36

<http://www.unep.org/climatechange/Policy/UNEPSternPolicyUpdate/Targetsandactionsannouncedbydevelopi
ngcountr/tabid/2657/language/en-US/Default.aspx> 1 July 2010.
See the list of REDD projects and entities engaged in Indonesia in the official website of REDD Indonesia,
<http://www.redd-indonesia.org/index.php?option=com_content&view=article&id=205&Itemid=57>
23
October 2012.
See Ratna Akiefnawati and others, “Stewardship Agreement to Reduce Emissions from Deforestation and
Degradation (REDD): Case Study from Lubuk Beringin's Hutan Desa, Jambi Province, Sumatra, Indonesia”
(2010) 102 World Agroforestry Centre Working Paper.
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division on the commitment to reduce emissions has existed in the climate change negotiations
between Annex I and non-Annex I countries for some time, the transnational approach of REDD
can bypass these difficulties and bind both groups with legal obligations. This capacity of REDD
is significant, as to date there are 335 REDD projects hosted by 52 non-Annex I countries.37

C.

Thesis Statement

REDD is an innovative scheme to generate compliance with the UNFCCC. This capacity
emerges through the generation of domestic implementation measures for the Convention.
Through REDD, the Convention has created a transnational legal process that facilitates various
public and private actors to interact and co-operate with global climate efforts. Their interaction
has generated legal instruments that function as domestic implementation measures for the
Convention.

II.

Terms and Definitions

Several key terms need clarification. These are REDD, implementation, and compliance.

A.

REDD

REDD is a scheme that aims to mitigate global greenhouse gas (GHG) emissions from
deforestation. It was adopted as a decision by the Conference of Parties (COP) 13 in Bali 2007.38
In its development, REDD has subsequently become REDD+ to include the enhancement of
forest carbon stocks in developing countries.39 Generally, REDD+ refers to “policy approaches
and positive incentives on issues relating to reducing emissions from deforestation and forest
degradation in developing countries; and the role of conservation, sustainable management of

37
38

39

See Global Database of REDD+ and Other Forest Carbon Projects, above n 29, at 12 March 2013.
See Decision 2/CP.13, Reducing emissions from deforestation in developing countries: approaches to stimulate
action in COP “Report of the Conference of the Parties on its thirteenth session, held in Bali from 3 to 15
December 2007”, FCCC/CP/2007/6/Add.1*, 14 March 2008.
Friends of the Earth International, “REDD: the Realities in Black and White,” (Friends of the Earth
International Secretariat, Amsterdam, November 2010) 7.
<http://www.foei.org/en/resources/publications/pdfs/2010/REDD-the-realities-in-black-and-white>
at
18
January 2011.
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forests and enhancement of forest carbon stocks in developing countries”.40 In Indonesia, there
are around 43 REDD+ projects.41 For instance, the Provincial Government of Aceh co-operates
with Carbon Conservation, an Australian based company, and Flora and Fauna International
(FFI) to initiate the Ulu Masen REDD+ project, which focuses on Avoided Deforestation and
Avoided Forest Degradation.42 Throughout this thesis, the term REDD is mainly used instead of
REDD+ to refer to the scheme. However, it will still use REDD+ when it specifically refers to
the modified scheme.

B.

Implementation

To become an effective legal instrument, many factors will affect an MEA, but implementation
is the first critical step.43 Implementation involves a process that states undertake to transform
rules agreed at an international level into rules accepted in their domestic legal systems.44 It aims
to convert international policy into workable actions.45 More specifically, the United Nations
Environment Programme (UNEP) defines implementation as “enacting and promulgating
relevant laws, regulations, policies, and other measures and initiatives necessary for Parties to
meet their obligations under an MEA.”46
According to Jacobson and Weiss, implementation measures involve efforts to make
international agreements effective in domestic legal systems. 47 The introduction of domestic
legal instruments is critical for the implementation of an international agreement, as it provides
an instrumental procedure for the executive and the courts to enforce international rules.48

40

41
42
43
44

45
46

47

48

See Report of the Conference of the Parties on its thirteenth session, UNFCCC, Bali, 3 to 15 December 2007, 1
(b) (iii), FCCC/CP/2007/6/Add.1*, 14 March 2008.
Global Database of REDD+ and others Forest Carbon Project, above n 37.
See the list of REDD projects and entities engaged in Indonesia, above n 35.
Bodansky “Art and Craft” above n 3, at 205.
In Alvarez’ words: “implementation is concerned with the methods by which States transform international
obligations into acceptable rules within their domestic legal systems”. Jose E. Alvarez, “Why Nations Behave”
(1998) 19 Michigan Journal of International Law, 303 at 304; See also Burgstaller, who suggests that
implementation involves “measures that states undertake in order to put international agreements into domestic
law”. Markus Burgstaller Theories of Compliance with International Law (Martinus Nijhoff Publishers, the
Netherlands, 2005) at 4.
Bodansky “Art and Craft”, above n 43.
UNEP Manual on Compliance with and Enforcement of Multilateral Environmental Agreements (UNEP,
2006) at 32.
Harold K. Jacobson and Edith Brown Weiss, “A Framework for Analysis” in Harold K. Jacobson and Edith
Brown Weiss (eds) Engaging Countries: Strengthening Compliance with International Environmental Accords
(MIT Press, the United States, 1998) 1 at 4.
Bodansky “Art and Craft”, above n 45 at 216-217. Bodansky asserts that “even in nominally “monist”
countries such as the United States, where the Constitution proclaims treaties to be part of the “supreme law of
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This research will show how the legal instruments introduced and used for REDD facilitate the
Convention to achieve its goal by generating domestic measures. Thus, for the purpose of this
research, those legal instruments are considered as the implementation measures of the
Convention.

C.

Compliance

Compliance is a broad concept. UNEP refers to compliance as “the extent of fulfilment by a
State of its obligations under an MEA”.49 Thus UNEP clarifies that the term “compliance” is
focused at an international level, distinguishing it with “enforcement” used at a domestic level.50
This focus recognizes the different measures taken at international and domestic levels to meet
certain standards.
Furthermore, Alvarez observes that compliance of states is determined according to whether
states fulfil their procedural and substantial international obligations, regardless of the existence
of domestic implementing legislation.51 That is, whether or not a country has enacted legislation,
regulations or other domestic measures is not a critical factor for compliance. However, this
approach does not emphasise the importance of implementation measures to generate
compliance.
Differently, Raustiala and Slaughter suggest that compliance is a concept that emphasises “a
state of conformity or identity between an actor's behavior and a specified rule”.52 As a concept,
compliance has no relationship with the motivation of actors to conform to an established
international rule.53 This suggests the irrelevance of obligations as a driving or determining
factor motivating states to comply with an international agreement. The legal nature of an
international rule is therefore not critical.

49
50
51

52

53

the land,” courts have tended to reach the same result, finding that environmental agreements are “non- selfexecuting” and cannot be applied by courts directly”.
See UNEP, above n 46.
Ibid.
Alvarez asserts that compliance with international obligations can exist with or without implementing
legislation. See Alvarez, above n 44 at 305.
Kal Raustiala and Anne-Marie Slaughter, “International Law, International Relations and Compliance” in
Walter Carlsnaes and others (eds) Handbook of International Relations (Sage Publications Ltd, Great Britain,
1st Published 2002) Part 3, Chapter 28, 538 at 539.
Ibid.
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Raustiala and Slaughter further suggest that while implementation is an important initial step,
compliance can exist without any implementation measures.54 Such a situation can automatically
exist if the international rules have already become current practice at the domestic level. 55 This
might imply that when a certain standard has already been in place in one country, that country
utilizes an international agreement to drive other countries to behave in the same manner. An
international agreement can thus be used as a vehicle to transfer one norm practised in one
country to others.
Kingsbury claims that these diverse interpretations of the term “compliance” may suggest its
different origins.56 He states:57
Compliance with law does not have, and cannot have any meaning except as a function of
prior theories of the nature and operation of the law to which it pertains. “Compliance” is
thus not a free-standing concept, but derives meaning and utility from theories, so that
different theories lead to significantly different notions of what is meant by “compliance”.
Thus as a research concept, “compliance” cannot stand on its own, but must depend on a
stipulated theory of law.

For the purpose of this thesis, which concerns Indonesia’s compliance with the UNFCCC’s
ultimate goals via REDD, this thesis adopts a broad sense of compliance offered by Jacobson
and Weiss.58 Compliance thus depends on “whether countries in fact adhere to the provisions of
the accord and to the implementing measures that they have instituted”. 59 States are in
compliance when they undertake certain “procedural obligations”, which include submitting
required regular reports; carrying out “substantive obligations” – namely controlling activities
within their domestic jurisdiction; or conforming to “the spirit of treaty” which generally occurs
only if a treaty provides an obligation in a “broad normative framework”.60 Compliance with the
Convention through REDD exists when such mechanisms generate emissions reductions as a
result of limiting deforestation and the use of forest for other activities. This can ultimately drive
non-Annex I Countries to adhere to the goal of the Convention.

54
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Ibid.
Ibid.
Benedict Kingsbury, “The Concept of Compliance as a Function of Competing Conceptions of International
Law” (1997-1998) 19 Michigan Journal of International Law, 345 at 346
Ibid.
Jacobson and Weiss, above n 47 at 4.
Ibid.
Ibid.
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III. Contribution
A growing literature has analysed REDD from varying angles. Angelesen et al,61 Catteneo62, and
T. John et al63 examine the national and sub-national, market and non-market mechanisms of
REDD and identified the benefits and challenges of each. Savaresi discusses the implications of
REDD for the protection of human rights64 and biodiversity.65 This suggests that REDD has the
potential to function as more than merely a climate effort in the forestry sector. Yet, despite this
potential, Baez,66 and Butt et al,67 focusing on Brazil and Indonesia, discuss challenges in the
implementation of REDD. Fry68 and Lyster69 discuss the existing issues and future opportunities
of REDD for global climate mitigation.
Some authors have also examined the relationship between REDD and decentralisation.
Sandbrook et al suggest that decentralising forest governance had the potential to better perform
REDD efforts than under a centralised governance structure. 70 Conversely, Wunder asserts that
decentralisation does not automatically facilitate REDD, and the right balance between
decentralisation and centralisation is required before REDD can achieve its aim.71 KorhonenKurki et al identify challenges faced by REDD resulting from the involvement of multi-level
governance.72 Corbera and Schroeder comment that REDD requires an “integrated system of
rules” (formal and informal). This rule-making arrangement, together with actors at different
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Arild Angelsen and others, “What is the Right Scale for REDD?” in Arild Angelsen (ed) Moving Ahead with
REDD Issues, Options and Implications (CIFOR, Bogor (Indonesia) 2008).
See Andrea Cattaneo, “Robust Design of Multiscale Programs to Reduce Deforestation” (2011) Environment
and Development Economics.
See John and others, above n 29.
See Annalisa Savaresi, “The Human Rights Dimension of REDD” (2012) 21 (2) RECIEL.
See Annalisa Savaresi, “Reducing Emissions from Deforestation in Developing Countries under the UNFCCC:
Caveats and Opportunities for Biodiversity” (2010) 21 (1) Oxford Journals Law, Yearbook of International
Environmental Law.
See Stephanie Baez, “The “Right” REDD Framework: National Laws that Best Protect Indigenous Rights in a
Global REDD Regime” (2012) 80 Fordham Law Review.
See Simon Butt and others, “Brazil and Indonesia: REaDDy+ or Not?” in Rosemary Lyster and others (eds)
Law, Tropical Forests and Carbon: the Case of REDD+ (Cambridge University Press, New York, 2013), 251.
See Ian Fry, “Reducing Emissions from Deforestation and Forest Degradation: Opportunities and Pitfalls in
Developing a New Legal Regime” (2008) 17 (2) RECIEL.
See Rosemary Lyster, “The New Frontier of Climate Law: Reducing Emissions from Deforestation and
Degradation” (2010) 26 (6) Environmental and Planning Law Journal.
See Chris Sandbrook and others, “Carbon, forests and the REDD paradox” (2010) 44 (3) Oryx.
See Sven Wunder, “Forest decentralization for REDD? A response to Sandbrook and others” (2010) 44 (3)
Oryx.
These challenges include, inter alia, linking global and local aspirations, harmonization between the national
and local REDD efforts, and the method of sharing the incentive from REDD. See Korhonen-Kurki and others,
“Multiple Levels and Multiple Challenges for REDD+” in Arild Angelsen and others (eds) Analysing REDD+
Challenges and Choices (CIFOR, Indonesia, 2012) 91.
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levels of governance, can direct societies to become involved in the process of global and local
environmental reform.73
None of the existing literature suggests that REDD has potential to generate compliance with the
Convention. This potential is important, particularly for the non-Annex I countries to the
Convention. While these countries do not have firm legal obligations to limit their emissions,
undertaking domestic actions via REDD schemes can show the Convention’s capacity to
facilitate compliance. Examination of the capacity of REDD to induce compliance with the
Convention can suggest a way by which an MEA can induce state compliance through a scheme
involving various actors that are not directly parties to the Convention.
In addition, the use of Indonesia’s decentralisation reform as a case study is crucial. Indonesia
may exacerbate climate problems. Large-scale deforestation and forest degradation activities
have taken place, resulting in a dramatic loss in Indonesia’s unique biodiversity, and
consequently adding to global climate problems.74 Of the total GHG emissions in the world,
around 17 per cent results from forest degradation and deforestation.75 A high rate of
deforestation has taken place in Indonesia’s decentralised context. Yet Indonesia can contribute
significantly to international efforts to reduce green house gas (GHG) emissions. This is because
forest is one of the most important carbon sinks in climate change mitigation,76 and the country
hosts the third largest tropical rainforest in the world, covering around 60 per cent of the
country’s land area.77 Thus, a study of the capacity of REDD to generate compliance with the
Convention in Indonesia’s decentralisation context may provide lessons as to how REDD can
overcome existing problems of compliance in a decentralised state model.
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Esteve Corbera and Heike Schroeder, “Governing and implementing REDD+” (2011) 14 (2),
Environmental.Science.Policy, 89, at 91.
UN-REDD Programme Indonesia <http://www.un.or.id/redd> at 30 May 2010. Deforestation in Indonesia is
mainly caused by land conversion to agriculture, timber estate plantation, illegal logging activities and forest
fires incidents. See the World Bank, Department for International Development (DFID) Indonesia and Peace,
Indonesia and climate Change: Current Status and Policy (Peace, 2007) at 57.
Ibid.
Ibid.
Ibid. According to a study conducted by Indonesian Forest Watch (IFW) and Global Forest Watch (GFW),
Indonesian forest has some of “the most magnificent tropical forests in the world” and the “biological richness
is unique”. The extent of Indonesian forest ranks third behind Brazil and the Democratic Republic of Congo
(formerly Zaire). See Indonesian Forest Watch (IFW) and Global Forest Watch (GFW)The State of the Forest:
Indonesia (IFW and GFW, 2002) at 1. The Indonesian Ministry of Forestry estimated that Indonesia contains
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undergoing in three provinces when the data report was finalized. See Departement Kehutanan/Ministry of
Forestry Eksekutif Data Strategis Kehutanan 2009 (Indonesian Ministry of Forestry, Jakarta, November 2009)
at 1.
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IV. Thesis Structure
In order to reveal the capacity of REDD to induce compliance with the Convention, REDD is
assessed against several compliance theories, namely the managerial theory of compliance, the
fairness theory, transnational legal process, and two rationalist-based compliance theories: the
three Rs and the domestic political coalition. This thesis then sets the analysis of REDD in
compliance theories in Indonesia’s context. Thus, Indonesia is used as a case study to examine
the capacity of REDD to induce compliance with the Convention.
The examination of the REDD scheme through the lens of compliance theories and in the context
of Indonesia’s decentralised structure reveals that transnational legal process offers the most
adequate explanation of the capacity of REDD to induce compliance with the Convention. This
capacity, however, does not suggest that the other theories are irrelevant. They also provide
explanations of the elements of compliance in the REDD scheme. However, their explanations
are inadequate. As a result, the case of REDD in Indonesia does not suggest that transnational
legal process is the only theory that can adequately explain compliance with the Convention
through REDD. Rather, transnational legal process uses the elements of compliance offered by
the other theories in order to explain the capacity of REDD. Transnational legal process in
REDD uses these elements and adds a normative factor in the interaction of REDD actors across
states. This normative element is essential in understanding how REDD generates legal rules that
function as domestic implementation measures for the Convention. The generation of
implementation measures is central to the capacity of REDD in inducing compliance with the
goal of the Convention.
This thesis consists of five parts, each of which has a chapter or more. Part I consists of chapter
1, which is an introductory chapter. It frames the issue, raises the thesis statements, and clarifies
the key terms.
Part II consists of chapter 2. Chapter 2 explores REDD with the aim of examining the nature of
REDD as an international law mechanism under the Convention. To this end, this chapter
initially reviews the existing problems faced by the Convention as an MEA. It then explores the
emergence of REDD in the COP negotiations and the ways in which REDD can fit within
international law developments and potentially overcome existing problems. It concludes that
through REDD, the Convention has facilitated the engagement of various actors – public and
private, international and domestic, Annex I and non-Annex I countries – into climate efforts.
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Part III consists of three chapters: chapter 3, chapter 4 and chapter 5. This part aims to show the
challenges to the Convention caused by decentralisation in Indonesia, and how the relationship
between REDD and decentralisation has facilitated climate efforts under the Convention.
Specifically, chapter 3 reviews the challenges faced by the Convention in Indonesia. The
ratification of the Convention is still problematic in that it is not clear whether the Convention
has been properly transformed into Indonesia’s legal system. This problem is a critical one in
Indonesia’s decentralisation reform and resultant sharing of governmental power, as the legal
ambiguity of the Convention cannot bind lower governmental units that are acting under national
law. This has affected Indonesia’s commitment to the Convention. The chapter aims to show that
the implementation of the Convention has been burdened by problems of legality and
decentralisation.
Chapter 4 examines the workability of REDD in Indonesia’s decentralised framework. Review
of the legal basis for the implementation of REDD takes place. The chapter finds that
decentralisation facilitates the flexibility of REDD. As a result, REDD and decentralisation have
supported each other and created forums for public and private actors. Such forums enable
interaction and co-operation among these actors. This consequently has facilitated the
engagement of different levels of government in REDD.
Chapter 5 analyses the previous two chapters. It suggests that the compatibility of REDD and
decentralisation provides the link between international and domestic climate efforts. This link
connects more actors into inter-state co-operation within the REDD scheme. Such co-operation
has generated domestic effects, such as the creation of obligations for Indonesia and compliance
with the Convention. Thus, the compatibility of REDD with decentralisation can overcome the
existing problems of legality and decentralisation faced by the Convention in Indonesia.
Part IV consists of chapter 6 and chapter 7. Chapter 6 examines REDD in the context of existing
compliance theories. Several compliance theories, such as the managerial, fairness, and
rationalist-based theories (three Rs and Domestic Political Coalition), as well as transnational
legal process, are examined. This examination aims to review the relevance and adequacy of
those theories in explaining the capacity of REDD to generate compliance with the Convention.
To this end, transnational legal process is the most relevant theory in explaining the capacity of
REDD to generate compliance with the Convention.

16

Chapter 7 then discusses how REDD generates a transnational legal process that interacts and
connects various actors, and ultimately induces compliance. In the transnational legal process of
REDD, elements of other compliance theories exist within and influence many actors. However,
transnational legal process uses these elements by employing a normative element. This
normative element is central in understanding the capacity of REDD to generate compliance with
the Convention and create legal obligations to reduce emissions that bind non-Annex I countries.
Part V contains chapter 8, which concludes this thesis.
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CHAPTER 2 - THE CONVENTION IN THE REDD: ENGAGING DOMESTIC ACTORS

I.

Introduction
Nine companions. So be it. You
shall be the fellowship of the ring
(Elrond, the Fellowship of the
Ring).

This chapter aims to review REDD as an instrument of the Convention. It will show that this
mechanism does not take the state-centric approach taken by most multilateral environmental
agreements (MEAs) to implement a policy at the international level. By introducing REDD, the
Convention engages various actors, who are not directly parties to the Convention in global
climate change mitigation efforts. Through REDD, the Convention is no longer state-centric, and
non-traditional actors of international law, such as lower governmental units and private actors,
can directly engage in global climate efforts under the Convention.

II.

The Convention: Challenges and Opportunities

A main challenge faced by the Convention is its character as an international legal instrument
without firm obligations. It inherits the character of many MEAs, in that it centres on states,
especially national governments, but without imposing firm obligations. Nevertheless, the
Convention can engage more actors through decisions of the Conference of Parties (COP) of the
Convention.

A.

The UNFCCC and its Challenges

1.

Challenges for the UNFCCC as a Multilateral Environmental Agreement

The Convention inherits at least two of the main challenges of MEAs. First, it depends on states.
This dependence seems unavoidable, as an MEA is a form of treaty.1 The United Nations
1

Article 2 (1) a of the 1969 Vienna Convention on the Law of Treaties defines a treaty as “an international
agreement concluded between States in written form and governed by international law, whether embodied in a
single instrument or in two or more related instruments and whatever its particular designation”. See Vienna
Convention on the Law of Treaties 1969 (opened for signature 23 May 1969, entered into force 27 January
1980), art 2 (1) a.

Environmental Programme (UNEP) refers to an MEA as “any of a number of legally binding
international instruments through which national government commit to achieving specific
environmental goals”.2 These legally binding instruments can take many forms, such as a
convention, treaty, agreement, charter, final act, pact, accord, covenant, protocol or constitution
(for an international organisation).3 States, through their national governments as representative
of their domestic constituents, negotiate and conclude treaties at the international level. Once
states have consented to be bound by a treaty, international obligations emerge, which can bind
“all persons, all authorities, and all levels of governments, thorughout the territory of each of the
contracting parties”.4 An MEA also expects compliance of states as unitary actors: MEAs
generally expect that national authorities should provide effective domestic measures, such as
introducing laws that bind all levels of government.5 Thus, an MEA depends on states to achieve
its goals. However, MEAs generally do not provide guidance as to how states should deal with
lower-level governments in the implementation and enforcement of rules devised to implement
the agreements’ commitments.6
Such dependence on states is problematic when states fail to drive their domestic constituents to
adhere to an MEA. Although states parties must in good faith perform MEAs in force,7
difficulties can arise in securing domestic compliance with the MEA’s rules in practice. In a
federation, rejection by lower-level governments to implement MEA’s rules can often occur. In
this case, while federal governments conclude and develop the rules of an MEA, they can still
fail to drive lower government units, such as states and city/local governments, to conform to the
MEA’s rules. This failure can emerge when states do not enact domestic legislation, regulations,
executive orders or other kinds of domestic legal measures that facilitate states to give an MEA
domestic effect. It may also emerge when states introduce domestic measures that contradict the
existing laws and powers of lower government units. As a result, states might commit to an MEA
but fail to give substantial means for the domestic implementation of the MEA’s rules.
Secondly, the Convention inherits the legal character of an MEA. An MEA usually takes the
form of a general or framework agreement, and appropriate and specific responses for
2

3
4

5

6
7

UNEP Manual on Compliance with and Enforcement of Multilateral Environmental Agreements (UNEP,
2006) at 51.
Ibid.
Edgar Turlington, “The Legal Effect of Treaty in Municipal Law: the Special Position of Federal States”
(1951) 45 American Society of International Law Proceedings, 76 at 77.
Alexandre Kiss and Dinah Shelton Guide to International Environmental Law (Martinus Nijhoff Publisher, the
Netherlands, 2007) at 48.
Ibid.
Article 26 mentions the principle of Pacta sunt Servanda, whereby “every treaty in force is binding upon the
parties to it and must be performed by them in good faith”. See the Vienna Convention on the Law of Treaties,
above n 1, art 26.
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developing the agreement are later decided throughout discussion among the parties.8 Thus, an
MEA generally only binds states with general principles, not firm legal obligations.9 As such,
most MEAs rely on compliance with their general terms,10 not on the existence of firm legal
obligations and the use of enforcement measures.
The existence of legal obligations is an important element for an MEA. When an MEA provides
certain obligations, states will implement what the MEA requires.11 However, the general terms
offered by MEAs might only require general observance to satisfy compliance – opening a wide
possibility for a justification to determine compliance of a state. Alternatively, states might just
ignore those terms, as no sanction applies for violations. Unfortunately, this general character
applies to the UNFCCC. The Convention aims to reduce greenhouse gas (GHG) emissions
caused by individuals,12 but it does not create firm legal obligations for the state parties13 that
have authority over the actions of individuals. Warnock suggested that such character made the
Convention ineffective as it only contained “political ideals”.14
Therefore, the Convention inherits the problems faced by most MEAs. Wheen observes that this
was of course intentional. The parties set out to make a framework convention: they envisaged a
step-by-step response as had (apparently) worked for ozone depletion. This is a recognised
response to the need to secure compliance for states to be bound. 15 Yet, focusing on states
(national government), while not providing legal obligations for them, can affect the
effectiveness of the Convention. The adoption of the Kyoto Protocol by the state parties to the
Convention does not create a much different situation, especially for the non-Annex I countries.
Undeniably, the introduction of GHG emission limits in the Protocol is an improvement for
global climate efforts, as the Annex I countries that commit to the Protocol have a legal
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Patricia Birnie and others International Law and the Environment (Oxford University Press, New York, 2009)
at 13; Jutta Brunnée, “COPing with Consent: Law-Making under Multilateral Environmental Agreements”
(2002) 15 (1) Leiden Journal of International Law (LJIL) 1 at 7; Kiss and Shelton, above n 5 at 78. See also,
Jutta Brunnée, “COPing with Consent: Law-Making under Multilateral Environmental Agreements” (2002) 15
(1) Leiden Journal of International Law (LJIL) at 7.
Kiss and Shelton, above n 8, at 78.
Birnie and others, above n 8 at 238.
Daniel Bodansky The Art and Craft of International Environmental Law (Harvard University Press, Cambridge
(Mass) 2010) at 220.
“Climate change” means a change of climate, attributed directly or indirectly to human activity, that alters the
composition of the global atmosphere and which is in addition to natural climate variability observed over
comparable time periods. See United Nations Framework Convention on Climate Change (UNFCCC) (opened
for signature from 4 to 14 June 1992, entered into force on 21 March 1994) art 1 point 2.
See the UNFCCC (opened for signature from 4 to 14 June 1992, entered into force on 21 March 1994) art 4.
Ailsa Ceri Warnock “The Climate Change Regime: Efficacy, Compliance and Enforcement” (2004) 8 New
Zealand Journal of Environmental Law, 99 at 112.
Nicola Wheen, personal comment in a discussion at Otago University, Dunedin, New Zealand, 19 June 2013,
at 10.15 a.m.
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obligation to limit their GHG emissions. Yet, since the Protocol excludes non-Annex I countries
from any commitments, they are still legally free to continue emitting GHGs.

2.

The Convention’s State-Centric Character and the Role of Incentives

Considering the state-centric and soft legal character of the Convention, states (national
governments) are the central actors in determining the extent of the Convention’s application
domestically. Based on a rationalist perspective that states “act rationally to maximise their
interests”,16 an MEA should be in the interests of states in order to have domestic effects. Barret,
for instance, claims that in order to achieve its goals, an MEA “must strategically manipulate the
incentives states have to exploit the environment.”17 This claim places high expectations on the
role of incentives for states as unitary actors. However, what appear to benefit states may not
always be the case for domestic constituents. States consist of many entities with varying
perceptions on state preferences, which can constrain states in making decisions.18 This statecentric focus raises a problem. Sands suggests that environmental problems create a challenge
for traditional international legal order to include many relevant domestic actors in its process
and implementation.19
No doubt, incentives might drive states to implement domestic measures. Considering the basic
character of an MEA, which targets human behaviour but lacks reciprocity among contracting
states and offers no direct benefits,20 certain incentives will play a vital role. When an MEA is
“individually rational, collectively rational and fair,”21 thus offering incentives, states are more
likely to implement domestic measures to conform to an MEA’s rules and change the behaviour
of targeted entities within states.
However, there is no guarantee that an incentive will drive states to introduce domestic
measures. As the term “multilateral” suggests, an MEA naturally consists of many state parties
with various interests. Certain incentives might benefit some states but not others. The adoption
of the Kyoto Protocol is one such example. Although the Protocol might be a significant step in
global climate negotiation within the Convention through the introduction of GHG limits for
16
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Jack L. Goldsmith and Eric A. Posner The Limits of International Law (Oxford University Press, New York,
2005) at 7.
Scott Barret Environment and Statecraft: the Strategy for Environmental Treaty Making (Oxford University
Press, New York, 2003) at xi.
Goldsmith and Posner above n 16 at 6.
Philippe Sands Principles of International Environmental Law (2nd ed, Cambridge, New York, 2003) at 11-12.
Kiss and Shelton, above n 9 at 74.
Barret, above n 17 at xiv.
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Annex I countries,22 objection exists. The Annex I countries that have accepted the Protocol’s
commitments might perceive that the Protocol can reduce global climate problems – thus
offering incentive. Yet, other parties might have different perceptions. The United States, for
instance, insisted that non-Annex I countries, such as China and India, should also be bound by
the Protocol’s commitment as they are amongst the biggest emitters of GHG.23 Consequently the
absence of emission reduction commitments for the non-Annex I countries in the Protocol
pushed the United States to exclude itself from any emission targets. Although the President of
the United States signed the Protocol, the document was never submitted to the Senate for
approval, because it was known that the Senate would reject the Protocol.24
Furthermore, reliance on incentives simplifies the complexity states face in domestic politics.
Aust observes that in a federation, the applicability of a treaty’s rules required the action of the
government and legislatures.25 As was the case for the United States, Bodansky asserts that the
federal government had limited constitutional authority to enforce international law rules in order
to change the behaviour of states and city governments.26 If an incentive for states contradicts
with their constituents’ expectations, states might ignore the offered incentive in order to appease
domestic constituents. As a result, domestic factors are crucial for states in accepting and
implementing decisions adopted at international level. Japan, for instance, failed to comply with
its Kyoto Protocol commitment: to perform its Kyoto Protocol commitment because
performance necessitated the implementation of domestic measures that could affect the actions
of individuals or companies, which are the main sources of emission but are not directly the
parties to the Protocol.27
Therefore, the focus on states as unitary actors can make the implementation of an MEA more
difficult even when the MEA may satisfy states’ expectations. This challenge also applies to the
Convention. The Convention centres on states, which consist of legal and natural persons such as
individuals, companies and non-governmental organisations (NGOs). These entities are not
directly parties to the Convention but their actions can result in environmental problems. In fact,
the Convention itself suggests that climate change effects are the result of domestic actors’
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It is a significant step because it sets specific reduction commitments relating to GHG emissions to 5 per cent
below the 1990 levels of 37 industrialized countries and the European Community, from 2005 until 2012. See
generally the Annex B of the Kyoto Protocol. See Kyoto Protocol (opened for signature from 16 March 1998,
entered into force on 16 February 2005).
Eric A. Posner and David Weisbach Climate Change Justice (Princeton University Press, New Jersey, 2010) at
3.
Bodansky, above n 11 at 114.
Anthony Aust Modern Treaty Law and Practice (2nd ed, Cambridge, UK, 2007) at 211.
Bodansky above n 24, at 114.
Ibid at 206.
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behaviour.28 Whenever states fail to induce changes to their behaviour, the Convention becomes
ineffective.
This suggests that for the Convention to be effective, consideration of the interests, actions and
views of actors within states is also vital. Some authors have recognised the necessity to
understand divergent interests at the domestic level for the implementation of international law
rules. Ginsburg and Shaffer, for instance, suggest that understanding state behaviour in
international law required examination of domestic politics at national and sub-national levels.29
Similarly, Bodansky recognises that the position of states on climate change issues was a result
of “complex interactions” among domestic actors (being state and non-state actors).30 In
addition, Hey notes that the rules and regulations that address climate change do not fit within
the traditional international law perspective that centres on states.31
Thus by focusing only on states, the Convention might create a burden on states to accommodate
the divergent preferences of its domestic actors. Consequently, alteration of the unitary state
assumption is necessary in order to connect international law and domestic levels along with the
dynamic relationships between the relevant entities involved.32 This approach might fit within
the development of international law.

B.

Developments in International Law: Opportunities

1.

Developments in International Law: Non-State Centric

Although global climate efforts centre on the Convention and its Kyoto Protocol, which are
international law instruments, it is necessary to include other actors in global climate efforts.
Accommodating this necessity is possible given developments in international law.
Traditionally, international law exists to govern the relationships of sovereign states.33 This is
achieved through the use of treaties and customary rules, based on state practices.34 The national
government (or the federal government in a federation) is the main actor for the conclusion of
28
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UNFCCC (opened for signature 4 1992, entered into force on 21 March 1994) art 1, 2.
See for example Tom Ginsburg and Gregory Shaffer, “How does International Law Work? What Empirical
Research Shows” (2010) 09-54 University of Minnesota Law School Legal Studies Research Paper, 1 at 2-3,
available at <http://ssrn.com/abstract=1524385> at 10 December 2011.
Bodansky above n 27 at 115.
Ellen Hey, “International Public Law” (2004) 6 International Law FORUM du droit International, 149 at 150.
Ginsburg and Shaffer above n 29, at 2-3.
Malcolm M. Shaw International Law (6th ed, Cambridge University Press, New York, 2008) at 6.
Ibid.
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treaties.35 In addition, the division between public and private actors traditionally exists through
the recognition of public international law and private international law. The former perceives
private interactions and disputes at international level as outside its “public and state-centric
domain”,36 while the latter emphasises the domestic conception of “fairness to resolve individual
private disputes”.37 As a result, a distinction between law applicable for public and private actors
in international situations exists.
However, such traditional perspectives have changed. International law has become inclusive of
other relevant entities, such as international governmental organisations (IGOs), nongovernmental organisations (NGOs), multilateral corporations, individuals and other non-state
and relevant actors – especially in the making of international rules to tackle important issues,
namely environmental problems.38 Local government roles have also changed. Due to their
involvement at international levels, they do not only observe law enacted by higher government
units but they also use international institutions to redefine their domestic roles.39 In addition,
both legally binding and non-legally binding sources of international law can be effective, as
states can comply with both of them.40 These changes have come into existence through a
decline in the notion of sovereignty, and a reduced division between public and private
international law and between international law and domestic law.41
Some scholars have suggested that the development of international law was a result of
globalisation.42 Globalisation is “often seen as a form of convergence of associated production
35
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systems, cultures, and even political processes.”43 It reshapes the context of “international”,
which consequently affects the spheres of politics and law.44 The concept of international law in
globalisation is not limited only to application between states but also includes global society.45
This perspective consequently affects the actors involved. In the globalised world, non-state
actors have engaged in the international system, accompanied by some form of “legitimate
authority”, which traditionally relates to states.46 Mills advises that understanding contemporary
international regulatory systems in the context of globalisation, with a division between public
and private, cannot fully explain the effects and practices in international systems. International
law has included the use of both public and private legal character.47 Mills then suggests that the
separation of private international law from public international law cannot show the significant
role of private actors in affecting public international law.48
This development cannot easily fit within the state-centric approach of international law.
International law in the public domain has evolved into a law that governs global common
interests, not merely addressing the relationship between nation-states.49 International law has
governed complex interrelationships between nation-states down to individuals, especially in the
area of human rights law, criminal law, and international environmental law.50

2.

International Law Development and the Disaggregated States Approach

The continual development of the international legal system and the involvement of sub-state
actors in global networks have changed the conception of states in international politics. This
perception can change the central role of states in the domestic implementation of an MEA.
Slaughter, for example, claims that states are not disappearing but are “disaggregated”, where the
roles of actors within a state are increasingly significant to the emergence and the
implementation of international law norms.51 Actors create and participate in government
networks across states, which allowed for the creation of a “new world order.”52 Such an order
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Kanishka Jayasuriya, “Globalization, Law, and the Transformation of Sovereignty: The Emergence of Global
Regulatory Governance” (1999) 6 Global Legal Studies Journal, 425, at 425.
Frank J. Garcia, “Globalization and the Theory of International Law” (2005) 93 Boston College Law School
Faculty Papers, 1 at 1.
Hall and Biersteker, above n 42 at 4.
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Hey, above n 31 at 149.
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Anne-Marie Slaughter A New World Order (Princeton University Press, New Jersey, 2004) at 5-6.
Ibid at 6.
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was built by actors within states and would be more effective as those actors co-operated to
address common problems by enforcing and harmonising national law and international law.53
In contrast, Guzman rejects the concept of disaggregated states. While useful, he claims, it is
difficult to construct a model that can explain the relations between states and actors within those
states.54 This is because their interactions are very complex and unstable.55 As such, a policy
making process is very difficult. In addition, although the roles of sub-state actors are important
in international governance, states maintain “vertical lines of accountability.”56 This perspective
suggests that the state is analogically a “black box” from where the relationship between a state
and its entities falls within the domestic sphere only.57 In this perspective, the implementation of
an MEA in a domestic legal system treats states as the central and unitary actor.
Considering the character of states, the concept of the disaggregated state is vital. Bodansky
claims that for a state with a separation of power between the executive, legislative and judicial
branches, that state’s position in the international arena could not fairly be represented by just a
single branch of government.58 Additionally, the concept of disaggregated states was inevitable
in a federal system, when considering the relations between the national government and subnational units.59 Thus, consideration of the role of sub-national units is vital for the
implementation of rules adopted at international level.60
In the climate change context, the necessity to disaggregate states is imperative. The
Intergovernmental Panel on Climate Change (IPCC) in its first report raised a concern that
human activities “may be inadvertently changing the climate of the globe through the enhanced
greenhouse effect, by past and continuing emissions of carbon dioxide and other gases which
will cause the temperature of the Earth's surface to increase.”61 The UNFCCC recognises that
climate change derives from human actions.62 This suggests that humans and their actions are
central for the climate change issue. It should be noted that human actions are not under state
control alone, but involve other actors such as international organisations and governmental
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organs within states.63 Climate change therefore requires policy making at different levels of
governance.64 However, involving different levels of governance is not an easy task. Every level
has the potential to create more problems due to an increase in the number of actors engaged
with different interests.65

3.

The Possible Engagement of Other Actors: the Role of the COP

Global climate efforts that centre on the Convention and its Kyoto Protocol need to engage nontraditional actors of international law, such as lower government units, companies and nongovernmental organisations (NGOs). The United Nations Environment Programme (UNEP)
suggested that in order for global polices and strategies to be successful, local and regional actors
should be engaged to boost local initiatives and sense of ownership of the global efforts.66
Notably, the Convention can accommodate the development of international law by engaging
non-traditional actors of international law. This is possible despite the fact that the Convention
centres on states. Rules of the Convention can be improved following continual negotiations
between parties within the institutional body of the Convention, namely the Conference of the
Parties (COP). Through COP decisions, more actors can engage. This is also the case for the
Kyoto Protocol (and other MEAs).
Given the legal character of most MEAs, which only provide framework principles, general rules
in Conventions are common. Parties can later adopt a protocol or annex, amend the framework
agreement, and elaborate further rules within the COP.67 Through this continual process, a
general agreement, comprised only of general principles, can be transformed into a complex
agreement with complex procedures and mechanisms for ensuring compliance and
implementation.68 Thus, the role of institutions adopted by an MEA in facilitating negotiations
between the parties is central.
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Birnie and others, above n 10, at 13.
27

The “common pattern” of institutional arrangements of an MEA is the establishment of the
Conference of Parties (COP) or Meeting of Parties (MOP). 69 This institutional arrangement
provides a central role for the COP to facilitate the development of normative content within
agreements and supervises the parties’ implementation of and compliance with these
agreements.70 Brunnée comments that for an MEA, the COP might only be an “ad hoc
institution” and serve as a “diplomatic conference”, but the way the COP works was more
“flexible” and “informal”, which could facilitate efforts to find innovative ways to create norms
and compliance mechanisms.71 This renders the role of the COP essential to the law making
process of an MEA.72
In relation to the Convention, COP decisions have a significant role for its future
implementation. A COP decision can amend the Convention or adopt decisions, annexes, and
protocols.73 According to Article 7 (2), the COP is a supreme body of the UNFCCC, which has
authority to review the implementation of the Convention and any related legal instruments that
the COP may adopt, and shall make the decision necessary to promote the effective
implementation of the Convention.74 This Article implies that the COP may adopt legal
instruments to facilitate implementation of the Convention such as amendments,75 annexes76 and
protocols.77
The adoption of the Kyoto Protocol, which has introduced emission limits for most of the Annex
I countries, shows the significant role of the COP in facilitating implementation and compliance.
The Protocol, adopted by the COP 3 decision,78 has improved the terms of the Convention,
transforming general principles into legal commitments to reduce GHG emissions. In addition,
this COP 3 decision on the Kyoto Protocol has opened possibilities for engaging non-traditional
actors of international law: private actors. The engagement of private actors in the climate efforts
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under the Protocol is possible under the so called “flexible mechanism”. (This mechanism will
be discussed in the next part.)
This suggests that although the Convention centres on states, it can extend the participation of
non-traditional actors of international law into global climate efforts. Similarly, the COP 13
decision on REDD directly invites public and private actors into global climate efforts under the
REDD scheme.79
The engagement of other actors may indicate that the Convention considers the role of more
actors (not only states) necessary to achieve its goal. The role of other actors such as companies,
non-governmental organisation and lower government units is central for the Convention.
Article 7 (6) of the UNFCCC opens possibilities for “observers” to attend the COP meetings and
discussion yet their admission and attendance is subject to COP rules.80 Then, in the twentieth
session in 2004, the Subsidiary Body for Implementation (SBI) of the UNFCCC agreed that
“requests for submission of information and views could be extended to NGOs where
appropriate and on the understanding that such submissions would not be issued as official
documents, in order not to expand the volume of documentation, but would be made available on
the secretariat web site.”81
This possibility for non-state parties to engage, however, does not replace the focus of the
Convention on states, in this case, the state parties. A COP decision is a matter decided by the
state parties, not the observers. Thus although the engagement of other actors is possible, the role
of states is irreplaceable. It is clear that membership in COP under the Convention is only open
for the state parties. Article 7 (2) of the UNFCCC emphasises that COP is a supreme body that
shall “review the implementation of the Convention and any related legal instruments that the
Conference of the Parties may adopt, and shall make, within its mandate, the decisions necessary
to promote the effective implementation of the Convention”.82 As the term “Conference of
Parties” suggests, such a body is for the state parties, and the existence of the “observer” status
differentiates the membership and capacity of non-parties. Thus, the engagement of a body or an
entity does not replace the role of states.
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Though they cannot achieve the same status as states, the role of non-state parties is significant.
They can provide information, technical support and consideration for states in order to make a
decision. They have a vital role in the processed of adopting and improving COP decisions. At
the first UNFCCC Workshop on reducing emissions from deforestation, in Rome, Italy 2006, the
Secretariat of the UNFCCC started to receive submissions from international organisations and
non-governmental organisations (NGOs) as accredited observers.83 In the ongoing REDD
negotiations, it has become common for non-state parties to submit their reports and views to the
secretariat of the UNFCCC.84 Their submissions reflect their views on REDD. Thus, an
organisation which is not directly party to the Convention can provide its views on relevant
issues, in a similar way to the state parties.

4.

The Kyoto Protocol Mechanism: Public and Private Actors

The Kyoto Protocol mechanism contemplates collaboration between public and private actors to
meet the goal of the MEA. The Kyoto Protocol has offered opportunities for the involvement of
private actors through the so-called “Kyoto Mechanisms” or “flexible mechanisms”: Joint
implementation (JI), the Clean Development Mechanism (CDM) and emission trading.85 Lin
claims that the Kyoto Protocol was the first MEA to give significant roles to private actors in
supporting states’ compliance with their MEA obligations.86
The Kyoto Protocol does not specifically define the meaning of JI. However, Article 6 (1)
mentions the ability of the Annex I countries to obtain from or transfer to each other Emission
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Reduction Units (ERUs) from emission reduction projects in order to meet their commitments.87
However, only the Annex I countries that are listed in Annex B of the Protocol can engage in
JI.88 This includes legal entities within the Annex B countries, but their engagement is under the
responsibility of the host state.89 Slightly different from JI, the CDM offers the possibility of
cooperation between the Annex I countries listed in Annex B of the Protocol and non-Annex I
countries. Specifically, the CDM aims to engage non-Annex I countries in contributing to the
goal of the Convention by assisting Annex I countries to comply with the Kyoto Protocol
commitments.90 Annex I countries can initiate emission reduction projects within non-Annex I
countries, resulting in Certified Emission Reduction (CER) which will be used for fulfilling the
Kyoto Commitments.91 The CDM might thus facilitate private sector investment in activities that
can reduce GHG emissions.92 The last mechanism is “international emission trading.” The Kyoto
Protocol mentions “emission trading” in the Article 17 but does not clearly define its meaning.
The purpose of the trading mechanism is to allow the Annex B countries to become involved in
emission trading in order to fulfil their commitments.93 The nature of the implementation of the
flexible mechanism was elaborated first by Decision 1 to 24 of the COP 7 (known as the
Marrakesh Accords).94 It was then adopted by the Conference of the Parties serving as the
Meeting of the Parties to the Protocol (CMP) Decision at its first session.95
The flexible mechanism has established a trading system that combines the “cap-and-trade” and
“baseline-and-credit” systems.96 As Lin explains, the cap and trade mechanism may be used at
both the international and domestic levels to meet the emission limits of the Annex B country
parties to the Protocol. To meet this limit, an established regulator body sets a cap as the limit for
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emissions by domestic companies. It then shares the allowance of emissions among those
companies. If emitting more than the allocated allowances, the firms need to purchase more
allowance or face criminal or civil liability.97 Differently, JI and the CDM are based on baseline
and credit systems.98 Simonetti and Wijnen suggest that emission reduction projects abroad can
generate emission rights under both systems. Initially the project sets a baseline and then any
reduced emissions caused by the project become tradable emission rights credits.99
All these mechanisms provide methods for the Annex I countries listed in the Annex B of the
Protocol to meet their commitments through both domestic measures and international
mechanisms.100 These mechanisms have engaged private investment in the market system in
climate mitigation by establishing a carbon market.101 Thus, the establishment of these
mechanisms aims to facilitate compliance by the Annex I states with the Kyoto Protocol by
offering a flexible mechanism that allows for the engagement of more actors. The flexible
mechanism of the Kyoto Protocol allows the involvement of private actors to be involved in
global climate efforts by supporting the carbon market.102
Thus the Convention, which is an international law instrument within the public domain, has
engaged private entities. The Kyoto Protocol, however, provides that any party, including either
private or public entities, who participate in any CDM project, must follow any guidance given
by the Executive Board (EB) established under the Protocol.103 This suggests that although
private actors can engage in climate efforts, the Protocol retains its character as an instrument
negotiated by states.
Specifically in relation to REDD, the COP 13 decision directly invites public and private actors
(“organizations and stakeholders”) of any country to cooperate in REDD projects carried out in
non-Annex I countries.104 The following paragraphs review REDD.
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III. REDD and Its Mechanisms
REDD provides a mechanism by which various actors can engage in global climate efforts,
irrespective of their characters (whether public or private, national or sub-national). REDD tries
to broaden the connections between various entities beyond state borders in order to achieve the
goal of the Convention.

A.

Forestry and the History of REDD in Climate Negotiations

1.

Forestry in the Climate Change Negotiations

In climate change discourse, the role of the forest sector is imperative. Forestry is responsible for
17 percent of global emissions, and has become the third largest source of anthropogenic
greenhouse gas (GHG) emissions after energy supply and industrial activity. 105 Degradation of
forest significantly contributes to global emissions when a huge amount of carbon is released
from a forest area when deforestation occurs.106 Forest degradation can also result in loss of
biodiversity and a reduction in the capacity of forest to adapt to climate change conditions.107 In
addition, emissions from the forestry sector are larger than the global total emissions from the
transport sector,108 and total annual emissions from the forestry sector are comparable to the
annual CO2 emissions of the United States or China.109 In general, two countries, Indonesia and
Brazil, have been the main contributors to global emissions from deforestation. They are
responsible for 30 per cent and 20 per cent of emissions, respectively.110
However, in the early implementing years of the Convention, mitigation efforts did not focus on
the role of forests.111 The Convention requires all state parties to adopt national mitigation
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policies that limit GHG emissions and protect GHG sinks and reservoirs.112 In addition, the
parties shall reduce and prevent sources of GHGs not covered by the Montreal Protocol,
including the forestry sector.113 Yet, the Convention did not adequately include the role of
forests. The Convention only defines “sink” as “any process, activity or mechanism which
removes a greenhouse gas, an aerosol or a precursor of a greenhouse gas from the
atmosphere,”114 without a clear explanation of how sink relates to forests, credits and trading.
In its development, negotiations of the parties to the Convention started to address the role of
forest in mitigating climate change. Depledge identifies that discussions on sinks, land-use
change and forestry began during the last session of the Ad Hoc Group of the Berlin Mandate
(AGBM) discussion in 1997, prior to the adoption of the Kyoto Protocol at the COP 3.115 During
the COP 3 in Kyoto, conflicting views from parties emerged, mainly relating to “which land-use
change and forestry categories would be covered by the Protocol and under what conditions new
categories could be included in the future.”116 Nevertheless, the parties agreed to include
afforestation, deforestation and reforestation in the text of the Protocol, though certain
categories, such as harvesting, remained contested.117
After the adoption of the Kyoto Protocol, the role of forest for mitigation gained increasing
attention from the Annex I countries. The Kyoto Protocol provides references to sources and
removals by sinks throughout its text. For instance, it states that the net changes in GHG
emissions are accounted from “human-induced land-use change and forestry activities” that
include afforestation, reforestation and deforestation since 1990.118 Further, the Annex I
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countries should promote “sustainable forest management practices, afforestation and
reforestation”.119 To facilitate Annex I countries in meeting their commitments, the Protocol
includes projects that are related to afforestation, reforestation and deforestation but this
inclusion is only applicable for the Annex I countries.120 In addition, the Kyoto Protocol
introduced the Clean Development Mechanism (CDM), which is a mechanism that allows Annex
I countries to obtain credit in order to meet their commitments, and aims to combine the possible
contributions of non-Annex I countries and efforts of Annex I countries in order to meet the goal
of the Convention and the Annex I countries commitments under Kyoto Protocol.121 Yet the
CDM excludes forestry projects.
COP 7 in Marrakesh, 2001, was also central in strengthening the role of forest for climate
mitigation. The COP successfully adopted modalities, rules and guidelines relating to Land Use,
Land Use Change and Forestry (LULUCF) activities through Decision 11.122 It defines the terms
forest,123 afforestation,124 reforestation125 and deforestation,126 along with other key terms.
However, deforestation in developing nations was still outside the climate agenda. Though it is
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planting, seeding and/or the human-induced promotion of natural seed sources, on land that was forested but
that has been converted to non-forested land. For the first commitment period, reforestation activities will be
limited to reforestation occurring on those lands that did not contain forest on 31 December 1989.” Ibid, para 1
(c), 58 at 58.
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recognised as a source of emissions, deforestation in developing countries was not included as a
part of the CDM methodology. Commentators suggest that methodological difficulties, including
additionality, permanence, baseline setting, and leakage, became a huge challenge, thus, while
afforestation and reforestation projects can be eligible projects as part of the CDM, deforestation
in other part of a CDM host state will not be taken into account in any methodology for
calculating CDM emissions reductions. 127

2.

Negotiations on REDD

As the climate change negotiations progressed, deforestation in developing countries was finally
raised as an important issue. Initially on 28 July 2005, the Government of Papua New Guinea
(PNG) requested the Secretariat of the UNFCCC to include an “item” on the provisional agenda
during the COP 11 – the “Reducing emissions from deforestation in developing countries:
approaches to stimulate action.”128 In a joint submission to the COP’s 11th session, PNG and
Costa Rica urged the attention of the parties to the UNFCCC and Kyoto Protocol to the high rate
of deforestation in developing countries, and the need to start discussions on ways to resolve
tropical deforestation.129 They offered compensation mechanisms based on two options. The first
was to develop a protocol on Reducing Emission from Deforestation (RED). The second was to
modify the Marrakesh Accord so as to include an “avoided deforestation” project in the CDM
mechanism.130 Twenty-five other submissions from Central American countries, the Alliance of
Small Island States, the European Community and its member States, the African Group, the
Group of 77 and China supported PNG’s and Costa Rica’s initiative.131 The COP 11 (2005) then
invited the parties to submit their views, focusing on relevant scientific, technical and
methodological issues, and the exchange of relevant information and experiences (including
policy approaches and positive incentives). It also appointed the Subsidiary Body for Scientific
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36

and Technological Advice (SBSTA) to prepare a recommendation within two years for the
twenty-seventh session of the COP (COP 13, December 2007).132
After the SBSTA 24th session in 2006, where the SBSTA started to receive RED submissions,
the Parties generally embraced RED. Several countries, including Australia, 133 the European
Union (EU),134 Norway,135 and Indonesia,136 raised the definitional issue of “deforestation,” and
also methodological issues (namely baselines, additionality, leakage and permanence).
Nevertheless, the SBSTA concluded that the parties generally agreed on the importance of
“address[ing] reducing emissions from deforestation in developing countries as part of mitigation
efforts to achieve the ultimate objective of the Convention.”137 In addition, various means of
funding available to activities under CDM were proposed by the parties, such as public and
private funding, Official Development Assistance (ODA), voluntary mechanisms, and bilateral
and multilateral agreements.138
Although the Parties embraced RED, contradictory views emerged, particularly as to whether the
Annex B countries could use RED to meet their commitments. Brazil emphasised that RED
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should be on a voluntary basis and that any results were irrelevant to whether the Annex B
countries met their Kyoto commitments.139 Conversely, the African Basin countries perceived
that the role of market mechanism in providing incentives for RED and its results were useful in
fulfilling the developed countries’ commitments.140 Norway perceived that the parties should not
discuss “avoided deforestation” for the purpose of including it in the first commitment period of
the Annex I Countries.141
Despite these contradictions in the use of RED in fulfilling Kyoto commitments and the
methodological concerns raised, the parties generally perceived that the use of forest as a
mitigation effort in developing nations for achieving the goal of the Convention was needed.
This reflected an initial shift from the case of the CDM, which excluded reduced deforestation
activities in developing nations as eligible projects.
Further, discussions on RED continued. The first UNFCCC Workshop on RED, organised by the
UNFCCC Secretariat, took place in Rome, Italy, between 30 August and 1 September 2006.
Despite concerns from certain state parties, the Workshop also received submissions from
international organisations and non-governmental organisations (NGOs) as accredited
observers.142 The results supported the RED initiative. The Secretariat therefore concluded that
the parties supported RED, not only as a mechanism to achieve the goal of the Convention, but
also as a means of poverty alleviation (which required a flexible mechanism because
deforestation can take place in national and local circumstances, and can vary across
countries).143 Nevertheless, the definition of deforestation remained subject to contentious
debate. The Latin American countries and several African countries suggested that the definition
139
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should allow for wide participation by all Parties and various activities for reducing GHG
emissions from deforestation.144 Australia proposed that the definition should cover issues of
temporary and permanent forest cover change, land-use change, harvest activities, and legal and
illegal activities. In addition, the definition should include the scale and significance of the
various activities across countries.145
The 25th session of the SBSTA was held in Nairobi, Kenya between 6 and 14 November
2006.146 This time the adoption of RED in developing countries became an agenda item of the
SBSTA 25th session based on an initiative agreed by the parties in its 2nd meeting on 7th
November 2006.147 This initiative reflected the strong interest of the parties in RED negotiations.
The 25th SBSTA decided to continue discussions on reducing emissions from deforestation in
developing countries at the 2nd workshop in Australia and at its 26th Session in Germany. The
SBSTA recommended that the parties submit their views, focusing on potential policies, positive
incentives and the technical and methodological requirements for implementation of the
proposed mechanism.148
In early 2007, the UNFCCC Secretariat organised a second workshop on reducing emissions
from deforestation in developing countries in Cairns, Australia, between 7 and 9 March 2007.149
In this second workshop, the Intergovernmental Panel on Climate Change (IPCC) presented
methodologies and guidance for estimating carbon stocks and GHG emissions (the Revised 1996
IPCC Guidelines for National Greenhouse Gas Inventories, the IPCC Good Practice Guidance
for Land Use, Land-use Change and Forestry (LULUCF)) and the 2006 IPCC Guidelines for
National Greenhouse Gas Inventories.150
In general, the Secretariat identified several main areas to which the parties agreed. First, the
parties embraced actions to reduce deforestation in developing countries while still maintaining
the integrity of the actions, the compatibility of the actions with poverty alleviation, the
conservation of biodiversity, and the synergies with other multilateral process.151 Second, the
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parties recognised the importance of improving the capacity of forestry institutions within
developing countries in order to prepare for their participation in any international arrangements
on reducing emission from deforestation. Thus, they were encouraged to initiate pilot projects
and demonstration activities through bilateral cooperation with international organisations (the
FAO and the World Bank) and public–private partnerships.152 Third, the funding for the
demonstration activities was on a voluntary basis and thus limited access to the carbon market in
the first commitment period of Kyoto.153 Fourth, the parties identified the availability of
methodologies and tools to estimate deforestation but a robust system for the monitoring,
reporting and verification (MRV) was required.154 In this second workshop, the source of
funding for RED was not yet agreed in, but there were generally two options – market and nonmarket mechanisms.155 Participants of the workshop recognised the importance of funding in
providing significant emission reductions by adopting a national or project basis,156 and that
funding from non-market mechanisms alone was inadequate.157
A review on climate change conducted by Nicolas Stern in 2007 also supported the RED
initiative. Stern advocated that substantial evidence was available to suggest the efficiency of
preventing deforestation compared to other kinds of mitigation efforts.158 He further suggested
that:159
Curbing deforestation is a highly cost-effective way of reducing greenhouse gas emissions
and has the potential to offer significant reductions fairly quickly. It also helps preserve
biodiversity and protect soil and water quality. Encouraging new forests and enhancing the
potential of soils to store carbon offer further opportunities to reverse emissions from land
use change.

However, RED initiatives cannot cover all the various causes of deforestation in developing
nations. Deforestation in developing nations can result from many factors such as land-use
change because of poverty, development,160 and intensive logging and forest fires.161 As a
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consequence, Indonesia proposed a definition of deforestation that included not only human
activities that convert forested land into non-forested land, but also “conversion of forest to other
uses that have lower carbon stocks, and loss of forest due to continuous degradation resulting
from repeated fires and illegal logging”.162 By using this definition, the parties that can recover
carbon stocks in degraded forests would be eligible to receive incentives.163 Thus the RED
initiative should include Forest Degradation, transforming RED into REDD. This proposal was
widely accepted by the parties.164
COP 13 in Bali, Indonesia, adopted several decisions that are significant for the development of
REDD. In Decision 1 of the Bali Action Plan, COP 13 mentions that the parties agree to enhance
climate mitigation efforts in order to meet the ultimate objective of the Convention based on its
principles and commitments.165 This aim includes policy approaches and incentives relating to
reducing emissions from deforestation and forest degradation, the role of conservation,
sustainable forest management, and enhancement of forest carbon stocks.166 As a result, apart
from the inclusion of forest degradation, which changed RED into ‘REDD’, the Bali Action Plan
also included the role of conservation, sustainable forest management, and enhancement of forest
carbon stocks within the scope of REDD. Fry suggests that this inclusion recognised that merely
reducing emissions from deforestation is different from the concept of “avoided deforestation”
used for conservation of carbon stocks: countries will only be eligible for receiving carbon credit
when they have undertaken efforts to conserve carbon stocks. 167 The Bali Action plan thus
recognises that REDD embraces the concept of “avoided deforestation,” suggesting the
transformation of the REDD into REDD+.
The other vital decisions of the Bali Action Plan are the recognition of various approaches,
including the market approach, as cost-effective mitigation efforts,168 and the invitation to
various entities such as multilateral bodies, public and private sectors and civil society to
cooperate in mitigation of climate change through REDD.169 These decisions suggest that
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climate efforts within REDD will employ various funding methods, including both market and
non-market mechanisms. In addition, various entities are eligible to engage directly in REDD+
co-operations.
Furthermore, Decision 2 of COP 13 also contains crucial elements for the implementation of
REDD+. The decision identifies the vital contribution of deforestation in developing countries to
the increase in GHG emissions and recognises that efforts to reduce such negative contributions
can help the state parties to meet the goal of the Convention.170 The decision also encourages the
parties to support the developing countries in increasing their capacity and infrastructures for the
implementation of REDD+.171 In addition, COP 13 encourages the initiation of demonstration
activities (pilot projects) of REDD+.172 However, COP 13 also emphasises that the engagement
of the state parties in climate efforts within REDD is on a voluntary basis,173 and that host state
party approval is required in order to initiate a project within developing nations.174
The adoption of the COP 13 Decision for REDD indicates that unlike the CDM, which excludes
deforestation in developing countries as a mitigation approach, REDD highlights the vital role of
reducing emissions from deforestation in developing nations. Lyster suggests that although
further elaboration is still needed, considerable progress in resolving the problems associated
with the risks of leakage, non-permanence, baselines, additionality, measurement and
monitoring, has facilitated the first two years of REDD negotiations.175 Further, the 2006 IPCC
Guidelines for National GHG Inventories on Agriculture, Forestry and Other Land Use, and the
use of remote sensing to monitor and measure GHGs, are among the developments that have
supported REDD negotiations.176
The parties’ negotiations on REDD have developed substantially since the Climate Conference
in Bali. Negotiations on REDD now focus on REDD+, which includes the role of conservation,
sustainable management of forests and enhancement of forest carbon stocks.177 In addition, the
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negotiations intend to establish proper methods for accounting for forest cover and carbon
stocks, and for involving a variety of actors in the voluntary carbon market and initiating pilot
projects.178 COP 15 in Copenhagen 2009 adopts guidance for developing country parties
implementing activities to curb deforestation. Decision 4 of COP 15 suggests that developing
nations should identify the causes of deforestation and forest degradation, along with the existing
activities that can stabilise the carbon stocks by using the IPCCC guidance and guidelines.179
COP 15 also encourages them to establish robust and transparent forest monitoring systems at
the national and sub-national level, by using a combination of remote sensing and ground-based
measurements for estimating sources of both GHG emissions and forest carbon stocks.180 COP
16 identifies several forest activities that can contribute to mitigation efforts, such as (a) reducing
emissions from deforestation; (b) reducing emissions from forest degradation; (c) conservation
of forest carbon stocks; (d) sustainable management of forests; and (e) enhancement of forest
carbon stocks.181
To date, there are at least 340 REDD and other forest carbon projects in 52 developing
countries.182 These projects cover 4,033,063 hectares, which can potentially stock around
270.265m tonnes of carbon.183 Brazil and Indonesia host the largest number of projects, 55 and
44 projects respectively.184

B.

The Legal Nature of the COP Decision on REDD

The COP 13 Decision on REDD tries to engage and connect more actors. The decision does not
only focus on states but also international organisations and entities within states. This
consequently affects the legal nature of the COP 13 decision. The adoption of REDD in the COP
13 decision does not amend the Convention, the Annex and the Protocol, nor is REDD agreed to
under a separate international agreement. Rather, the decision emphasises its role only as
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indicative guidance.185 This situation can affect the nature of REDD as it raises concerns about
its methodological issues, sources of funding and how to make REDD workable.186 Yet the
possible involvement of non-state parties suggests that their acceptance of the COP 13 decision
will influence the legal nature of the decision on REDD.
Generally, COP decisions on internal matters, such as COP guidance to the subsidiary bodies and
the Secretariat, are binding.187 However, the Convention does not specifically explain the legal
nature of its decision regarding external matters. Nevertheless, a COP decision is central for
future implementation of the Convention. According to Article 7 (2), the COP is the supreme
body of the UNFCCC, which has authority to review the implementation of the Convention, and
any related legal instrument the COP may adopt. To this end, it shall make the decisions
necessary to promote the effective implementation of the Convention.188 This Article implies that
the COP may adopt legal instruments to facilitate the implementation of the Convention, such as
amendments,189 annexes190 and protocols.191 The Convention also grants supreme status to the
COP to issue authoritative guidance for parties regarding implementation issues, as well as to
facilitate the parties to make decisions on unclear matters in the Convention.192
Yamin and Depledge claim that two elements are significant in considering the legal nature of a
COP decision: the content of decision and the extent of the parties’ acceptance of it.193 This
claim does not focus on the importance of considering the form of an instrument, but it
emphasises the importance of the content of a decision in determining its legal nature. In
addition, the interests of parties can play a significant role in giving effect to the COP decision.
When the content of a decision serves the interests of the parties, the legal character of REDD as
only a COP decision might be less important as the parties embrace the decision anyway.
Such a perspective suggests that the legal nature of COP decisions can differ depending on their
content. The COP 3 decision, for instance, resulted in the adoption of the Kyoto Protocol to the
UNFCCC,194 whose text is in the form of an annex.195 Generally, an annex supplements or
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amends a treaty or an annex to a treaty.196 However, since the annex is in the form of a protocol,
parties are required to give their consent.197 A protocol can fulfil the definition set by the 1969
Vienna Convention on the Law of Treaties to become a treaty,198 but it cannot become a legally
binding instrument until states give their consent.199 In fact, the Kyoto Protocol only raises
commitments on the countries included in Annex I of the Convention200 that have ratified it.
Thus even when the non-Annex I countries consent to the Protocol, no new specific emissions
reduction commitments arise for them. In addition, though the United States is an Annex I
country, it does not have any emission reduction target since it has not ratified the Protocol. The
adoption of Kyoto Protocol in the COP 3 decision suggests that even if the COP decision adopts
the form of a legally binding instrument, its contents determine whether there are new
obligations for the parties to Convention, and their consent determines whether new obligations
(if any) under the Protocol apply to the state parties to the Convention.
Specifically, in respect of the COP 13 decision on REDD, legal character depends not only on
the acceptance of the state parties but also non-state parties. The decision invites parties and
other stakeholders to initiate a range of actions that could address deforestation and forest
degradation in developing countries, including voluntary REDD demonstration projects. 201 As a
result, the legal nature of the COP 13 decision on REDD depends ultimately on acceptance of the
state parties and also the interests, acceptance and influence of other actors interested in and/or
affected by REDD.
Thus, the legal nature of COP decisions can differ from decision to decision. While the decision
on the Kyoto Protocol introduced certain legal commitments that affect the obligations of certain
state parties only, the decision on REDD may also affect non-state parties. In the case of REDD,
the COP 13 decision invited public and private actors to initiate REDD efforts. Thus their
acceptance of the decision will strongly influence the effectiveness of the COP decision on
REDD, as they are the actors that will implement REDD projects.
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C.

The REDD Mechanism

The UNFCCC documents emphasize REDD as involving approaches and activities that aim to
contribute to efforts to reduce emissions from deforestation and forest degradation.202 Yet,
according to Angelsen and Kanounnikoff, although it refers to approaches and activities, REDD
is generally a goal.203 The REDD mechanism is based on the idea that as forest will contribute to
climate change mitigation, the economic value of forest in the developing world needs to be
addressed.204 Thus, REDD is a mechanism that aims to reduce GHG emissions from the forestry
sector in developing countries (the non-Annex I countries).
However, utilising forestry resources in one country for global climate efforts is not easy. State
parties differ in social, political, economic and legal circumstances, which raise challenges in
designing a mechanism that can fit within the variety of conditions faced by the state parties.
Deforestation occurs as a result of many factors and on various scales (national, regional and
local levels).205 Similarly, deforestation involves a variety of actors, namely national
governments, sub-national governments, timber consumers, and logging companies.206 This
reflects the operation of REDD at different levels of governance. 207 Another issue is the
dependence of indigenous people on forest products for their daily needs.208
To achieve its goal, REDD generally offers two mechanisms: market and non-market. However,
during the negotiations some countries advocated for the combination of the two: basket/flexible
mechanisms.
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1.

Market Mechanism

The market-based mechanism aims to use carbon credits, obtained from REDD activities, in the
international carbon market. Money from trading in the international market is used to support
efforts to reduce emissions under the REDD mechanism.209 Developing countries can access the
carbon market when they obtain carbon credits from REDD projects such as forest conservation
or improvement of carbon stocks in existing forests.210 It should be noted that currently credit
obtained from REDD activities can only be traded in the voluntary market, not the market
established under the Kyoto Protocol mechanisms.
Bayon suggests that “carbon market” is the term used for “the buying and selling of emissions
credits that have been either distributed by a regulatory body or generated by GHG emissions
reductions projects, respectively.”211 Generally, two commodities exist in the carbon market:
allowance and offsets. Allowance is based on “the cap and trade mechanism” while offsets
(carbon credit) is based on a “baseline-and-credit system.”212 Carbon trading has involved
multibillion-dollar business, where the European nations generate the trading generally from
offsets in the European Union Emissions Trading Scheme (EU-ETS).213
Carbon trading involves primary and voluntary markets. Scott noted that the primary market is
the place where project developers sell credits to compliance buyers to enable them to meet their
obligations under national laws, and to investors that sell the credits to other parties.214 Although
most carbon trading is conducted in the primary market, a voluntary market exists. The voluntary
market refers to “the voluntary creation of GHG reduction by one party and subsequent sale (or
transfer) of these reductions to another party”.215 Bayon identifies that voluntary markets lack
impartial information and are fragmented, where buyers and sellers negotiate in a transaction
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on case-by-case basis. Transactions do not need certification, verification or registration of
credits from a central body. This makes standards vary.216
Two suggested approaches exist within the market mechanism of REDD: national and subnational approaches. The Annex of Decision 2/CP 13 encourages demonstration activities of
REDD at the national and sub-national levels.217 When a state chooses to implement the national
REDD scheme, it needs to set a national baseline, which is accounted from the historical
emission rate.218 Once the emission rate falls below the baseline, the state will gain the amount of
reduction or Assigned Amount Units (AAUs) which are eligible to enter the emissions trading
scheme.219 Under this approach, only REDD activities undertaken through the national approach
are considered international credits220 which would be offered to Annex I Parties.221
This national approach suggests that the role of the national government is vital in the design and
implementation of the REDD mechanism. However, the role of other actors within a country,
namely the sub-national government, indigenous people, logging companies and farmers, is also
important.222 Practically, the implementation of REDD is undertaken at the sub-national level,
which creates a scale of REDD from the individual up to the national government.223
For the national approach to properly work, vertical coordination between different levels of
government should be adequately provided for. Otherwise, the national government cannot
achieve the aim of REDD, particularly when lower government units issue policies that
contradict national government efforts. Thus, the national approach raises the issue of
coordination between different levels of government.
This possible constraint under the national approach leads to another market approach, the subnational approach. This approach allows individuals, communities, non-governmental
organizations (NGOs), private companies and national/local governments to initiate REDD
activities in certain forest areas.224 These sub-national activities focus on projects. Projects
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function as a baseline, an initial starting point to conduct efforts in reducing emissions.225 Any
emission reduction project that successfully reduces emissions below the baseline will receive a
certificate of emission reduction.226
The sub-national approach does not rigidly limit REDD to initiatives that are arranged by the
national government. Lower government units and private entities, if they have capacity under
domestic law and regulations, can also initiate REDD activities with foreign entities. The subnational approach offers the possibility of reducing potential coordination problems in the
national approach. An investor can directly initiate a REDD initiative with the relevant
government units, without involving extensive bureaucracy. In fact, it was identified that
increasing the role of lower government units in the management of forestry suggested a more
efficient approach than that under a centralised approach.227 Yet, the national government often
politically resists the substantial involvement of lower government units, especially when high
economic benefits are involved.228 Since REDD might produce significant economic benefits,
the potential political resistance from the national government might hinder the sub-national
approach to REDD. Thus, while potential coordination issues can be minimised under the subnational model, political issues can emerge between different levels of government.
The exclusion of REDD credit in the primary carbon market is based on the Kyoto Protocol
CDM rules. The Protocol CDM method only includes afforestation, reforestation and
deforestation activities as a way for the Annex I countries to meet their commitments.229 Thus,
REDD is a separate method as it is not part of the CDM.
Although emission reduction certificates from REDD activities can only involve in voluntary
market, at present they can be sold or transferred to another countries.230 Scott noted that
transactions in voluntary market have increased, following the increase of awareness on climate
change causes. As a result, companies have initiated “green” policies programmes by selling
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carbon offset to their consumers. Some others are involved in voluntary market transaction to
anticipate the mandatory emission reduction program.231

2.

Non-Market Mechanism

The non-market REDD approach emphasises that REDD funding is not derived from carbon
markets.232 The non-market approach is based on a voluntary or compulsory fund provided by
the Annex I countries. This fund is distributed to developing countries as incentives for their
efforts to reduce emissions from deforestation and forest degradation.233
Brazil, one of the supporters of this non-market approach, opposed the view that the REDD
mechanism is used by the Annex I countries to meet their GHG limits and commitments under
the Kyoto Protocol.234 Brazil proposed that the REDD mechanism should focus on policy
approaches that generate incentives for efforts to reduce emission.235 The distribution of financial
incentives to countries should be considered evidence of their ability to reduce emissions from
deforestation in a transparent and credible way.236 In turn, the Annex I countries should provide
financial incentives if they voluntarily engage in REDD projects. These financial incentives
should be new and additional to other emission reduction activities, and not part of their
commitments under the protocol.237
Conversely, Tuvalu proposes the establishment of the Forest Retention Incentive Scheme
(FRIS).238 Such a scheme, which would be established through a decision under the UNFCCC,
would be based on three key components: (1) the Community Forest Retention Trust (CFRT)
Accounts; (2) Forest Retention Certificates; and (3) the International Forest Retention Fund.239
Communities that manage certain forest areas for activities that can reduce emissions from
deforestation would be eligible to request funds by establishing a CFRT account. The source of
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funding can be derived from an international institution, the Overseas Development Assistance
(ODA), corporations, contributions from NGOs, or government contributions (for example, debt
for nature swaps and other similar methods).240 When communities have already established a
CFRT Account, they can apply for a Forest Retention Certificate. Forest Retention Certificates
are calculated based on an estimation of the amount of reduced emissions of a project within a
certain period.241 The International Forest Retention Fund, established under the UNFCCC,
pools funding from the Special Climate Change Fund, voluntary contributions from
governments, international financial institutions, corporate donations, and NGO contributions.
This Fund is used to pay for Forest Retention Certificates.242
In the context of debt for nature swap and reducing the impact of deforestation, the United States
of America has actually cooperated with some developing countries under the scheme of the
Tropical Forest Conservation Act (TFCA).243 The TCFA allows eligible developing countries to
swap their debt with forest conservation projects that include efforts to empower civil society in
the form of small grants for NGOs and local communities.244 The TCFA also provides
opportunities for public and private cooperation in undertaking projects. 245 The projects under
the TCFA can be designed to meet particular regional and local circumstances.246

3.

Nested/Basket Mechanism

A combination of market and non-market mechanisms, with a mixed national and sub-national
approach, has also been proposed. This is known as the basket/nested approach. It should be
clarified that this approach is perceived differently among scholars. Angelsen and others, for
instance, refer to the nested approach as the combination of the two market approaches
conducted at national and sub-national levels.247 Conversely, other commentators refer to the
basket/nested approach as a combination of market and non-market mechanisms.248 For the
purposes of this research, the nested/basket mechanism refers to a combination of market and
non-market mechanisms conducted at the national and sub-national levels. The emphasis is on
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the ability of lower government units or other domestic actors to engage in REDD activities with
foreign entities.
In the basket/nested (national and sub-national) approach, a country can start REDD projects at
any level, national or sub-national. The nested/basket approach offers countries flexibility in
choosing whether they want to start the REDD activities at national or at sub-national levels.249
Therefore, countries will have the possibility of receiving incentives at both levels, depending on
their situation, as different crediting mechanisms can be applied simultaneously. 250 In addition,
this approach can offer flexible options for states in choosing suitable approaches that meet their
national circumstances.251 Countries with a low rate of deforestation should also have access to
REDD funding to protect their carbon stocks.252
When a project is started at the sub-national level, it will be upgraded to the national level when
the country’s capacity and governance have been improved.253 The transition to the national level
can follow after an established period or after an agreed level of REDD projects have been
implemented in one country.254 The flexibility of the basket/nested approach will give countries
the option to choose which mechanism to implement at a certain time.255
However, applying the two mechanisms in one country at the same time is not easy. The
nested/basket approach requires good coordination regarding the procedures for measuring,
reporting and verifying (MRV), because of the accounting and crediting processes that take place
at both levels.256 In every accounting period, a country will calculate the credit issued from all
REDD activities at each level, and this credit, which is the national credit for the country, will be
deducted by the national baseline.257
Nevertheless, the two mechanisms offer flexible methods to gain benefits, as countries can
receive funds from both levels. If the national REDD activities fail to produce carbon credits, the
carbon credits obtained from the sub-national REDD activities will still be eligible to be
validated and verified. This means the sub-national activities would still receive credit.258
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During REDD negotiations within the COP of the Convention, several countries supported this
basket approach. New Zealand, for instance, coined the term “flexible basket” of approaches and
viewed it as a required condition for an effective REDD mechanism, considering the differences
in national circumstances and causes of deforestation.259 A variety of actions can be undertaken
at different levels while still respecting state sovereignty. In this scenario, governments have
flexibility at the local level, while maintaining consistency with national priorities.260 Similarly,
consideration of the differences in national circumstances faced by the parties led Belize, on
behalf of 23 other countries through a collective submission to the SBSTA, to support a “flexible
basket of instrument” for the implementation of a mechanism for reducing emissions from
deforestation.261
The existence of several REDD mechanisms has the potential to engage various actors. These
REDD mechanisms have enabled states (national governments), lower government units and
private entities to engage, within a state and beyond states borders, in efforts to reduce emissions
from the forestry sectors. The possibility to engage other actors, however, may depend on each
country. While REDD as an international mechanisms offers a flexible approach where not only
the national government can initiate REDD activities, some countries may limit this possibility.
To be flexible, therefore, REDD mechanisms must be supported by domestic law and
regulations.

IV. Implications of REDD
The use of REDD as a means to curb emissions from deforestation in developing countries
suggests several implications: economic incentive, the creation of beneficiaries, and negotiation
fora outside the Convention.
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A.

Creating Incentive for Non-Annex I Countries

REDD is an economic trade-off. When REDD projects are implemented in one country,
limitations on the use of forestry areas for other purposes, such as timber harvesting or
agricultural plantation, may exist. As a result, the respective areas are free from other kinds of
exploitation. Yet, these limitations are a trade-off for receiving funding from investors in REDD
projects. Thus, while the REDD mechanism imposes restrictions on economic gains from the use
of forest, it provides potential economic substitutes for a country. As an economic trade-off, it
can thus serve as an incentive for developing nations to undertake climate efforts under the
Convention.
Strictly speaking, this economic trade-off reflects the implementation of the Common but
Differentiated Responsibility (CDR) principle. The CDR principle emphasises the bigger role
for countries included in the Annex I of the Convention in efforts to combat climate change.262
This principle encourages Annex I parties to financially contribute to the costs required for any
measures developing countries undertake.263 When the non-Annex I countries can conserve their
forests by means of projects or policies, they will receive certain compensation from the Annex I
countries. Economic trade-off also suggests that the capacity of forests in developing nations to
absorb carbon has become a tradable commodity. Thus, whether market or non-market
mechanisms are used for a REDD project, a trade-off exists, involving a transaction between the
Annex I and non-Annex I countries.
This economic trade-off can function as an incentive within the Convention for states. By
introducing REDD, the Convention offers benefits for the non-Annex I countries in return for
their efforts in stopping exploitation of their forests. This form of incentive is vital considering
that non-Annex I countries do not have obligations to reduce their emissions under the
Convention and its Kyoto Protocol. Without any such obligations, the motivation to apply the
Convention in their domestic legal systems is low. Financial incentive might therefore drive the
non-Annex I countries to implement domestic measures in applying the Convention.
Yet, while incentives have the potential to drive states to implement domestic measures, as a
result of the COP 13 decision, the non-Annex I countries might calculate the anticipated benefits.
In this sense, the amount of incentive gained from conserving forest will determine whether
exploitation of forest for other activities will continue. For instance, when incentives from
REDD are higher than those from timber exploitation, states are highly likely to implement
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REDD. A contrary situation will emerge when REDD incentives cannot substitute the benefits of
exploiting forest timber. As a result, states’ acceptance of the REDD mechanism depends on
economic calculations. In Indonesia, for instance, the forestry sector has consistently contributed
to the Indonesian economy and is one of its major sources of national revenue. 264 The Ministry
of Forestry reported that Indonesian exports from forest products generated 1,898,959 m3 from
January to September 2009, which was estimated to equate to US$ 934,298,666.265 This shows
that REDD can affect a country economically. Countries that host REDD will potentially lose
economic benefits from forestry sectors. Thus when incentives from REDD aim to conserve
forests, the incentive should provide adequate trade-off for those affected by REDD.
This potential shortfall of incentive might emerge as a vital issue if REDD credits are eligible to
enter the existing carbon market, as REDD has the potential to devalue the price of carbon
credits. A simple economic calculation applies: when carbon credits from REDD activities enter
the existing carbon market, the supply will increase and the price will be lower. One estimation
suggests that this scenario would decrease the carbon price by 40 percent by 2020.266
As a result, the function of REDD as incentive for the Convention might not always work. The
Convention might be in the interests of the non-Annex I countries when incentives from REDD
can still offer benefits for them. Yet when the value of incentives from REDD is too low
compared to benefits from harvesting timber, they may prefer the latter. This is a dilemma
because a contrary situation might arise. The Annex I countries will benefit from REDD when
REDD credit can lower carbon price, and thus enjoy lower costs in meeting their Kyoto
Protocol’s commitments. In order to minimise the potential shortfall of a lower carbon price,
some have proposed a “dual market approach,” separating emerging markets (voluntary markets)
for REDD from other more mature carbon markets.267 Whether this proposal can work properly
to reduce the potential risk of low carbon price remains to be seen. Yet, relying on the voluntary
market may keep demand for emission credits from REDD low because it only depends on
“voluntary” rather than obligatory actions.
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B.

The Creation of Potential REDD Beneficiaries

Incentives created through REDD may lead to the creation of potential economic beneficiaries.
Such beneficiaries may exist in both the Annex I and non-Annex I countries. The former will
benefit from possible lower-price carbon credits if credits from REDD projects enter into the
existing carbon market,268 while the latter will benefit from incentives received through efforts to
conserve forests.269 Yet, it should be stressed that no decision has yet been achieved by the
parties to the Convention to allow for the possibility of REDD credits to become involved in the
existing carbon market. Thus, the existence of beneficiaries in the Annex I countries that are
included in Annex B of the Protocol is still conditional. The theoretical advantages and
disadvantages are explained below.
For the Annex I countries, if REDD credit can enter the carbon market, REDD will create
potential beneficiaries, whether these are states, government units or private entities. The Annex
I countries that have a commitment to reduce their emissions under the Kyoto Protocol can use
REDD as a means to fulfil their commitments when credits from REDD projects enter the
existing carbon market. Thus states can initiate REDD projects in developing countries in order
to obtain credits for fulfilling their Kyoto Protocol commitments.
Credits obtained from projects in the non-Annex I countries will be useful components in the cap
and trade system under the Protocol. REDD can function as a means for domestic entities to
meet their emission limits. This will be the case for some countries that have imposed emission
limits in their jurisdictions under domestic law and regulations. Practically, if the credits
obtained from REDD projects enter the carbon market, the price of the carbon credits will
decline. For the Annex I countries, and entities within them, REDD will supply a more
affordable method for fulfilling emission limits. However, this scenario is still conditional as
REDD credits are not yet eligible to enter carbon markets and the credits can so far be traded
only in the voluntary markets.
Moreover, for the non-Annex I countries, incentives from REDD for the Convention have the
potential, due to the mechanisms offered, to create various domestic beneficiaries. Principally,
those who can conserve forests can receive benefits. Thus, various domestic entities, such as the
national government, lower government units, indigenous people groups, and private entities,
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can become beneficiaries of REDD provided they can initiate efforts to conserve forests. This
scenario suggests that various beneficiaries, direct and indirect, will exist. Their existence is
supported by the market and non-market mechanisms of REDD with the national and subnational approach.
Direct beneficiaries may be widespread in project-based REDD activities. They can directly
receive funding from investors in REDD projects. Non-direct beneficiaries may also exist in the
national-based mechanism. For instance, when the national government concludes agreements
with foreign entities, the benefits from REDD would be shared by different entities within the
country. This can involve coordination between different levels of governments, or cooperation
between public and private entities within the country.
The possible existence of potential beneficiaries in both the Annex I and non-Annex I countries
suggests that REDD can create supporters for the Convention in both groups. Their existence is
vital, considering the character of the Convention as a multilateral agreement without firm
obligations for the state parties. Specifically for the non-Annex I countries, the role of
beneficiaries is significant, as they have no specific target to reduce emissions under the Kyoto
Protocol. The emergence of beneficiaries may push their states to undertake efforts to reduce
emissions. If this is the case, efforts to achieve the goal of the Convention exist and are
supported by various entities, not only the national government. In addition, the REDD
mechanism has the capacity to increase the participation of the non-Annex I countries for global
climate mitigation. This participation challenges objections regarding the lack of participation of
the developing nations in the Kyoto Protocol.270
Furthermore, because of the creation of beneficiaries, proponents and opponents of REDD may
exist at domestic levels, as the use of forestry resources will deal with many stakeholders. There
are, for instance, exporters of timbers, mineral exploitation companies, indigenous people,
tourism industries, wildlife conservations, and researchers, which all can benefit from the use of
forest resources. These stakeholders may have different perspectives on REDD. For instance,
REDD can limit indigenous people’s access to forests while they are still dependent on forest
products for their daily needs.271 At the same time, it can limit the ability of timber companies to
increase production. On the contrary, wildlife conservation projects may benefit from REDD
projects. As a result, such forest-based mechanisms can face pros and cons at the domestic level.

270

271

Catherine Potvin and Andrew Bovarnick, “Reducing Emissions from Deforestation and Forest Degradation in
Developing Countries: Key Actors, Negotiations and Actions” (2008) 3 Carbon and Climate Law Review, 265
at 266.
Schroeder, above n 208 at 319.
57

Thus REDD at international levels may offer an economic trade-off for developing nations but it
can create political factions at domestic levels.

C.

Negotiation outside the Convention: the Network of Various Actors across States

REDD offers the possibility for actors to negotiate on climate efforts outside the Convention.
This possibility can involve public and private entities: the actors of REDD. Through REDD,
the Convention has established forums, whether public or private or a combination between
them, in which various actors engage in REDD activities or projects across states.
The possibility of negotiations outside the Convention is a result of the REDD mechanisms: the
national, sub-national, and basket approaches. In the national (market) approach, the national
government can become involved in negotiations with foreign entities, whether public and
private. Such negotiations, although they may focus on REDD activities, will be significant for
efforts to achieve the aim of the Convention – provided that REDD is a goal. Similarly, in the
sub-national market mechanism, lower government units may negotiate on REDD projects with
foreign public/private entities. Other domestic entities such as companies and indigenous people
groups may also have opportunities to engage in negotiations with foreign entities. These
opportunities are possible as the COP decision on REDD invites public and private actors to
initiate REDD in developing nations.
In practice, state and non-state actors, public and private, have engaged in REDD activities in
many countries. In the context of state initiatives, Australia, for instance, has committed $200
million in funding for REDD projects in order to provide assistance for establishing national
forest carbon stocks, identify sources of forest emissions and develop incentives for forest
conservation and sustainable forest management in developing countries.272 Similarly, Norway
announced during the UNFCCC conference in Bali its commitment to provide $2.7 billion over
five years to limit deforestation in developing countries within 5 years.273
The involvement of non-state parties is also evident. In September 2008, the UN-REDD
programme was launched by a collaboration of the United Nations Development Program
(UNDP), Food and Agriculture Organization (FAO) and United Nations Environment
Programme (UNEP).274 The programme aims to assist developing countries in preparing and
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implementing national REDD+ strategies.275 Thirty five countries in Africa, Latin America and
Asia Pacific cooperate under the UN-REDD programme.276
In the context of Indonesia, a variety of actors, from national to village levels, have become
involved. The national government, for example, has signed a letter of intent with Norway to
reduce deforestation and forest degradation, in which Norway will provide a grant of up to US$1
billion to enable Indonesia to protect its forests.277 In addition, lower government units have also
engaged in REDD. In the context of decentralisation, two provincial governments (Aceh and
Papua) have signed agreements with an Australian-based company, securing rights for the
company to seek carbon credits in return for efforts to minimise deforestation across 50 million
ha of forest land.278 In addition, Lubuk Beringin Village in the Province of Jambi is the first
REDD initiative at the village level, where the village community, supported by an NGO, has
secured a stewardship agreement for the implementation of a REDD project.279
Negotiations outside the Convention are central in order to connect various actors. Corbera and
Schroeder show that “the traditional governance” system that centres on states (national
government) is not adequate to resolve issues involving transnational environmental
challenges.280 The governance system needs to go beyond national boundaries, connecting
traditional and non-traditional actors on international scales.281 Such governance, however, can
be complicated. Corbera and Schroeder suggest that this kind of governance will require an
integrated system of rules (formal and informal), and this rule-making arrangement together with
actors at different levels of governance can direct societies to become involved in the process of
global and local environmental reform.282 Establishing such governance will require
harmonisation at international and domestic levels. This will involve various actors, interests,
bureaucracies, and rules. Thus, the extent of rules integration may become very important for
governance that can cross national borders and involve various actors.
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The connection of various actors exists in REDD. Through the REDD mechanisms, the
Convention can invite and reach various domestic actors in both developed and developing
worlds by using the national and sub-national approaches under the market and non-market
mechanisms, or under a combination of them. The use of national and sub-national approaches
by a country will determine the number of actors that can engage in REDD. Angelsen and others
suggest that the number of actors that can engage in REDD projects in one country depends on
the mechanism used. The national approach will offer the least opportunity for various domestic
groups but it can better align national government strategies. 283 The sub-national approach can
provide more access to domestic groups and increase community participation.284 The
combination of the national and sub-national approach may provide more funds to poor countries
and directly target poor groups within the community.285
However, the capacity of REDD to merely engage and connect actors can raise difficulties.
REDD lacks unified rules. REDD does not have a central institution that verifies, registers,
certifies carbon credits from REDD efforts, which makes standards for REDD credits vary.286
As a result, it is difficult for REDD credit to involve multiple trading, which can engage multiple
sales process, buyers and sellers. While it is easier for a first buyer and seller to agree on a
standard for verification, registration and certification of REDD credits, difficulties can arise in
the next sale process when the next buyer requires a different standard for the REDD credits.
Similarly, if the parties to the Convention and Kyoto Protocol agree to include REDD efforts as
eligible CDM projects, it can be difficult for REDD credits to enter carbon markets if different
standards apply.
These difficulties suggest that while REDD has the capacity to connect various actors in different
levels, the absence of integrated rules that are applicable for them might limit the capacity of
REDD. Therefore, unified rules, especially rules related to verification, registration, certification
are a necessity for REDD. This, in turn, will expand various actors and the legal basis for
REDD. No matter which actors engage, public or private, and whether treaties, administrative
agreements or contracts are used for a REDD initiative, the REDD credits would be widely
acceptable provided the same standards apply.
Nevertheless, the existence of REDD credits that are traded in voluntary markets can show that
various actors can create their own demands and supplies. The exclusion of REDD as eligible
projects under the CDM does not limit the initiative of many actors to create their own methods.
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When credits from REDD activities are not eligible to enter the carbon market, other markets
(voluntary markets) which can facilitate the trading emerge. This shows that actors engaged in
REDD have flexibility.
The Convention needs this flexibility. Ongoing negotiations and debates on multiple issues
between the state parties within the COP have slowed the efforts of state parties to achieve the
goal of the Convention. For instance, though it is recognised as a source of emissions,
deforestation in developing countries was not included as a part of the CDM due to difficulties
encountered by the parties in agreeing on methodological issues, including additionality,
permanence, baseline setting, and leakage.287 In the case of REDD, however, voluntary markets
for REDD have created an alternative for the Convention to undertake climate efforts that can
reduce deforestation in non-Annex I countries even without an amendment of the Kyoto Protocol
or an adoption of a new agreement.
The capacity of REDD to connect various actors suggests global climate efforts under the
Convention have created forums for parties and non-state parties outside the Convention. The
forums have combined the state parties and non-state parties’ roles. REDD functions as a forum
that facilitates various actors to contribute to climate efforts and negotiate based on their
interests.

V.

REDD: Engaging More Actors

A.

REDD: Disaggregating States and Engaging Actors

The implementation mechanisms of REDD suggest that global climate efforts under the
Convention recognise the significant roles of various actors in domestic contexts. The REDD
mechanism employs the disaggregated state approach and tries to offer methods for engaging
various actors. These actors are not limited to states (national governments) only.
The method by which REDD can disaggregate states involves the possibility of initiating REDD
initiatives and projects at either the national or sub-national level, or a combination between
them. Each approach will determine certain entities that are eligible to engage in REDD
initiatives and co-operations. Each approach will also determine the procedure by which REDD
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is to apply in one country, along with the possible benefits and constraints. The three possible
mechanisms distinguish three ways that REDD can connect various actors. Firstly, REDD can
connect public and private entities within Annex I countries or international organisations with
the national governments of developing nations at the national level. Secondly, REDD will
connect various entities within different jurisdictions at the domestic level of a developing
nation. The third is the combination of the previous two mechanisms that will only be applicable
when REDD can work under a flexible approach.
Furthermore, the method to engage more actors is supported by the creation of incentives. REDD
offers mechanisms that can disaggregate states along with the domestic entities within it, and
then offer the various domestic entities incentives. In this case, the role of incentives is still vital.
Yet, incentives, which expectedly induce states to introduce domestic measures to facilitate the
application of an MEA, have tried to reach actors within states. That is, by offering potential
incentives with flexible implementation mechanisms, REDD tries to attract not only states but
also domestic entities within states. The creation of potential domestic beneficiaries of REDD is
evidence of the expected role of incentives. The creation of potential beneficiaries reflects an
effort to attract various domestic actors in climate efforts.
In this sense, the Convention tries to reach various actors but maintains its basic character as an
international law instrument that centres on states. This character is central, because even though
international law has experienced developments, the central role of the state is irreplaceable. The
roles of international organisations and individuals with international natures are not the same as
the role of states. International organisations, while regularly involved at the international level,
do not have territory and must depend on members to support their activities.288 Similarly,
although individuals have rights to bring claims to international bodies, this can only occur in
limited circumstances.289 Thus, although the development of international law involves more
actors, states continually remain the most significant subjects in the international legal system.
States are the only entities that enjoy a “full subject” status in international law.290
The ability of the Convention to maintain its character as a treaty indicates the vital role of
forums outside the Convention. Forums can accommodate the engagement of various actors to
reduce the impact of climate change, which can otherwise be difficult under the state-centric
Convention. Forums provide possibilities to engage more entities in global climate efforts under
288
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international law instruments. The state parties negotiate on REDD at the COP, but then allow
more actors to become engaged at the implementation stage. Therefore the REDD mechanisms
can accommodate for the development of international law by engaging various actors, but they
still treat states as the central actor.
However, domestic law and regulations can become vital constraints for attempts to connect
various actors. The potential existence of various domestic beneficiaries depends on the capacity
of each entity to directly gain benefits from REDD, which will in turn depend on domestic laws
and regulations. In one country, forestry resources might be subject to state control, which might
limit the number of entities that can directly gain benefits from the forestry sector. According to
the United Nations Conference on Trade and Development (UNCTAD), because natural
resources are significant to the economy, they are, in many cases, under the control of a state
entity. Thus, the use of these resources for investment can only be possible through agreements
between an investor and the state entity.291 If this is the case, the possibility of the existence of
direct beneficiaries may be slim. Thus, domestic laws and regulations may be significant factors
in determining the existence of direct and indirect beneficiaries of REDD.
Nevertheless, even when domestic laws and regulations limit the numbers of actors in one
country, the way in which REDD connects public and private actors across states is not affected.
A state might only allow the national government to initiate REDD projects with foreign entities,
yet in cooperating to initiate a project, the national government might have to deal with public or
private entities from other states or with international organisations. As a result, from the public
versus private perspective, the international character of REDD still exists by connecting these
actors beyond state borders.
Furthermore, the possible limitations of the flexible mechanism, resulting from domestic laws
and regulations, may create political tensions in gaining incentives from REDD in some
countries. A country might face tension amongst its domestic constituents in applying the
flexible REDD mechanism. The forest regime in one country might have established the entities
eligible to become involved in the use of forestry resources before REDD was in place. When a
country later limits these entities in becoming direct beneficiaries of REDD, tensions can arise
between the state (national government) and its constituents.
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The tensions between states and actors within states relate to the character of REDD as an
international mechanism of public and international law. In this sense, a state might consider
REDD as the domain of the national government. Yet, since the COP decision on REDD invites
various domestic actors to initiate projects, whether under national or sub-national mechanisms
and via public or private actors, tensions at domestic levels can emerge.
These tensions may vary across countries. Some countries might allow flexibility for REDD
implementation, while some others might limit the direct engagement of various domestic
entities to initiate REDD projects with foreign actors. In Indonesia, various domestic actors
might become beneficiaries because the state (the national government) is no longer the
dominant player in forestry control. One study on forestry policy in Indonesia suggested that the
decentralized state model created new politics that made states and society dependent on each
other.292 When this situation is applied to the REDD mechanism, in the spectrum of the market
and non-market mechanisms (with the possibility of a project being conducted under the national
or sub-national approach), various actors can become the direct and indirect beneficiaries of
REDD funds, depending on their legal right to engage in REDD projects. In the case of Costa
Rica, where the landowners can receive direct benefits for forest protection,293 the possible direct
beneficiaries can include individuals.
However, while such tensions can constrain the implementation of REDD in non-Annex I
countries, they actually indicate that assumptions based on states as unitary actors are not
applicable. The tensions show that while states might have their own interests, various actors
within states may also have their own interests on international decisions that are not in line with
state preferences. As a result, the necessity to employ the disaggregated approach exists, which
does not treat states as unitary actors.

B.

Public and Private Actors in REDD

Development in international law theory has recognised the need to reconsider the roles of both
public and private actors. International law enforcement, which previously was dependent
mainly on states, now includes cooperation between states and non-state actors (such as
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corporations with NGOs).294 This is a result of globalization and the emergence of the market
system. Because of its mechanisms, REDD offers the possibility for private actors to engage
directly with a mechanism agreed under the Convention. For global climate efforts, this is
significant. Public and private actors can work together in climate mitigation.
From the practical perspective, the need to combine the roles of public and private actors exists
because of their complementary functions.295 Shaffer argues that cooperation between public
(government officials) and private actors was vital due to “resource independencies.”296 Public
and private actors need resources, though none of them own such resources completely. This
creates a necessity for public and private actors to cooperate.297 Recognition of their
complementary functions consequently requires identification of the way states and non-state
actors allocate resources. While states allocate resources through government branches and by
creating and enforcing laws and regulations, private actors allocate resources through market
mechanisms.298
In this sense, the market and non-market mechanisms of REDD can support each other. It was
suggested that relying merely on the market mechanism created challenges for REDD. John et al
explains that while the carbon market can provide significant amounts of funding when REDD
credits enter the market, these funds are inadequate to cover all costs, especially costs in relation
to preparing developing countries for participation in the REDD mechanism and costs involved
in developing the capacity for design, implementation and monitoring. 299 It is unlikely that
private actors will support developing nations to develop such capacity to become involved in
REDD. Similarly, depending solely on the non-market mechanism is insufficient. It has also
been suggested that the Official Development Aid (ODA) is highly inadequate. 300 This is one of
the main reasons why REDD efforts have been concerned with finding other methods of
financing, either from voluntary mechanisms or from the carbon market.301
Moreover, the role of private entities in the market system can signify uncertainties in methods
of resource allocation. As Lindblom suggests, the market system was “a system of society wide
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coordination of human activities not by central command but by mutual interactions in the form
of transactions.”302 Thus, although the market system has the capacity to coordinate people’s
behaviour, similar to the function of states,303 it lacks control. The market system relies on
mutual relations between private actors to allocate the products and services they produce.304 As
a result, it presents “a sense of mystery or magic about how it works.”305 It is not easy to
determine how the market allocates resources.
Consequently, the way the market system works creates a different process of resource allocation
compared with the methods used by states. While the methods by which the government
allocates resources provide an element of certainty (that is, by the use of laws and regulations),
the market system relies on people’s interactions in the market mechanism.306 However, relying
on mutual interactions by individuals might not provide a clear method of allocating resources.
Thus, the market system also needs to be controlled in order to provide a greater sense of
certainty. Lindblom suggests that “hidden hand” coordination of the market mechanism,
introduced by Adam Smith one hundred years ago, was no longer useful. The market mechanism
also needs a “visible hand.”307 In this sense, Bufford suggested that in order to function properly,
the market system needs a legal structure.308 Rules of law can support the market economy by
providing legislation (private or public), administrative systems, and judicial systems. 309
Thus, the role of private entities in allocating resources also needs to be controlled. The existence
of rules of law in the market mechanism may complement the function of states in coordinating
and controlling resources. If the market system also employs legal order, both the government
and market controls will provide for predictable allocation of resources.
As a matter of fact, irrespective of the use of the market and non-market approach for the
implementation of REDD, actors involved in REDD will employ legal instruments for their
cooperation with REDD. A state may conclude treaties with other states or with an international
organisation to initiate REDD projects. When a state only engages private entities, rules under
contract law may apply to govern rights and obligations.
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Each legal instrument certainly has its own applicable law. Whether a private entity in one
country can engage in REDD activities with foreign entities depends on the domestic laws and
regulations within in its jurisdiction. In this sense, while international law has offered
possibilities for private actors, domestic law will determine if the offered possibility may be
applicable for a particular state. In addition, the involvement of private entities is subject to
decisions of the COP of the Convention. Thus, the action of private entities in REDD is not
without control. Their actions are subject to international law and domestic law.

C.

Lower Government Units

REDD mechanisms also offer possibilities for lower government units to directly engage in
global climate efforts. Involvement of lower government units at the international level can be
significant, as it can benefit global climate efforts under international law. Blank for instance
suggests that lower government units, such as cities, have been transformed into “independent
semi-private entities”, and are not merely recognised in their traditional sense as state organs
under international law.310 Weiss also observes that more and more provinces and local units of
government are becoming involved in trans-national co-operations to resolve certain issues.311
These co-operations require legal instruments, which cannot equate to treaties, but which could
diminish the division between international law and national law.312 In addition, Morlot and
others suggest that involvement of lower government units could change the state-centric
approach into multi-level governance for climate efforts.313 Therefore, lower government units
can and have engaged in the international legal system.
The approach of REDD in engaging lower government units is central to climate mitigation. One
commentator suggests that lower government units could provide a better understanding of the
political economy existing between various domestic actors.314 Stewart comments that lower
government units and other sub-national actors would play important roles at both global and
domestic levels even after the Parties to the Convention introduce commitments for all states.315
Thus, although global climate efforts centre on international law instruments, initiatives and
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actions taken by lower government units may facilitate global climate efforts, and in turn affect
climate efforts under international law.
Furthermore, the involvement of lower government units seems to be necessary. Actions that
have contributed to GHG emissions are not only under the control of and derive from states at
international levels, but also at local levels.316 In turn, lower government units, which are
affected by climate change, also need to undertake measures to adapt to the situation. 317 In
addition, involvement of local authorities may provide for more valid information and better
understanding of local conditions and needs, because they are closer to the resources and
people.318
Nevertheless, involving lower government authorities can raise challenges. Rose suggests that
local actors could be unfamiliar with climate change problems. They might rarely encounter
issues of global warming, which usually occur on an international scale.319 Morlot and others
also suggest there are difficulties in involving lower government units. These generally relate to
the extent of their authority over resources, and the capacity of personnel in coordinating
national and local authorities and delivering incentives from the international market system to
local actors.320
Particularly in the developing world, involving lower government units can be challenging. By
comparing three Asian countries, China, Vietnam, and Laos, Lin reveals that the involvement of
local government faced difficulties as a result of weak institutional mechanisms and legal
frameworks.321 Among the three countries, only China had clear procedures for involving local
government in climate change programmes.322 For instance, requirements for local governments
exist to enhance their respective capacities to cope with climate change challenges based on the
local conditions.323 This includes their capacity to adopt policies and measures, as well as
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provide for better coordination between local governments, and between local governments and
the national government, in order to harmonize implementation policies and measures.324 Yet,
though these requirements facilitate the involvement of local governments, coordination remains
a significant challenge in China.325
However, such difficulties should not limit their involvement. Lin’s research in the three Asian
countries actually indicates the difficulties of engaging lower government units under the statecentric approach. Specifically, it identifies that the national government faced difficulties in
coordinating lower government units. Thus, in the spectrum of the REDD mechanisms, potential
coordination issues can be reduced by providing for the direct engagement of lower government
units. In addition, greater involvement of lower government units should be encouraged. Lutsey
and Sperling indicate that actions taken by lower government units in engaging in global climate
efforts could form a “template” for national climate efforts.326
The case of the United States reflects the vital role of lower government actions. When the
federal government rejected any commitment under the Kyoto Protocol, more and more
American States and local governments subsequently initiated climate efforts. This resulted in
the emergence of a number of States policies on reducing GHG emissions.327 For instance, the
States of California, Illinois, and Wisconsin have cooperated with the Governors of Aceh and
Papua from Indonesia’s provinces to reduce GHG emissions from the forestry sector.328 In the
wider context, actions of lower government units have increased. A total of 16 states and
provinces in Brazil, Indonesia, Mexico, Nigeria, Peru, and the United States have initiated cooperative efforts for reducing carbon emissions from the forestry sector through the Governors
Climate and Forest Task Forces (GCF).329

VI. Conclusion
Seeing REDD as an international instrument requires a broader perception of the way in which
international law mechanisms operate. Many actors can become involved where REDD projects
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are initiated through cooperation between states, international organizations, companies and the
states’ constituents. REDD should be perceived as a mechanism that can fit within an “emerging
international legal system” consisting of “networks of states, international organizations, nonstate actors and millions of individuals”.330 Through REDD, the Convention has offered a
mechanism to engage more actors in climate change mitigation.
The REDD mechanism provides possibilities for non-traditional actors of international law to
engage in global climate efforts under the Convention. Lower government units and private
actors have opportunities to directly cooperate in the initiation of REDD projects. This
possibility suggests that by using REDD, the Convention accommodates the significant roles of
lower government units and private actors in global climate efforts.
The possible implementation of REDD may generate compliance with the Convention. The goal
of REDD is actually the goal of the Convention. REDD aims to reduce emissions from
developing countries, mainly caused by the high rate of deforestation. Once a REDD project is
implemented, it can limit emissions from the forestry sector. The next chapter will examine
challenges for the implementation of the Convention in the context of Indonesia.
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CHAPTER 3 - CHALLENGES FOR THE CONVENTION IN INDONESIA’S
DECENTRALISATION

I.

Introduction
First, your return to shore was not part of our
negotiations nor our agreement so I must do nothing.
And secondly, you must be a pirate for the pirate's
code to apply and you're not. And thirdly, the code is
more what you'd call “guidelines” than actual rules.
(Captain Barbossa, Pirates of the Caribbean: the
Curse of the Black Pearl).

The words of Barbossa above cynically but accurately describe the position of the Convention in
the context of Indonesia’s decentralisation. Though Indonesia is a party to the Convention, the
MEA cannot automatically bind the lower government units, the provincial and local
governments, as they are not involved in the climate negotiations (although they have the burden
to implement the Convention). The Convention also lacks legitimacy. The process of
transforming the Convention into Indonesia’s legal system has raised legality issues and
consequently it is not clear whether the Convention has properly become a part of Indonesian
law. In addition, Indonesia has no firm legal obligation to reduce Greenhouse gas emissions
(GHG) under the Convention. Without a firm legal obligation, what substantive obligations will
Indonesia perform? These issues have characterised the existence of the Convention in
Indonesia’s decentralisation.
Chapter 2 has illustrated the state-centric character of the Convention. This character emphasises
the vital role of the national government in fulfilling its commitment to the Convention.
However, the state-centric character tends to ignore the critical roles of the lower government
units. This chapter will show how the state-centric character faces domestic challenges in
Indonesia’s decentralised governance.
Indonesia has no clear legal obligation to reduce emissions. The Convention only encourages
state parties to the Convention to introduce implementation measures at domestic levels in order
to achieve the ultimate goal of the Convention: “stabilization of greenhouse gas concentrations in
the atmosphere at a level that would prevent dangerous anthropogenic interference with the

climate system.”1 Similarly, the Kyoto Protocol excludes Indonesia from any legal commitment
to reduce emissions. The Protocol only commits the state parties to the Convention that are
included in Annex B and that have ratified the Kyoto Protocol. Indonesia is not among these
Annex B countries.
Legality issues in Indonesia’s legal system exacerbate the challenges relating to the soft legal
character of the Convention. Indonesia’s method of transformation directly incorporates the text
of an international agreement into the domestic legal system. However, according to Indonesia’s
legal scholars, this method raises legality issues. As a result, the Convention becomes an
ineffective legal instrument within Indonesia’s legal system.
The absence of a strong legal commitment and the existence of legality issues suggest that efforts
to achieve the goal of the Convention depend on political commitments. In democracies, political
commitments are exogenous factors that promote compliance, provided that public pressure
drives governments into compliance.2 Yet, in Indonesia, reliance on political commitments may
be problematic. Despite the unclear status of an MEA in Indonesia’s legal system and the wide
authority of lower government units, Indonesia’s decentralisation results from political pressure
from the regions. These regions demand more political power and a fairer sharing of natural
resources. As a result, political commitments can also be problematic for climate efforts in
Indonesia.
This chapter aims to examine the Convention in Indonesia’s decentralised state model. To this
end, this chapter will provide the background of the implementation problems that the
Convention has been facing in Indonesia. Having the form of an MEA, the Convention centres
on states, represented by the national government. Such a focus raises challenges under
Indonesia’ decentralisation, as lower government units may commit to actions that contribute to
global climate problems. How has decentralisation constrained the national government in
fulfilling its commitment to the Convention? It is argued that a combination of legal and
political constraints arising in decentralised Indonesia has burdened the national government in
performing climate efforts under the Convention.
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The concept of decentralisation has been discussed extensively and this chapter does not aim to
review and examine its concept. Yet, a clarification on the use of the term is important. Devas
perceives that the conventional concept of decentralisation is the intergovernmental or political
transfer of powers and responsibilities to elected local government, which exercises a significant
measure of local autonomy.3 In Europe, Saltman et al suggest that the concept of decentralisation
traditionally refers to the change of responsibility for policy making from more central to more
local within a country.4 Hadiz argues that, in Asia, decentralisation is the process of transferring
political, fiscal and administrative power to sub-national governments.5 For the purpose of this
chapter, decentralisation refers to the transfer of authorities from the national government to the
lower tier of government: the power is not centralised. This allows more public participation in
the regions. The sub-national government may have a directly-elected council, find their own
revenue sources and design their own policies.
After introducing the aim of this chapter in part I, part II will examine the legality of the
Convention in Indonesia’s legal system. Part III will discuss Indonesia’s decentralisation model.
This will provide analysis on the background of decentralisation, the sharing of governmental
authority on the forestry sectors, and the relationship between international agreements and
lower government units. In Part IV, this chapter will show how decentralisation imposes several
burdens to perform international agreement. In Part V, this chapter will specifically analyse the
problems that the convention has faced in Indonesia’s decentralisation model.

II.

The Convention in Indonesia’s Legal System

The Convention, as an MEA, emphasises the vital role of the national government. The national
government represents a nation-state in negotiating an MEA at international level.6 In turn, the
national government must ensure compliance of the MEA, provided that the MEA is applicable
3

4

5

6

Nick Devas, “Indonesia: what do we mean by decentralisation?” (1997) 19 Public Administration and
Development, 2.
Richard B Saltman and Vaida Bankauskaite, “Implementing Decentralisation in European Health Care System:
searching for policy lessons”, (Paper prepared for European Health Policy Group Session at 5 th European
Confrence of Health Economist, London School of Economics 8 – 11 September 2004) 2.
Vedy R. Hadiz, “Decentralisation and Democracy in Indonesia: A Critique of Neo-institutionalist Perspective”
(Working papers series no 47, SEARC, May 2003) 1.
See the definition of an MEA offered by the United Nations Environmental Programme (UNEP) that focuses
on the national government: “any of a number of legally binding international instruments through which
national government commit to achieving specific environmental goals”. UNEP Manual on Compliance with
and Enforcement of Multilateral Environmental Agreements (UNEP, 2006) at 51. In a federation, the national
government is the most significant entity in the negotiations of MEA. See Anthony Aust Modern Treaty Law
and Practice (2nd ed, Cambridge, UK, 2007) at 63-65.
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to all the territories of the state parties.7 To ensure its national application, however, domestic
factors are vital in determining its success. In this case, the implementation of the MEA’s rules
is a vital process, and will depend on each state’s domestic law.8

A.

Review of the Convention in Indonesia’s Legal System

1.

International Agreement in Indonesia’s Law

The legal status of the Convention in Indonesia’s legal system is unclear; as the legitimacy of an
international agreement as a source of Indonesia’s law is problematic. The major problem is
uncertainty regarding the form of approval by Parliament required for the President to conclude
an international agreement. Indonesia’s Constitution grants power to the President to conclude
treaties, with the approval of the national parliament.9 Yet, Indonesia’s constitutional provisions
impliedly define validation/ratification as a form of approval by Parliament necessary for the
President to conclude an international agreement.10 The status of the ratifying laws (acts and
presidential regulations) is subject to questions as to whether those laws have substantive
character or are only procedural, especially when they have no further implementing
regulations.11 As a result, it is not clear whether the ratifying laws are a form of approval or are
legal instruments used to transform international rules into the domestic legal system.
In general practice, an international agreement agreed by the national government is ratified by
an act or a presidential decree (this decree is in the form of a presidential regulation since the
introduction of Act No. 10 2004).12 Article 9 of Act No. 24/2000 concerning on Treaties states
that “Ratification of a treaty as referred to in paragraph (1) shall be conducted by way of a law or
a presidential decree.”13
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Aust, ibid at 200.
Daniel Bodansky The Art and Craft of International Environmental Law (Harvard University Press, Cambridge
(Mass) 2010) at 212.
Constitution (Indonesia), art 11 (1).
Damos Dumoli Agusman, “Status Hukum Perjanjian Internasional Dalam Hukum Nasional Republik
Indonesia: Tinjauan dari Perpsektif Praktek Indonesia” (2008) Paper presented in the Focus Group Discussion
on the Status of Treaty in Indonesian Legal System, organized by Department of Foreign Affair and Padjajaran
University, Bandung November 29th 2008, at 2.
Direktorat Jenderal Hukum dan Perjanjian Internasional, Departemen Luar Negeri Perjanjian Internasional
Dalam Teori dan Praktek di Indonesia: Komplilasi Permasalahan (Indonesian Ministry of Foreign Affairs,
Jakarta, 2008) at 6.
See the Forming of Laws Act 10/2004 (revoked), art 46, 54 and 56.
The English translation of Act 24/2000 on International Agreement <http://www.indonesiaottawa.org/indonesia/law_treaties.php.html> at 18 june 2010. Law in this article refers to an Act
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This article suggests that Indonesia follows a dualist approach, whereby treaties cannot have
effect on national jurisdiction unless they have been specifically transformed into national law
by legislations or any other means of legislative procedures. 14 In order to be enforced by judges
in a domestic court, international law must be made as parts of the national law.15 This approach
is in contrast with a monist approach that perceives that “treaties may, without legislation,
become part of domestic law once they have been concluded in accordance with the constitution
and they have entered into force for the state”.16
Furthermore, an act or a presidential regulation that is enacted following the conclusion of an
international agreement only contains two articles. The first is Indonesia’s recognition of the
relevant international agreement along with its provisions, and the second is recognition that
such an agreement comes into effect in Indonesia’s legal system.17 This practice suggests two
implications. First, a treaty becomes a part of Indonesia’s law after the enactment of a ratifying
act or presidential regulation. An act or a presidential regulation is a recognised source of law in
Indonesia’s legal system.18 The hierarchy of sources of law in Indonesia’s legal system is:19 (1)
Constitution (Undang-Undang Dasar 1945); (2) Decisions of the Peoples’ Representative
Assembly (Ketetapan Majelis Permusyawaratan Rakyat/TAP MPR); (3) Undang-undang
(act/legislation) and Emergency Regulation (Peraturan Pemerintah Pengganti UndangUndang/Perpu); (4) Government Regulation (Peraturan Pemerintah/PP); (5) Presidential
Regulation (Perpres); (6) Provincial Regulation (Peraturan Daerah Provinsi/Perda Provinsi); (7)
Local Government Regulation (Peraturan Daerah Kabupaten/Kota or Perda Kabupaten/Kota).
This law hierarchy determines the strength of each law source against another. After the
enactment of an act or a presidential regulation that ratifies a treaty, such treaty becomes a valid
law source in Indonesia legal system. Second, the text of a treaty will directly become part of
Indonesia’s law once a ratifying law is introduced, and will be applicable according to a
specified date.
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Malcolm N. Shaw International Law (5th Ed, Cambridge University Press, New York, 2003) at 129.
Gillian D. Triggs International Law: Contemporary Principles and Practices (Butterworths Law, London,
2006) at 105
Anthony Aust Handbook of International Law (Cambridge University Press,, New York, 2005) at 80
See for instance, the Validation of Covenant on Economic, Social, and Cultural Rights Act 2005 11
(Indonesia). In the level of a presidential regulation, see for instance, President Regulation 2010 2 (Indonesia)
on the Validation of Association of South East Asian Nation (ASEAN) Trade in Goods Agreement.
Indonesia’s law sources and hierarchies are as follows: (1) Constitution; (2) TAP MPR; (3) Act
(legislation)/Government Regulation as the substitute of an Act in the event of Emergency (PERPU); (4)
Government Regulation; (5) President Regulation; (6) Provincial Regulation; (7) Local Government/City
Regulation. See Forming of Law Act 2011 12 (Indonesia), art 7 (1). Other sources of law can be issued by
government bodies, such as ministries, as long as there is an order from a higher law source or pursuant to their
authorities. See art 8 (2). TAP MPR is a decision of the People Assembly. TAP MPR which were enacted from
1960-2002 and never been revoked are still in force. See the elucidation of art 7 (1) b.
The Forming of Laws Act 12/2011, art 7.
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However, although the transformation process employs a recognised source of law in Indonesia’s
legal system, the ratifying law is still subject to legality issues. It is not yet clear if such practice
actually transforms international rules into Indonesia’s legal system or only recognises that
Indonesia has committed to an international agreement.
In fact, the legal status of the ratifying laws has raised concerns in Indonesia. In academic
circles, two sides to the debates on the status of ratifying law have emerged. The first group
believes that ratification in the form of an act or a Presidential Regulation, has transformed
international norms into national law. The laws therefore have substantive character because they
have normative effect.20 Atsasasmita claims that ratifying laws provide the basis for an
international agreement to become applicable in the domestic jurisdiction although this is
conditional.21 If the object of a treaty has already been regulated within the legal system,
ratification will result in the amendment of the relevant acts, but if the object is new, it will result
in the enactment of a new act.22 The second group perceives that ratification laws are procedural
measures only: these laws are only approval from DPR and thus they have no normative
effects.23 Ariati et all claim that ratification in the form of an act does not automatically
transform an international agreement into part of Indonesian law because ratification only
imposes international obligations for Indonesia as a state.24 For a ratifying act to have domestic
effect, it is necessary to enact further implementing laws.25 This division on the meaning of
ratification can create problems in understanding the legality of ratifying laws.
In between these stances, Manan suggests that if the ratification of a treaty resulted in the form of
an act, this act, as long as no specific provisions stated otherwise, would have the same status as
other acts.26 When the Parliament agrees to accept an international agreement in the form of an
20
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Agusman, above n 10 at 4.
Romli Atmasasmita, “Pengaruh Hukum Internasional Terhadap Proses Legislasi” (Paper presented for
National Legislation Seminar, organized by Legislative Body of DPR, Jakarta, May 21 st 2008)
<http://www.parlement.net> at 8 June 2010.
Ibid.
Agusman, above 20 at 4.
Lita Arijati and others, “Kemungkinan Perjanjian Internasional di-“Judicial Review”-Kan” (2006) 3 (1) Jurnal
Konstitusi, 180, at 186.
Ibid at 186. See also Suparti Hadyono, “Praktek Penerapan Perjanjian Internasional Dalam Putusan Hakim”
(2008) Paper Presented in the Focus Group Discussion on the Status of Treaty in Indonesian Legal System,
organized by the Ministry of Foreign Affairs and Padjajaran University (Bandung November 29 th, 2008) 2.
Hadyono perceived that for a ratification act to have domestic effects, it ‘usually’ still requires the enactment of
a national act. The use of the word ‘usually’ indicates the ambiguous process of transforming international
treaties into the national system.
Bagir Manan, “Akibat Hukum di Dalam Negeri Pengesahan Perjanjian Internasional (Tinjauan Hukum Tata
Negara” Paper presented in the Focus Group Discussion on the Status of Treaty in Indonesian Legal System,
organized by Department of Foreign Affair and Padjajaran University, Bandung November 29 th 2008, at 10.
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act, such act has the same legal status on other acts adopted and debated by the President and the
Parliament. This is in line with the function of Parliament which one of them is to enact acts, or
agree to accept the applicability of a international law in the national jurisdiction. 27 Manan,
however, raises concerns that this perception contains a contradiction when it is perceived from
the legal source and law making concepts. On one hand a treaty contains norms that are debated
in international levels (not in the Parliament), while on the other hand the ratified-treaty take
form as an act, which is a valid legal source, is debated in and agreed by the Parliament.28
Kusumaatmadja has a different perspective. He claims that although the Indonesian Constitution
does not provide an indication if Indonesia follows dualism or monism, Indonesia tends to follow
monism.29 To implement international law in the national legal system, Indonesia tends to accept
and enforce all international obligations automatically after a treaty is ratified, without the need to
enact an implementing legislation.30 In addition, the amendment of a treaty will directly bind
Indonesia.31 Unfortunately, Kusumaatmadja adds, this tendency is not a deliberate procedure
adopted by the parliament and the Indonesian government but rather is a practice that has
developed over time.32
Indonesia’s unclear approach on the implementation of treaties in domestic law provides no
guidance on the status of ratifying laws. The Kusumaatmadja’s approach of observing practice is
one possible way to clarify their status. However, observing practices might also create debates
on the necessity of implementing laws to supplement ratifying laws. The absence of a firm
recognition from the Constitution on the status of ratifying laws can result in confusions in
practice to implement a treaty: whether a ratifying act is enough for a treaty to be implemented or
a ratifying act still needs implementing acts.
This confusion is manifest in practice. The Indonesian Foreign Affairs Ministry has identified
inconsistencies in implementing international agreements. In some cases, even though a treaty
has already been ratified by an act or regulation, it still requires another act or regulation to be
implemented into the national legal system.33
This legality concern, however, seems irrelevant before the courts. According to Hadyono, the
use of international law by courts depends mainly on the status of a treaty under national law,
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Ibid at 8.
Ibid at 9-10.
Muchtar Kusumaatmadja Pengantar Hukum Internasional (vol 1, Ed 9, 1990) at 65-67.
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and specifically whether a treaty has been transformed into Indonesia’s law.34 At the same time,
however, judges are not absolutely bound to consider the legitimacy of the ratifying laws when
they want to apply those laws in a case. Hadyono adds that in exercising their judicial power,
judges also consider the political position of the national government on issues relating to an
international agreement.35 Thus, one could say that a valid legal status is vital for international
laws to apply in Indonesia’s legal system, but at the same time the legality issue is irrelevant, as
the courts will follow the political stance of the national government. Even though a treaty has a
legality issue, if the national government is willing to apply its rules the court will follow.
In a recent case, the Constitutional Court examined Act No. 38/2008 on the Ratification of the
Association of South East Asian Nations (ASEAN) Charter.36 A coalition of NGOs perceives
that the implementation of ASEAN Charter through the Act creates a single ASEAN market,
which may hamper national industry, especially small and medium scale industry. Therefore, the
coalition perceives that the Charter is against the Constitution,37 and urges38 the Court to revoke
article 1 (5)39 that requires Indonesia to implement a single ASEAN market, and article 2 (2)
(n)40 that reduces Indonesia’s economic sovereignty in creating its national economic policies.
After almost 2 years of examination, the Court concluded its decision on February 4th 2013. In
its decision, the Court, by majority, rejects the petition to revoke the articles.41
This case can show how the status of a ratifying act can create a dilemma for Indonesia. On the
one hand, the fact that Act No. 38/2008 is a ratifying act does not make it different from nonratifying acts. Thus, the Constitutional Court has the authority to examine the Act, 42including
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Ratification of Charter of the Association of Southeast Asian Nations, at 94.
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See ASEAN Charter (adopted in Singapore, November 20, 2007, enter into force December 2008), art 1 (5):
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See ASEAN Charter (adopted in Singapore, November 20, 2007, enter into force December 2008), art 2 (2)
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the Charter itself as it is accepted as a part of the Act.43 On the other hand, norms in the Charter
are a result of negotiations between the members of ASEAN in international level. This makes
the norms in the Charter different from norms in non-ratifying acts which are debated by the
executive and the Parliament. As a result, the Constitutional Court faces difficulties in revoking
any articles in the Charter even though they contradict the Indonesia’s Constitution.
In its decision, the Court concludes that the arguments provided by the Coalition of NGOs do not
have a sound legal basis because of the Charter allows members of ASEAN to later decide
whether or not to implement the Charter, which can be done so through necessary measures,
including the enactment of a new act.44 Art 5 (2) states: “member shall take all necessary
measures, including the enactment of appropriate domestic legislation, to effectively implement
the provisions of this Charter and to comply with all obligations of membership.”45 In this case,
the word “shall” indicates that the Charter strongly encourages ASEAN members to introduce
necessary measures for the implementation of the Charter. However, Indonesia has not yet
implemented Article 5 (2) of the ASEAN Charter as there are no domestic measures introduced
yet for the implementation of the Charter. Therefore the Court’s concludes that article 5 (2) is not
effectively in force in Indonesia’s jurisdiction.46 The decision seems to suggest that although
Indonesia has obligations to implement the Charter but since no domestic legislation has been
introduced (except the Ratifying Law of the ASEAN Charter), the Charter is not effective yet in
Indonesian law, and the Court only examines Act No. 38/2008 as an instrument of ratification
but not domestic measures for the implementation of the Charter.
The decision cannot provide a complete clarification on the status of a treaty in Indonesia’s law.
The Court decision only recognises that the legality of Act No. 38/2008 that ratifies the ASEAN
Charter equates with other acts that are debated in and agreed to by the Parliament. This makes it
a subject within the authority of the Constitutional Court. Thus, this case shows that a ratifying
law (in this case Act No. 38/2008) is a valid instrument that makes the ASEAN Charter part of
Indonesia’s law. The recognition of the function of the ratification Act (Act No 38/2008) by the
Court is very vital to clarify the status of ratification laws. The Court’s decision can reduce
uncertainty on the legality of ratification laws in Indonesia but unfortunately the Court decision
leaves a question. If Act No. 38/2008 has transformed the ASEAN Charter into a valid legal
43
44

45

46

See Ratification of the Association of South East Asian Nations (ASEAN) Charter Act 2008 38, art 1.
See the Decision of Constitutional Court No. 33/PUU-IX/2011 on the Examination of Act No. 38/2008 on the
Ratification of Charter of the Association of Southeast Asian Nations, part 4, para 4.3.
See ASEAN Charter (adopted in Singapore, November 20, 2007, enter into force December 2008), art 5 (2):
“member shall take all necessary measures, including the enactment of appropriate domestic legislation, to
effectively implement the provisions of this Charter and to comply with all obligations of membership”.
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source, then can the Court revoke any articles in the text of the Charter? Thus, will the Court
revoke the article 1 (5) and article 2 (2) (n) when they are in contradiction with Indonesia’s
Constitution? This question is particularly important as the Court rejected the application from
the NGOs to revoke the articles because Indonesia has not yet introduced the “necessary
measures” that are required by article 5 (2) of the Charter, not because the articles are in line
with Indonesia’s Constitution. It seems to suggest that when “necessary measures” have been
implemented, they have potential to contradict Indonesia’s Constitution and therefore the articles
can be revoked by the Court. Should this be the Case, Indonesia will ask for a re-negotiation, or
propose a reservation. This makes the future implementation of ASEAN Charter uncertain when
other ASEAN countries face a similar situation.
The existence of the “necessary measures” requirement for the Charter to have domestic
implementation might suggest that Charter itself provides room for Indonesia to use Act 38/2008
as a mean for ratification but not implementation measures. Thus, although the state parties have
ratified the Charter, it still needs implementing measures to have domestic effects. However, it is
important to note that the Charter is a multilateral treaty and functions as legal and institutional
framework for ASEAN.47 As a result, this Charter functions as a guidance of the ASEAN
countries to achieve future consensus. It is this future consensus that might require domestic
implementation measures. Yet, the potential contradictions within the Constitution of each
ASEAN nations still exist, which can harden the future negotiations between the ASEAN nations
on the implementation of the Charter through domestic measures.
Moreover, the Court’s decision implies that the use of an act to ratify a treaty is not a plausible
method. The Court states that the use of an act to ratify a treaty should be re-considered.48 This
suggestion indicates that the Constitutional Court realises that examining a ratifying act, can be
problematic. When the Court revokes an article from a treaty due to contradictions to
Constitution, Indonesia might face consequences from other contracting parties. In international
law, a state is under general obligation to comply with treaty, and in principle will bear
responsibility for breaches, conducted by its judicial, legislative and executive organs.49 The use
of an act to ratify a treaty can drive the Court to examine it, while a revocation can breach
Indonesia’s international commitments. Thus, the Court’s decision implies that Indonesia should
change the method to transform a treaty into national law.

47

48

49

See the preamble of ASEAN Charter (adopted in Singapore, November 20, 2007, enter into force December
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2.

The Convention in Indonesia

The general practice of ratification in Indonesia creates problems for many MEAs. Because
many MEAs only contain general rules,50 even when a ratifying law is accepted as a domestic
implementation measure, MEAs can only become a soft legal instrument in Indonesia. The
Convention is not an exception. Act No 6/1994, the Ratifying Act of the Convention, only
contains two articles: a validation article and an article specifying the date that the Convention
comes into effect in Indonesia’s legal system.51 This suggests that the character of the
Convention as a soft legal instrument is directly transformed into Indonesia’s legal system. The
Convention recognises that “states should enact effective environmental legislation....”52 In
addition, state parties should “protect the climate system for the benefit of present and future
generations of humankind, on the basis of equity and in accordance with their common but
differentiated responsibilities and respective capabilities.”53 The term “should” indicates that the
Convention only encourages its state parties to introduce domestic law as an implementation
measure, which is vital for achievement of the ultimate goal of the Convention.54 Thus, Act.
No. 6/1994 directly inherits the “encouragement” character of the Convention, without any
changes that can improve the character of the Convention in the legal system.
Furthermore, the enactment of Act No. 6/1994 does not guarantee that the Act will become a
binding consideration on the enactment of other acts that are associated with climate change
problems. For instance, prior to decentralisation in 1999, the main environmental protection was
Act No. 23 of 1997 (replaced by Act No. 32/2009) concerning environmental management (the
Environmental Management Act, EMA). The EMA emphasised the need to consider climate
change as an element in environmental management, along with spatial planning, biodiversity

50

51

52

53
54

See Patricia Birnie, Alan Boyle, and Catherine Redgwell International Law and the Environment (Oxford
University Press, New York, 2009) at 13; Jutta Brunnée, “COPing with Consent: Law-Making under
Multilateral Environmental Agreements” (2002) 15 (1) Leiden Journal of International Law (LJIL) 1 at 7;
Alexandre Kiss and Dinah Shelton Guide to International Environmental Law (Martinus Nijhooff Publishers,
the Netherlands, 2007) at 78.
See Validation on the United Nations Framework Convention on Climate Change (UNFCCC) Act 2004 6
(Indonesia).
UNFCCC (opened for signature June 20, 1992, entered into force 21 March 1994) at introduction:
“Recognizing that States should enact effective environmental legislation, that environmental standards,
management objectives and priorities should reflect the environmental and developmental context to which
they apply, and that standards applied by some countries may be inappropriate and of unwarranted economic
and social cost to other countries, in particular developing countries”. Emphasis added.
UNFCCC (opened for signature June 20, 1992, entered into force 21 March 1994) art 3 (1).
UNFCCC (opened for signature June 20, 1992, entered into force 21 March 1994) art 2.
81

protection, and the use of natural resources.55 Yet, the EMA did not provide further measures to
address climate change, and excluded Act. No. 6/1994 as a binding consideration. Similarly, the
Forestry Act No. 41/1999 does not refer to the Ratifying Act of the Convention.
Indonesia’s ratification of the Kyoto Protocol does not improve the character of the Convention
either. Act No. 17/2004 concerning the validation of the Kyoto Protocol, in which the Ratifying
Act of the Convention is one of its binding considerations,56 merely accepts the Protocol’s rules.
The use of the Ratifying Act as a binding consideration cannot change the soft character of the
Convention, as Indonesia has no legal commitment to reduce GHG emissions under the Kyoto
Protocol.
At the lower level of Indonesia’s law sources,57 several regulations utilise the Ratifying Act of
the Convention. For instance, the Government Regulation No. 4/2001 on the Environmental
Control on Forest and Land Fires uses Act No 6/1994 as a binding consideration. 58 In addition,
the Ministry of Forestry (MOF) Regulation No. 14/200459 also corresponds to the Convention.
Yet, this MOF Regulation only addresses the Clean Development Mechanism under the Kyoto
Protocol, without specifically addressing any wider mechanism for the mitigation of climate
change.
Accordingly, climate efforts that centre on the Convention and its Kyoto Protocol have faced
legality issues in Indonesia. Indonesia’s ratification of the Convention and the Protocol, although
it has generated the enactment of acts, leaves legitimacy issues in Indonesia’s legal system. In
addition, the Ratifying Acts of the Convention and the Protocol merely adopt their rules, which
contain no specific obligations for Indonesia to reduce GHG emission. So far, except for these
Ratifying Acts, no other acts specifically address climate change issues. Thus, despite their
legality issues, the Ratifying Acts of the Convention and its Kyoto Protocol are the highest
sources of Indonesian law that relate directly to climate change.
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B.

National Government Policy Initiatives and the Coordination Problem

Facing legality issues and challenges relating to its soft character, political commitments are
central for the Convention. In democracies, political commitments are exogenous factors that
promote compliance.60 To this end, the national government has introduced several policy
initiatives. The Ministry of Environment, for instance, has initiated and introduced the National
Action Plan (NAP) on Climate Change, which guides government organs at national and lower
levels in initiating climate mitigation and adaptation efforts. 61 The NAP emphasises the
importance of addressing climate change by improving coordination between various sectors and
departments.62 In its mitigation plan, the NAP focuses on three sectors: energy, Land Use, Land
Use Change and Forestry (LULUCF); and marine and fisheries.63 Adaptation efforts include
actions to maximise water resources, agriculture, marine and fisheries, infrastructure, public
health, forestry and biodiversity, and research and development.64 The NAP also restates
Indonesia’s commitment to contribute to climate change efforts under the Convention and its
Kyoto Protocol.65
Although the national government has introduced the NAP, coordination among different
government organs can be challenging. One particular reason for this is that the causes of climate
change involve many sectors that are under the authority of different departments. The NAP
identifies two general problems Indonesia faces in relation to climate change issues. The first
relates to the management of natural resources regarding land use, water resources, housing,
LULUCF, and marine resources. The second focuses on energy consumption.66 Each of these
sectors is under the authority of different ministries. However, no ministry is specifically
responsible for coordinating climate change efforts. Although the Ministry of Environment
designed the NAP, the Ministry has no authority over other ministries. In addition, the Ministry
of Environment established the National Commission on Clean Development Mechanism
(CDM).67 Yet, this institution mainly functions as a Designated National Authority (DNA) of the
CDM, which authorises CDM projects in Indonesia.
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The President also established the National Board on Climate Change.68 This Board is expected
to improve coordination of climate change-related efforts domestically and to strengthen
Indonesia’s position in international climate change negotiations.69 This board has wide
authority, from formulating policies, strategies and programs on climate change efforts and
carbon trading, to coordinating, evaluating and implementing climate policies and programs.70
However, this Board faces practical difficulties in coordinating the Ministries because of its
institutional character. According to Asshiddiqie, Indonesia’s constitutional law differentiates
the hierarchy of the state and government organs according to their legal formation. 71 Organs
that are formed based on the Constitution’s order have a higher hierarchy than those formed by
an Act or lower laws.72 As a Presidential Regulation forms the Board, it has a lower status than
the Ministries, which are formed by order of the Constitution.73 As a result, it can be difficult for
the Board to undertake its coordination function in relation to Ministerial policies and
regulations.
Furthermore, the difficulties in coordination persist even though the members of the Board are
the President and the Ministers.74 In the absence of a specific law that addresses climate change,
each department introduces policies that address their respective sectors. A policy introduced by
a department will reflect sectoral policies and regulations, as the Constitution guarantees that
each of the Ministries are responsible for certain areas of governance.75 This situation gives rise
to uncoordinated policies and regulations, which increases the possibility of contradictions
between these policies or regulations.
Accordingly, while these initiatives demonstrate the commitment of the national government to
undertake climate efforts under the Convention, they face other domestic challenges, especially
in relation to coordination between various sectors. These challenges suggest that even if the
Convention faces coordination challenges at the national level, more challenges will emerge
when dealing with lower government units under the context of decentralisation.
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III. The Decentralisation Model and International Agreement
Because of decentralisation, the national government faces difficulties in directing lower
government units to legally and politically observe the Convention rules. This is particularly the
case in regard to the use of Indonesia’s natural resources.

A.

The Background to Indonesia’s Decentralisation

Indonesia’s decentralisation reform has an economic and political background that can constrain
the national government in undertaking climate efforts. For a long time, the national government
applied a centralistic approach to development.76 The national government designed all
development policies that were then implemented by the lower government units.77 This
approach has widely affected the economic sector. Sources of government income were not
distributed properly, neither in social structure nor geographically. These economic factors
generated political pressures regarding the gaining of political power from the national
government. The combination of these economic and political factors helped to initiate
decentralisation reform.
As a matter of fact, decentralisation is not a new phenomenon in Indonesia. Before Soeharto took
power in 1965, several attempts to decentralise governmental power had already taken place.
Hoffman and Kaiser suggest that in the earlier efforts, during Dutch colonialism, Indonesia tried
to strengthen the roles of districts government. This was indicated by the establishment of the
first municipalities in 1905, followed by the first district (gewesten) in 1910, and the first
provinces on Java in the 1920s.78 After Independence, the Indonesian government adopted Law
No. 1 1945 which dealt with regional autonomy. The next effort was the adoption of Law no
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Australia 2008) 146.
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1/1957 which tried to revitalize regional autonomy. However, these attempts were aborted after
the outbreak of regional unrest on Sumatra, Sulawesi and West Java.79
Furthermore, Niessen observes that during the Soeharto New Order regime, the Indonesian
government implemented a policy of decentralisation within the framework of the unitary state.
Act No. 5 1974 on Local Government was the legal basis of this decentralisation model.80
However under the Soeharto regime, the legal system was inefficient, which made
implementation of laws ineffective.81 Even though decentralisation was applied in Indonesia, the
decisions and initiatives of development were still from the national government. Bell, for
instance, described political participation as weak on the basis of Act No. 5 1974 on Local
Government. To elect a governor or a mayor, the local legislature could only endorse candidates.
It was for the national government to decide both who was going to be elected and who among
the candidates was to be inaugurated.82 For this matter, the national government enjoyed
discretionary power to apply its own conditions to justify any of its decisions. This was possible
because governor and regent/mayor were all the representatives of the national government.83
Economically speaking, under the Soeharto regime (1966-1998), the social and economic
structure benefited the national government. Rachbini explains that during the New Order
Regime, only a limited number of businessmen had wide access to bank credits. Others,
especially small and medium sized entrepreneurs, had limited access.84 At the same time, the
distribution of credits was geographically unequal. The distribution of bank credits focused on
Java Island, particularly in the capital Jakarta. During the New Order regime, the Eastern part of
Indonesia received only 5 percent of the total national credits.85
Furthermore, government tax income from all over Indonesia, which was intended to be shared
as part of the development fund for the regions, was also distributed unequally. Mubyarto
suggests that the New Order regime tried to centre development and industrialisation in Java
Island. As a result, the economic gap between Java and other regions was very wide. 86 In 1970,
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Java Island, which was inhabited by 60 per cent of Indonesia’s population, was 30-35 per cent
poorer than other islands. Interestingly, by the beginning of 1990, Java’s economy was
performing 30-35 per cent better than the other Islands.87
This economic gap resulted in social and political problems. People from areas that significantly
contributed to the Indonesian economy, such as Aceh, Papua, Riau, Kalimantan and other areas,
were not satisfied with the national government policies. Natural resources in these areas were
exploited extensively, but the benefits from the resources did not contribute significantly to the
economy in these areas.88
As a matter of fact, dissatisfaction with national government policy has been a sensitive issue in
Indonesia’s political arena. Since Indonesia proclaimed its Independence on August 17th 1945,
several freedom movements have occurred in Indonesia. Generally, the freedom movements
were triggered by dissatisfaction with Jakarta’s policies and economic imbalances. These
movements initially did not aim to challenge Indonesian sovereignty, but they later evolved in to
an “anti Javanese movement” as the economic gap between Java and the other islands widened.89
After the fall of the Soeharto regime, many regions with valuable natural resources demanded a
greater role in managing their local affairs and a greater share in the revenue from their natural
resources.90 The freedom movements that occurred in several parts of Indonesia created new
democratic pressures for the regions to gain governmental power, and the national government
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undertook steps to meet this demand by decentralising governmental power.91 The national
government hoped that the sharing of power would reduce separatist sentiments.92 The social
and political problems caused by the economic disparity were worsened by the economic crisis
in Asia in 1997. Lindsey argues that the failure of the New Order regime to provide transparent
and predictable administration contributed to the catastrophic scale of the economic crisis in
Indonesia. The extraordinary political circumstances following the economic crisis resulted in
the fall of the Soeharto regime in 1998, which helped to establish decentralisation efforts.93
Amidst this social, economical and political background of decentralisation, the dependence of
the Convention on political support raises challenges. The national government cannot simply
guide lower government units to undertake climate efforts. This challenge is apparent in the
context of deforestation.94

B.

Indonesia’s Decentralisation Model: Institutional Arrangement

The institutional set-up and sharing of authority in Indonesia’s decentralised context also creates
challenges for the national government in effectively coordinating lower government units.

1.

Governmental Arrangement

According to the Constitution, Indonesia is a unitary state which has the form of a republic.95
The Republic of Indonesia is divided into provinces, which are in turn divided into regencies and
cities. Each of these provinces, regencies and cities has its own government, regulated by law.96
Figure 197 illustrates this administrative structure under the Constitutional arrangement.
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Figure 1 The administrative arrangement in Indonesia
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In 1999, following the fall of the Soeharto regime, the Indonesian government adopted Act No.
22 on Regional Government, and No. 25 on Fiscal Decentralisation, which both came into effect
in 2001. With the adoption of these laws, local governments became more independent. They
gained the authority to elect their own leaders, develop their own institutions, initiate their own
policies, manage their own financial resources and mobilize community support in their own
communities.98 In 2004, the Indonesian Government replaced Act No. 22/1999 and 25/1999
with Act 32/2004 and 33/2004 on regional government and fiscal sharing, respectively.99
Generally, the decentralised governmental arrangement focuses on local/city governments and
not provincial governments. Governors, elected in each province, have a dual function.100 They
not only act as the heads of their autonomous regions but they also retain a hierarchical
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relationship with the central government.101 In the latter position, they are considered agents of
the national government who coordinate local government policies. This focus was a result of a
fear of national disintegration from separatist and secessionist movements.102 A province, as a
larger administrative unit, might consequently form a larger separatist group. Some claim that by
focusing on local governments, the national government gains benefits, because the national
government bureaucrats have greater influence, compared to the influence of the provincial
governments, over the local governments.103
The United Nations Development Programme (UNDP) suggests that Indonesia’s decentralisation
model, in focusing on the local government, creates a disconnection between the provincial
government and local/city governments.104 The administrative hierarchical relation between the
national government and lower government units (see Figure 1) differs from the functional
hierarchy shown in Figure 2.105
Figure 2 Functional Hierarchy
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Figure 2 shows that the position of the province and regencies/cities is similar, in that they all
receive power directly from the national government. In this sense, provincial and regency/city
governments all act as autonomous units. As a consequence, the provinces have no links with the
regency and city governments. This structure occurs because decentralisation focuses on
regencies and cities, not provinces.
Moreover, in five provinces, Aceh, Special Capital Region of Jakarta, Special Region of
Yogyakarta, Papua, and West Papua, a different model of decentralisation, “special autonomy”,
is applied. This special autonomy status is possible because the Constitution recognizes the
uniqueness and diversity of these regions.106 Bertrand argues that Indonesia’s regional autonomy
is related to ethnic groupings even though there is no formal recognition of the ethnic character
of regional governments.107 In addition, the administrative and fiscal models under the
decentralisation scheme do not intentionally reflect a federalization but, to some extent, regional
autonomy has introduced elements of a “quasi-federal system”.108

2.

The Sharing of Authority between Different Levels of Governments

The decentralisation reform requires the sharing of power between different levels of
government. The initial Decentralisation Act after the fall of the Soeharto regime (Act No.
22/1999) shared governmental authority simply based on administrative borders. After the
revocation of this Act, different levels of government now share their authority based on legal
provisions, although several sectoral laws still apply the administrative border scheme in
determining the share of authority. This makes the sharing of governmental power complicated.
The decentralisation regime is not the only legal source that determines the authority of different
levels of government. Sectoral laws and regulations also determine the share of the governmental
authority.
Act No. 22/1999 granted significant power to provincial and local/city governments, based on
the administrative border scheme. Except for authority over international politics, defence, the
judiciary, fiscal and monetary affairs, and religious affairs, the provincial and local governments
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could implement their authority over other governmental sectors.109 Administrative borders
determined the sharing of power of different levels of government. A provincial government had
authority over affairs involving two or more local governments,110 with an administrative border
of up to 12 nautical miles.111 A local government had power to manage natural resources in their
area, up to 4 nautical miles.112
This governmental sharing model affected the sharing of authority under sectoral laws. In the
forestry sector, the Regent, the Governor and the Minister of Forestry could issue a license based
on the administrative border scheme.113 In the mining sector, the same administrative border
scheme was applicable. Shortly after the implementation of decentralisation policy, authority
over the mining sector changed.114 Local governments can now issue mining concessions within
their administrative areas (up to 4 nautical miles) and provincial governments can issue
concessions when the proposed areas involve two or more areas of local governments, or within
4 to 12 nautical miles. Further, the Ministry of Energy and Mineral Resources could issue mining
concessions when the area involves two or more provincial areas or outside the 12 nautical miles
territory.115
In 2004, Indonesia’s Decentralisation Act, Act. No 32/2004 revoked Act No. 22/1999 and
remains in force. This new Act provides a more complicated governmental sharing regime. It
grants rights to the provincial and local/city governments to implement their autonomy. Except

for the six excluded authorities,116 other authorities are under the autonomy of the lower
government organs. However, the Act also states that besides these six authorities, the national
government can implement the other authorities itself, transfer authority to the Governors, or
order the provincial, local/city, and village governments to run its authority. 117 The term “other
authorities” is considered as concurrent authorities, which are shared by all levels of
governments118 and governed by the Government Regulation No. 38.2007 on the Sharing of
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Authority between the National, Provincial and Local/City Governments.119 As a result, the
national government actually retains all government authorities, and the transfer of authority to
lower government units is subject to the discretion of the national government.120 The President
enacts a government regulation to implement an Act121 or a decision of the Supreme Court,122
based on a draft proposed by the relevant ministries.123
Generally, Government Regulation No. 38/2007 provides power to the national government to
set up norms and policies in the forestry sector. The provincial government is given the role of
supervising national forestry policies of provincial scale. The local/city governments have most
of the policy implementing power, such as dealing with the control of mining operations and
environmental assessments.124 In essence, the introduction of the new decentralisation laws has
tried to reduce the role of the administrative border scheme in determining the sharing of
governmental authority between different levels of government. This regulation not only
employs the administrative border scheme to share governmental authority but also uses other
schemes. For instance, national government shares the authority to issue forestry licenses with
provincial and local governments, based on legal provisions related to decentralisation laws.
Those who want to use forest timber must obtain a license from the Minister of Forestry, while
others who want to pick timber products in forests can obtain a license from the Governor or
Regent/Mayor.125 Government Regulation No. 38/2007 distinguishes the meaning of use which
implies extraction, and pick which means collection, in determining the kind of license issued.
The difference between the two terms refers to the scale of timber log harvesting.
In sectoral laws and regulations, legal provisions and administrative borders are both used to
determine the sharing of authority. The Forestry Regulation, for instance, shares the authority to
issue a license based on the type of license126 and the administrative border.127 By comparison,
in the mining sector, the administrative border still functions as the basis for sharing authority.
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The Mineral Act provides significant authority for the provincial and local governments over the
issuance of mining licenses based on the administrative border scheme. 128
A comparison of the forestry and mining regimes suggests that the legal provisions and
administrative border scheme are both applicable bases for the sharing of authority. As a result,
the particular authority of different levels of government over a variety of sectors will depend on
the sectoral laws and regulations, not merely the decentralisation regime. This can increase the
possibility of contradictory policies and interpretations regarding the authority of different levels
of governments.

C.

The Effects of Decentralisation on the Forestry Sector

Indonesia’s decentralisation may have reduced tensions arising in the regions. By the sharing of
power, the extent of separatist sentiments which prevailed in many provinces was reduced.129
However, decentralisation has generated environmental degradation, which in turn can result in
an increased rate of GHG emissions. This can be a result of the existence of “optional
authorities” that are shared by different levels of governments.
Many have identified the effects of decentralisation on the forestry sector. The underlying causes
of deforestation are varied. From an economic perspective, Barr et al suggest that the euphoria of
decentralisation caused district officials to issue large numbers of “small-scale timber extraction”
and forest conversion permits that aim to impose new types of fees and royalties on “log
harvesting” as a means to generate “regionally-generated revenues.”130 At the same time, social
and political causes of deforestation have also emerged. Bertrand suggests that under Soeharto’s
New Order Regime, substantial deforestation (both legal and illegal) took place with the blessing
of the state, but following the fall of the regime, massive deforestation has taken place under the
decentralisation scheme.131 Local communities have tried to transform the centralistic forest
management under the New Order Regime into a greater freedom to reclaim the forest areas on
which they relied on for daily living.132 Under this situation, the national government may have
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lost its dominant control over natural resources.133 Decentralisation has created legitimate and
illegitimate procedures for gaining benefits from natural resources because of the involvement of
various actors.134
The underlying cause of the effects of decentralisation on the forestry sector is the failure to
determine the exact nature of authority. Indonesia’s decentralisation recognises the obligatory
and optional authorities of the provincial and local/city governments.135 The Decentralisation Act
lists the obligatory authorities, which includes environmental control. Optional authorities also
grant rights for the regions to determine whether they will maximise the local potential to
improve the people’s welfare according to the characteristics of each region.136 The existence of
the optional authorities is crucial for the decentralisation scheme as it provides a flexible term
that result in a wide interpretation of authority.
In the management of natural resources, these optional authorities are critical as the national,
provincial and local governments share their authorities.137 Although the Decentralisation Act
tries to limit the flexibility of the optional authorities by introducing a requirement to refer to
laws and regulations, different interpretations on optional authority may still emerge. For
example, a Regent (the head of a Kabupaten or regency), may see the potential of a natural
resource in a region, and decide to invest in it. Natural resource exploitation may then take place.
Such a decision can contradict with national government policy. Rusli and Duek suggest that
decentralisation meets the demands of the provincial and local governments to gain revenue from
natural resources. Indonesia’s decentralisation facilitates their desires to implement their
decentralised authority.138 McCarthy advises that local governments adopt a regulatory system
which “creatively” uses the national legal system for local benefits.139
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D.

Treaty and Lower Government Units

Under international law, once a state concludes an international agreement, “a treaty is binding
upon each party in respect of its entire territory.”140 Yet, the Vienna Convention on the Law of
Treaties does not specify how a state implements an international agreement in its domestic
jurisdiction.141 Thus, the state parties should ensure that obligations arising from an international
agreement have domestic effect, where all state organs must comply with the national law in
order to facilitate the fulfilment of the obligations raised by the international agreement. 142 In
fact, Indonesia requires lower government units to perform rules of international agreements.
However, this requirement is not firm.
The Decentralisation Act (32/2004) does not specifically refer to any obligation for lower
government units to comply with international agreements in any of its rules. This can only be
found in the elucidation provision of the Act, which classifies the fulfilment of the national
commitment to international agreements as obligatory tasks of the lower government units.143 As
a result, the requirement to perform an international agreement exists, not as a legal rule but as
an explanation of a term in the elucidation of the Act.
Furthermore, in several provinces where special autonomy applies, such as Aceh, Papua and
West Papua, different arrangements exist. In Aceh, although the national government retains
control over international politics, the Government of Aceh has considerable power. The Aceh
government Act states that where the national government considers a plan to conclude an
international agreement that relates only to Aceh, the Aceh Provincial Legislative Council
(Dewan Perwakilan Rakyat Aceh/DPRA) must be consulted.144
This consultation requirement, however, has a political character rather than a legal one. When
the DPRA fails to consider the relevant plan within 45 days, the national government can
proceed regardless.145 The absence of consideration might suggest that the DPRA agrees with the
proposed plan. Yet, political tension arises when the DPRA proposes a modification to the plan
but the national government cannot accommodate the modification. In this sense, musyawarah
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(consultation) is the only solution.146 However, no time limit is set for the consultation process
and no alternative solution is provided if both sides fail to agree. As a result, an impasse may
emerge: the national government cannot proceed with the proposed plan, but the DPRA cannot
reject the plan either until both sides achieve a consensus. This scenario also applies to
administrative arrangements. When the national government is considering a national
administrative policy that directly relates to the Aceh Government, the Governor of Aceh needs
to be consulted.147 In the event the national government cannot accommodate the Governor’s
view, consultation is the only solution.148
Moreover, the provinces of Papua and West Papua also have special autonomy. Initially it was
only the province of Papua that had special autonomy status. 149 In 2008, Papua Province was
divided into two provinces: Papua and West Papua Provinces. Both have special autonomy.150
The special autonomy in these two provinces has granted authority over all affairs to the
provincial government, except authority over foreign politics, national defence and security,
national fiscal and monetary affairs, religious affairs, and the court, along with “other affairs”
that are specifically regulated by other Indonesia’s laws.151 When the national government
intends to conclude an international agreement that only relates to the interests of the Papua and
West Papua provinces, the Governors’ consideration is required.152 Unlike the procedure for
Aceh’s special autonomy scheme, which is governed by a Presidential Regulation, the procedure
for the Governors of Papua and West Papua to consider proposed international agreement
initiated by the national government is governed by a Special Provincial Regulation (Peraturan
Daerah Khusus/Perdasus) enacted by each of these provinces.153 However after close
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examination, as at February 2012, no Perdasus has been enacted in the both provinces that
specifically addresses the terms and conditions for the Governors to provide consideration on the
proposed international agreement. As a result, the requirement for consideration is still subject
to multiple interpretations.

IV. The Burdens of Decentralisation
Decentralisation creates burdens for the national government in initiating climate efforts under
the Convention. These burdens are associated with coordination problems, legality issues and
challenges relating to Indonesia’s social and political background.

A.

International Political Arrangement Generates Burdens

Indonesia’s decentralisation laws suggest that international politics is the exclusive domain of the
national government. This exclusivity isolates lower government units from international
politics. Regions will follow what the national government has committed to at the international
level. As a result, a centralist approach exists. In the context of decentralisation, this approach is
problematic as it generates several constraints for the relationship between national government
and lower government units.
First, the isolation of lower government units from international politics suggests a centralist
approach that reduces the participation of lower government units. Fundamentally,
decentralisation requires the inter-governmental or political transfer of powers and
responsibilities to an elected local government, which exercises a significant measure of local
autonomy.154 Such a transfer will bring governments closer to the consumers of public services,
and any governmental policy will become closely controlled by the citizens.155 Under the
centralist approach, however, public participation will be low. The centralist approach creates a
disconnection between international and domestic politics. Local government, which is closer to
people, has no influence in any international negotiations. This can become a burden when the
national government negotiates a treaty that can affect the authority of lower government units.
Certain international agreements can still work despite this disconnection, especially those that
do not directly relate to the concurrent authorities that are shared by different levels of
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government. For instance, Indonesia’s ratification of the 1963 Vienna Convention on Consular
Relations156 does not directly relate to the authority of lower government units. Rather, the
Vienna Convention157 emphasises privileges and immunities for diplomats, which facilitates the
performance of functions by the consular posts on behalf of their respective states. 158 This
emphasis suggests that it is the national government of each state that plays a significant role in
the implementation of the Vienna Convention at the domestic level. As a result, the role of the
lower government units is not significant.
By contrast, when an international agreement involves the sharing of authority between different
levels of government, as is the case for the Convention on climate change, problems can emerge.
While Indonesia has become a party to the Convention, the lower government units have
committed to actions that contribute to Indonesia’s high rate of GHG emissions from
deforestation. Contradiction between international politics and domestic politics exists.
This contradiction is not merely political but also legal. For instance, Indonesia’s commitment
to the UNFCCC may require the national government to alter the authority of the provinces and
local government. Yet, the exploitation of forests based on the granting of timber concessions
by local government has alarmingly increased deforestation. At this point, the action of local
government contradicts with the national government’s commitment under the UNFCCC.
Therefore, the arrangement of international politics under Indonesia’s decentralisation can
become a burden for the implementation of the UNFCCC. When fulfilment of an international
commitment does not require the engagement of lower government units, domestic politics are
not significant. In the context of the UNFCCC in Indonesia, however, dealing with domestic
politics is crucial. Authority in the forestry sector is shared by different levels of government.
As a result, though international politics is the exclusive domain of the national government, the
national government depends on lower government units to fulfil international commitments,
especially those international commitments that specifically require the engagement of lower
government units.
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B.

Coordination Problems

Because decentralisation focuses on local/city governments, coordination between different
levels of government can be a huge challenge. This challenge is due to the national government’s
capacity to control local government action and the wide authority of local governments to
introduce local policies.
The capacity to control local government action can raise coordination problems. Focusing
decentralisation on local/city governments requires the national government to coordinate its
policies. The role of provincial governments is limited as the local/city governments receive
authority directly from the national government. This condition is problematic because Indonesia
consists of more than 300 local/city governments.
Coordination between the different levels of government emphasises the vital role of the
provincial governments. Governors not only act as the heads of their autonomous regions but
they also retain a hierarchical relationship with the central government.159 In the latter position,
they are seen as the agents of national government, who coordinate local government policies.
This dual function of Governors can facilitate the national government in reaching local
government level.
However, this dual function creates a dilemma. As the head of autonomous regions, Governors
need to consider the political dynamics within their provinces, as they are directly elected in a
general election.160 As a result, potential conflicts of interest may emerge, because Governors
will need to choose who they are answerable to: the national government or their constituents.
When a Governor is from the same political party as the ruling party at the national level, the
situation may not be very complicated. The Governor will most likely follow national
government policy. However, when the Governor is from the opposition party at the national
level, the potential of disobedience is high. The situation is even more complicated when a
Regent is also from a political party which differs from the ruling parties at both the national and
provincial levels.
Moreover, the sharing of governmental power according to the various governmental
regulations, and based on a combination of the administrative border scheme and legal
provisions, can worsen policy coordination problems. Decentralisation allows the provincial and
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local/city governments to introduce Local Government Regulations (Peraturan Daerah/Perda).161
Perda are enacted to implement higher laws and regulations, with consideration given to the
specific characteristics of each region.162 Perda provide opportunities for provincial and
local/city governments to introduce local policies, so long as a Perda does not contradict higher
laws and regulations.163 Given the variety of standards and legal provisions used by higher laws
and regulations to determine the sharing of governmental authority, the risk of contradiction
between policies can be high. During the process of enacting Perda, which must consider the
various standards and legal provisions set by higher laws and regulations, different
interpretations can emerge relating to the authority of the provincial and local/city government.
Contradiction with higher laws and regulations is thus highly likely. In addition, the opportunity
for Perda to reflect the special characteristics of each region suggests it is likely that local
policies will contradict with national policies. The extent of the possibilities for contradiction
correlates with the high number of Perda that are under the review of the national government.
According to the Minister of Internal Affairs, the Ministry finished evaluating 4500 Perda in July
2011, where 175 were annulled and the rest were recommended for amendment. As at October
2011, 9000 problematic Perda remained to be evaluated by the Ministry.164
The potential contradiction of Perda with higher law and regulation is worsened by the
problematic mechanism and practice used to evaluate Perda, especially some Perda. Basically,
the ability for lower government units (provinces and local/city governments) to adopt Perda is
equipped with a review mechanism that employs bureaucratic and judicial processes. In
bureaucratic process the position of the national government is central. 7 days after the
enactment, a Perda should be received by the national government 165 for a review. When the
national government perceives that the Perda is against public interests or/and contradicts higher
laws and regulations,166 it can cancel the Perda through a Presidential Regulation.167 This review
process takes approximately 60 days.168 The relevant local government or provincial government
has only seven days to revoke the Perda,169 or it can challenge the Presidential Regulation in the
Supreme Court.170
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For some Perda, a pre-enactment-approval requirement applies and the process follows
governmental hierarchy. At the provincial level, a draft Perda that sets an annual budget requires
a pre-approval from the the Ministry of Home Affairs.171 A draft Perda that aims to impose local
tax and charges, requires coordination with the Ministry of Finance, while a draft Perda that
arranges local spatial planning requires coordination with the relevant Ministries.172 For the local
government level, the similar scenario applies, though the role of the relevant ministries is
replaced by governors.173
An annual budget Perda is reviewed within 15 days by higher level of governments. 174 When the
Perda (provincial level) is considered by the national government through the Ministry of Home
Affairs (in coordination with relevant ministries) as not against public interests and higher laws,
it will get an approval and can be enacted by Governor.175 On the Contrary, when a provincial
Perda is considered as against the interests of public and higher laws and regulations, the
Governor and Provincial Council have seven days to make amendments.176 Failure to do so will
give the authority for the Ministry of Home Affairs to cancel the plan to enact the Perda, which
directly applies the previous year budget.177 The similar arrangement applies to local/city
governments Perda: the Governor has the right to review, approve or disapprove Perda in the
local/city governments’ level.178
This bureaucratic review process is problematic. Butt,179 for instance, identifies that the national
government through the Ministry of Home Affairs has limited capacity to evaluate Perda because
the number of problematic Perda was very high while the Ministry has limited personnel. As a
result, many Perda that were annulled cannot fulfil the 15 days time limit. Many were annulled
after two years of under review.180 In addition, the absence of sanctions for local governments
that refuse to submit their new Perda for evaluation provides them a wide possibility to bypass
the bureaucratic review mechanism.181
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Furthermore, the mechanism to review of Perda also has judicial channel. When the National
Government through a Presidential regulation decides to revoke a Perda,182 the relevant Province
or local/city government can challenge the decision in the Supreme Court.183 This can result in
the revocation of the Presidential Regulation.184 Citizens can also challenge Perda in the
Supreme Court. In Indonesia’s legal system, judicial review can take place in the Constitutional
Court when it involves an act, while lower sources of laws such as Government Regulation,
Presidential Regulation, Perda (Province and local/city governments) can only involve in a
judicial review in the Supreme Court185 thorough lower courts.186
The existence of this judicial process mechanism may provide opportunities for lower
government units to challenge decisions of the National Government that revoke a Perda. At the
same time, citizens can directly challenge Perda that burden them. However, while this process is
very critical on disputes over Perda, the process in the Supreme Court might be flawed. The
Supreme Court has not as yet effectively performed its Perda review function due to the time
limit that apply to the review of Perda (180 day after enactment) and the court’s limited capacity
to consider the substance of Perda.187 In addition, the two review mechanisms have only focused
on the review of Perda that aim to impose local tax and levies, but not for Perda that related to,
for instance, a violation of human rights.188

C.

Vague Obligations to Fulfil International Commitments

Indonesia’s legal system does not firmly establish a link between the Convention and lower
government units. Any obligations on lower government units to fulfil commitments under
international agreements is vague.
The fulfilment of international commitments is not a legal obligation but only a formal
interpretation of the term “obligatory authority” in the Decentralisation Act. The Decentralisation
Act does not define the term “obligatory authority.” Yet the Act lists obligatory authorities for
the Provincial and Local/City governments. These authorities generally include development
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planning and control, environmental control, and providing basic services and infrastructure to
the community.189 This Act does not mention anything about international commitments.
However, in its elucidation, the fulfilment of international commitment is included. The
elucidation provision of Art 11(3) explains the term “obligatory authority” as comprising
fundamental tasks that relate to the fulfilment of rights and basic services for the citizen. This
includes the protection of constitutional rights, the protection of national interests, the welfare of
the people, public safety and the unity of the state, and the fulfilment of national commitments to
international agreements.190
This suggests that provincial and local governments should also observe international rules that
the national government has committed to. This elucidation provision requires provincial and
local government not to adopt policies that can contradict with international commitments agreed
to by the national government. In this scenario, government units from the national level down
to the local government levels are responsible for the fulfilment of the goal of the UNFCCC. As
a result, although the provincial and local government can issue licenses for timber extraction,
this authority is not without limitation. The issuance of timber extraction licenses can reduce
forest cover, which can lead to an increase of emissions from deforestation, and therefore
contradict with the goal of the Convention. The issuance of timber licenses should take into
account Indonesia’s commitment to the Convention.
However, this obligatory authority to fulfil international commitments is vague for the following
reasons. First, this authority has a weak character. While the character is said to be obligatory, no
sanction is applicable when a lower government unit introduces a policy that contradicts with the
goal of the Convention. Fulfilment of the national commitment to the Convention may depend
on lower government units, yet no legal obligation exists in the event of violation. The
Decentralisation Act suggests that the fulfilment of an international commitment is the obligation
of the lower government units but it creates no sanctions for non-compliance.
Second, the requirement for provincial and local governments to fulfil the national commitment
to an international agreement as part of their obligatory authority is ambiguous. In Indonesia’s
legal system, the elucidation provisions of Acts only contain explanations of rules,191 which aim
to provide a formal interpretation of the text of the rules.192 Regarding the term “obligatory
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authority,” the elucidation of the Decentralisation Act explains that this term relates to the
fulfilment of rights and basic services for citizens.193 However, when the elucidation elaborates
on the kinds of obligatory authority, which includes the fulfilment of national commitments to
international agreements,194 it introduces a norm. As a result, the elucidation exceeds its
explanatory function, and the inclusion of the requirement for the lower government units raises
a legitimacy problem.
The obligation of provincial and local governments to fulfil international commitments of the
national government is not strong and can easily raise tensions among different levels of
governments.

V.

The Convention in Indonesia’s Decentralisation

Having only a soft legal obligation and facing legality issues in Indonesia’s context, political
commitments are central to the effective implementation of the Convention. Keohane and
Raustiala advises that any international agreement on climate change requires political
commitment. In democracies, political commitments that require public support are “exogenous”
factors that determine the effectiveness of an international agreement at the domestic level. 195
However, while political commitments are central, the national government faces difficulties in
exerting such commitments for climate efforts due to domestic factors associated with the legal
and political issues.
Indonesia’s ratification procedure leaves open legality issues relating to the ratifying laws. The
Ratifying Acts of the Convention and the Kyoto Protocol are not clear sources of law. Although
taking the form of an Act, which is a valid legal source, these Ratifying Acts remain ambiguous.
It is not clear whether they are an instrument of ratification or transformation. Both can be
applicable but with different consequences. If these Ratifying Acts are considered as a form of
approval by Parliament for the President’s conclusion of the Convention, they become invalid.
The approval of Parliament is necessary before, not after the President concludes an international
agreement. In contrast, if the Ratifying Acts function as an instrument that transforms the rules
of the Convention into Indonesia’s legal system, no approval of Parliament was given before the
President submitted Indonesia’s consent to the Convention. As a result, two possibilities exist,
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which renders uncertain the character of the Ratifying Acts of the Convention and the Kyoto
Protocol as binding legal sources.
These legality issues have merely added to the problems of initiating climate efforts under the
Convention and its Kyoto Protocol. The Convention only contains general principles and its
Kyoto Protocol excludes Indonesia from any commitment to reduce GHG emissions. Such a
situation suggests that the Convention and its Kyoto Protocol are ineffective legal instruments in
Indonesia’s legal system.
As the Ratifying Acts have faced legality issues, Indonesia’s decentralised context exacerbates
problems concerning the fulfilment of Indonesia’s commitment to climate efforts. The national
government does not have a valid legal provision which functions as the legal basis to direct
lower government units to observe the Convention. The obligation for lower government units to
fulfil the national commitment on the Convention and its Kyoto Protocol is vague. Neither valid
rules exist nor can any sanction be imposed for lower government units that are non-compliant.
In this situation, political commitments become important. Support from lower government units
and local actors can facilitate the fulfilment of national commitment to the Convention.
However, gaining political support from local levels can be difficult. The background to the
decentralisation reform indicates there is local government demand for the fair sharing of the
benefits from natural resources. In the forestry sector, if fulfilling national commitments under
the Convention limits the regions in gaining benefits from forest resources, political support will
be reduced. Forests play a central social role for a significant number of Indonesian livelihoods.
The 2003 population census indicated that around 48.8 million people live around forests, and
roughly 6 million of them directly depend on forest services. 196 In addition, after the fall of the
Soeharto regime, local actors perceived it as the time for them to obtain their share of the
benefits associated with forestry resources.197
The potential lack of political support for climate change mitigation efforts in the
decentralisation context results from two logical consequences of Indonesia’s decentralisation
model. They are the arrangement of international politics under decentralisation and a necessity
for the lower government units to increase development budgets.
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Authority over international politics under decentralisation, which is exclusively the domain of
the national government, denies the significance of local politics in the implementation of the
Convention. The Constitution guarantees rights for the provinces, regencies and towns to
regulate and administer matters of government on the basis of autonomy and the duty of
assistance.198 In addition, the Decentralisation Act grants rights to lower government units to
implement their regional autonomy as widely as possible in order to increase the welfare of
society in their regions,199 based on the special characteristics of each province and region.200
These rights are also complemented by the establishment of optional authorities for provincial
and local governments. Optional authorities include several sectors, such as agriculture, forestry,
energy and mineral resources, tourism, industry, and trade and transmigration.201 In a region that
is rich in natural resources, when the Regent perceives the potential of those resources to
increase the welfare of society, it is highly likely the potential will be maximized irrespective of
any international commitment.
The denial of local politics may also reduce the legitimacy of the national commitment to the
Convention, given that participation by local actors is not possible. In certain situations, when an
international agreement only requires the national government to take measures without
engaging the regions, this lack of participation is not fatal. A requirement to submit a yearly
report to the COP of the Convention, for instance, can be done by a ministry at the national level.
However, when Indonesia aims to implement measures that directly involve the political
dynamics of the regions, such as when limiting the use of forestry resources, participation of the
regions prior to the conclusion of an international agreement is necessary. Such participation will
increase the legitimacy of the national government policies.
The use of local politics for the sake of international politics actually exists in the special
autonomies of Aceh, Papua and West Papua. Although, the authority of international politics
remains in the national government, the requirement for national government to consult with
lower government units on a plan for an international agreement does not isolate international
politics from domestic politics. The consultation requirement can increase political participation
by the regions. As a result, the concluded international agreement can have greater legitimacy
when implemented in the three Provinces. However, difficulties can emerge when the national
government intends to conclude an international agreement that contradicts with local politics in
the Provinces.
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Furthermore, lower government units need to seek adequate funds to support their new authority
to provide better public services. The transfer of power from national government to lower
government units requires an adequate budget to support their functions. Inoui and Alisjahbana
suggest that in order for decentralisation to be effectively implemented, lower government units
should be supported by adequate function to meet their new capacity, while function works
properly when there is enough funding available.202
These conditions indicate that in order to perform their functions, lower government units will
try to increase their revenue. Regions with valuable natural resources will tend to maximise
benefits from resources in their areas. This tendency is supported by their legal authority to
generate local taxes and levies.203 Prior to the implementation of decentralisation reform in
2001, the national government amended the Act on Regional Taxes and Levies to accommodate
the wide authority of provincial and local government to introduce local taxes and levies.204 They
were given authority to seek locally-generated income to support their autonomy.205 For regions
with valuable forestry resources, exploitation of forest was considered a solution to support local
government development funds and the resources provided economic opportunities for local
companies.206 As a result, exploitation and conversion of forests has occurred widely. 207 Under
these economic conditions and legal changes, the exploitation of the forestry resources is a
logical consequence. Without generating adequate funds, they cannot run their authorities to
serve the community.
The implementation of the Convention in Indonesia has been problematic. The legal and political
issues have mixed and characterised the implementation of the Convention in Indonesia’s
decentralisation.

VI. Conclusion
Indonesia’s decentralisation provides challenges for national government in performing its
commitment under the Convention. These challenges flow from the legal and political issues
regarding the Convention in Indonesia’s decentralisation.
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From a legal perspective, Indonesia’s method of transforming international agreements into it’s
legal system has raised legality issues. It is not clear whether the agreements become part of
Indonesia’s sources of law. Although the ratification laws can take the form of valid legal
sources, such as acts or a presidential regulations, it is not certain if these legal instruments
function to transform international agreements into the legal system, or whether the approval of
Parliament is needed for the President to conclude the agreements. If a presidential regulation is
enacted following the conclusion of an international agreement, it can function as a measure to
transform the agreement into the legal system. This process, however, bypasses the constitutional
provision that requires the President to obtain approval from Parliament before concluding
international agreements. Such a practice raises problems of legitimacy for international
agreements in Indonesia, including the Convention and Kyoto Protocol, in becoming binding
legal sources.
Furthermore, the character of international agreements worsens these legality issues. An Act or
presidential regulation that is enacted following the conclusion of an international agreement
directly incorporates the rules of the agreement into the legal system. For the Convention and its
Kyoto Protocol, such a practice does not encourage their effective implementation. They have
soft legal character, and this means Indonesia relies on its political commitments for the
performance of climate efforts under the Convention.
The legality issues and the soft character of the Convention create challenges for the national
government in driving the lower government units to undertake climate efforts. Under the
decentralisation scheme, lower government units have valid authority granted by Indonesia’s
laws and regulations. Their authority cannot be compromised by the conclusion of an
international agreement.
Political issues under decentralisation exacerbate these two legal issues. Indonesia’s contribution
to global climate change originated from deforestation under the decentralisation context, where
lower government units have used their decentralised authority to issue licenses to exploit forests
in order to increase their development budget through taxes and levies. This suggests that, in
order to commit to the Convention, national government should limit the authority of lower
government units to issue licenses for harvesting timber, converting forest into new agricultural
and farming areas, and exploiting minerals in forest areas. However, while limiting the authority
of lower government units is an option, challenges from lower government units can arise. For a
long time, regions have experienced an unfair share of the benefits from natural resources. This
has resulted in the emergence of freedom movements. As a result, while decentralisation might
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reduce separatist sentiments, limiting the authority of lower government units in order to curb
deforestation might retrigger dissatisfaction of the regions with the national government.
These legal and political issues have raised challenges for the implementation of the Convention
in Indonesia’s decentralisation. This situation suggests that in Indonesia’s decentralisation,
national government has committed to an international agreement but has faced difficulties in
binding its lower government organs to its international commitments.
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CHAPTER 4 - REDD IN INDONESIA’S DECENTRALISATION: CONTRADICTORY
LAWS AND REGULATIONS

I.

Introduction

The only rules that really matter are these:
what a man can do and what a man can't
do (Jack Sparrow, the Pirates of the
Caribbean: the Curse of the Black Pearl)

REDD provides a flexible mechanism for its implementation. It offers national and sub-national
mechanisms, where public and private actors can engage in transnational cooperation to mitigate
climate change. However, this flexible approach can only work if the domestic laws of a country
support it. Thus whether or not the flexible approach is effective depends on the laws and
regulations in each country.
The REDD scheme has become the focus for Indonesia to achieve its voluntary emission
reduction target. The national government has announced that the target scenario is a reduction
by 26% unilaterally and 41% below 1990 levels with international support (around 1/6 to 1/3
below).1 Such a target is set up, irrespective of the legality issue of the Convention in Indonesia’s
legal system. The involvement of different levels of government in REDD efforts might support
the national government efforts to achieve the target. However, since REDD will involve the use
of forestry resources, the implementation of REDD can face challenges in Indonesia’s
decentralisation model. The challenges relate to the use of Indonesia’s forests by public and
private entities, and the possible engagement of different levels of government.
Basically, the position of the state on the use of Indonesia’s natural resources is central. The
Constitution requires the involvement of the state through government organs in any effort to use
Indonesia’s resources. This requirement might challenge the implementation of REDD. State
control on the forest resources can limit the possibility of private actors utilising Indonesia’s
forests for REDD efforts.

1

United Nations Environment Program, “Actions Announced by Developing Countries”
<http://www.unep.org/climatechange/Policy/UNEPSternPolicyUpdate/Targetsandactionsannouncedbydevelopi
ngcountr/tabid/2657/language/en-US/Default.aspx> 1 July 2010.

Furthermore, the engagement of different levels of government in REDD efforts can be
challenging. The use of natural resources under Indonesia’s decentralised scheme is problematic.
According to the Ministry of Justice and Human Rights, three challenges exist in relation to the
management of natural resources under decentralisation: competition between the national
government and lower government units regarding governmental authority over natural
resources, which results in conflicts of authority; the half-hearted decentralisation policy which
results in overlapping authority; and the focus of lower government units on increasing their
development budgets without considering concerns about sustainability.2
Specifically in relation to forestry resources, Barr et al claim that while the spirit of
decentralisation emphasises the transfer of governmental authority to the lower government
units, the forestry sector was intentionally excluded, as the Ministry of Forestry (MOF) aimed to
maintain its function as the principal organ.3 Since the early implementation of decentralisation,
the MOF has continued to oppose the efforts of the Ministry of Internal Affairs, which is
responsible for implementing decentralisation, to transfer significant authority to the lower
government units. This opposition demonstrates the MOF’s intention to recentralise authority
over forestry resources.4
These challenges of decentralisation also exist in relation to the arrangement of the authority
between different levels of governments in implementing REDD. Regulations that govern the
implementation of REDD have been problematic. The MOF has issued several Regulations that
contradict the decentralisation regime. The MOF Regulations on REDD suggest that a license is
necessary if forest area is to be used for REDD. In addition, the MOF Regulations limit the
involvement of lower government units with foreign public and private entities. These
regulations contradict the capacity of lower government units under the decentralisation regime,
where they can initiate co-operation with foreign public and private entities.
Contradictory law and regulations can result in tensions between the national government and its
lower constituents. In fact, the initiation of REDD efforts by different levels of government has
raised political tension between the national government and its lower constituents. For instance,
high rank officials from the MOF suggest that the Ulu Masen REDD Project concluded by the
Aceh government with its foreign counterpart in 2008 is invalid without national government
2

3

4

Koesnadi Hardjasoemantri and others Laporan Tim Perencanaan Pembangunan Hukum Nasional: Kelompok
Kerja Bidang Hukum Dan Sumberdaya Alam (Badan Pembinaan Hukum Nasional Departemen Hukum dan
Hak Asasi Manusia Republik Indonesia, Jakarta, 2005) at 14.
Christopher Barr and others, “Forests and Decentralization in Indonesia: an Overview” in Christopher Barr and
others (eds) Decentralization of Forest Administration in Indonesia: Implications for Forest Sustainability,
Economic Development and Community Livelihoods (CIFOR, Indonesia, 2006) 1 at 1-2.
Ibid, at 2.
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endorsement.5 Such tension can hamper REDD efforts in Indonesia. The REDD initiative of a
lower government unit, while it may support the national government in meeting the voluntary
emission reduction target, can be seen as bypassing the national government authority. On the
contrary, the initiatives of the national government can be rejected by lower government units
due to their capacity under decentralisation. As a result, the legitimacy of a REDD project can
become an issue.
This chapter examines the legal basis for the implementation of REDD under Indonesia’s
decentralised scheme. It aims to show that in Indonesia’s decentralised model, contradictory law
and regulations exist for the implementation of REDD. The limitation for lower government
units to deal with foreign entities in initiating REDD under forestry regulations is an effort by the
MOF to maintain its central position for the implementation of REDD. This limitation effort
contradicts Indonesia’s decentralisation principle.
The following Part (part II) will discuss the constitutional provisions on state control over natural
resources, in order to examine the possible uses of Indonesia’s forestry resources for REDD by
public and private actors and the implementation of state control through different levels of
governments. Part III will examine the implementation of the state control provisions on forestry
resources through forestry laws and regulations related to REDD. Part IV will examine the
decentralisation regime to show that lower level governments and village entities have the
possibility to initiate REDD co-operations. Part V will discuss contradictory laws and regulations
governing REDD under decentralisation.

II.

The Constitutional Provisions: State Control and Natural Resources

The United Nations Conference on Trade and Development (UNCTAD) identifies that as natural
resources are significant to the economy, they are, in many cases, under the control of a state
entity. As a result, investment in these resources can only be possible through an agreement
between an investor and the state entity.6 Indonesia is not an exception. The Constitution of
5

6

Enrique Ibarra Gené and Arif Aliadi, “REDD (Reducing Emissions from Deforestation and Forest
Degradation): Mitigation, Adaptation and Resilience of Local Livelihood,” (Nov 2010) Working Paper 8, Asia
Security Initiative Policy Series, at 6. The interview conducted by the authors with Nur Masripatin, Director of
the Center Social Economy and Policy Research, Forestry Research (FORDA); and Wahjudy Wardojo, former
Secretary General of the Ministry of Forestry of Indonesia, and then a senior adviser to the Nature
Conservancy on the International Forest Carbon Policy.
United Nations Conference on Trade and Development (UNCTAD) “State Contracts” (UNCTAD Series on
Issues in International Investment Agreements, United Nations, Switzerland, UNCTAD/ITE/IIT/2004/1, 2004)
1.
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Indonesia suggests that its natural resources are under state control. Nevertheless, the
constitutional provision on state control for the use of Indonesia’s forestry resources allows for
the involvement of both public and private actors. As a result, the REDD mechanism is
compatible with Indonesia’s decentralisation. Although the role of state is central to the
management of natural resources, the Constitution provides possibilities for other actors, such as
companies or NGOs to also be involved. In addition, this state control under decentralisation is
implemented by government organs in different levels.

A.

Natural Resources and State Control

Fundamentally, the role of state and its government organs is central to the management of
natural resources. The Constitution establishes the relationship between the role of the state and
management of natural resources in Indonesia. Article 33 (2) and (3) states that:7
(2) Production sectors that are vital to the state and that affect the livelihood of a
considerable part of the population are to be controlled by the state.
(3) The land and the waters as well as the natural riches therein are to be controlled by the
state to be exploited to the greatest benefit of the people.

These Articles contain an important element that explains the notion of “state control” over
natural resources. Clarification on this notion is important as it has implications for the position
of the state and government and for the rights and economic access of other entities to natural
resources. In fact, the notion of state control over natural resources has been challenged at least
three times by several parties in the Constitutional Court in relation to three Acts: Act No.
22/2001 on Oil and Gas, Act No. 20/2002on Power Energy, and Act No. 7/2004 on Water
Resources.
A decision of the Constitutional Court in Indonesia’s legal system is crucial. Indonesia’s
Constitution states that the Constitutional Court has the authority to review whether acts or
legislation are in line with or contradict the Constitution, and its decision is final.8 As a result,
when the Court decides to annul an article in an Act, the article is no longer in effect and all
parties, including the governmental organs, which are affected by the decision of the

7

8

Constitution (Indonesia), art 33 (3). Certified English translation can be obtained in:
http://www.humanrights.asia/countries/indonesia/laws/uud1945_en/?searchterm=indonesia%27s%20constituti
on> at 25 August 2011.
See Constitution (Indonesia), art 24 C (1).
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Constitutional Court, must obey the ruling.9 This constitutional basis makes it easier for a
decision of the Constitutional Court to become binding compared with a decision of the other
courts. For the other courts, the decision-making procedure generally begins at the lowest level
of court and moves up to the Supreme Court. The decisions of lower courts can be appealed to
higher courts up to the Supreme Court. This procedure makes it difficult for a general court
decision to become binding. While a court decision is considered as a source of law, it is not a
primary source.10 As a consequence, not all court decisions are considered as a binding reference
or yurisprudensi.11 To become a yurisprudensi, a decision should meet five conditions:12 (1) it is
a final decision (inkracht van gewijs); (2) it can deliver justice for the parties involved; (3) the
decision is repeated several times in different places; (4) the norm in the decision does not exist
in the existing written law or it might exist but is not clear; and (5) the decision is recommended
as a yurisprudensi by an examination team made up of members of the Supreme Court or the
Constitutional Court. Once a decision becomes a yurisprudensi, it is binding and it is equal with
an act/legislation.13 In addition, decisions of the Supreme Court can become the basis for the
introduction of a government regulation.14
The Constitutional Court's interpretation of the state control provision has provided an
explanation as to what is meant by “state control”. In its decision on Act No. 22/2001 on Oil and
Gas, the Constitutional Court clarified the meaning of “controlled by the state”:15
… the definition of “controlled by the state” must be construed as covering a broad meaning
of control by the state that originates and is derived from the concept of sovereignty of the
Indonesian people over all resources: “land, water and natural resources contained therein”,
also including the definition of public ownership by the people collectively of such
resources. The people as a collective is constructed by the 1945 Constitution as giving the
mandate to the state to create policies (beleid) and acts of administration (berstuursdaad),
regulation (regelendaad), management (behersdaad), and supervision (toezicthoudensdaad)
for the greatest prosperity of the people. The function of administration (berstuursdaad) by
the state is performed by the Government with its authority to issue and revoke permit
(vergunning), license (licentie), and concession (concessie) facilities. The regulating of the
state (regenlendaad) is performed through legislative authority by DPR with the
9

10

11
12
13
14
15

Janedjri M. Gaffar Kedudukan, Fungsi dan Peran Mahkamah Konstitusi dalam Sistem Ketatanegaraan
Republik Indonesia (Mahkamah Konstitusi Republik Indonesia, Jakarta, 2009) at 17.
Jimly Asshiddiqie Pengantar Ilmu Hukum Tata Negara Jilid I (Mahkamah Konstitusi Republik Indonesia,
Jakarta, 2006) at 176.
Ibid.
Ibid at 177.
Ibid.
Forming of Laws Act 2011 12 (Indonesia), art 28 (2).
The Decision of Constitutional Court on the Case No 002/PUU-I/2003, concerning the examination on Oil and
Gas Act 2001 22 (Indonesia), (English version) at 305-306.
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Government, and regulation by the Government. The function of management (beheersdaad)
is performed through a share-holding mechanism and/or through direct involvement in the
management of State-Owned Enterprises or State-Owned Legal Entities as institutional
instruments, through which the State, c.q. the Government optimizes the exercise of its
control of the resources to be used for the greatest prosperity of the people. Likewise, the
function of supervision by the state (toezichthoudensdaad) is performed by the State, c.q.
Government, in the context of supervision and control so that the exercise of the control by
the state of the intended resources is truly implemented for the greatest prosperity of the
people.

This decision implies that sovereignty is the main concept used to determine the meaning of state
control. Traditionally, sovereignty implies “the complete autonomy of the state to act as it
chooses, without legal limitation by any superior entity.”16 In international law, sovereignty is
the foundation concept of the state, deals not only with the supremacy of the government and the
state as a legal person, but it also includes control over territory.17 Within this sense of
sovereignty, a state has rights to exercise “exclusive power” over its territory, 18 which includes
“all land, internal waters, territorial sea and the airspace above them”.19 Thus, the Court's
decision asserts the rights of Indonesia as a sovereign state to exercise authority over all natural
resources within Indonesian territory.
In addition, the Court's decision suggests that “state control” does not mean that the state owns a
territory’s natural resources. Rather, natural resources are collectively owned by the citizens who
give their mandate to the state to manage the resources. The state then implements its rights of
control through governmental organs, which must ensure that the use of the natural resources
provides benefits for the people.20
The Constitutional Court’s interpretation on the state control provision, however, can change in
the future. Even though the Court's interpretation of state control was in line with its previous
decision on Act No. 22/2001 on Oil and Gas,21 the meaning of state control in relation to the Act
on Water Resources was “conditionally constitutional”.22 The Court stated that such a condition

16

17
18
19
20
21

22

Abram Chayes and Antonia Handler Chayes The New Sovereignty: Compliance with International Regulatory
Agreements (Harvard University Press, Cambridge (Mass), 1995) at 26.
Malcolm N. Shaw International Law (6th ed, Cambridge University Press, New York, 2008) at 487.
Ibid.
Anthony Aust Handbook of International Law (Cambridge University Press, New York, 2005) at 33.
Hardjasoemantri and others, above n 2 at 7.
See the Decision of Constitutional Court on the Case No 002/PUU-I/2003, concerning the examination on Oil
and Gas Act 2001 22 (Indonesia), (English version) at 305-306.
See the Decision of Constitutional Court on the Case No. 058-059-060-063/PUU-II/2004 and No. 008/PUUIII/2005, concerning the examination of Water Resources Act 2004 7 (Indonesia), at, 495-498.
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preserves its ability to re-examine the Act in the future.23 This suggests that although the Court
decision is final,24 opportunities for other parties to challenge its decision on the meaning of
“state control” on water resources will still exist in the future.

B.

State Control and Private Entities

Another important issue that can be raised from the Constitutional provision of state control is
the possibility for private entities to become involved in the use of Indonesia’s natural resources.
Though the Constitution emphasises the vital roles of the state and government organs, state
control on natural resources does not prevent the possible engagement of private entities in the
exploitation of natural resources.
The extent of state control through government differs depending on the kind of natural
resources involved. In the 2003 judicial review on Act No. 22/2001 on Oil and Gas, the Court
clarifies the criteria necessary to implement state control on particular natural resources. The
Court states:25
…if (i) the production branches are important to the state and affect the livelihood of the
public; or (ii) they are important to the state but do not affect the livelihood of the public; or
(iii) they are not important to the state but affect the livelihood of the public. The three must
be controlled by the state and shall be used for the greatest prosperity of the people.

These criteria are the conditions to determine whether the existence of the state in controlling
natural resources is a necessity. These criteria, however, are not rigid. A type of natural resources
might fulfill one of the three criteria above, but later, as the circumstance changes, the particular
resources is not vital for Indonesia’s economy and the livelihood of Indonesian people anymore.
In this situation, the Court perceives that when such a situation has happened, the executive
(government) and legislative (parliament member) can decide to cease the implementation of
state control through the five functions and surrender the control to a market mechanism.26
23

24

25

26

The Decision of Constitutional Court on the Case No. 058-059-060-063/PUU-II/2004 and No. 008/PUUIII/2005, concerning the examination of Water Resources Act 2004 7 (Indonesia), at 495. See also Abdul
Mukthie Fadjar, “Pasal 33 UUD 1945, HAM, dan UU Sumber Daya Air” (2005) 2 (2) Jurnal Konstitusi, 7 at
9-10.
See Constitution (Indonesia), art 24C (1). See also Constitutional Court Act 2003 24 (Indonesia), art 60: For
articles, paragraphs and/or parts of an Act that have been decided by the Constitutional Court cannot be reexamined.
See the Decision of Constitutional Court on the Case No 002/PUU-I/2003, concerning the examination on Oil
and Gas Act 2001 22 (Indonesia), (English version) at 307.
See the Decision of Constitutional Court on the Case No 002/PUU-I/2003, concerning the examination on Oil
and Gas Act 2001 22 (Indonesia), (English version) at 307.
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The Court's recognition of the different characteristics of natural resources implies that the role
of the state through its government organs can have varying significance. Although the state
must exercise its control by creating policies on natural resources, together with administering,
regulating, managing, and supervising them, the implementation of this control might differ
depending on how vital the particular kind of natural resource is for Indonesia’s economy and
people. Fadjar, a Constitutional Court Judge, suggests that although the meaning of state control
in the Constitution applies to all Indonesia’s laws and regulations, the Court's interpretation of
one Act cannot automatically bind the interpretation of other Acts or even the same Act in the
future.27 State control over natural resources exists in different degrees, according to the kind of
resource involved.
In the examination of Water Resources Act, the Constitutional Court perceived water resources
as having special characteristics compared to other natural resources, namely minerals, as water
deals with human rights recognized in Article 28H of the Constitution. Thus, since water is vital
for the basic rights of the citizen, the Court determined that regulations on water should have
firmly stated the control of the state.28 For water resources, Gany claims that Indonesia’s society
tends to perceive water as a social resource (social good) rather than as a tradable economic
resource.29 This tendency suggests that the function of water in fulfilling the social and cultural
needs of people is prioritized, while the efficiency of the long-term management and economic
calculations in the supply of the water to the community would be the next priority.30 This
priority arrangement affects calculations of the cost of supplying water for the community. Such
cost mainly relates to the cost of recovery and not the gaining of benefits.31 As a result, although
theoretically it is still possible for water resources to be under the control of the private sector,
this possibility only applies when developing water supply systems in areas that cannot be
covered by state-owned and local government-owned companies.32
This perception of water suggests that private entities have limited control over water resources.
They can only have such control to support government entities in providing services.
According to Fadjar, state control over natural resources does not prohibit other entities
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Fadjar, above n 23 at 9-10.
See the Decision of Constitutional Court on the Case No. 058-059-060-063/PUU-II/2004 and No. 008/PUUIII/2005, concerning the examination of Water Resources Act 2004 7 (Indonesia), at 496.
A. Hafied A. Gany, “Sumber Daya Air Memasuki Era Globalisasi: Dari Perspektif Hidrologi, Desentralisasi
dan Demokratisasi di Seputar Konstalasi Privatisasi dan Hak Guna Air” (2005) 2 (2) Jurnal Konstitusi, 11 at
27.
Ibid, at 28.
Ibid.
Ibid, at 33.
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becoming involved in the use of natural resources.33 The Constitution still offers possibilities for
individuals or the private sector to play a role in the use of natural resources. However, their
involvement is generally only possible when the government or the regional government does
not have capacity to implement the role of the state.34
The condition suggested by Fadjar highlights the complementary role of private entities. When
the national government and/or lower government units do not have the capacity to carry out all
(or part) of the state’s functions, other entities, including those within the private sector, might
complement the role of government in controlling the resources. Yet, this complementary role
can only work on the condition that the government implements at least one of its roles, such as
creating a policy to transfer specific authority to the private sector in a certain form, such as by
issuing a license.
In explaining the possibility for the private sector to become involved in the exploitation of
Indonesia’s oil and gas resources, the Constitutional Court states:35
… the control in the sense of private ownership must also be understood as being relative in
nature, meaning that it does not have to be absolutely 100 percent, provided that the control
by the State, c.q. Government, of the management of the resources concerned is still properly
maintained. Although the Government only owns relative majority shares, divestment or
privatization of the Government ownership of shares in the related state-owned enterprise
cannot be considered contradictory to Article 33 of the 1945 Constitution provided that it
still determines in the process of the policy making of the related enterprise. Therefore, the
Court is of the opinion that the provision of Article 33 of the 1945 Constitution does not
reject privatization provided that the privatization does not abolish the control by the State,
c.q. the Government, as the main factor in determining the policy of enterprise in the
production branches which are important for the state and/or which affect the public. Article
33 of the 1945 Constitution does not reject the idea of competition among enterprise agents
either, so long as the competition does not abolish the control of the state including the
authority to regulate (regelendaad), administer (bestuursdaad), manage (beheersdaad), and
supervise (toezichthoudensdaad) the production branches which are important for the state
and/or which affect the livelihood of the public for the greatest prosperity of the people.

The Court’s decision clarifies that privatization or divestment of government shares in stateowned companies does not conflict with the provisions of the Constitution. However, the
33
34
35

Fadjar, above n 27 at 8.
Ibid.
The Decision of Constitutional Court on the Case No 002/PUU-I/2003, concerning the examination on Oil and
Gas Act 2001 22 (Indonesia), (English version) at 309.
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government must retain a certain amount of shares to remain involved in the company in order to
maintain state control of natural resources. In this case, Act No. 22/2001 on Oil and Gas still
allows for the involvement of private entities in the process of exploration and exploitation.
However, their involvement must be in the form of a contract of cooperation with the
government.36
In the sectoral regime, state control does not preclude the possibility for the private sector to
become involved in the exploitation of natural resources. The engagement of private entities in
exploiting mineral resources, for example, has long been established in the mining sector. In
1967, the Indonesia’s government introduced the Mining Act No. 11/1967, which permitted
public and private entities37 to exploit Indonesia’s minerals under several arrangements such as
Kuasa Pertambangan (Mining Rights)38 and a Kontrak Karya (Contract of Work) for foreign
investors.39 The introduction of a new Mining Act in 2009, however, revoked the latter
contractually-based concession, and replaced it with a licensing scheme (Izin Usaha
Pertambangan/IUP).40 Nevertheless, various entities such as Indonesian-based companies,
cooperative bodies, and individuals, can still exploit mineral resources even after the
implementation of the licensing model until their contracts expire.41
In a newer decision on the judicial review of Act. 22/2001 on Oil and Gas, the Court
differentiates the five function of the state in implementing the state control provision on natural
resources into three levels of importance. This reaffirms the possibility of the private sector
being involved in the use of natural resources. The state can implement the function on state
control through the creation of policies (beleid) and acts of administration (berstuursdaad),
regulation (regelendaad), management (behersdaad), and supervision (toezicthoudensdaad).
These functions were previously treated equally following the Court decision on the Case No
002/PUU-I/2003, because there was no clarification on which one of the functions was more
important. In the 2012 decision on the judicial review of Act No. 20/2001, the Court
differentiates between the functions 42 by using “constitutional criteria” to determine which is
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See Oil and Gas Act 2001 21 (Indonesia), art 6 (1).
These entities include state-owned companies, provincial or local government-owned companies, joint
ventures between the state (national government) and lower government units, co-operation bodies, private
companies, joint ventures between the state (or lower government units) and cooperation bodies or between
cooperation body and private companies, and local communities. See Mining Act 1967 11 (Indonesia), art 5.
Mining Act 1967 11 (Indonesia), art 15 (1).
Mining Act 1967 11 (Indonesia), art 10.
Mineral and Coal Mining Act 2009 4 (Indonesia), art 35.
Mineral and Coal Mining Act 2009 4 (Indonesia), art 38.
See the Decision of Constitutional Court on the Case No. 36/PUU-X/2012 on the examination of Act 22/2001
on Oil and gas, (English version) at 184.
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“for the greatest prosperity of the people.”43 The Court perceives that when the five functions
are not integrally implemented as one action, state control “must be interpreted in stages based
on the effective achievement of the greatest prosperity of the people.”44 In this case, the Court
states:45
“...the first level and most important form of state control is that the state provides direct
management of the natural resources, in this case Oil and Gas, so that the state gains bigger
profit from the management of the natural resources. The state control at the second stage is
that the state formulates policies and performs administration, and then the third stage of the
state functions includes the regulation and supervision functions. As long as the state has the
capacity in the form of capital, technology, and management in managing the natural
resources, the state must choose to provide direct management of the natural resources”.

This Court decision seems to suggest a condition for the level of the implementation of state
control. The more resources the state has, the more necessary the implementations of state
control. As a result, when the state has a limited capacity, the implementation of state control
provision on natural resources will become weaker. Yet, the state must retain the existence of the
provision, even in the form of supervision only. This is especially the case when the type of
natural resource is vital for Indonesia’s economy and people. Thus, when the state has a limited
capacity to implement the state control provision, yet, the particular natural resources is vital “for
the greatest prosperity of the people,” the function of supervision is at least applicable in order to
maintain the existence of state control.

C.

REDD and State Control

Recognition of the possible role of private actors in the management of Indonesia’s natural
resources is critical for the implementation of REDD, as the REDD mechanism relies in part on
the private sector to generate funds in both the non-market and market systems. During the
negotiations on REDD, the participants perceived that funding from the non-market mechanism
was limited.46 It has also been suggested that the Official Development Aid (ODA) for the

43

44

45

46

See the Decision of Constitutional Court on the Case No. 36/PUU-X/2012 on the examination of Act 22/2001
on Oil and gas, (English version) at 186.
See the Decision of Constitutional Court on the Case No. 36/PUU-X/2012 on the examination of Act 22/2001
on Oil and gas, (English version) at 187.
See the Decision of Constitutional Court on the Case No. 36/PUU-X/2012 on the examination of Act 22/2001
on Oil and gas, (English version) at 187.
SBSTA, Note by the Secretariat, “Report on the second workshop on reducing emissions from deforestation in
developing countries”, Paragraph 42, FCCC/SBSTA/2007/3, 17 April 2007 at 16.
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REDD mechanism is inadequate in providing sufficient funds.47 Consequently, REDD efforts
have been directed at finding other methods for financing, such as from voluntary mechanisms or
from the carbon market.48 Yet, although the carbon market offers a significant amount of
funding, it is also inadequate to cover all costs, especially costs needed for facilitating
developing countries’ participation in the REDD mechanism.49 In any case, private entities may
not be interested in allocating funds for increasing the capacity of states to manage natural
resources. Thus, non-market mechanisms, such as a voluntary or compulsory funds from the
Annex I countries are a necessity. These non-market funds are used to build the capacity of
developing countries to engage in REDD.50 The possible role of the private sector in the
management of natural resources in Indonesia can however support the REDD mechanism.
When both public and private sectors are involved in REDD projects, it is vital to consider how
the state control provision will be implemented. The form of control will be influenced by the
perception as to what extent REDD projects can provide “the greatest prosperity” for people. In
addition, it is important to consider the capacity of the state to generate or be involved in REDD
projects. Considering the character of REDD (that can involve both public and private entities
and private funds for REDD projects), the involvement of the state might fall within ambit of the
second or third stage of state control. In this case, the state through its government organs will
enact regulations and perform administrative function such as issuing licenses for REDD
projects. In addition, the importance of private sectors funding might suggest that the
involvement of private actors in the use of Indonesia’s forestry areas is a high possibility. The
automatic conclusion is that the role of any private entity must be formalised in some way, for
example via a contract, license, treaty, or other form of legal agreement.
The potential use of a contract for a REDD project in Indonesia is high. Indonesia has the
forestry resources while investors, either public or private, have funds. In this case, Indonesia
needs the funds while investors need the forests. Both require each other’s resources. Yet, while
Indonesia’s demand is unconditional, the demands of investors tend to be conditional. REDD
credits are currently traded in voluntary markets only. The exclusion of REDD credit from the
obligatory market does not help equalise the bargaining position of Indonesia and investors.
Indonesia’s demand on REDD investors is relatively higher than the investors’ demands for
REDD credits. Because of this, the number of REDD developers is still low. The legal basis for a
REDD project is not a problem because Indonesia’s legal system offers the possibility of the use
47
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T. John and others, “A three-Fund Approach to Incorporating Government, Public and Private Forest Stewards
into a REDD Funding Mechanism” (2008) 10 (3) International Forestry Review, 458, at 460.
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of license, contract or other form of legal instrument. Investors tend to prefer contract because
the parties have more equal bargaining power, which is not the case in the use of a license that
makes investors accept all right and obligations under it. This situation makes the potential use of
contract high.
The implementation of state control on REDD might still take form of the first degree of function
in the future. The direct management of the state (where the state directly manage REDD
projects without a necessity to involve other actors) may occur when demand for REDD credits
is very high, and so forestry resources and REDD credits become very vital to Indonesia’s
economy and people.

D.

State Control and Decentralisation

State control over natural resources is implemented by the government, and in Indonesia’s
decentralised scheme, is shared by different levels of government.
As interpreted by the Constitutional Court, state control consists of the power of the state through
its government in creating policies for regulating, administering, managing and supervising the
use of natural resources.51 In its regulatory and administrative function, the executive, either
alone, or in collaboration with the legislative branch, has the capacity to adopt regulations,
identify the resources and implement decisions and regulations as a manifestation of state
control. In its managerial function, the government implements state control through its
involvement in economic activities by cooperating with private entities or establishing stateowned companies to maximise the potential of natural resources. In its supervisory role, the
government implements state control to ensure that through the use of Indonesia’s natural
resources, Indonesia’s people can prosper.
The implementation of “state control” should not be rigidly interpreted as the domain of the
national government alone. Government in many countries, especially Indonesia, is not a
singular entity; rather it is plural, in both a vertical and horizontal sense. Horizontally, the
government consists of different agencies that function according to their specific authority.
Vertically, the government consists of organs at different levels that work together to serve the
community. The different levels that exist within the government reflect the varying scale of
51

The Decision of Constitutional Court on the Case No 002/PUU-I/2003, concerning the examination on Oil and
Gas Act 2001 22 (Indonesia), (English version) at 305-306.
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governmental functions and tasks at each level. As consequence, various government organs can
implement the constitutional provision of the state control on natural resources.
In this case, decentralisation reform should have logical consequences for the implementation of
state control. Theoretically, decentralisation requires the transfer of authority over policy making
to lower levels of government. Decentralisation brings the government closer to the people and
increases public participation in policy making. Saltman and Bankauskaite suggest that the
concept of decentralisation traditionally refers to the shift of responsibility for policy making,
from centrally to more locally orientated.52 Hadiz suggests that decentralisation is the process of
transferring political, fiscal and administrative power to sub-national governments. The national
government transfers some of its authority to the lower tier of government and the power is thus
no longer centralized. This allows for greater public participation in the regions. The subnational government may directly elect councils, find their own sources of revenue and design
their own policies.53 Principally therefore, when state control over natural resources is
decentralised, it has been shared by different levels of government and national government is no
longer the sole state organ implementing the functions of state control.
Decentralising state control can increase the legitimacy of government policy, as the public
closely controls the making of policy. When a local government considers issuing a license for
timber harvesting in a region, for instance, it can encounter the political dynamics of that region.
Some community actors might agree while others may disagree. Whether the local government
issues the license or not, there has been an opportunity for public scrutiny. This increases the
legitimacy of the government’s action, which might not have occurred to the same extent under
the centralisation model. The involvement of the public ensures that state control over natural
resources remains in place but that any government action will mostly be based on the people’s
preferences, not merely based on the decision of the bureaucrats.
From this perspective, the engagement of different levels of governments in the REDD
mechanism does not contradict with the meaning of state control. Different levels of government
can exercise state control under the decentralisation scheme by using different legal instruments.
The use of a licensing system maintains state control, because the issuance of licenses by the
government reflects the strong control of the state. In regards to Indonesia’s conception of a
license, Pudyatmoko suggested that actors cannot undertake certain activities with natural
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resources unless they hold a license. In this case, no authority exists to carry out such activities
until the government allows it through issuing a license.54 Thus, the licensing scheme enables the
government to uphold its role in exercising state control by acting as the principal organ that
determines which entity has access to utilize Indonesia’s natural resources.
The use of contracts for REDD efforts does not eliminate the state control either. In contrast to a
license, which is one sided, a contract requires reciprocity.55 While licenses generally have no
mutual obligations, contracts consist of obligations that both parties must fulfil.56 Nonetheless,
the exercise of state control is still applicable. No contractual obligation exists without consent of
the parties. Thus, by using a contract, an entity that aims to initiate a REDD initiative cannot
undertake the effort before signing a contract with Indonesia’s government. After the two parties
agree to the terms and conditions in the contract, the entity then has rights to initiate efforts. In
this sense, the government exercises state control by negotiating Indonesia’s interests with other
parties.
Nevertheless, each of the legal instruments used employ a different degree of state control. The
use of a license suggests there is a stronger degree of state control, as there is no requirement to
negotiate terms or conditions with the entity that proposes the license. Only an entity that can
fulfil the established conditions can obtain a license, and the licensee must always meet the
requirements. A license places the government as the representative of the state in a stronger
position than the licensee. This can be contrasted with a contract, which, as a result of the
requirement mutual obligations, places the parties in an equal position.
The following parts will discuss the exercise of state control in the decentralisation context
through Indonesia’s laws and regulations. While the constitutional provisions allow private
investment in the use of Indonesia’s forestry resources, the exercise of state control through
government organs is contentious. Different levels of governments can compete to engage in
REDD. In order to illustrate this, the MOF Regulations in Part III will be contrasted with the
Decentralisation regime in Part IV.
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III.

The REDD and Forestry Law and Regulations

Implementation of the state control provision highlights the vital role of the government.
However, legal provisions governing REDD within the forestry regime limit the role of lower
government units. The Ministry of Forestry (MOF) becomes the central actor in implementing
REDD.

A.

The Forestry Law and Regulations Related to REDD

1.

REDD and the Forestry Regime

To date, several forestry regulations exist that directly relate to the implementation of REDD.
See Table 1.
Table 1 Indonesia's Law and Regulations Related to REDD
No. Forestry Law and Regulations that relate to REDD
1.
Act No. 41/1999 on Forestry
Government Regulation No. 6/2007 Management of Forest and the Plan for
2.
Forest Management and the Utilization of Forest
Government Regulation No. 3/2008 on the Amendment of Government
3.
Regulation No. 6/2007
MOF Regulation No. P. 68/Menhut-II/2008 on the Implementation of
Demonstration Activities on Reducing Emission from Deforestation and
4.
Forest Degradation.
5.

6.

7.

8.

MOF Regulation No: P.30/Menhut-II/2009 on the Procedure for REDD
MOF Regulation No. P. 36/Menhut-II/2009 on the Procedures for Licensing
of the Commercial Utilisation of Carbon Sequestration and/or Storage In the
Production and Protected Forests.
MOF Regulation No. P.47/Menhut-II/2011 on the transfer of certain
Governmental Authority on the Forestry Sector to the Regent (Bupati) of
Berau, the Regent of Malinau, and the Regent of Kapuas Hulu for the Purpose
of the Demonstration Activities of REDD
MOF Regulations No. P. 20/Menhut-II/2012 the Forest Carbon Activities
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The highest source of Indonesian law that directly relates to the forestry sector is Act No.
41/1999 on Forestry (the Forestry Act), but there is no legal provision that explains the
relationship between forests and REDD. While the Forestry Act allows the use of protected
forests and production forests for “environmental services”, which can be conducted based on a
licence,57 the term “environmental service” is not defined and no explanation is provided as to
which government organs can issue licenses for “environmental service”.58
In 2007, the national government introduced Government Regulation No. 6/2007 on the
Management of Forest and the Plan for Forest Management and the Utilization of Forest. 59 As
REDD addresses the function of forest in absorbing and stocking carbon, this forestry regulation
is the highest source of Indonesian law that relates to REDD. Although the term “environmental
service” is still not clearly defined, the regulation recognizes various forms of activities that are
categorised as “environmental services”, including an activity that utilizes the potential of forests
to absorb and stock carbon.60
These environmental service activities are conducted pursuant to a particular license. This is a
Izin usaha Pemanfaatan Jasa Lingkungan (IUPJL) or a licence for the utilisation of
environmental services,61 which is valid for approximately 30 years.62 This licensing scheme is
the method which enables the use of Indonesia’s forest for environmental services, and different
levels of governments share the capacity to issue the license. Administrative jurisdiction is the
basis to determine which levels of governments will issue a license. A regent may issue licenses
in local government jurisdiction, while the governor may issue licenses when the area involves
two or more local government jurisdictions. The MOF has the capacity to issue licenses when the
area involves two or more provinces.63
The MOF has introduced several regulations related to the REDD. Interestingly, these
regulations are based on different origins for their enactment: international law or national law.
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See Forestry Act 1999 41 (Indonesia), art 26 (2) and 28 (2)
The elucidation only mentions that environmental service relates to the use of forest for tourism and for the
utilisation of water in the forest. See Forestry Act 1999 41 (Indonesia), the elucidation of art 26 (1).
This regulation was amended the following year by Government Regulation 2008 3 (Indonesia). However, the
new Regulation only changed several articles of the previous regulation, and the term “environmental service”
remains the same as that in Government Regulation No. 6/2007. To date, these two Regulations are still in
force and are the highest sources of Indonesian law that relate to the use of Indonesia’s forestry areas for
environmental services.
See Government Regulation 2007 6 on the Management and Utilization of Forest (Indonesia), art 25 (1) f.
See Government Regulation 2007 6 on the Management and Utilization of Forest (Indonesia), art 19.
See Government Regulation 2007 6 on the Management and Utilization of Forest (Indonesia), art 29 (1) f.
Government Regulation 2008 3 (Indonesia) on the Amendment of the Government Regulation 2007 6
(Indonesia) on the Management and Utilization of Forest, art 61.
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In relation to the former, the MOF introduced the regulations No. P. 68/Menhut-II/200864 and
No: P.30/Menhut-II/200965 as a response to the decision of the COP 13 of the Convention on
REDD. These two regulations, therefore, might function as instruments that transform the COP
13 decision into the domestic sphere and provide a legal basis for REDD-related activities.
Regarding the latter origin, the MOF introduced a regulation, No. P. 36/Menhut-II/2009, that
indirectly relates to REDD as it refers to the Forestry Act. Although this regulation governs
commercial activities relating to carbon activities, it is based on the “environmental service”
scheme and specifically mentions that it does not address the REDD mechanism.66
The promulgation of several MOF Regulations based on different origins has created two
regimes: REDD and “environmental service”. Although they might have the same function,
which is to utilize the potential of forest to absorb and stock carbon, REDD and environmental
service is treated differently. Yet, the MOF Regulation (No. P. 36/Menhut-II/2009) equates a
certificate obtained from environmental service and REDD credits. While this Regulation does
not address REDD, it mentions that if REDD credits enter the market from December 2012, any
certificate obtained from environmental service-based activities must be revalidated in
accordance with the REDD compliant mechanism through the National Registration Body.67 So,
although this regulation does not relate to REDD, the certificate obtained from environmental
service activities can be treated as a REDD certificate once REDD credits enter the market. This
suggests that carbon credit obtained from an environmental service is conditionally accepted for
REDD activities.
The MOF regulations relating to environmental services and REDD, based on two different legal
foundations, national law (Forestry Act and its implementing Regulations) and international law
(COP decision on REDD), distinguish between environmental services and REDD. This can
cause confusion. These regulations introduce provisions that relate to REDD activities, but are
described as regulating environmental service activities. Yet, the certificate from environmental
services can conditionally be treated as a REDD credit, depending on the negotiations on REDD
at the international level. This suggests that REDD and environmental service are actually treated
the same and the difference between the two only relates to the capacity of REDD credits to
enter carbon markets under the Kyoto Protocol regime. As REDD credits so far can only be
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In its consideration provision, it states that this regulation is introduced because Indonesia adopts a policy on
REDD to implement the decision of the COP 13 in Bali and the MOF perceives that it is important to provide a
legal basis for the implementation of demonstration activities on REDD. See the consideration of MOF
Regulation P. 68/Menhut-II/2008 on the Implementation of Demonstration Activities on Reducing Emission
from Deforestation (Indonesia).
See MOF Regulation P.30/Menhut-II/2009 on the Procedure for REDD (Indonesia), consideration provision a.
See MOF Regulation P. 36/Menhut-II/2009 on the Procedure for REDD (Indonesia), art 4.
See MOF Regulation P. 36/Menhut-II/2009 on the Procedure for REDD (Indonesia), art 18.
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traded in the voluntary market, this provides the main difference to credits from environmental
services.
Moreover, the MOF has showed it’s pre-eminence on the issuance of policies related to REDD
affairs. Although the issuance of MOF Regulations related to REDD raised objections from
another Ministry, the MOF ignored these objections. The Ministry of Finance objected to the
MOF regulation No. P. 36/Menhut-II/2009. Specifically, it opposed the scheme for governmental
income-sharing from carbon credits obtained from environmental service-based activities.68 The
Ministry of Finance asked the MOF to revise the regulation’s method of sharing benefits from
environmental service activities, arguing that it was in conflict with the Constitution.69 The
Ministry of Finance perceived that such a benefit sharing policy should not be adopted
unilaterally by the MOF but should be discussed with the Ministry of Finance and forest
stakeholders. In addition, such benefit sharing should reflect fairness between the national,
provincial and local governments.70 However, the MOF has ignored this objection and the
regulation is still in force. This reflects the strong power of the MOF to adopt forest-related
policies.
Furthermore, the MOF introduced another regulation related to REDD and local governments.
The MOF Regulation No. P.47/Menhut-II/2011 transfers MOF authority to three local
governments in order to improve the efficiency and effectiveness of governmental tasks
performed in the forestry sector.71 In essence, this regulation orders the three local governments
to prepare REDD activities in their administrative areas.72 The introduction of this regulation
suggests that the MOF functions as the principal organ in the implementation of REDD and the
involvement of local government with REDD is subject to MOF policy.
In 2012, the MOF introduced a regulation, No. P. 20/Menhut-II/2012, which governs forest
carbon activities. In its consideration provision, the regulation does not address REDD but
recognizes the importance of optimising the potential benefits from the forestry sector, especially
68
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Kapuas Hulu for the Purpose of the Demonstration Activities of REDD (Indonesia).
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in relation to reducing, absorbing and storing carbon.73 As such, this regulation also indirectly
addresses REDD.
The national laws and regulations that govern REDD suggest that, apart from the central role of
the MOF in applying the REDD mechanism, the existence of several MOF regulations that
directly and indirectly relate to REDD is a result of the two existing reference points for the
adoption of the MOF regulations. These are the COP decision and the term “environmental
service” in Indonesia’s Forestry Act.

2.

Public and Private Actors in REDD

The MOF regulations support the flexibility of the REDD mechanism in allowing public and
private actors to engage in REDD projects in Indonesia. For example, MOF Regulation No:
P.30/Menhut-II/2009 Concerning the Procedure of REDD recognises two types of actors that can
undertake REDD activities in Indonesia’s jurisdiction: international entities and national
entities.74 International entities refer to the national government, companies, international
organisations, foundations, and individuals.75 These national entities are domestic entities that
currently hold licenses for the use of forest products in forestry areas, managers of state forests
and the owners or managers of forestry rights, indigenous communities, and village
communities.76
In addition, MOF Regulation No. P. 20/Menhut-II/2012 states that the use of forest for carbon
activities can be conducted by the government, state-owned companies, provincial governmentowned companies, local government-owned companies, private companies, co-operation bodies,
and the community.77

3.

REDD and Village Entities

REDD efforts have gained momentum in Indonesia. A variety of actors, from national to village
levels, have become involved. Lubuk Beringin Village in the Province of Jambi, for instance, is
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MOF Regulation P. 20/Menhut-II/2012 on the Forest Carbon Activities (Indonesia), consideration provision b.
See MOF Regulation P. 30/Menhut-II/2009 on the Procedure for REDD (Indonesia), art 4 (1).
See MOF Regulation P. 30/Menhut-II/2009 on the Procedure for REDD (Indonesia), art 4 (3).
See MOF Regulation P. 30/Menhut-II/2009 on the Procedure for REDD (Indonesia), art 1 Point 20 and art 4
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MOF Regulations P. 20/Menhut-II/2012 (Indonesia) on the Forest Carbon Activities, art 3 (4).
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the first village to secure a stewardship agreement in Indonesia for the implementation of
REDD.78 This village initiative allows the penetration of climate efforts under the Convention to
the lowest level of government in Indonesia.
Though it involves a long process, village governments can also engage in REDD. Indonesia’s
laws and regulations enable village governments to engage in economic initiatives relating to the
use of forests. This aims to empower village communities, enabling them to gain benefits from
forests.79 Government Regulation No. 6/2007 for instance introduces the term “village forest”,
which refers to an area of state forest with no existing legal rights over it and which is managed
by the village government for the benefit of the village community. 80 This legal basis provides
possibilities for village governments to engage in business activities relating to forests.
The possibility of village communities becoming involved in business activities relating to
carbon sequestration and/or carbon storage within the framework of “environmental services” is
granted by the MOF Regulation No. P. 49/Menhut-II/2008 on Village Forest.81 However,
initiating such activities is not easy as it involves a lengthy process. First, the village government
needs to obtain approval from different government agencies in order to establish a certain area
of state forest as a village forestry area. To get this approval, the village government needs to
propose an area as village forest to the MOF. Endorsement from the local government is needed
as this is used by the MOF in considering the proposal.82 This endorsement is subject to a
verification process conducted by a team established by the MOF. 83 After the MOF approves the
proposed village forestry area, the village government must establish a village entity by enacting
a village regulation (Perda at village level or Peraturan Desa/Perdes).84 It is this village entity
that manages the village forestry area.85 Finally, to obtain rights to manage the area, the village
entity must also obtain approval from the Governor through the Regent/Mayor. 86 If the Governor
approves the proposal, a Governor Decree is issued, forming the basis of the right of the village
entity to manage the village forest.87 Once the village entity has obtained such right, it can use
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See Ratna A Kiefnawati and others, “Stewardship Agreement to Reduce Emissions from Deforestation and
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World Agroforestry Working Paper.
See Government Regulation 2007 6 (Indonesia) on the Management of Forest and the Plan for Forest
Management and the Utilization of Forest, art 84.
See Government Regulation 2007 6 (Indonesia) on the Management of Forest and the Plan for Forest
Management and the Utilization of Forest, art 1 point 24.
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MOF Regulation P. 49/Menhut-II/2008 (Indonesia) on Village Forests, art 7 (1).
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the designated area for environmental service activities, including carbon sequestration and/or
carbon storage.88
Considering this scheme, the engagement of village governments is indirect. Village
governments must establish village entities as separate institutions. The established entities are
then treated as an eligible entities that can obtain licenses for REDD efforts. In this case, village
governments cannot directly engage in REDD projects as they cannot directly make policies to
initiate co-operation with other entities. Their engagement is subject to the policies of higher
levels of government.
However, by securing rights to manage certain areas of forest, village governments through an
established entity have opportunities to initiate direct co-operation with other entities. These
opportunities are central for REDD efforts. The village communities may choose which entities
they will directly co-operate with, and they do not depend on higher levels of government to
initiate REDD efforts for them. In addition, the opportunities provide an option for REDD
investment in Indonesia. Instead of co-operating with higher levels of government, investors
have the option of initiating REDD projects with village communities. Thus, although village
governments cannot directly engage in REDD efforts, village communities can do so by
choosing which entities they co-operate with in REDD projects.
The engagement of a village government in REDD can provide benefits for Indonesia. The subnational mechanism of REDD focuses on projects. These projects function as a baseline, an
initial starting point for conducting efforts to reduce emissions.89 Any emissions reduction that
successfully reduces emissions below the baseline will receive a certificate.90 When a REDD
project, introduced at the village level, contributes to a state’s emission reduction target, the state
gains benefits, provided that local-level efforts facilitate the state’s efforts in achieving its
national emission reduction target. In addition, the involvement of village communities with
REDD suggests the capacity of the REDD mechanism to empower village actors and directly
distribute REDD incentive to the lowest level of governments (village community) in Indonesia.
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B.

REDD: the Licensing Scheme and State Control

The implementation of state control in the forestry regulations utilizes a licensing-based scheme.
Public and private entities can utilize forest resources after obtaining a license. This scheme is
applicable to REDD.
Public and private entities can use forestry areas for activities such as environmental services,
timber harvesting, and non-timber harvesting, after they have obtained licenses.91 For companies,
only Indonesian-based companies can obtain licenses to exploit forestry resources.92 Foreign
investment in the forestry sector is thus only possible through the establishment of domestic
companies.93 By using a licensing scheme, the government implements state control through the
issuance of licenses that enable eligible entities to utilize forestry resources.
The use of Indonesia’s forest for REDD activities also uses a licensing-based scheme. An entity
can initiate a REDD project after obtaining a license from the MOF,94 which grants holders
certain rights. Most importantly, an entity that has obtained ministerial approval can undertake
REDD efforts in the area designated in the license for 30 years, with the possibility of renewal.95
The issuance of a license for an entity provides other provisional rights for the holder. National
entities that undertake REDD projects, have provisional rights to receive financial compensation
from international entities96 or trade the carbon credits gained from the project, after 2012, for
the purpose of the fulfilment of the Annex I countries commitments.97 However, this possibility
to use REDD credits for meeting the commitment of the Annex I countries is dubious. To date,
the state parties to the UNFCCC have not yet included or agreed on REDD as an eligible project
to meet the Annex I countries emission commitment under the Kyoto Protocol.98
This licensing scheme reflects the implementation of the state control provision. Entities that aim
to use forestry areas for REDD and carbon activities need to obtain licenses from certain
government organs, which grant them rights in return to initiate projects. In addition, the
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Forestry Act 1999 41 (Indonesia), art 28-29.
Forestry Act 1999 41 (Indonesia), art 28-29.
This provision was applicable in Government Regulation 2002 34 (Indonesia) on the Management of Forest.
See the elucidation of art 36 (3). After the revocation of this Regulation, this provision still applies in the new
Regulation. See Government Regulation 2007 5 (Indonesia) on the Management of Forest, art 67, which allows
for foreign investment in the use of forest for various activities, as long as such investment is associated with
an established Indonesian company.
See MOF Regulation P. 30/Menhut-II/2009 on the Procedure for REDD (Indonesia), art 12.
See MOF Regulation P. 30/Menhut-II/2009 on the Procedure for REDD (Indonesia), art 13.
See MOF Regulation P. 30/Menhut-II/2009 on the Procedure for REDD (Indonesia), art 14 (1) a.
See MOF Regulation P. 30/Menhut-II/2009 on the Procedure for REDD (Indonesia), art 14 (1) c.
See the review of REDD negotiations in Chapter 2, part III.
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capacity of village communities to participate in REDD projects is granted by Indonesia’s
forestry regulations. This capacity aims to empower village communities where they can gain
benefits from the forests.99

C.

The Licensing Scheme Limits the Role of Lower Government Units

Under the Licensing Scheme, the authority given to provincial and local governments to engage
in REDD appears limited. This limitation is imposed by the MOF regulations that use either the
COP decision or the Forestry Act as their basis for enactment. This limitation relates to the
capacity to issue licenses and initiate foreign cooperation.
Principally, the Forestry Regulations (not the MOF Regulations) arrange co-ordination schemes
between the national government and the regions. The capacity to issue a license in the forestry
area requires co-ordination between different levels of governments. For instance, the Ministry
of Forestry can issue a license for timber harvesting after obtaining consideration from lower
government units: the Province and local government. The Ministry will issue such a license
after it has obtained a recommendation from a relevant Governor, and the Governor will not
issue the required recommendation without consideration from the Regent that has relevant
jurisdiction.100 This suggests that, though the MOF is a national government organ, it cannot just
issue a license without the involvement of lower government units.
However, the MOF has tried to become the principal organ that issues a license for
“environmental service” activities that absorb and stock carbon. This is illustrated by examining
forestry regulation based on the hierarchy of Indonesia’s law. In the level of Government
Regulation, the MOF, Governors and Regents share the authority to issue a license for
environmental service based on the administrative border scheme.101 Yet in MOF regulations,
which are lower than a Government Regulation in the law hierarchy, the administrative border
scheme is altered by the use of terms in the MOF regulations. For instance, the Regulation
establishes two bases for the category of areas: the non-free area and free area. The non-free
area (telah dibebani izin) is the area that provides certain forest activities (i.e timber harvesting
of collecting rattan) for the current license holder and only the license holder can apply for the
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See Government Regulation 2007 6 on the Management and Utilization of Forest (Indonesia), art 84.
Government Regulation 2008 3 on the Amendment of Government Regulation 2007 6 on the Management and
Utilization of Forest (Indonesia), art 62 (1).
Government Regulation 2008 3 on the Amendment of Government Regulation 2007 6 on the Management and
Utilization of Forest (Indonesia), art 61 (1).
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environmental service license to absorb or stock carbon,102 while the free area (tidak dibebani
izin) is the area that has no current valid license for certain forest activities.103 Thus, instead of
following the administrative border scheme, this MOF Regulation has introduced the two terms
as a way of sharing the capacity of the MOF, Governor and Regents to issue an environmental
service license for activities that absorb and stock carbon.
The use of the two bases in the Regulation has created difficulties and confusion in determining
the capacity of the MOF, Governors and Regents in issuing licenses for environmental service
activities that absorb and stock carbon. Article 8 states that in the free area, MOF is the
government organ that can issue licenses to absorb or stock carbon.104 As a result, the capacity of
different levels of governments, which are based on the administrative scheme, has been altered.
Governor and Regent have lost their power to issue a license for activities that absorb and stock
carbon. However, in the latter articles, the Governor105 and Regent106 can also issue a license to
absorb and stock carbon in the free areas. The confusion and difficulties to determine which
entities that actually can issue a license to absorb and stock carbon is a result of the use of free
and non-free area to determine the capacity of different levels of government. This may suggest
that an attempt to alter the role of lower government units has taken place through a MOF
regulation. If the rules are confusing, debates on the capacity of each levels of government can
easily arise.
For MOF regulations that use the COP decision as the reference point, the role of provincial and
local governments is even more limited. They can only coordinate and propose a REDD project
in agreement with the national entities currently holding licenses to exploit timber and nontimber products in forestry areas.107 The term “to coordinate and propose REDD projects”
suggests that the MOF maintains its central position as the principal organ of REDD. Though the
provincial and local governments can coordinate and propose REDD projects, power to issue
licenses for these projects lies in the MOF.
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See generally MOF Regulation P. 36/Menhut-II/2009 on the Procedures for Licensing of the Commercial
Utilisation of Carbon Sequestration and/or Storage in the Production and Protected Forests (Indonesia),
Chapter 3 Part 1.
See generally MOF Regulation P. 36/Menhut-II/2009 on the Procedures for Licensing of the Commercial
Utilisation of Carbon Sequestration and/or Storage in the Production and Protected Forests (Indonesia),
Chapter 3 Part 2.
See MOF Regulation P. 36/Menhut-II/2009 on the Procedures for Licensing of the Commercial Utilisation of
Carbon Sequestration and/or Storage in the Production and Protected Forests (Indonesia), art 8 (1)
See MOF Regulation P. 36/Menhut-II/2009 on the Procedures for Licensing of the Commercial Utilisation of
Carbon Sequestration and/or Storage in the Production and Protected Forests (Indonesia), art 10
See MOF Regulation P. 36/Menhut-II/2009 on the Procedures for Licensing of the Commercial Utilisation of
Carbon Sequestration and/or Storage in the Production and Protected Forests (Indonesia), art 9
MOF Regulation P. 30/Menhut-II/2009 on the Procedure for REDD (Indonesia), art 4 (4).
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Difficulties and confusions to determine which government organ can issue a licence in one area
can result in overlapping licenses. The Ministry can issue a license for REDD as well as lower
government units. As a result two licenses can possibly exist in one area. This situation is not
conducive for investments on REDD. A license holder will compete with another licensee. When
this is the case, administrative dispute can arise, where one of the license holders can challenge
the other license in the Administrative Court.108
Moreover, under the forestry regulations, there is no possibility for lower governments units to
cooperate with a foreign entities in REDD. The use of the term “international entities”, which
only includes the national government, suggests that lower government units cannot initiate
foreign cooperation. The introduction of MOF Regulation No. P.47/Menhut-II/2011, which
transfers MOF authority to three local governments, may support this claim. Lower government
units can engage in REDD activities after the MOF has transferred authority to them.109 This
condition results from MOF’s perception that as REDD is an international mechanism
originating from the COP 13 decision, any policy related to REDD should not be directly
adopted by lower government units.
This limitation denies provincial and local/city governments the opportunity to cooperate directly
with foreign entities. This can be problematic under Indonesia’s decentralisation model. Act No.
32/2004 on Regional Governments grants power to provincial and local/city governments to
cooperate internationally by participating in international co-operations.110 The following part
will discuss the capacity of the provincial and local/city governments to initiate REDD projects
under decentralisation law and regulations.

IV. The REDD: the Decentralisation Regime and Practice
Under the decentralisation laws and regulations, national, provincial and local governments can
issue licenses for environmental service activities. In addition, the capacity of provincial and
local governments to cooperate with foreign entities has provided possibilities for the use of
international agreements (either public or private) to initiate REDD efforts. As a result of this
decentralisation framework, contradictions with the MOF regulations have emerged.
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See Administrative Court Act 1986 5, art 47.
See MOF Regulation P.47/Menhut-II/2011 on the transfer of certain Governmental Authority on the Forestry
Sector to the Regent (Bupati) of Berau, the Regent of Malinau, and the Regent of Kapuas Hulu for the Purpose
of the Demonstration Activities of REDD (Indonesia), art 3.
Regional Government Act 2004 32 (Indonesia), art 42.
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A.

The Capacity to Issue a License in the Forestry Areas

The Regional Government Act No. 32/2004 (Decentralisation Act) is not directly related to
REDD. Yet, its implementing regulation, the Government Regulation No. 38/2007, which shares
governmental authority between national, provincial and local governments, includes the term
“environmental service”. The decentralisation regime clearly recognises the capacity of lower
government units in the environmental service scheme.
Under this Government Regulation, the national provincial and local governments have the
authority to issue licenses for activities that utilise environmental services in the forest. 111 These
authorities function on an administrative jurisdiction basis. Regents, governors, and the MOF
share the authority to issue licenses in environmental service. Yet, no provision exists that
explains to whom licenses can be issued, and in particular whether domestic and private entities
are included. However contradictions emerge as a consequence of these provisions relating to the
sharing of authority to issue environmental service licenses. While the MOF regulations limit the
ability of provincial and local governments to issue licenses for environmental services, the
implementing regulation of the Decentralisation Act clearly provides for this capacity.
Furthermore, since the term “environmental service” is different from REDD in the forestry
regime, contentious debates may arise on the two terms with regard to the capacity of lower
government units to issue a license on REDD. As the terms differ, one could argue under the
Government Regulation No. 38/2007 that it is the capacity to issue a license on environmental
service that is shared by the MOF, governors and regents, but not the capacity to issue licenses
for REDD activities. Thus, the capacity to issue licenses for REDD activities should be based on
the MOF Regulations on REDD. On the other hand, one could argue that since the MOF
regulations recognise the possibility for credits from environmental service to be treated as
REDD credits, there is no difference between environmental services and REDD activities.
On this approach, since the MOF regulations may equate credits from environmental service and
from REDD activities, the capacity to issue licenses for REDD activities should be shared by the
MOF, governors and regents, in exactly the same way as the authority to issue licenses for
environmental service is shared by different levels of government based on administrative
borders. Thus, the capacity to issues licenses under Government Regulation No. 38/2007 applies
to REDD, although the Regulation does not directly refer to REDD but only to environmental
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Government Regulation 2007 38 on the Sharing of Governmental Power (Indonesia), the forestry attachment
AA point 35 and 38.
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services. These arguments characterise debates on the capacity to issue licenses for REDD under
the decentralisation Regime.
However, even though debates on the terms “environmental service” and “REDD” might arise
about the capacity to issue a license, the capacity of lower government units to issue a REDD
license should not be diminished by the MOF regulations. When the MOF uses the COP 13
decision as the basis to issue a regulation on REDD, the MOF should then adopt the flexible
mechanism of REDD in the COP 13 decision. This requires the MOF to allow the national and
sub-national mechanism of REDD to apply. Consequently, the capacity of Provincial and local
governments to issue REDD licenses should be recognised by the MOF.

B.

The Capacity of Lower Government Units to Engage in Foreign REDD Co-operation

According to the MOF regulations, activities that utilise Indonesia’s forests must be
accompanied by a national government-determined license. However, under the Decentralisation
Act, provincial and local governments can co-operate directly with foreign entities. This capacity
has opened possibilities for the provincial and local governments to engage in a direct foreign
cooperation on REDD. Thus, even if they are not in control of licensing they can use another tool
to engage foreign investment in REDD activities.
Generally, Decentralisation Act No. 32/2004 indirectly recognises the capacity of the provincial
and local/city governments to participate in international co-operation. The Act refers to the
duty of legislative councils at provincial and local government levels to provide their opinions
and considerations to their respective provincial, local or city governments on plans to initiate
international agreements with foreign entities.112 The Act also imposes duties and grants
authority for these legislative councils to give approval for the respective provincial or local
government plan for international cooperation.113 As a result, although no explicit provision
exists which provides a legal basis for possible foreign co-operation, the existence of the
requirement for the Governor and Regent to obtain approval from the legislative council in order
to participate in international co-operation suggests that the capacity to conclude international
agreements is recognized by the Decentralisation Act.
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See Regional Government Act 2004 32 (Indonesia), art 42 (1) f. The term “international cooperation” in this
Act, is defined as meaning regional government cooperation with foreign entities, including cooperation in the
form of “sister city”, technical cooperation for humanitarian aid, grants, loans, share holding and other
cooperation according to law and regulations. See the elucidation of art 42 (1) f.
See Regional Government Act 2004 32 (Indonesia) art 42 (1) g.
138

In certain provinces, like Aceh, Papua and West Papua, where special autonomy applies, the
capacity of provincial government to initiate international co-operation is specifically stated. The
Aceh Government Act, for instance, states that the Government of Aceh has the capacity to
conclude cooperation agreements with foreign entities except in relation to the six affairs that
remain exclusive to the national government.114 In the Papua and West Papua provinces, the
implementation of special autonomy also empowers these two provinces to create international
cooperation agreements with foreign entities.115 The special autonomy in these two provinces has
granted authority to the provincial government over all affairs, except for foreign politics,
national defence and security, national fiscal and monetary, religious affairs, the court and other
affairs stated by law.116 Therefore, provincial and local governments have authority to initiate
foreign co-operation.
This capacity can raise issues relating to the character of international agreements – specifically,
whether lower government units can conclude international agreements of public or private
character. The capacity to engage in international co-operation does not limit the possibility to
co-operate to public or private entities. Thus, several forms of co-operation could take place,
such as a contract with private entities or an administrative agreement with foreign public
entities. However, Nugraha claims that provincial and local/city governments can only conclude
international agreements that have private character, such as investment, business or tourism
agreements.117 The capacity to conclude international agreements that have public character
remains the domain of the national government.118 This accords with the arrangement of
governmental sharing in the decentralisation context, where the authority of international politics
is not transferred to the regional governments (provincial and local/city governments).119
Nugraha’s claim might contradict other Indonesian laws. Indonesia’s Act on International
Agreement, for instance, allows lower government units to conclude international agreements of
public character. Article 5 (1) states that a government organ, at either national or lower levels,
that plans to initiate an international agreement must consult with the Ministry of Foreign Affairs
(MFA) on the plan.120 The requirement to consult suggests that a possibility for lower
government units to conclude an international agreement with public character exists, although it
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Aceh Government Act 2006 11 (Indonesia), art 9 (1). The Aceh Government Act grants a special autonomy for
the Province of Aceh.
Special Autonomy for Papua Province Act 2001 21 (Indonesia), art 4 (7).
Special Autonomy for Papua Province Act 2001 21 (Indonesia), art 4 (1).
Safri Nugraha, “Otoritas Pemerintah Daerah Dalam Konteks Hukum Internasional:Tinjauan Hukum Otonomi
Daerah” (2006) Indonesian Journal of International Law, 412 at 417
Ibid, at 415.
Regional Government Act 2004 32 (Indonesia), art 10 (3).
International Agreement Act 2000 24 (Indonesia), art 5 (1).
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must be discussed first with the national government. Since this Act specifically governs
international agreements with public character,121 government in lower levels must have the
capacity to conclude international agreements that have public character. Thus, the existence of
this legal provision challenges Nugraha’s claim.
Indonesia’s Act on International Relations also negates Nugraha’s claim. This Act broadly
recognizes that international relations involve activities conducted by national and lower
government units, state and government organs, business entities, NGOs and citizens.122
Consequently, international relations conducted by provincial and local governments fall under
the ambit of the Act, irrespective of whom, whether public or private actors, they deal with.
Besides, the Act allows participation of lower government units in international relations when
national law and International customary law have provided possibilities for them to engage in
international relations.123 This reference suggests lower government units can conclude
international agreements with public character when Indonesia’s law has granted this possibility.
In addition, when it is widely accepted by the international community that lower government
units can conclude public or private international agreements, the latter condition can deny the
former. Frug and Barron suggest that the role of local government has changed due to its
involvement in international forums.124 When this change of role has been widely recognised, it
becomes common practice. Thus, while national law may limit certain Indonesian entities in
initiating international relations, such a limitation can contradict with practices recognised by
international customary law. Therefore, when the engagement of lower government units in
international relations accords with international customary law, limitations imposed by
Indonesia’s law may become controversial.
In fact, the MFA has enacted a regulation, No. 09/A/KP/XII/2006/01 on Guidance for Regional
Government (Province and Local/City government) for International Relation and Cooperation,
which governs the procedure for lower government units to initiate international cooperation.
This is to implement the order of Act 37/1999 concerning International Relations.125
Interestingly, this regulation suggests that Act No.37/1999 on International Relations was
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International Agreement Act 2000 24 (Indonesia), art 1 (1).
International Relations Act 1999 37 (Indonesia), art 1 (1).
International Relations Act 1999 37 (Indonesia), art 5 (1).
Gerald E. Frug and David J. Barron, “International Local Government Law” (2006) 38 (1) The Urban Lawyer,
1 at 2.
A Ministry can issue a regulation when higher regulations, such as acts, government regulations, or president
regulations, require the ministry to enact further implementing regulation. Alternatively, a ministry can issue a
regulations based on its relevant authority. See Forming of Laws Act 2011 12 (Indonesia), art 8 (1) and (2).
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adopted for the purpose of adjusting governmental power, from a very centralised to a deeply
decentralised system.126
This MFA regulation is recognition from the national government of the role of the sub-national
government in foreign affairs. According to the elucidation provision of this regulation,
globalization has expanded the numbers of actors involved in international relations to include
not only states but also non-state actors such as international organizations, NGOs, local
governments, and multinational corporations. As a result, decision-making for the purpose of
international affairs has become more complex than before. This is an opportunity to empower
all domestic actors, under a framework of a “total diplomacy” approach.127 This approach
recognizes the importance of involving sub-national government in international relations. Local
governments are given opportunities to promote Indonesia’s resources in the international world,
but the efforts must be within the framework of a unitary state.128 In essence, this MFA
Regulation offers possibilities for lower government units to sign and enter into any international
agreement recognized by international law, provided they have consulted with the MFA. In the
case where an agreement requires a “full power” letter from the Foreign Affairs Minister, such a
letter can be given after the procedures required to obtain the letter have been satisfied.129
Nevertheless, the capacity of lower government units of Indonesia under decentralisation is not
equal with the capacity of the national government. Possibilities for provincial and lower
government units to initiate foreign cooperation do exist. This, however, might not equate with
the capacity of the national government. It is the national government that will represent
Indonesia in negotiating a treaty. In this sense, the capacity of lower government units to
conclude public international agreements might only refer to administrative agreements that are
concluded with lower government units from other countries. This kind of agreement is only
applicable in the administrative jurisdiction of the relevant government organs. Whenever an
agreement is to apply to the whole of Indonesia, it becomes the national government’s task.
Nonetheless, although it applies to a provincial or a local government jurisdiction, the
administrative agreement has public character.
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See MFA Regulation 09/A/KP/XII/2006/01 on Guidance on Mechanism of Foreign Cooperation Conducted by
Provincial and Local Governments (Indonesia), attachment at 5.
MFA Regulation 09/A/KP/XII/2006/01 on Guidance on Mechanism of Foreign Cooperation Conducted by
Provincial and Local Governments (Indonesia), attachment at 5.
MFA Regulation 09/A/KP/XII/2006/01 on Guidance on Mechanism of Foreign Cooperation Conducted by
Provincial and Local Governments (Indonesia), attachment at 5-6.
MFA Regulation 09/A/KP/XII/2006/01 on Guidance on Mechanism of Foreign Cooperation Conducted by
Provincial and Local Governments (Indonesia), attachment at 22.
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In the case of REDD efforts, this power to initiate foreign co-operation is easily interpreted by
lower government units as providing it with a capacity to co-operate with foreign public and
private actors. An international agreement in REDD concluded by an Indonesian province is only
applicable in the provincial areas and not to all of Indonesia. This power can contradict the MOF
regulations on REDD due to the limitation for lower government units to deal with foreign
entities in initiating REDD projects.

C.

REDD Co-operation and Implementation under Indonesia’s Decentralisation

To date, based on the website of REDD Indonesia, there are more than thirty REDD projects that
exist in Indonesia. They differ in their focus, ranging from “avoid deforestation” (AD), “avoid
degradation” (Adg), “reforestation” (AF), and “restoration” (Rs). These projects also engage
various entities: domestic and international; public and private; national, provincial and local
governments. See table 2.130
Table 2 REDD Projects in Indonesia
No.

Project Name

Province

1.

Leuser
Ecosystem
Aceh
REDD Project

2.

Reducing Emission from
Deforestation in Ulu
Aceh
Masen Ecosystem – A
Triple Benefits Project

3.

4.

130

Forest Partnership and
Climate
Change
in Central
Kalimantan
Kalimantan

Katingan Conservation
Central
Area: a final phased
Kalimantan
project of global swamp

Institution Involved
Global Eco Rescue
Government of Aceh

/

Objectives

Related Document

AD

http://eco-rescue.com

Government of Aceh,
Carbon Conservation, FFI AD, Adg

http://www.climatestandards.org

Partnership
between
Australian
Government
and
Indonesian
AD,
Adg, http://www.ausaid.gov.a
Government.
RS, AF
u
The executive partners are
CARE, BOS, Wetlands
International
Starling Resources

AD,
Adg, http://forestclimatecenter
RS, AF
.org

See REDD Indonesia, Proyek Percontohan REDD di Indonesia,
<http://www.REDD-indonesia.org/index.php?option=com_content&view=article&id=205&Itemid=87 > at 10
August 2012.
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area
Central
Kalimantan

RARE / YAYORIN
Clinton Foundation

/ AD,
RS

5.

Lamandau

6.

REDD in Sebangau Kalimantan
National Park
Tengah

WWF / Sebangau National
RS,AD
Park

7.

Forest
Biodiversity Central
Conservation Project
Kalimantan

Infinite Earth / Orangutan AD,
Foundation International RS

8.

Tropical
Forest
Conservation
for
East Java
REDD+ in Meru Betiri
National Park

ITTO, Forestry Research
AD,
and development Agency
RS
(FORDA)

9.

Berau
Action
Project
for
District,
Climate/Forest Carbon
East
Program
Kalimantan

10.

Global Green

East
Kalimantan

11.

Sustainable
Orangutan

12

Kutai Barat,
Heart of Borneo

13.

forest

for East
Kalimantan

14.

FORCLIME – Malinau East
Pilot Project
Kalimantan

15.

TEBE

(Towards East

http://forestclimatecenter
.org
Adg, http://www.infiniteearth.com
Adg,

http://www.itto.int

TNC / ICRAF / Sekala /
University of Mulawarman
AD,
Adg, http://www.law.harvard.
/ Winrock Int'l / University
RS, AF
edu
of Queensland

Global Green

AD,
RS

Adg, http://www.globalgreen.
co.id

PT. RHOI (Restorasi
Habitat
Orangutan
AD, Adg
Indonesia) formed by BOS

Kutai Barat
HKM: District,
WWF
East
Kalimantan

Malinau
Deforestation Prevention Distrcit,
Project of Malinau
East
Kalimantan

Adg, http://rareconservation.or
g

AD

GER / PT Inhuntani II /
Malinau
Regency
Government / KfW / FFI /
Local
Government of
Adg
Malinau
/
GTZ
/
Tropenbos International /
Global Eco Rescue /
Borneo
Tropical
Rainforest Foundation

http://orangutan.or.id

http://assets.wwfid.panda
.org

http://forestclimatecenter
.org

KfW, GTZ, MoF, GFA,
Local Government of AD,
Adg,
http://www.forclime.org
Malinau,
Provincial REDD
Government

Nusa KYEEMA

Foundation/ AD

http://www.kyeemafoun
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Enabling Mitigation of Tenggara
Climate Change Through
Promotion
of
Community-Based
Economic
Growth)
Project

AusAID/ Peduli Sanlima
Foundation (SANLIMA)/
Timor
Membangun
Foundation/Yayasan
Timor
Membangun
(YTM)

16.

Indonesia-Korea
Partnership Project for
Climate
Change
Adaptation
and
Mitigation in Forestry
Sector

Central
Lombok
District,
KIPCCF - KOICA
West Nusa
Tenggara.

17.

The Management
Nantu National Park

Gorontalo

18.

dation.org

http://koicaindonesia.org
AD,
Adg, /press-release/89-koreaRS, AF
and-indonesiacommence

Gorontalo University /
YANI (Yayasan Adudu AD
Nantu Internasional)

http://darwin.defra.gov.u
k

Berbak Carbon Value
Jambi
initiative

ZSL / DEFRA / LIPI /
Berbak National Park / US AD
Fish and Wildlife Service

http://static.zsl.org

19.

Sumatra Forest Carbon
Jambi
Partnership

Partnership
between
Australian and Indonesian governments

http://www.alertnet.org

20.

Sustainable Management
North
of Poigar Forest for
Sulawesi
REDD

ONF International / Green
http://www.planetAD, RS, AF
Synergies
action.org

21.

Sustainable Fund
Carbon Benefits

New
Forests
Asset
Management / PT Emerald AD
Planet

22.

Kampar
Ring
–
Sustainable
Riau
Development Model of
Swamp area

APRIL

AD,
RS

23.

Tesso Nilo REDD Pilot
Riau
Project

WWF

AD,
Adg,
http://www.aprilasia.com
RS, AF

24.

Cagar Alam
Carbon

APP, Carbon Conservation AD

25.

Merang REDD
Project (MRPP)

26.

Kapuas
Conservation

27.

Swamp

of

for

Kampar

Papua

Riau

Pilot South
Sumatera

http://www.newforests.c
om.au

Adg,

http://www.aprilasia.com

http://www.asiapulppape
r.com

GTZ

AD,
RS

Adg,

River West
Kalimantan

FFI/ Macquarie Bank

AD,
RS

Adg, http://www.faunaflora.org

Forest Ketapang

FFI/ Macquarie Bank

AD,

Adg, http://www.fauna-

http://merang-REDD.org

144

Rehabilitation of Putri District,
River
West
Kalimantan

28.

30.

RS

flora.org

West
Kalimantan
West
Community Centre for
Kalimantan
Carbon

FFI/ David and Lucile AD,
Packard Foundation
RS

FORCLIME - Kapuas West
Hulu Pilot Project
Kalimantan

KfW, GTZ, MoF, GFA,
Local
government
of AD,
Adg,
http://www.forclime.org
Kapuas Hulu, Provincial REDD
government

Adg, http://www.faunaflora.org

31.

Habitat

Mamuju
District,
West
Sulawesi

PT Inhutani I

AD,
Adg, http://www.keepthehabit
RS, AF
at.com

32.

Restoration Project of Sumatera
Global Green Ecosystem Barat

Global Green

AD,
Adg, http://www.globalgreen.
RS, AF
co.id

Table 2 shows that the entities engaged in each of the Projects vary. Unfortunately, no record
exists as to what legal instruments were used to implement each project. The table excludes the
REDD initiative between the Kingdom of Norway and the national government, and the first
village REDD initiative in the province of Jambi.131 No explanation as to why they are excluded
in the list of REDD projects by REDD Indonesia is given.
In the context of REDD, the national mechanism emphasises the central role of the national
government in representing Indonesia as a state in initiating foreign co-operation for REDD. As
such, the traditional method of initiating co-operation will take place, where the national
government plays the central role. In practice, the national government has initiated several
REDD co-operations with various foreign entities. The Foreign Minister has signed a Letter of
Intent (LoI) with Norway to reduce deforestation and forest degradation, where Norway will
provide up to US$1 billion in funding for Indonesia to protect its forests.132 In addition, the
Ministry of Forestry has concluded an agreement with the Federal Republic of Germany through
the Deutsche Gesellschaft fur Technische Zusammenarbeit (GTZ) to develop the Merang REDD
Pilot Project.133
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See Kiefnawati and others, above n 78.
Letter of Intent (LoI) between the Government of the Kingdom of Norway and the Government of the
Republic of Indonesia on Cooperation on Reducing Greenhouse Gas Emissions from Deforestation and Forest,
(done in Oslo, on the 26th of May 2010).
See generally Implementation Agreement for Technical Cooperation Projects between Deutsche Gesellschaft
fur Technische Zusammenarbeit (GTZ) and the Directorate of Production Forest Utilization Planning
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Furthermore, Table 2 also shows international co-operation initiated by lower government units.
This provides an alternative from foreign co-operation initiated solely by the national
government. The sub-national approach allows various domestic entities, such as individuals,
communities, NGOs, private companies, and national/local governments to initiate REDD
activities in a certain areas of forest.134 Domestic private entities can also engage in REDD
projects, provided they have obtained a license from or are co-operating with a government
organ. This scheme emphasises the vital roles of different levels of government.
In practice, provincial and local government units have engaged in REDD efforts, both indirectly
and directly. Indirect engagement has taken place through national government initiatives. The
LoI with Norway, for instance, has engaged the Central Kalimantan Province as a result of
national government’s decision to select that Province as the location for a pilot project for the
implementation of the LoI.135 Direct engagement can take place when they engage in a REDD
initiative themselves. Such direct engagement can take place when lower government units issue
a license for a domestic entity or co-operate with foreign entities. For instance, the province of
Aceh has co-operated with several foreign companies, Global Eco Resource, Carbon
Conservation and Flora and Fauna International, to initiate the Leuser and Ulu Masen REDD
Projects in Aceh.136 In addition, the Governor of Aceh has concluded a Memorandum of
Understanding (MoU) on Environmental Cooperation, which includes REDD, with several states
from the United States.137 The local government of Malinau in the East Kalimatan Province has
engaged several entities in order to establish the Deforestation Prevention Project of Malinau.138
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135

136

137
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Directorate General Forestry Production Management, the Ministry of Forestry, signed in Jakarta, 26 July
2010.
Arild Angelsen and others, “What is the Right Scale for REDD?” in Arild Angelsen (ed) Moving Ahead with
REDD Issues, Options and Implications (CIFOR, Bogor (Indonesia), 2008) at 32.
See MoU between the REDD Taskforce and the Central Kalimantan Province, No. MoU-01/REDD+/09/2011
and No. 16/MoU-KSD/KTG2011.
See REDD Indonesia
<http://www.REDD-indonesia.org/index.php?option=com_content&view=article&id=205&Itemid=87 > at 10
August 2011.
See MoU on Environmental Cooperation between the Province of Aceh of the Republic of Indonesia and the
states of California, Illinois, and Wisconsin of the United States of America.
See REDD Indonesia
<http://www.REDD-indonesia.org/index.php?option=com_content&view=article&id=205&Itemid=87 > at 10
August 2011.
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V.

REDD under Indonesia’s Decentralisation: Contradictory Laws and
Regulations

By examining the forestry laws and regulations relating to REDD and the decentralisation
regime, the national and sub-national mechanisms of REDD have a legal basis. The national,
provincial, local governments and village entities have the authority to initiate REDD efforts
depending on the jurisdictional scale of the efforts. This has several implications.

A.

Contradictions within the Laws Governing REDD

Two contradictions emerge following the examination of the laws and regulations relating to
forestry and decentralisation. Firstly, in the licensing scheme, the MOF regulations have only
provided limited opportunities for provincial and local governments to issue environmental
services and REDD licenses. The MOF is the central institution for issuing those licenses.
Although the Decentralisation Act and the Forestry Act, along with their respective government
regulations, are compatible with each other, the MOF regulations have created inconsistencies
with other laws. These MOF regulations appear to have reduced the authority of Governors and
Regents to issue environmental service licenses.
Further, the implementing regulations (Government Regulation) of the Decentralisation Act and
the Forestry Act are not inconsistent with each other either. Under the Forestry Act, forest affairs
that have “operational character” are transferred to the provincial and local/city governments,
while forest affairs that have macro and national scales remain exclusive to the national
government.139 The Government Regulation No. 6/2007, which implements the Forestry Act,
does not address the capacity of Governors and Regents to issue environmental service licenses.
Therefore, the regulation is not in conflict with the decentralisation regime.
However, inconsistency emerges following the introduction of the MOF regulations. In theory,
there should be no such contradiction. MOF regulations should harmonise with any government
regulations, including those that implement the Decentralisation Act. This is because regulations
adopted by the Ministry are lower than government regulations in Indonesia’s legal hierarchy. 140
Thus, although the implementing regulations of the Forestry Act do not address the roles of the
Governors and Mayors/Regents, the MOF regulations should not contradict the decentralisation
regime.
139
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See the Elucidation of Forestry Act 1999 41 (Indonesia), part I.
See Forming of Laws Act 2011 12 (Indonesia), art 7.
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Secondly, the Forestry Act and its regulations (including both government regulations and MOF
regulations) only recognise the use of licenses for the utilisation of Indonesia’s forestry
resources. They are silent as to the possibilities for use of other legal instruments. In this case,
when the President concludes a treaty for a REDD effort which directly utilises Indonesia’s
forests, is it legally accepted? No legal provisions that recognise this exist within the forestry
laws. In addition, as the provincial and local governments have the capacity to initiate foreign
cooperation, REDD cooperation based on international agreements (contract or administrative
agreements) is also possible. The use of a license as the only recognised legal instrument for the
utilisation of Indonesia’s forestry resources contradicts the possibilities for the use of other legal
instruments based on the particular entity involved. This contradiction has emerged as a result of
inadequate legal provisions and harmonisation between the various laws and regulations.

B.

The Forestry Law and the Central Position of the Ministry of Forestry

As mentioned earlier, Barr et al indentify the MOF as having attempted to recentralise
government authority in the forestry sector.141 The case of REDD also demonstrates these
efforts.
The method of sharing governmental power in the forestry laws facilitates the MOF in
maintaining its central position. In the mining sector, the presence of the administrative border
scheme functions as a norm that governs the sharing of the authority between different levels of
government. Thus, there is a clear norm guiding the Ministry of Energy and Mineral Resources
in introducing its regulations. Conversely, the absence of such a norm in the Forestry Act
provides wide scope for the MOF to introduce regulations that can contradict other regulations.
Historically, the introduction of Indonesia’s decentralisation policy aimed to reduce the political
and economic dependency of the regions on the national government. During the Soeharto
regime, the national government gained most of the benefits from the management of natural
resources.142 Such an approach resulted in a social, economic and political crises and demands
for restructuring in the management of natural resources emerged.143 Shortly after the fall of the
Soeharto regime in 1998, the Indonesia Peoples Assembly (Majelis Permusyawaratan
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Barr and others, above n 3 at 2.
Hardjasoemantri and others, above n 20 at 7.
Ibid, at 9.
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Rakyat/MPR)144 adopted a decision (Ketetapan MPR/TAP MPR)145 which affected the
relationship between the national government and the regions regarding the management of
natural resources.146 The decision stated that the management, the sharing of authority and the
use of the natural resources between the national, provincial and local/city governments should
be conducted according to justice principles that aim to benefit the people in the regions and the
nation altogether.147 The TAP MPR then exclusively stated that the provincial and local/city
governments have authority to manage natural resources.148
A decision of the MPR is a recognized source of law. Its position in the law hierarchy is below
the Constitution but higher than an Act.149 Not all decisions of the MPR are still in force. In
particular, the TAP MPR relating to decentralisation and natural resources will be annulled when
an act (or acts) implements it.150 Thus when Indonesia’s first decentralisation law following the
fall of Soeharto’s regime directly employed this TAP MPR as a binding consideration,151 the
TAP MPR was invalidated.
In the sectoral regime, several acts implement the TAP MPR decision. In the mining sector, for
instance, the TAP MPR did not directly trigger the amendment of the 1967 Mining Act.
However, the Act’s implementing regulation was amended as a result of the adoption of the
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“Constitutional Reform in Indonesia: Muddling Towards Democracy” in Tim Lindsey Indonesia: Law and
Society (the Federation Press, NSW, Australia, 2008).
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of Regional Autonomy; the Regulations, the Sharing, and the Use of the National Resources based on the
Principle of Justice; and the Balance of Fiscal between the National and Lower Governments in the
Framework of Unitary State (Indonesia), art 3 (1).
See the Decision of Majelis Permusyawaratan Rakyat (MPR)/TAP MPR XV/MPR/1998 on the implementation
of Regional Autonomy; the Regulations, the Sharing, and the Use of the National Resources based on the
Principle of Justice; and the Balance of Fiscal between the National and Lower Governments in the
Framework of Unitary State (Indonesia), art 5.
See the Decision of Majelis Permusyawaratan Rakyat (MPR)/TAP MPR XV/MPR/1998 on the implementation
of Regional Autonomy; the Regulations, the Sharing, and the Use of the National Resources based on the
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See the consideration provisions of Regional Government Act 1999 22 (Indonesia).
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Decentralisation Law,152 which implemented the TAP MPR. The amendment shared the
authority to issue mining rights and licenses based on the administrative jurisdictions.153 In 2009,
new mining legislation, the Energy and Mineral Resources Act, exclusively states that state
control over mineral and coal resources is to be shared by the national, provincial and local/city
governments.154 This new Act makes it possible for lower government units to implement state
control provision on natural resources. As such, different levels of government have certain
authorities relating to state control over mineral resources. The scale of these authorities
generally relates to jurisdictional boundaries: the national government deals with affairs on the
national scale, and the provincial and local governments have authorities in their administrative
jurisdictions.155
In the forestry sector, the scenario is different. While the 2009 Mining Act uses the
administrative border scheme as a norm for the sharing of governmental power, the Forestry Act
does not use that standard and instead requires the enactment of a specific Government
Regulation that governs the transfer of authority.156 The 1999 Forestry Act does utilise the TAP
MPR as its binding consideration and specifically states that in the implementation of
governmental authority on the forestry sector, the national government transfers authority to the
provincial and local/city governments in order to support decentralisation.157 In addition, in the
elucidation provision, the Forestry Act recognizes that the decentralisation policy affects
governance over forests. Forest affairs which have an “operational character” (such as
controlling forests borders or preventing forest fires) are transferred to the provincial and
local/city governments, while forest affairs that have macro and national scales (such as national
forest policies and norms) remain exclusive to the national government.158
Unsurprisingly, because the extent of the authority of lower government units in the forestry
regime is not specifically stated in the Forestry Act and its regulations or based on an
administrative jurisdiction scheme, and at the same time, the MOF has authority to introduce a
regulation in the forestry sector, the sharing of governmental authority between different levels
of government is scattered among various forestry regulations. The wide authority of the MOF to
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share governmental power can increase its potential to ignore non-forestry regulations and
maintain its central position.
The method of sharing governmental power within the forestry sector facilitates the MOF in
limiting the role of lower government units. The degree of state control over the forestry sector
depends on the various laws and regulations, and unlike other sectors, is not based on the
administrative border scheme.

C.

The MOF Regulation and the Efforts to Secure the MOF Position

The wide authority of the MOF to share governmental authority increases the possibility of
introducing new regulations that maintain its vital position. This is reflected in the MOF
regulations on REDD, which refer to two distinctive legal origins, the COP decisions and the
Forestry Act.
The direct use of a COP decision as the basis for introducing a regulation may become
problematic. As discussed in the provious Chapter, in taking the form of a treaty, the Convention
and its Kyoto Protocol face legality issues. It is not clear yet whether the introduction of a
Ratifying Act or a Presidential Regulation can validly transform international law rules into
Indonesia’s legal system. Despite this, the MOF has still introduced its regulations based on the
COP decision. By introducing such regulations, the MOF perceives that the introduction of the
Ratifying Act of the Convention (Act No. 6/1994) and the Kyoto Protocol (Act No. 17/2004) has
validly incorporated the Convention and the Kyoto Protocol into Indonesian law. Accordingly,
any COP/CMP decision can also be accepted as part of Indonesian law. However, since the
ratifying Acts of the Convention and the Kyoto Protocol still raise legality issues, the adoption of
the MOF regulations by directly using COP decisions as the legal basis may result in similar
legality issues.
This potential legality issue may have driven the MOF to use an alternative legal basis to
maintain its central position on REDD. This involved introducing an MOF regulation that refers
to the term “environmental services” stated in the Forestry Act. This regulation does not directly
refer to the REDD mechanism as an instrument under the Convention, but it provides that a
certificate obtained from environmental activities can be treated as a certificate of REDD.
The use of different legal origins to adopt several MOF regulations that address REDD may
expectedly maintain the interests of the MOF to remain the principal organs for implementing
151

REDD. When the MOF regulations that refer the COP decision face the legality issue, the MOF
can use another regulation to maintain its vital function. Both ways indicate the efforts of the
MOF to maintain its central position on the use of Indonesia’s forest for the implementation of
REDD efforts.
However, efforts to maintain MOF’s central position have resulted in contradictions in laws and
regulations. This is the case as Indonesia’s decentralisation model provides the capacity for the
provincial and local governments to issue licenses for “environmental services”. The MOF, a
Governor and a Regent can issue such licenses based on their administrative jurisdictions.
However, the capacity to issue these licenses contradicts existing MOF regulations.
The efforts of MOF to maintain its central position have also ignored the need to harmonize
laws. Even though the MOF adopts several regulations on REDD using the different reference
points, contradictions with other laws should not emerge when the MOF undertakes legal
harmonisation. Yet, harmonisation with the Decentralisation Act and its implementing
regulations suggest the MOF is required to share significant authority to issue licenses for
environmental service activities with the provincial and local government.

VI. Conclusion
The beginning of this chapter mentioned that the Ministry of Justice and Human Rights
identified three challenges in the management of natural resources under Indonesia’s
decentralization context: competition between the national government and the lower
government units regarding authority over natural resources; the half-hearted decentralisation
policy which results in overlapping authority; and the focus of lower government units on
increasing their development budgets while ignoring issues about sustainability.159
These problems have also emerged in the implementation of REDD under Indonesia’s
decentralisation model. The MOF has half-heartedly embraced the capacity of provincial and
local governments to engage in REDD. This situation has resulted in the adoption of MOF
regulations that contradict the decentralisation scheme.
.
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CHAPTER 5 - REDD GENERATES COMPLIANCE WITH THE CONVENTION IN
INDONESIA’S DECENTRALISATION

I.

Introduction
One ring to rule them all, one ring to find
them, one ring to bring them all, and in
the darkness bind them (Gandalf, the
Fellowship of the Ring).

The implementation of the Convention under Indonesia’s decentralization model has become
problematic. The Convention and its Kyoto Protocol prescribe no substantive legal obligations
for Indonesia to reduce its greenhouse gas (GHG) emissions. In addition, the Convention has
faced legality issues. The legal status of the Convention in Indonesia’s legal system is unclear.
These problems have in turn made it difficult for the national government to direct lower
government units to conform to the goal of the Convention. However, REDD can generate
implementation of the Convention.
To implement the Convention in Indonesia, the national government requires the engagement of
different levels of government, as they have decentralised powers that affect Indonesia’s
commitment to the Convention. Indonesia’s high rate of GHG emissions results from
deforestation1 under the decentralisation context.2 The engagement of lower government units in
climate change efforts, however, can limit benefits they may gain from Indonesia’s natural
resources. For forested regions, timber has become an important source of local income, and has
provided new opportunities for small-scale, local economic actors.3 This potential limitation can
reduce the likelihood of the lower government units observing the Convention.
However, REDD can overcome this implementation problem. Although contradictory laws and
regulations governing REDD exists, REDD is compatible with Indonesia’s decentralisation. The
contradictory regulations are valid until they are specifically annulled. Thus, the MOF
regulations cannot reduce the authority of the lower government units as their capacity to initiate
1

2
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In 2005, the Food and Agriculture Organization (FAO) concluded that Indonesia has the fastest rate of forest
loss in the world, at almost 1.9 million hectares per year. This has made Indonesia the second major contributor
to GHG emissions resulting from deforestation. See The UN FAO Global Forest Resources Assessment 2005:
Progress towards sustainable forest management (Ch 3, FAO, 2005) at 42.
Jacques Bertrand, “Indonesia’s Quasi-federalist Approach: Accommodation amid Strong Integrationist
Tendencies” (2007) 5 International Journal of Constitutional Law, 576 at 581.
Christopher Barr and others Decentralization of Forest Administration in Indonesia: Implications for Forest
Sustainability, Economic Development and Community Livelihoods (2006) at 79-80.

foreign cooperation exists, granted by Indonesia’s higher level laws and regulations. Conversely,
the decentralisation regime cannot diminish the authority of MOF in implementing REDD based
on the MOF regulations. Both sides have an existing legal basis. Therefore, through REDD’s
mechanisms, the scheme has provided an opportunity for wider participation by lower
government units in climate change mitigation under the Convention.
This wider participation facilitates compliance by Indonesia with the Convention. This chapter
examines how REDD has generated compliance with the Convention in Indonesia. Through
REDD mechanisms, the Convention has engaged more domestic actors and connected them with
their domestic and foreign counterparts into climate co-operatives. Their co-operation generates
domestic legal instruments that function as the implementation measures for the Convention in
Indonesia’ legal system. These legal instruments can limit the use of forests for activities that can
increase deforestation. Part II will discuss the compatibility of Decentralisation with the REDD
mechanism. Part III will discuss elements of both the REDD mechanisms and Indonesia’s
decentralisation in making REDD efforts feasible. Part IV will analyse the effects of these
REDD projects on Indonesia. Part V will discuss the compliance of Indonesia with the
Convention, as a result of the REDD efforts undertaken at national and lower levels.

II.

The Compatibility of Decentralisation with the REDD Mechanism

Although there are contradictions between the laws and regulations that implement REDD in
Indonesia, Indonesia’s decentralisation actually fits with the REDD scheme due to the existence
of REDD’s flexible mechanisms, the national and sub-national approaches in market and nonmarket mechanisms.

A.

Decentralisation Fits with the REDD Mechanism

The implementation of state control under decentralisation is compatible with the REDD
mechanism. State control through the decentralisation arrangement is implemented by different
levels of government. As a matter of fact, whatever mechanism is employed in initiating a
REDD effort in Indonesia (whether national or sub-national) a government branch is engaged.
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The REDD mechanism aims to maximise the role of forest in mitigation efforts. 4 However,
utilizing forestry resources in one country for global climate efforts may require engagement by
various domestic actors because deforestation involves a variety of actors, namely national
governments, sub-national governments, timber consumers, and logging companies. This reflects
the operation of REDD at different levels of governance.5 In line with REDD, decentralisation
aims to empower different levels of government. Accordingly, the REDD mechanism facilitates
the need to empower different levels of governments for global mitigation actions. In the
national mechanism, the national government can initiate co-operation with public and private
entities. Similarly, the sub-national mechanism may engage the provincial and the local
governments.
The existence of the sub-national mechanism can directly mitigate deforestation that has taken
place under Indonesia’s decentralisation. Gunarso et al, by comparing the extent of deforestation
before and after decentralisation took place in 2001, suggested that deforestation has
significantly increased since decentralisation took place because the issuance of small-scale
licenses on timber harvesting (between 100-5000 hectares) by local governments has taken place
massively.6 This effect of decentralisation is not peculiar. Inoui and Alisjahbana indicate two
conditions that need to exist in order to achieve the aims of decentralisation. Firstly, function
should follow capacity. Secondly, revenue should follow function. These two conditions
emphasize that there needs to be a reasonable balance between expenditure responsibilities and
revenue instruments available to local governments.7 When the provincial and local governments
receive new authority, they need to find new sources of income to support their new function.
For regions with timber resources, the issuance of timber harvesting licenses may generate an
increase in income. Thus when the sub-national mechanism of REDD offers opportunities for the
engagement of lower government units in mitigation efforts, their interests in gaining benefits
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See the Preamble of the Decision 2 of the COP 13, Reducing emissions from deforestation in developing
countries: approaches to stimulate action, FCCC/CP/2007/6/Add.1, at 8; See also Arild Englesen and others
Reducing Emissions from Deforestation and Forest Degradation (REDD): An Options Assessment Report
Prepared for the Government of Norway (Meridian Institute, 2009) at 1: “Recognizing the potential role of
further actions to reduce emissions from deforestation and forest degradation in developing countries in
helping to meet the ultimate objective of the Convention”.
Heike Schroeder, “Agency in International Climate Negotiations: the Case of Indigenous Peoples and Avoided
Deforestation” (2010) 10 International Environmental Agreements: Politics, Law and Economics, 317 at 319.
Petrus Gunarso and others, “Menuju Pengelolaan Hutan Lestari dan Sumber Penghidupan Masyarakat Yang
Lebih Baik di Hutan Tropis: Pembelajaran dan Kesimpulan” in Petrus Gunarso and Others (eds) Pengelolaan
Sumberdaya Hutan Di Era Desentralisasi: Pelajaran Yang Dipetik Dari Hutan Penelitian Malinau,
Kalimantan Timur, Indonesia (CIFOR and ITTO, Indonesia, 2009) 173 at 173
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from forest can shift from an interest in issuing licenses for timber harvesting to an interest in
maintaining forests.
In addition, the existence of the sub-national mechanism of REDD is vital as it can directly
engage the lower government units. This direct involvement can reduce the separatist sentiments
of the regions in relation to the national government policies on the benefit sharing from natural
resources. Barr et al identify that since decentralisation took place, the community has utilised
new opportunities to reclaim forest areas. Previously, the Soeharto regime had hindered
community access to forests.8 The possible direct engagement of the lower government units can
reduce their dependency on the national government. They can make their own policy relating to
REDD in their forest areas.

B.

The Challenge of REDD: between Decentralisation and Centralisation

While the state control provision on natural resources and the arrangement of the authority under
the decentralisation model supports the flexible mechanisms of REDD, implementation of state
control through Indonesia’s government organs has given rise to contradictions between MOF
regulations and the decentralisation regime.
These contradictions are a result of the MOF’s efforts to centralise control over REDD. Three
possible reasons may exist. The first deals with the origins of REDD. Since REDD is negotiated
within the COP of the Convention, the MOF tries to centralise the policies on REDD. In this
case, the approach is in line with the decentralisation arrangement. As discussed in Chapter 4,
international politics refers to governmental power that remains exclusive to the national
government. As a result, since the national government negotiates on REDD at the international
level, and REDD is an international instrument, the MOF has tried to centralise the policies of
REDD. The second relates to the interests and capacities of the lower government units. The
focus of lower government units on using their decentralised authority to increase their
development budgets has ignored forest sustainability.9 This perception suggests that the lower
government units are unable to implement their authority on the forestry sector, and therefore,
the MOF tries to centralise the implementation of REDD to strengthen state control over the
forestry sector. The third relates to the distribution of the benefits from natural resources. When
8
9

Barr and others, above n 3 at 2.
Koesnadi Hardjasoemantri and others Laporan Tim Perencanaan Pembangunan Hukum Nasional: Kelompok
Kerja Bidang Hukum Dan Sumberdaya Alam (Badan Pembinaan Hukum Nasional Departemen Hukum dan
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lower government units have the capacity to engage in REDD, only regions with valuable forest
resources will benefit from the REDD initiative. Yet the Constitution requires the use of
Indonesia’s resources to derive nation-wide benefits for Indonesia’s people, not only those
people in regions rich in forest resources.
However, these potential reasons for centralizing REDD policy and control do not recognise the
flexibility of REDD under Indonesia’s decentralisation scheme. Undeniably, REDD is an
international law instrument, thus implying it is the domain of the national government.
However, the REDD mechanism has actually anticipated the possible direct involvement of
lower government units by establishing the sub-national mechanism. As such, the REDD
mechanism creates a dilemma for the national government. On the one hand, the implementation
of REDD should be under national government control because it is an international law
mechanism, but the REDD mechanism has altered this control through its flexible mechanism.
When this dilemma is put into the context of Indonesia, the MOF has ignored the flexibility of
the REDD mechanism and the capacity of lower governments to engage in REDD under the
environmental service scheme.
The flexibility of REDD should not be ignored by the MOF. The MOF has adopted regulations
that directly and indirectly address REDD based on the COP decision and the environmental
scheme. By adopting a regulation based on the COP decision, the MOF should incorporate the
flexibility of REDD. By adopting a regulation based on the environmental service scheme, the
MOF should also embrace the existing capacity of the provincial and local governments to
initiate the environmental service scheme under the Forestry Act and its implementing
regulations.
Furthermore, the focus of lower government units under decentralisation on increasing their
budgets can have negative impacts on the implementation of REDD. The lower government units
may carelessly issue REDD licenses to entities that are not capable of running REDD projects, in
order to meet the economic demands of their development budgets. In addition, the issuance of a
license might not be made pursuant to laws and regulations, but rather made in order to satisfy
the interests of the local political elites. If this is the case, the MOF should respond by issuing a
regulation that reduces these potential impacts on the implementation of the REDD.
Unfortunately, this is not the case. By limiting the capacity of lower government units, the MOF
has worsened the situation by creating contradictory regulations. In this situation, the MOF has
not tried to solve the local problems but has created potential vertical conflicts between the
national government and the lower government units. Instead of reducing the problem, the MOF
has exacerbated it.
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In addition, lower government units may alter state control arrangements in the forestry sector
when they conclude contracts with foreign entities. This argument can be justified by considering
the equal position of the parties in a contract; however it is not applicable when lower
government units issue a license. The issuance of a license can maintain state control over
forestry, no matter which level of government issues the license. Despite this, the MOF does not
fully recognise the capacity of the provincial and local governments to issue licenses. As such,
efforts to maintain the central position of the MOF in the forestry sector under the
decentralisation model have emerged as the priority, rather than efforts to maintain the state
control provision in the implementation of REDD.

C.

Contradictory Law: Disaggregated Entrance and Legitimacy Issues in REDD Efforts

The Forestry Act and its regulations may provide authority for the MOF to become the central
actor in determining the applicability of REDD and limiting the engagement of lower
government units. However, the decentralisation regime suggests a different scenario. Provincial
and local governments have the capacity to engage in REDD by using licenses and international
agreements. The contradictory laws and regulations do not invalidate each other, rather they
provide different routes for foreign and domestic actors to cooperate in REDD. A REDD
initiative can thus be based on the forestry regime as well as the decentralisation regime.
There is legal support for each contradictory scenario. To illustrate, the MOF may argue that
since the REDD mechanism utilizes Indonesia’s forestry resources, it is the Forestry Act and
regulations that are applicable, not the decentralisation regime. Conversely, lower government
units may argue that forestry regulations should be adopted in harmonization with the
Decentralisation Act. In fact, the Forestry Act and its regulations have addressed the TAP MPR.
The decision of the MPR (No. XV/MPR/1998) has required Indonesian legislation to implement
decentralisation by emphasising both the sharing of authority over and the benefits from natural
resources. Yet, since the Forestry Act and its implementing Government Regulation have no
specific legal provision addressing REDD, the MOF can issue a regulation on the basis it has the
relevant legal authority.10
One may argue the MOF regulations relating to REDD or the provisions that contradict with
higher laws and regulations are invalid. However, though this argument strongly challenges the
legality of the MOF regulations, they nonetheless remain in force, at least for now. The MOF
10

Forming of Laws Act 2011 12 (Indonesia), art 8.
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regulations or their provisions that contradict with the decentralisation laws can only become
invalid when the Supreme Court annuls them.11 To date, this has not occurred because no one
has challenged these regulations. Therefore the MOF regulations, though problematic, are still
valid. In addition, these MOF regulations have never been revoked by a higher regulation.
The existence of a valid legal basis for each scenario in initiating REDD efforts supports the
position of both the MOF and the lower government units. The provincial and local government
can cooperate on REDD with foreign entities, provided that decentralisation laws legally offer
such a possibility. As a result, there are different routes to access REDD efforts in Indonesia’s
jurisdiction. Different levels of government can implement the state control provision for the
applicability of REDD efforts in Indonesia’s jurisdiction, by using different legal instruments.
In practice, lower government units have employed contracts and administrative agreements for
implementing REDD initiatives. At least two provincial governments (Aceh and Papua) have
already signed agreements on REDD with Carbon Conservation, an Australian-based company.12
The Governor of Aceh has concluded an administrative agreement in the form of an MoU on
Environmental Cooperation, which includes REDD, with several states in the United States.13
The Governor of Papua (Indonesia) and several States’ governments in the United States have
followed similar steps.14 In a wider context, 16 states and provinces from Brazil, Indonesia,
Mexico, Nigeria, Peru, and the United States have initiated co-operation efforts for REDD within
an organisation of the Governors Climate and Forest Task Forces (GCF).15
However, the various routes of access for REDD can create political tension. The MOF and the
lower government units might challenge each other’s authority to engage in REDD in order to
protect their interests. The MOF may use the MOF regulations to limit the lower government
units in directly dealing with various REDD actors. Conversely, the lower government units may
challenge this limitation because the decentralisation regime allows them to co-operate with
domestic and foreign entities.
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Because of the contradictory laws and resulting political tension, the legitimacy of REDD
projects in Indonesia may become an issue. The Ulu Masen REDD project in Aceh provides an
example of such a legitimacy problem. The MOF challenged the conclusion of an international
contract between the Aceh government and an Australian company. Highly ranked officials
within the Ministry of Forestry suggested that the Ulu Masen Project was invalid because there
was no proper endorsement by the national government.16 However, the validity issue of the Ulu
Masen Project indicates the use of political pressure rather than a legal challenge. The MOF has
used its political influence to push the Aceh Government to conform to the MOF regulation.
Nevertheless, this political pressure might be the only resource for the MOF to push lower
government units into compliance with MOF regulations, though such pressure is weak. The
MOF does not have a strong legal basis to oppose the conclusion of the agreement between the
Aceh Government and the Australian-based company. The capacity of the Aceh Government to
engage in foreign cooperation exists because of the change in state structure from centralised into
a decentralised-based state, and also the implementation of the special autonomy in Aceh. In
addition, the agreement was already concluded before the MOF introduced its first regulation on
REDD concerning the Demonstration Activities of REDD in 2008.17 Politically, though the MOF
may perceive it has political influence over the lower government units, the MOF also faces a
constraint. The most western province of Indonesia has had a long history of freedom
movements and a complex relationship with the national government in Jakarta.18 As a result,
though political pressure can be applied, political pressure is sensitive to social, political and
economic conditions in Aceh.
The Ulu Masen case reflects a legitimacy issue for a bottom-up REDD initiative. When the
national government initiates REDD cooperation with a foreign entity, a contrasting scenario
might emerge. Lower government units might confront the national government’s REDD
initiatives. Dunlop advised that in Indonesia’s decentralisation model, the national, provincial
and local governments influence each other in the implementation of REDD projects.19 The
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conclusion of the Letter of Intent (LoI) between Indonesia (the national government) and
Norway, for instance, illustrates that the influence of the lower government units is vital for the
implementation of the REDD-related LoI.20 The LoI aims to impose a two-year moratorium on
the issuance of licenses for the exploitation of Indonesia’s forestry areas in return of Norway’s
US$1 billion grant for Indonesia.21 However, the national government can face difficulties in
giving domestic effect to the LoI. The national government created a Taskforce to implement the
LoI domestically, but because the national government chose the Central Kalimantan Province as
the location for a pilot project for the implementation of the LoI, the Taskforce needed to
conclude a Memorandum of Understanding (MoU) with the Governor of Central Kalimantan.22
This implies that the national government, through its Taskforce needs to conclude an MoU with
the Governor in order to implement the project, otherwise the provincial government of Central
Kalimantan could oppose the implementation of the project, or allocate the area for another
purpose.

III. Elements of Decentralisation that Support REDD
The opportunity for different government organs to be involved in REDD cooperation and
initiatives is the key factor for the initiation of REDD efforts. In this case, Indonesia’s domestic
legal system supports the flexibility of the REDD mechanism. Although governmental authority
over forests has been decentralised, because different levels of government can engage in foreign
co-operation, implementation of REDD and the Convention is facilitated.

A.

Foreign Co-operation in Decentralisation: a Paradox

Indonesia’s decentralisation has created a paradox from an international relations perspective.
The Decentralisation Act has maintained international politics as the exclusive domain of the
national government.23 This arrangement grants exclusive authority to the national government
to conduct international relations with foreign entities. Yet, the law also provides opportunities
for lower government units to initiate foreign co-operation. If foreign co-operation can induce
20
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international relations, the decentralisation scheme has created inconsistencies for participation
in international relations. While decentralisation reserved the power to conduct international
relations to national government, opportunities to engage in foreign co-operation under REDD
has provided a way for lower government units to access international relations.
As previous Chapters show, decentralisation has provided an opportunity for lower government
units to be involved in international co-operation. Provincial and local governments can initiate
international co-operation, without being limited as to whether such co-operation engages public
or private actors or both. This possibility can undoubtedly affect national government policy.
When a province concludes an agreement utilising certain areas of forest with a state government
from the United States, for instance, such an agreement will affect national government policy.
National government will no longer be free to introduce a policy affecting that area without a
legal dispute likely emerging. As a result, lower government units are not completely estranged
from international politics. Rather, they can push the national government to consider their
policies resulting from international co-operation before a domestic national policy is adopted.
Such a consideration might be a necessary requirement the national government should take into
account when adopting a policy on international and domestic affairs.
This possibility suggests that a paradox exists. The decentralisation laws intentionally aim to
limit the engagement of lower government units in international political affairs, but providing
the lower government units with legal authority to undertake foreign co-operation might actually
bypass this limit.
The paradox of decentralisation has changed the kinds of actors representing Indonesia in
international relations. Previously, the national government was the key central player for
Indonesia in international relations. Indonesia’s decentralisation scheme has added more players
for Indonesia in conducting international relations.
Before the 1999 Decentralisation Act (Regional Government Act No. 22/1999) was enacted, it
was easier for the national government to implement its foreign policy in the regions. For a long
time, the President had the central role of adopting and applying international agreements in
Indonesia. Though the President was required to obtain approval from Parliament in order to
conclude an international agreement, the procedure used in concluding such an agreement
reflected the strong position of the President. In 1960, the first Indonesian President, Soekarno,
sent a letter to the head of Parliament asking for more freedom in conducting international
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relations, including the capacity to conclude international agreements.24 Though the letter
acknowledged the constitutional provision requiring Parliamentary approval for the conclusion
of an international agreement, the President’s letter listed several areas that required
parliamentary approval. These areas were political affairs including friendship agreements,
alliances with other states, changes in state territory and border agreements; economic affairs
including agreements that affected state economy and loan agreements; and other affairs
concerning Indonesian law such as citizenship and justice.25 This suggested that other than
agreements relating to these areas, the President can conclude international agreements without
needing to obtain Parliament’s approval.
The President’s letter was therefore very powerful as it showed the capacity of the President to
overcome the constitutional provision requiring parliamentary approval to conclude an
international agreement. For a long time, the President’s letter guided governmental apparatus in
concluding international agreements26 even under the Suharto regime. The central role of the
letter demonstrated that even Parliament bowed to the President’s authority. Given this, the
position of the lower government units was marginal. This method of policy implementation
facilitated the national government in driving lower government units to conform to rules
adopted at international level. The national government had a strong hold on lower government
units.
However, the central role of the letter ceased on the introduction of the International Agreement
Act (No. 24/2000).27 This Act was enacted amidst the decentralisation reform initiated by the
adoption of Act No. 22/1999. The sharing of the governmental authority over foreign affairs has
consequently changed the kinds of actors involved in Indonesia’s foreign affairs. The adoption of
a policy relating to international affairs not only deals with the actions of governmental apparatus
at the national levels but also at lower governmental levels. As a result, two possible scenarios
exist. Instead of vertical (top-down) implementation of international policies in the domestic
legal system, a bottom-up method of policy implementation might also emerge. Thus policy
implementation follows the governmental hierarchy not only from the national government down
to the lower levels, but also from the lower levels up to the higher levels. Actions of provincial
and local governments in conducting foreign co-operation might require the national government
to adjust its future domestic and foreign policies.
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Furthermore, international relations conducted by lower government units with private entities
certainly have a different nature. Yet, such relationship can have “public” effects. A cooperation between the Aceh government and Carbon Conservation, an Australian company, has
closed access to forest in Aceh for other activities. Therefore, even though lower government
units initiate international relations with only private entities or lower government units from
other states, such actions can have similar effects to the actions of the national government in the
international arena.

B.

The Decentralisation Paradox and the REDD Mechanism: the Benefits for the
Convention

The paradox of decentralisation on international affairs benefits the implementation of the
Convention in Indonesia; particularly it can add more initiatives for climate efforts to take place.
The national government is not the only domestic actor which can initiate climate efforts through
international co-operation. Lower government units can also initiate international climate efforts
under the Convention. National and local climate initiatives can take place. Sovacool and Brown
suggest that it is vital to combine a top-down and a bottom-up approach in overcoming the
shortcomings of combating climate change.28 Climate change is a global concern while the root
of the problem lies in individuals activities. Thus, the strategy to solve climate problems should
combine the global and individual scales.29
Particularly through REDD, there are attempts to bring the global efforts for climate change into
the local context in order to reach individual actions. The REDD mechanism can generate
domestic effects for the Convention through the engagement of different levels of governments
in REDD efforts. REDD increases participation of domestic actors in foreign co-operation to
combat climate change effects, as decentralisation offers disaggregated access for Indonesia’s
government organs to conduct international relations. A top-down and bottom-up method in
relation to climate efforts can take place.
The paradox of decentralisation in relation to REDD suggests there are potential benefits for the
Convention. Direct mitigation efforts can be initiated at the national, provincial, and local
government level with the potential to provide economic benefits for different levels of
governments.
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C.

REDD Co-operation in Decentralisation: Extending the Reach of International Cooperation and State Responsibility

Efforts to extend the number of actors, however, can be fruitless without support in the domestic
context. No matter how flexible an international mechanism is, when it is not workable at the
domestic level, it cannot yield benefits. The possible involvement of these various entities has a
significant consequence under an international law perspective.
The workability of REDD under Indonesian’s decentralisation suggests that different levels of
government can represent Indonesia in international relations. Indonesia’s decentralisation may
have broadened the range of government actors that can participate in international relations and
co-operations.
Such a possible action can raise international law obligations for Indonesia from the perspective
of the international law on state responsibility. The Draft Articles on State Responsibility provide
a general provision that the conduct of a state’s organs of government or its agents can be
attributable to the state. This extends to persons or entities whose conduct is under the control of
those organs.30 Thus when an entity’s conduct is not attributable to the state, it cannot raise state
obligations. Article 4 of the Draft Articles on State Responsibility provides that “(1) The conduct
of any State organ shall be considered an act of that State under international law, whether the
organ exercises legislative, executive, judicial or any other functions, whatever position it holds
in the organization of the State, and whatever its character as an organ of the central Government
or of a territorial unit of the State; (2) An organ includes any person or entity which has that
status in accordance with the internal law of the State.”31 These Articles suggest that provincial
and local governments can commit to actions that breach international law and therefore can
raise obligations for the state. In this way, various government organs in Indonesia’s
decentralised scheme engage in REDD initiatives and initiate foreign relations, and their
activities may raise international law obligations for Indonesia.
As a result, the national government may be pressured to protect itself by introducing limitations
on the power of lower government units to initiate international relations and co-operation. There
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are many lower government units in each state, so such a limit would reduce the risks or
consequences for the state under international law.
Thus, Indonesia’s Act on International Agreement and the guidance of the Ministry of Foreign
Affair on the lower government units in conducting international co-operations require lower
government units to consult with the national government before they conclude any international
agreement. However, this requirement is more a logical consequence of international law rather
than an instrument intended to limit the capacity of lower government units under
decentralisation. Decentralisation law has opened the possibility for provincial and local
governments to conduct international relations and co-operation, risks potentially raised for
Indonesia under international law on state responsibility.
The same, however, is probably not true of the MOF Regulations on REDD. These Regulations
appear to deny the capacity of lower government units to conduct international co-operations but
also reject the flexibility of the REDD mechanisms that allow for the direct engagement of lower
government organs under the sub-national mechanism. As a result, the limitation imposed by the
MOF Regulations does not reflect awareness on the possible international law consequences but
rather an effort to centralise REDD in Indonesia.

IV. The Domestic Effects of REDD Co-operation
The existence of REDD efforts in Indonesia has generated domestic consequences. Certain areas
of forest in Indonesia are free from other activities, such as mining and timber exploitation.
These consequences have been affected by law.

A.

REDD Co-operation Preserves Forest Cover

The co-operation of various government organs with other entities in initiating REDD efforts
constitutes a direct and positive contribution to efforts to preserve Indonesia’s forests. Once a
forest area is designated for a REDD project, the use of the area is limited for other purposes.
Government organs of any level, for instance, cannot issue a license for mining activities in the
same area.
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1.

The National Government and Effect of its REDD Initiative

The national government’s conclusion of REDD agreements can generate top-down effects for
lower government units, irrespective of the uncertain legal status of the Convention. In the case
of the LoI with Norway, which aims to impose a two year moratorium on the issuance of licenses
for the exploitation of Indonesia’s forestry areas in return for funding, no law has been
introduced to transform the LoI into Indonesia’s legal system.32 Yet, there are two executive
instruments that relate to the LoI. Firstly, the President introduced a Presidential Decree No.
19/2010 on the Taskforce for Preparing the Formation of REDD+ Institutional Design.33 This
decree aims to establish a co-ordination body that can facilitate the formation of institutional
design for REDD+, prepare the instrument and payment mechanisms, establish a body that is
responsible for monitoring, reporting and verification (MRV), identify the provincial areas for
the implementation of the LoI, and other activities related to the LoI. 34 The introduction of the
Presidential Decree implies that the national government will implement the LoI through
executive instruments, bypassing the formal procedure usually required to transform a treaty into
national law.
Secondly, the President has issued an Instruksi Presiden (Inpres/Presidential Instruction) No.
11/2011 on the Moratorium on the Issuance of New Licenses and the Improvement of the
Management of Primary Forest and Peat Lands.35 From a legal perspective, the issuance of this
Inpres is controversial. Purnomo, the President’s adviser on Climate Change claims that the
Inpres has no relevance to the LoI between Indonesia and Norway.36 A closer analysis of the
Presidential Instruction reveals that nothing in the text directly mentions or considers the LoI
with Norway as the basis for the adoption of the Inpres. The executive legal instrument is
apparently not intended to transform the LoI into Indonesia’s legal system.
Nevertheless, the instruction requires Ministers, the heads of the government bodies dealing with
forestry and land-use, Governors, and Regents/Mayors to delay the issuance of new licenses
32
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relating to certain forestry areas for 2 years.37 As such, while one can say that this presidential
instruction is not explicitly related to the LoI with Norway, it is too coincidental that the Inpres
orders a two-year moratorium on the issuance of new licenses, which is exactly the same as the
requirement set in the LoI with Norway.38
Purnomo’s claim above might avoid potential controversies relating to the implementation of the
LoI in Indonesia. If the LoI has been transformed in the domestic legal system by using a
presidential regulation, such a regulation will face legality issues and controversy arises. To
avoid this, the national government has only introduced an executive instrument that has no
formal relationship with the LoI. Thus the Presidential Instruction cannot be challenged in the
Constitutional Court or the Supreme Court, while at the same time, it has ability to stop the
issuance of licenses that relate to the use of Indonesia’s forest areas.
Although it can be said that the Presidential Instruction cannot affect the general public, as it is
not a source of Indonesian law and it can only apply to internal executive matters, it should not
be forgotten that the authority to issue licenses in Indonesia rests in the hands of Ministers,
Governors, and Regents/Mayors. When they receive orders from the President, they will be
expected to follow them. This is especially the case for ministers, as ministers are appointed and
dismissed by the President.39 Governors, though democratically elected, are also directly
responsible to the President in their capacity as the representatives of the national government in
their regions.40 Regents or Mayors are also democratically elected, but they have an obligation to
provide yearly reports to the President on the way they implement their authorities as the head of
their autonomous regions.41 These reports are used by the national government to evaluate and
assess development in the regions.42 Nonetheless, Governors, Mayor or Regents can theoretically
disobey presidential orders and decentralisation policy legally guarantees the authority of the
Governors and Regents/Mayors to issue licenses in a variety of sectors. 43 Should a Regent for
instance ignore the two-year moratorium ordered by the President, political tension will
undoubtedly arise between them.
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To summarise, the use of executive instruments suggests how the national government has tried
to avoid the controversy involved in implementing international agreements in the legal system.
The initiation of REDD co-operation with foreign actors has triggered the conclusion of
international agreements that need to be implemented in Indonesia. Yet, facing certain legality
issues of the Convention in the legal system, the national government has tried other ways of
implementing the international agreement. Instead of introducing a new act or regulation for the
implementation of the LoI with Norway, the national government employed executive
instruments, decreasing the potential for controversy. A Governor or Regent may reject the
Inpres, but by prescribing a moratorium of only two years, the risk of rejection by lower
government units is reduced. Even if it does occur, the moratorium may already have finished
before the rejection becomes a legal or political issue.

2.

The Lower Government Units: Bottom-up and Top-down Effects

In practice, provincial and local government units have engaged in REDD efforts, both indirectly
and directly. Indirect engagement has taken place through national government initiatives. The
LoI with Norway, for instance, has engaged the Central Kalimantan Province as a result of
national government’s decision to select that Province as the location for a pilot project for the
implementation of the LoI.44 Direct engagement can take place when they engage in a REDD
initiative themselves. Such a direct engagement can take place when lower government units
issue a license for a domestic entity or co-operate with foreign entities. For instance, the province
of Aceh has co-operated with several foreign companies, Global Eco Resource, Carbon
Conservation and Flora and Fauna International, to initiate the Leuser and Ulu Masen REDD
Projects in Aceh.45 In addition, the Governor of Aceh has concluded a Memorandum of
Understanding (MoU) on Environmental Cooperation, which includes REDD, with several states
from the United States.46 Local governments have also engaged in REDD efforts. For instance,
the local government of Malinau in the East Kalimatan Province has engaged several entities in
order to establish the Deforestation Prevention Project of Malinau.47
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The direct engagement of lower government units in REDD efforts with foreign entities limits
the use of forest areas for other purposes. REDD efforts initiated by the provincial government
can limit the authority of both national government and local governments to issue licenses for
the utilisation of forest areas within the province. This can be the case as the national
government depends on the provincial government’s consideration in order to issue a certain
kind of license for a forest area. Specifically, when the national government aims to issue such a
license, recommendations from lower government units are required. These recommendations
can come from different levels of government, from the village level up to the provincial level.
The issuance of timber harvesting licenses in natural forests by the Minister of Forestry, for
instance, requires consideration from a Governor. The Governor can give the Minister this
consideration after obtaining consideration from a Regent.48 Thus, in order for the Minister to
issue a timber harvesting license, the role of lower government units is significant. When
considerations from a Governor or Regent do not encourage the Ministry to issue a license for
timber harvesting in one forest area, the Minister will not issue the license (see the previous
chapter). So, when the Province initiates a REDD effort in a certain area of forest; the Governor
will not give its consideration to the Minister of Forestry to issue a license in the same area.
Similarly, a Regent cannot issue a license for the same area in the same period of time.
At the local level, governments can render the national and provincial governments powerless in
issuing licenses in a forest area or initiating REDD projects. In particular, when local
governments initiate REDD efforts, other levels of government cannot utilize the designated
REDD areas. The national and provincial governments are therefore unable to issue licenses that
negatively impact upon the local government-initiated REDD effort. In this case, though local
governments are the third layer in the governmental hierarchy, they can push the national and
provincial governments to obey their local REDD initiatives.
These scenarios demonstrate the effect of the implementation of a policy taken by lower
government units on higher levels of government. In the provincial scenario, a provincial REDD
initiative can affect the power of the national and local governments to issue a license for other
purposes, especially those that reduce the forest cover needed for a REDD project. The initiative
has an upward effect on the national government and a downward effect on local governments
within the province. In the local government scenario, there is an upward effect. The Minister of
Forestry and the Governor will not obtain a recommendation from local governments, which is
needed to fulfil the requirement for the issuance of a certain kind of a license. As a result, REDD
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projects initiated by local governments can remove the authority of national and provincial
governments to issue licenses in areas that local governments designate for REDD efforts.
At the village level, although village governments cannot directly engage in REDD, they can
affect the policy of higher government levels. Once village governments have secured rights to
manage the village forest and have initiated REDD efforts, the designated areas are no longer
available for other purposes such as timber harvesting activities. The entities that are established
by village communities may have commitments with other parties that limit the power of
different levels of government to issue certain kinds of license in the same forest areas.
Undeniably, there may be potential conflicts of interest in the use of forest areas. This can occur
as various activities can take place in forestry areas and different levels of government share the
ability to issue licenses and initiate co-operation relating to the use of these forest areas. To
illustrate, the LoI between Indonesia and Norway requires a two-year moratorium on the use of
Indonesian forest areas for timber harvesting activities. Shortly after the conclusion of the LoI,
the Association of Palm Oil Industry raised concerns about the implementation of the LoI. The
Association contended that the moratorium affected its existing concessions relating to the use of
forest areas.49
However, as it turned out, these concerns were unfounded. The moratorium only applies for the
issuance of new licenses and provides an exception for existing concessions.50 Such an
exception, which protects existing rights relating to forest areas, was predictable. Otherwise,
entities currently holding valid concession licenses could apply to the courts to challenge the
government’s decision to cancel their concessions following the adoption of the LoI.
The possible engagement of national and lower government units can generate either top-down
or bottom-up implementation of international relations and co-operation. When the initiative is
taken by a provincial government to engage in a REDD co-operation, both the top down and
bottom up implementation approaches can take place. For instance, co-operation between the
Aceh government and Carbon Conservation has resulted in the Governor of Aceh introducing a
Governor Instruction No. 5/INSTR/2007 on Logging Moratorium for 15 years.51 In this case, the
provincial REDD initiative limits the capacity of the national government to grant rights for
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certain entities to harvest timber in Aceh Forests, provided that the area has been allocated for a
REDD purposes, and Carbon Conservation have secured rights to manage the area. This
provincial scenario also has a top down effect on the local government units within the province.
Local governments within the Province of Aceh cannot use the same area either to issue timber
concessions or initiate REDD projects with certain entities. The bottom up approach can also
emerge when local government initiates REDD projects in their administrative areas, limiting the
capacity of national and provincial governments to use the same area for other purposes or to
initiate REDD activities with different entities.

B.

REDD Co-operation and its Normative Character

The expansion of access to foreign relations may benefit climate efforts in Indonesia. More
domestic actors can engage in international efforts to combat climate change by co-operating
with their counterparts in other states. Their co-operation provides a legal basis for efforts to
preserve forests.
The engagement of various actors in REDD efforts is in this way facilitated through legal
instruments. No matter which government organ engages in a REDD effort, it will employ a
legal instrument that can take the form of a treaty, license, contract, administrative agreement
and so on. This suggests that REDD efforts have a normative character. The actors who engage
in REDD do not merely interact with other actors; they also employ legal instruments. These
legal instruments vary depending on the number and kinds of actors that engage. Treaties, for
instance, are possible as REDD can connect, via the national mechanism, the national
government in one country with its counterpart from another state or an international
organisation. Non-legally binding instruments such as an LoI can be used for REDD, as in the
case of the LoI between Indonesia and Norway. State contracts can also be used to engage state
organs in one state and private foreign entities.52 Such contracts are commonly used to facilitate
direct foreign investment in natural resources in developing countries.53 In essence, legal
instruments commonly used by public and private entities for their co-operation efforts can also
be used for REDD efforts. In addition, foreign entities are sometimes required to establish a
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domestic entity in one country to become eligible to obtain a license. As discussed in Chapter 5,
this is the case in Indonesia, as suggested by the MOF Regulations.
In sum, the use of these various legal instruments depends on the actors who engage in the cooperation, their preferences on the kinds of legal instruments and the domestic law in one
country. In the case of Indonesia, contradictory laws and regulations relating to REDD have
facilitated opportunities for the use of various legal instruments (see previous chapter).

C.

The Legal Instruments for REDD as the Implementation Measures of the Convention

The capacity of REDD to preserve forest areas suggests that REDD can benefit climate efforts
under the Convention. Irrespective of the legality issues concerning the Convention’s
implementation in Indonesia, the existence of REDD efforts can reduce Indonesia’s contribution
to global emissions from deforestation. From this perspective, the use of a legal instruments such
as licenses, contracts or treaties for REDD efforts in Indonesia can benefit the implementation of
the Convention. These legal instruments function as implementation measures for the
Convention.
Implementation of international agreements aims to generate domestic effects. The United
Nations Environment Programme (UNEP) identifies implementation measures such as laws,
regulations, policies, and other measures and initiatives necessary for Parties to meet their
obligations under a Multilateral Environmental Agreement.54 These measures, according to
Jacobson and Weiss, make international agreements effective in domestic legal systems.55 The
introduction of domestic legal instruments is a critical process for the implementation of
international agreements as it provides an instrumental procedure for the executive to apply and
the court to enforce international rules domestically.56
This reflects a dualist method for transforming international agreements into the domestic
sphere. This method provides that an international agreement should have a domestic
54
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United Nations Environment Programme (UNEP) Manual on Compliance with and Enforcement of
Multilateral Environmental Agreements (UNEP, 2006) at 32.
Harold K. Jacobson and Edith Brown Weiss, “A Framework for Analysis” in Harold K. Jacobson and Edith
Brown Weiss (eds) Engaging Countries: Strengthening Compliance with International Environmental Accords
(MIT Press, the United States, 1998) 1 at 4.
Bodansky asserts that “even in nominally “monist” countries such as the United States, where the Constitution
proclaims treaties to be part of the “supreme law of the land,” courts have tended to reach the same result,
finding that environmental agreements are “non- self- executing” and cannot be applied by courts directly”.
Daniel Bodansky The Art and Craft of International Environmental Law (Harvard University Press, Cambridge
(Mass) 2010) at 216-217.
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transformation process in order to have domestic effects. Oppenheim suggests that under the
dualism doctrine, in contrast to monism, international and national laws are fundamentally
different. International law cannot become part of the national legal system until it has been
transformed into the national legal system, either by national custom or by statute.57 As a result,
until a party to an international agreement introduces domestic law that is enforceable or custom
that has been accepted domestically, the international agreement may face difficulties in
generating domestic effects.
This implementation procedure has accordingly raised difficulties for Indonesia in giving the
Convention domestic effects. Indonesia still faces difficulties in determining the legal status of
treaties, including the Convention, in its legal system. In addition, the Convention has no legal
obligation for Indonesia, and therefore, it can barely generate domestic effects. Further, the
introduction of Act No. 6/1994 in Indonesia following the conclusion of the Convention does not
guarantee that domestic climate efforts under the Convention will take place. Thus the Act
cannot function as an effective implementation measure. The Kyoto Protocol has similarly faced
the same problems of legality and the absence of legal obligations in Indonesia’s legal system.
As such, the legal instruments that supposedly transform and implement the Convention and its
Protocol may have only minor significance.
However, through REDD, the Convention can have effective implementation measures.
Irrespective of whether a license, contract, presidential instruction, local government regulation
provincial regulation, LoI, administrative agreement, or bilateral treaty is used, when these
instruments limit the use of forestry areas for activities that increase emissions from
deforestation, they can function as domestic implementation measures.
Granted, these implementation measures of REDD are not the direct domestic implementation
measures of the Convention and its Kyoto Protocol. The measures are not formally introduced to
provide for the domestic applicability of these MEAs. Yet given that REDD is a mechanism
under the Convention that can limit Indonesia’s high emission rate from deforestation, REDD
can function as the implementation measure of the Convention.
When the legal instruments used for REDD limit emissions from deforestation, these measures
facilitate Indonesia in supporting international efforts under the Convention to stabilise GHG
concentrations. From this perspective, the legal instruments used for REDD complement the
existing implementation measures used for the Convention. Thus while the Ratifying Acts of the
57

Lassa Oppenheim International Law: a Treatise (vol I-Peace, 8th ed, H. Lauterpacht (ed), Longman Green and
Co, London, 1957) at 37-38.
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Convention and its Kyoto Protocol have struggled to generate domestic effects in the Indonesia’s
domestic context, the domestic measures of REDD can support the Ratifying Acts in generating
effects under the Convention. As a result, the legal instruments introduced for REDD can
complement these Acts in Indonesia’s legal system.

D.

REDD Co-operation Generates a Legal Obligation for Indonesia

The capacity of REDD projects to legally require the preservation of forests suggests that an
obligation to maintain forest cover in Indonesia has emerged. As a result of this normative
character, certain legal obligations to reduce emissions from deforestation actually exist for
Indonesia.
Having a normative character, REDD co-operation efforts and projects can generate legal rights
and obligations. Regarding licenses for REDD efforts; holders of such licenses have rights to
undertake carbon activities in REDD-designated areas for a maximum of 25 years, with the
possibility of renewal.58 A license is a valid legal instrument for initiating REDD efforts, which
in turn limits the power of government organs to issue other licenses in the designated area until
the existing license expires or is revoked. As a result, the area is free from other activities. In
turn, the government has rights to receive levies or taxes from the license holder. The emergence
of legal rights and obligations is also the case where government organs co-operate for or initiate
REDD efforts with public or private entities by using other legal instruments such as contracts
and treaties. Though the character of the legal obligations will vary depending on the terms and
conditions of the legal instrument used, these instruments all aim to create obligations to limit the
utilisation of certain area of forests.
The emergence of legal rights and obligations will ultimately affect the position of Indonesia
under the Convention. Due to the absence of firm legal obligations, the Convention has a weak
legal character. The Convention does not create legal obligations for the state parties.59 However,
through REDD, the Convention can generate a legal obligation at domestic levels. No matter
what legal instrument is used, certain legal obligations will arise. Through REDD, Indonesia is
under a legal obligation to limit the utilisation of its forestry areas due to the existence of legal
rights relating to those areas that are used for REDD efforts. This obligation requires Indonesia
to protect the rights of REDD investors who utilise forest areas for as long as the designated
58
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MOF Regulation P. 36/Menhut-II/2009 (Indonesia) on the Procedures for Licensing of Commercial Utilisation
of Carbon Sequestration and/or Storage in Production and Protected Forests, art 19.
See United Nations Framework Convention on Climate Change (UNFCCC) (opened for signature from 4 14
June 1992, entered into force on 21 March 1994) art 4.
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period stipulates. This is regardless of what legal instrument has been used to create those forest
rights. For instance, while it is possible to cancel a license, this can result in the loss of potential
benefits for the license holder. Consequently, such cancellation may be challenged before the
courts, which can award compensatory damages to the license holder.
Thus, Indonesia has acquired substantive and enforceable obligations. Such obligations emerge
from a bottom up process as opposed to the top down imposition obligations established in the
treaty itself. The obligations are not from the negotiations within the COP of the Convention. As
a result, although the Kyoto Protocol creates no obligation for the non-Annex I countries, their
roles as hosts of REDD efforts can ultimately generate obligations for them.

V.

REDD Co-operation and Indonesian Compliance with the Convention

REDD has generated positive effects for the implementation of the Convention in Indonesia.
This positive effect is a result of the effectiveness of the REDD mechanism. The flexible
mechanism of REDD aligns with Indonesia’s decentralisation model by facilitating opportunities
for different levels of government to co-operate with foreign actors. The REDD mechanism has
generated REDD initiatives which different levels of government and foreign public and private
actors can engage in, which leads to compliance with the Convention.
REDD efforts in Indonesia have the capacity to facilitate Indonesia’s compliance with the
Convention. This capacity lies in the compatibility of the REDD mechanism with Indonesia’s
decentralisation model. Such compatibility has resulted in the possibility for various domestic
actors to conduct and engage in REDD initiatives and co-operation efforts. Their engagement has
resulted in the use of various legal instruments that have legal effect in Indonesia’s legal system.
The legal instruments used for undertaking REDD initiatives have the capacity to function as the
implementation measures of the Convention, which in turn leads to compliance.
Under decentralisation, REDD has provided several benefits for the implementation of the
Convention in Indonesia. First, the REDD mechanism has generated several forms of
implementation measures for the Convention. By offering national and sub-national mechanisms,
REDD has generated the use of various legal instruments in the domestic legal system of the host
states. The national and sub-national mechanisms of REDD can engage public and private actors
in cooperation efforts across states. In this case, the more actors that can engage, the more kinds
of legal instruments are used. These legal instruments can function as the implementation
measures that aim to give domestic effect to the Convention. To this end, the legal instruments
used for REDD impose constraints on Indonesia in exploiting its forests. These constraints
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emerge as a result of the existence of certain rights for the entities that undertake REDD efforts.
In this scenario, REDD creates an obligation for Indonesia by using the normative interaction
between domestic actors and foreign actors.
Second, the capacity of REDD to generate an obligation for Indonesia might strengthen the legal
character of the Convention. The Convention is a weak legal instrument due to the absence of
any legal obligation that raises consequences for the state parties. A state party will not face any
sanctions when they do not perform the norms prescribed by the Convention. Yet, through
REDD, the character of the Convention can improve. The use of the a LoI for REDD cooperation between Indonesia and Norway, for example, has resulted in the adoption of a policy
that creates a two-year moratorium for new logging licenses as a trade-off for financial
contributions from Norway. In addition, the engagement of provincial and local governments in
REDD efforts in co-operation with various domestic and foreign actors has resulted in the
allocation of forest preservation areas. These domestic effects are legally imposed, provided the
allocation of forest areas for preservation has emerged as a result of the adoption of valid legal
instrument that can be enforced domestically and, for instruments such as contracts,
internationally.
Undeniably, when using a treaty for REDD efforts the legal character of this implementation
measure might be similar to the character of the Convention. Yet, if REDD efforts only involve
two states or alternatively a state and an international organisation, the legal character may be
strengthened. Unlike the Convention, which is a multilateral treaty, a bilateral treaty may have a
stronger character, provided reciprocity directly applies60 when a party does not fulfil its
obligation. Conversely, the role of reciprocity in a multilateral treaty is reduced because many
more parties are involved.61 These examples show how legal consequences can emerge in
conducting climate efforts under the Convention. As a weak legal instrument, the Convention
has gained a stronger character through REDD in Indonesia’s domestic context. In addition, in
the case of LoI between Norway and Indonesia, this LoI has generated domestic legal
instruments. It is the emergence of domestic legal instruments that have transformed the
character of international agreement in Indonesia. Instead of facing legality issues, the executive
instruments are recognisable instrument in Indonesia legal system. This recognition reduces the
potential legality issues of the LoI.
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See for instance a discussion on treaties and treaty obligations in Malgosia Fitzmaurice and Olefumi Elias
Contemporary Issues in the Law of Treaties (Eleven International Publishing, the Netherlands, 2005) at 147149.
Ibid, at 147-149.
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Third, as a consequence of state organs engaging in REDD, the emergence of a legal obligation
for Indonesia suggests that direct and indirect parties can create legal obligations for states
through their interactions outside the COP of the Convention. Their interactions not only connect
states with other states, but they also generate intra-state interaction among and between private
domestic actors, state organs and international organisations. This capacity is central, having
regard to the difficulties of introducing emission reduction commitments for the non-Annex I
countries of the Convention and of the Kyoto Protocol. As the introduction of commitments for
non-Annex I countries has faced constraints in the COP negotiations, this method of raising legal
obligations suggest an alternative method for introducing commitments for non-Annex I
countries.
In this alternative method, obligations to reduce emissions, especially from the forestry sector,
are created, which then creates similar substantive obligations to the obligation of the Annex I
countries under the Kyoto Protocol. In this case, the interaction between entities from the Annex
I and non-Annex I countries is critical. The Kyoto Protocol has created obligations for only the
Annex I countries of the Convention that are included in Annex B of the Protocol to reduce their
emission levels. The different obligations for these parties might benefit the countries excluded
from Annex B of the Protocol who do not have any legally binding obligation to reduce their
emission levels. However, through the interaction of actors from the Annex B countries and
those countries excluded from Annex B via REDD co-operation, both parties acquire obligations.
For example, the co-operation between the province of Aceh and Carbon Conservation on the
Ulu Masen REDD project has generated an obligation for Indonesia to protect the Ulu Masen
forest area from mining or logging activities. Otherwise, legal consequences may take place.
Similarly, a two-year moratorium on the issuance of new logging licenses in exchange for
Norway’s financial compensation has created an obligation for Indonesia to preserve certain
forestry areas. These interactions can lead to obligations to reduce emissions, which are similar
to the substantive obligations imposed for entities from the Annex B countries of the Kyoto
Protocol. In addition, the existence of REDD projects in Indonesia has created binding and
enforceable commitments to reduce emissions from deforestation. The legal instruments used for
the implementation of REDD projects have their own enforcement mechanisms. The use of a
contract gives a possibility for the parties to resolve a dispute in an international arbitration. The
use of a license provides opportunities for the licensee to go to domestic courts to challenge a
government decision. Or, for the case of the MoU between the national government and the
Central Kalimantan Province to implement the LoI with Norway within the province, the parties
involved will try to avoid political tensions between them, which allow the LoI to have domestic
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effects. Each of the legal instrument use for a REDD project can have their own enforcement
mechanism.
These effects of REDD have facilitated Indonesia’s compliance with the Convention. In
achieving the goal of the Convention, which is “stabilization of greenhouse gas concentrations in
the atmosphere at a level that would prevent dangerous anthropogenic interference with the
climate system”,62 Article 4 lists the commitments the parties should undertake.63 This goal and
the measures listed are interconnected. The state parties to the Convention have a legal
obligation to stabilise emission of GHGs that put the climate system in danger. In order to
achieve the goal, the Convention prescribes norms that the state parties will undertake. Yet,
without a legal obligation, the state parties may ignore these norms. This is where REDD,
through its mechanisms, is significant. The mechanisms of REDD have led to the introduction of
projects initiated at national down to village levels, which has in turn imposed obligations for
Indonesia through the use of various legal instruments. These REDD projects have led to limits
in Indonesia’s emission from deforestation. Such emissions reduction can contribute to global
efforts in pursuing the goal of the Convention. As such, Indonesia complies with the Convention.

VI. Conclusion
The uncertain legal status for international agreements in Indonesia’s legal system has raised
concerns regarding the ability of such agreements to have domestic effects. This is true for the
implementation of the Convention in Indonesia. Under this situation, REDD may provide a
solution.
Through REDD, different levels of government can initiate international co-operation. REDD
has offered national and sub-national mechanisms that facilitate the engagement of the national
and lower government units in climate efforts under the Convention.
The engagement of different levels of government in REDD has generated normative effects in
Indonesia. Their engagements have employed a variety of legal instruments that limit the
exploitation of forestry areas.
The legal instruments introduced pursuant to REDD agreements can serve as the implementation
measures of the Convention. Despite the fact implementation of the Convention faces legality
issues in Indonesia, REDD can facilitate the Convention in generating domestic effects. The
62
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UNFCCC (opened for signature from 4 14 June 1992, entered into force on 21 March 1994), art 2.
UNFCCC (opened for signature from 4 14 June 1992, entered into force on 21 March 1994), art 4.
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legal instruments used for REDD function as domestic measures that drive Indonesia to limit the
exploitation of forestry areas. This limitation reduces Indonesia’s emissions arising from
deforestation.
The case of REDD in Indonesia may suggest that a process involving public and private actors
can finally drive a state to obey international agreements, such as the Convention, even though
no strong legal obligation exists explicitly within the Convention.
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CHAPTER 6 - THE REDD AND COMPLIANCE THEORIES

I.

Introduction
Why do nations obey
international law? 1

Koh’s question above gains importance in the context of global climate efforts, especially for the
developing nations (the non-Annex I countries). The Convention does not state any firm
obligations for state parties, and the introduction of the Kyoto Protocol under the Convention
excludes the non-Annex I countries from any commitment to reduce greenhouse gas (GHG)
emissions. Thus non-Annex I countries do not have any substantive obligations under the two
Multilateral Environmental Agreements (MEAs). Nevertheless, the introduction of the Reducing
Emission from Deforestation and Forest Degradation (REDD) scheme2 in developing nations
might create a different scenario.
REDD might induce compliance with the Convention as it limits the use of forestry areas for
activities that increase deforestation rates. When there are fewer activities that exploit forestry
areas, emissions from the forestry sector are reduced. As such, despite the absence of any legal
commitments to reduce GHG emission under both the Convention and its Kyoto Protocol, the
non-Annex I countries that enter REDD agreements will face legal constraints in exploiting their
forestry resources. Therefore, REDD can push developing countries into compliance when they
host REDD projects.
This chapter first aims to examine REDD in light of several compliance theories. Examining the
capacity of REDD to induce compliance with the Convention is crucial. It suggests a way in
which MEAs may induce states’ compliance through a mechanism involving various actors who
are not directly parties to the Convention, such as sub-national government, companies,
international organisations, and non-governmental organisations (NGOs). Current literature only
explains how REDD can be workable. The capacity to induce compliance is central as nonAnnex I countries such as Brazil and Indonesia are responsible for 50 percent of the total
1
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Harold H. Koh, “Why do nations obey international law?” (1996-1997) 106 Yale L.J., 2599 at 2599. [“Why
Nations Obey”].
REDD generally refers to “positive incentives on issues relating to reducing emissions from deforestation and
forest degradation in developing countries; and the role of conservation, sustainable management of forests and
enhancement of forest carbon stocks in developing countries”. See Report of the Conference of the Parties on
its thirteenth session, UNFCCC, Bali, 3 to 15 December 2007, 1 (b) (iii), FCCC/CP/2007/6/Add.1*, 14 March
2008.

emissions from deforestation.3 Eliasch comments that forestry is responsible for 17 per cent of
global emissions and has become the third largest source of anthropogenic GHG emission after
energy supply and industrial activity.4
This chapter will apply several compliance theories to REDD in order to identify which of the
theories can adequately explain the capacity of REDD to induce compliance. Aspects of each of
these theories contribute to the explanation of how REDD can induce compliance with the
Convention and its Kyoto Protocol. The most adequate theory is transnational legal process.
REDD can induce co-operation between various actors, who are not directly parties to the
Convention, through the use of legal instruments that function as domestic measures of the
Convention. These legal instruments are not the formal measures that states employ to
implement the rules of the Convention and the Kyoto Protocol. Yet, although the legal
instruments may vary in character, they are all able to limit the use of forestry for activities that
increase deforestation, namely timber harvesting, mining exploitation in forest areas or
agricultural plantation.
Implementation involves the process whereby states transform rules agreed at the international
level into rules accepted in their domestic legal system.5 It aims to transform international policy
into workable actions.6 More specifically, the United Nations Environment Programme (UNEP)
defines implementation as “enacting and promulgating relevant laws, regulations, policies, and
other measures and initiatives necessary for Parties to meet their obligations under an MEA”.7
These measures, according to Jacobson and Weiss, are efforts to make an international
agreement effective in domestic legal systems.8 The introduction of domestic legal instruments
is a critical process for the implementation of an international agreement, as it can provide an
instrumental procedure for the executive and the court to enforce international rules
3

4

5

6

7

8

Indonesia and Brazil are responsible for 30 per cent and 20 per cent respectively. See Nicolas Stern The
Economics of Climate Change: Stern Review (Cambridge University Press, Cambridge, 2007) at 171.
Johan Eliasch Climate Change: Financing Global Forests: The Eliasch Review (The Stationery Office
Limited, UK, 2008) at 6.
In Alvarez’ words: “implementation is concerned with the methods by which States transform international
obligations into acceptable rules within their domestic legal systems”. Jose E. Alvarez, “Why Nations Behave”
(1998) 19 Michigan Journal of International Law, 303 at 304; See also Burgstaller, who suggests that
implementation involves “measures that states undertake in order to put international agreements into domestic
law”. Markus Burgstaller Theories of Compliance with International Law (Martinus Nijhoff Publishers, the
Netherlands, 2005) at 4.
Daniel Bodansky The Art and Craft of International Environmental Law (Harvard University Press, Cambridge
(Mass) 2010) at 205.
UNEP Manual on Compliance with and Enforcement of Multilateral Environmental Agreements (UNEP,
2006) at 32.
Harold K. Jacobson and Edith Brown Weiss, “A Framework for Analysis” in Harold K. Jacobson and Edith
Brown Weiss (eds) Engaging Countries: Strengthening Compliance with International Environmental Accords
(MIT Press, the United States, 1998) 1 at 4.
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domestically.9 For this research, the legal instruments introduced and used for REDD are
considered as the implementation measures of the Convention.
This chapter adopts the broad sense of compliance offered by Jacobson and Weiss. Compliance
thus refers to “whether countries in fact adhere to the provisions of the accord and to the
implementing measures that they have instituted”.10 States are in compliance when they perform
certain “procedural obligations” which include submitting required regular reports; carrying out
“substantive obligations,” namely controlling activities within their domestic jurisdiction; or
conforming to “the spirit of treaty” which generally occurs only if a treaty provides obligations
in a “broad normative framework.”11 Compliance with the Convention through REDD occurs
when such mechanisms generate emission reductions by limiting the use of forestry for other
activities. This limitation can ultimately drive the non-Annex I countries to adhere to the goal of
the Convention.
The second part examines several compliance theories and how aspects of these theories can
explain compliance with the Convention through REDD. The third part will review the REDD
and its relationship with transnational legal process (TLP). Part four will discuss how
transnational legal process in the context of REDD can capitalise elements of the other
compliance theories.

II.

Compliance Theories and REDD

Compliance is central to international agreements. Unlike domestic law, international law has no
exclusive enforcement mechanisms.12 Yet even without specific enforcement measures the
ability of an international agreement to direct states’ behaviour nonetheless exists.13 The
UNFCCC is not an exception. Despite the absence of firm legal obligations, the non-Annex I
countries show an intention to reduce GHG emissions by initiating REDD mechanisms and
actively engaging in negotiations on REDD within the Conference of the Parties (COP) to the
Convention. This supports efforts to achieve the goal of the Convention. The following

9
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Bodansky asserts that “even in nominally “monist” countries such as the United States, where the Constitution
proclaims treaties to be part of the “supreme law of the land,” courts have tended to reach the same result,
finding that environmental agreements are “non- self- executing” and cannot be applied by courts directly”.
Bodansky, above n 6 at 216-217.
Jacobson and Weiss, above n 8 at 4.
Ibid.
Andrew T. Guzman, How International Law Works: a Rational Choice Theory (Oxford University Press, New
York, 2008) at 8.
Ibid at 9.
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paragraphs discuss several compliance theories with the aim of identifying the relevance and
adequacy of these theories when applied to REDD.

A.

Rationalist-based Compliance Theories and the REDD Scheme

The two rationalist theories, the Three R’s and Domestic Political Coalition, have the potential to
explain the capacity of REDD to induce compliance with the Convention. Yet, the unitary state
assumption used by these theories cannot fit with the REDD mechanisms.

1.

Rationalist Theories: the Three R’s and Domestic Political Coalition

The state parties to the Convention have embraced the introduction of REDD. Without emission
reduction commitments under the Kyoto Protocol, the non-Annex I parties have shown a
willingness to contribute to the reduction of GHG emissions.14 This indicates a positive step for
global efforts to reduce the impact of climate change. Perhaps the explanation that first comes to
mind for this willingness to contribute to climate efforts is the rationalist assumption that states
“act rationally to maximise their interests,”15 and that “states must experience some gain as a
result of their engagement with the international legal system, and that gain must be larger than
what they invest.”16 As REDD offers financial benefits, the non-Annex I countries will maximise
gains by implementing REDD in their countries.17
Using this rationalist assumption, Guzman builds his three R’s (Reciprocity, Reputation, and
Retaliation) theory of compliance.18 Guzman explains that in respect of the first R, Reciprocity,
violation of a treaty by one side would trigger a violation by the other side. The first party to
violate a treaty will benefit for a certain period until the other party does the same action. After
14
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Eric A. Posner and David Weisbach, Climate Change Justice (Princeton University Press, New Jersey, 2010)
at 3. See also Sumudu Atapattu, “Climate Change, Differentiated Responsibilities and State Responsibility:
Devising Novel Legal Strategies for Damage Caused by Climate Change” in Benjamin J. Richardson and
others (eds) Climate Law and Developing Countries: Legal and Policy Challenges for the World Economy
(Edward Elgar Publishing Limited, Cheltenham UK, 2009) at 43.
Jack L. Goldsmith and Eric A. Posner, The Limits of International Law (Oxford University Press, New York,
2005) at 7.
Guzman, above n 13 at 12.
“In essence, the REDD mechanism is based on the idea that forest will contribute to climate change mitigation
when the value of protecting forests meets the development strategies. This implies that developing nations
will obtain payment when they avoid activities that result in deforestation and forest degradation, and the
countries prepare for REDD activities”. See Arild Angelsen and Sheila Wertz-Kanounnikoff, “What are the
Key Design Issues for REDD and the Criteria for Assessing Options?” in Arild Angelsen (ed) Moving Ahead
with REDD Issues, Options and Implications (CIFOR, Bogor (Indonesia) 2008) at 11-12.
Ibid at 12.
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reciprocal violation, the outcome returns to a situation similar to the time before parties agreed to
the treaty. The second R, Reputation, refers to the situation where each party to a treaty wants to
improve its reputation by showing a strong commitment to comply with its promises. States will
thus try to maintain their reputation so that their future promises will be trusted. Regarding the
last R, Retaliation, violation of a treaty can generate retaliatory action, which will result in
increased costs of the breach. These three Rs drive states to comply with international law, which
can promote international cooperation.19 Each of these R’s can generate costs for states that
violate international law, and therefore states will try to minimise these costs. The intention to
minimise costs from violation can generate compliance with international law.20
Similarly, Trachman, using a softer unitary states assumption, also applies the rationalist
assumption to build his domestic political coalition theory to explain compliance.21 Trachman
claims that “the proximate cause of compliance is a domestic political decision to engage in the
behaviour that constitutes compliance.”22 This is a consequence of the recognition that
international legal commitments can create domestic political coalitions in two ways: coalitions
within states (“direct beneficiaries”) and coalitions with other states (“indirect beneficiaries”).23
To illustrate, Trachman explains that a treaty on trade will have support from consumers of
imported products (direct beneficiaries) in one state, as they can enjoy certain benefits from the
reduced domestic barriers to imports.24 Additionally, the producers of those products (indirect
beneficiaries) will support the treaty as they too benefit from the reduced foreign barriers.25
Therefore, supporters of compliance naturally exist on both domestic sides, and states
consequently maintain compliance because of domestic pressures. This theory considers both the
preferences of states and of domestic constituents in examining compliance, where states act as
mediators for their constituents’ interests.26
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Ibid at 211.
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Guzman, above n 16 at 12.
Joel P. Trachman, “International Law and Domestic Political Coalitions: the Grand Theory of Compliance with
International Law” (2010-2011) 11 Chicago Journal of International Law, 127 at 128.
Ibid, at 131-132.
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185

2.

Rationalism and the Problem with Unitary State Assumption

Undoubtedly, the non-Annex I countries will maximise financial gains by implementing REDD
projects in their countries.27 This supports rationalist-based theories to explain compliance with
the Convention through the REDD scheme. However, while this rationalist assumption might
apply, compliance theories that are based on this assumption cannot adequately explain how
compliance with the Convention emerges through REDD. One particular reason for this is the
inadequacy of the rationalist assumption in dealing with different levels of government and the
three mechanisms of REDD: the national, sub-national and basket mechanisms, which can be
applied under the market or non-market approaches.
Guzman, for instance, in building his compliance theory, assumes that states are unitary actors.
He argues that assuming that states are not unitary actors raises difficulties in explaining states’
interests, because the interactions between states and actors within states are very complex.28 In
addition, although the roles of sub-state actors are important in international governance, states
generally still maintain “vertical” accountability.”29
However, because it assumes a unitary state, this theory might only be applicable under the
national approach to REDD,30 where a project is initiated by national government cooperation
with another state through the use of a treaty. When a project takes place in a country, the host
state will avoid violating the agreement as costs might be incurred. Similarly, the sponsoring
state will adhere to the agreement as certain costs in terms of the three R’s might otherwise arise.
Thus, in order to minimise costs and maximise benefits, the state will implement domestic
measures for REDD. However, under the national approach to REDD, states can also contract
with private entities. Such a possible use of contracts suggests Guzman’s three R’s theory may
27
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“In essence, the REDD mechanism is based on the idea that forest will contribute to climate change mitigation
when the value of protecting forests meets the development strategies. This implies that developing nations
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be irrelevant, as it does not explain how compliance emerges through cooperation between states
and private entities.
Moreover, the assumptions made by the domestic political coalition theory also apply to REDD.
REDD provides opportunities for state parties to the UNFCCC to cooperate in reducing
emissions.31 REDD initiatives in the non-Annex I countries might generate large, cheap and
quick reduction efforts for GHG emissions by offering incentives to the owners and users of
forest through national governments or other domestic actors.32 For the Annex I countries,
sources of finance for REDD activities can be derived from public and private institutions,
depending on the nature of the projects.33 Naturally, indirect and direct beneficiaries can exist in
the Annex I countries and non-Annex I countries. Entities in the Annex I countries might use
REDD projects to support their government in obtaining a more affordable method of meeting
Kyoto commitments, especially if REDD credits can enter the carbon markets, not merely in the
voluntary markets. In turn, supporters for REDD in the non-Annex I countries exist as they can
gain financial benefits through their forests. Both sides therefore support the REDD mechanism.
The existence of supporters on both sides can form domestic coalitions, which can sustain their
governments’ adherence to the Convention.
Similar to Guzman’s Three Rs theory, Domestic Political Coalition Theory faces difficulties in
explaining how compliance with the Convention can emerge through REDD. Trachman
undoubtedly alters the assumption of state as a unitary actor by considering the role of actors
within states and their interaction across states. State preferences are the result of domestic
constituents’ interests. However, despite these alterations, this theory still maintains the
assumption that states are unitary actors. As Trachman asserts, the existence of direct and
indirect beneficiaries only makes an international agreement an instrument that states use to
connect domestic communities across states.34 This renders the role of states central. As such,
similar to Guzman’s perception, this theory can only properly apply to REDD when a country
adopts the national approach for REDD implementation. Nevertheless, this theory can still be
applicable under the sub-national approach to REDD35 when the national government initiates
sub-national REDD projects in a country. In other words, the sub-national REDD approach
applies with centrally planned methods.

31
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Stern, above n 3 at 538.
Arild Angelsen, “Introduction” in Arild Angelsen (ed) Realising REDD+ National Strategy and Policy Options
(the Center for International Forestry Research (CIFOR) Bogor (Indonesia) 2009) at 1.
Angelsen and Wertz-Kanounnikoff, above n 27 at 12.
Trachman, above n 26 at 134.
This approach allows REDD activities to be initiated by individuals, communities, NGOs, companies, and
national/local governments in a certain area. See Angelsen and others, above n 30 at 32.
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Considering the national, sub-national and basket mechanisms of REDD, the two rationalistbased theories assumption on unitary states are irrelevant. It was states that agreed to the decision
of COP 13 on REDD. Domestic actors within states do not have the capacity to make decisions
on REDD. Until this stage, the unitary state assumption applies. However, since REDD does not
limit the option to undertake a REDD initiative to states, but also enables domestic entities to
participate in REDD projects, disaggregation of states as unitary actors is a necessity. This is
because tensions between states and the domestic actors can arise on the initiation of REDD
projects. When, for example, a state intends to initiate a REDD project with another state, at the
same time as provincial or local government intends to undertake a REDD project in the same
area of forests with their own counterparts, a tension between different levels of governments
will arise. In another scenario, when a local community rejects a proposal of the national
government to undertake a REDD effort, a conflict between the national government and the
local community can arise. These scenarios suggest that interests within states may vary, and
thus, the assumption of the rationalist-based theories that states are unitary actors is flawed.
The two rationalist-based theories cannot explain why REDD generates compliance with the
Convention through domestic coalitions between public and private entities across states. The
rationalist assumption causes the two theories to maintain the unitary actor approach in
determining states’ compliance. Departing from the unitary state assumption requires rationalistbased theories to disaggregate their sense of rationalism in the domestic context. As the subnational mechanism of REDD allows lower government units and other domestic actors to
interact with foreign actors, the disaggregation of rationalism is necessary in order to
accommodate the preferences of various domestic actors. As a result, the rationalist assumption
that states are unitary actors becomes inadequate.

B.

Managerial Theory

1.

Compliance and Management of Compliance

Chayes and Chayes’ managerial theory perceives that cooperation and problem solving methods
are vital in regulatory treaties to foster states’ compliance with international regulatory
agreements. The Chayeses assume that the key to compliance with a multilateral agreement is a
managerial process: “an iterative process of discourse among the parties, the treaty organisation,
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and the wider public.”36 This process works because states’ intensive, extensive and
interdependent relationships exist which require them to adjust their actions.37
Central to the Chayes’ managerial theory is the recognition that the iterative process requires
states to adjust their expectations whenever they enter into an international agreement. This
generates a new concept of sovereignty.38 Sovereignty “no longer consists in the freedom of
states to act independently, in their perceived self-interest, but in membership in reasonably good
standing in the regimes that make up the substance of international life.”39 In this sense, a
propensity of states to comply with international obligations exists. By considering the
efficiency, interests, and norms in negotiating international agreements,40 states have a
willingness to adjust their expectations when entering into treaties. As a propensity to comply
exists, cooperation and a problem solving approach are the best methods to foster compliance
with treaties, not enforcement.41
The existence of propensity gives rise to an opportunity to manage compliance. This
management process is vital as although states may show a willingness to comply, they may face
problems that could lead to non-compliance, namely: “(1) ambiguity and indeterminacy of treaty
language; (2) limitations on the capacity of parties to carry out their undertakings; (3) the
temporal dimension of the social, economic, and political changes contemplated by regulatory
treaties.”42
Therefore, efforts to deal with these problems are critical for generating compliance. Managerial
theory proposes that transparency, dispute mechanisms and capacity building programmes are
central to resolving the driving factors of non-compliance.43 These strategies can emerge through
continual interactions between the parties, the institutional bodies, and the public.44
36
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Abram Chayes and Antonia Handler Chayes The new sovereignty: Compliance with International Regulatory
Agreements (Harvard University Press, Cambridge (Mass) London, 1995) at 25-26.
Ibid at 26.
Ibid at 27.
Ibid, at 27.
Ibid, at 4. Efficiency drives propensity to comply as states will capitalise on costs used for the negotiation of
treaties. When states comply, they can save the “transaction costs”. This suggests that what states have spent
in negotiating treaties should gain a result. Interest can reflect the propensity to comply because a state will
only enter when their interests are accommodated. When a state finally enters into an agreement, it can reflect
an exchange of interests. Norms envisage propensity to comply as treaties are legally binding instruments
which tend to be accepted by state parties as law. In this sense, the Chayes assume that when a state accepts
international obligations, it can generate state compliance as legal obligation tends to drive state parties to obey
the treaty norms.
Ibid, at 3.
Ibid, at 10.
Ibid, at 22-28.
Ibid, at 25.
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2.

Managerial Theory and REDD

The managerial theory is significant in explaining the process by which parties reach a consensus
on, create and modify the rules of REDD within Conference of Parties (COP) of the UNFCCC.
All state parties have been involved in negotiations and modifications of REDD and its rules.
However, this theory cannot explain how REDD can drive states to comply with the Convention.
The process used since the adoption of the Convention up to and including decisions on REDD,
has reflected the managerial theory. The state parties have tried to develop the rules of the
Convention and find suitable mechanisms for its effective implementation. Their ongoing
negotiations, for instance, have increased the nature of the parties’ obligations by introducing the
Kyoto Protocol and have reflected the interests of wider parties in REDD. However, managerial
theory can only explain the compliance of states with an international regulatory agreement
during the negotiation process, not at the implementation stage. The intention of state parties to
co-operate is managed through the continual process of negotiation, which can improve the rules
of multilateral agreements.
Managerial theory thus focuses on process at the international level. 45 This character tends to
focus on the role of states. States negotiate and accept multilateral agreements, along with
mechanisms and policies adopted at the international level. Hence, this theory assumes that once
negotiation at international level resolves the existing problem, states will implement the rules of
regulatory treaties in their domestic legal systems. However, the focus on process at the
international level, while recognising the importance of wider public participation in the
negotiation process of treaties, does not in turn explain how treaties will effect a change in
behaviour in the wider public. It suggests that the public will voluntarily adjust their behaviour in
accordance with treaties agreed to at the international level. Alternatively, it suggests that once
states enter into treaties, the states will enact legislation to generate domestic effects.
Considering this character, the managerial model provides an inadequate explanation as to how
REDD can foster compliance with the Convention. REDD provides implementation measures
that allow further negotiations between not only states but also private actor and states and
between private actors. Their negotiations can take place outside the COP of the Convention and
can result in newly accepted rules between them. This is where the explanation of compliance
45

In fact, the Chayeses recognise that “for contemporary regulatory treaties, the internal analysis, negotiation,
and calculation of benefits, burdens, and impacts are repeated at the international level”. Ibid, at 17.
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through REDD is lacking. Nevertheless, this managerial process might facilitate efforts to
improve the REDD mechanism within the COP of the Convention through improving and
negotiating proper mechanisms for the implementation of REDD.

C.

Fairness Theory on Compliance

1.

Fairness and Compliance

Central to Thomas M. Franck’s theory of fairness and compliance is the question “is
international law fair?”46 The answer is vital because when international law rules are fair,
compliance emerges voluntarily.47
Franck describes two aspects of fairness. The first is legitimacy, which relates to procedure or the
“right process” in creating rules.48 The fairness theory perceives that to be legitimate, rules
should be derived from a “popular belief” on a right process.49 This process should meet a
widely accepted standard as to “how rules are made, interpreted and applied.”50 When certain
rules are adopted from such a standard, those rules are legitimate and thus can drive
compliance.51 The second aspect is distributive justice, which deals with the distribution of
burdens. Law is fair when it can dispense burdens fairly. 52 When the public accepts this
perception of fairness, it can induce public compliance with rules. 53 While legitimacy relates to
“process fairness”, distributive justice deals with “moral fairness.”54
Although Franck explains these aspects of fairness, there are difficulties in determining fairness
as it can originate from different perceptions. Franck admits that everyone has a different sense
of fairness, as fairness itself is the outcome of “social context and history.”55 Recognising these
difficulties, Franck suggests finding initial perceptions of unfairness as barriers,56 which requires
everyone to agree on core assumptions of unfairness that are then used as “gatekeepers” in
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Thomas M. Franck, Fairness in International Law and Institutions (Oxford University Press, New York, 1995)
at 6. [“Fairness”].
Ibid, at 7.
Ibid.
Ibid.
Ibid, at 8.
Ibid.
Ibid.
Ibid.
Ibid, at 22.
Ibid, at 14.
Ibid, at 15.
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discussions on fairness.57 “No trumping”58 and “maximin” are the core assumptions suggested by
Franck. The no trumping principle is useful in negotiating agreements as no participants can use
their own values and beliefs to trump the values and beliefs of others.59 The participants need to
agree on an initial sense of fairness before further negotiations on agreements can take place.60
The other assumption, maximin, suggests that “inequalities are permissible when they maximize,
or at least contribute to, the long-term expectations of the least fortunate group in society.”61
Recognition of these gatekeeper principles is vital. They can identify the community in which a
legal system will function and frame a common understanding of fairness.62 Community, where
international rules apply, is a “social system of continuing interaction and transaction.”63 This is
the context in which discussions on rights, rules and moral values take place in order to shape the
perception of fairness.64 Thus in order to foster compliance, international law rules should meet
community perceptions of fairness.65

2.

Fairness Theory and REDD

The fairness theory of compliance complements the managerial theory. Fairness theory can
provide an explanation for the process of achieving a consensus on REDD, and how the REDD
mechanism can pull the interests of non-Annex I countries in order to engage them in climate
efforts under the Convention. Yet it cannot adequately explain how REDD can modify the
behaviour of the non-Annex I countries so that it conforms to the Convention. When the rules on
REDD are fair, how can those rules induce voluntary changes of behaviour at domestic levels?
Fairness theory cannot offer an adequate explanation.
There are several aspects of fairness in REDD that support the application of the fairness theory.
The first exists within the Common but Differentiated Responsibility (CDR) principle.
Fundamentally, the CDR principle highlights the greater role for the countries included in Annex
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The “no trumping” principle suggests that “for agreements to be fair, they must be arrived at through fairnessdiscourse, not by one of the parties insisting on the objective validity of its vision”. See Thomas M. Franck,
“Law, Moral Philosophy and Economics in Environmental Discourse” in Ronald St. John Macdonald (ed),
Essays in Honour of Wang Tieya (Martinus Nijhooff Publishers, the Netherlands, 1994) Ch 21, 311 at 330.
See Franck “Fairness”, above n 57 at 16.
Ibid.
Ibid, at 18.
Ibid, at 15.
Ibid, at 10.
Ibid.
Ibid, at 26.
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I of the Convention in efforts to combat climate change.66 This principle includes providing
financial contributions to costs that developing nations incur in implementing measures under the
Convention.67 Thus, when REDD offers assistance through the financial contributions of the
Annex I countries for limited deforestation, developing countries perceive REDD as fair.
Consequently, they show a willingness to engage in a mechanism under the Convention even
though it will restrict their behaviour in exploiting their forests. The maximin assumption thus
applies to implementation of the Convention through REDD.
Second, REDD reduces the necessity of the “no trumping” principle, which is required in a
negotiation involving many participants. REDD has created the possibility of negotiation outside
the Convention and the Protocol. This possibility permits negotiations to take place with fewer
participants. Thus, parties engaged in REDD can bring their values and perceptions of fairness to
the negotiations with less participants. In this case, the CDR principle can be modified based on
agreement between fewer parties when negotiating on a REDD project.
Third, REDD can distribute burdens fairly. When a REDD project takes place within non-Annex
I countries, it limits the choices of such countries in exploiting their forests. As a result, both the
Annex I and non-Annex I countries are burdened: the former must provide funding, the latter
must stop exploiting their forests. REDD, which limits the non-Annex I countries in using their
forests, can allocate these burdens fairly so that both the Annex I and non-Annex I countries face
constraints.
Fourth, by allowing for the engagement of sub-national government and non-state actors, the
REDD mechanism allows for the possibility of wider acceptance by the global community where
the Convention rules apply.68 In other words, REDD can increase the legitimacy of the
Convention as new entities can directly engage in efforts to combat climate change. Thus REDD
can create a process of engaging actors in a wider framework. This is vital as efforts to curb
deforestation in one country can deal with different levels of government and non-state actors.
The efforts also involve accommodating divergent interests in forests. This is where the sense of
fairness in REDD becomes relevant. Instead of limiting REDD projects only to states (under the
national approach), REDD offers sub-national mechanisms where lower government units and
private actors can engage. Funding for both mechanisms can be derived from the public and
66

67
68

See the United Nations Framework Convention on Climate Change (UNFCCC) (opened for signature June 20,
1992, entered into force 21 March 1994), art 3 (1).
See the UNFCCC (opened for signature June 20, 1992, entered into force 21 March 1994), art 4 (3).
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government. See Andrea Cattaneo, “Robust Design of Multiscale Programs to Reduce Deforestation” (2011)
Environment and Development Economics, 1 at 1-2.
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private sectors, or the market.69 This allows for direct involvement of more actors. As such, the
REDD mechanism does not only dictate how REDD projects will be implemented but it also
empowers those actors to directly engage in projects. REDD, therefore, creates a more legitimate
process, whereby a variety of actors, not only states, can engage in climate efforts.
These characteristics of REDD justify fairness operating in the international community. REDD
might pull the interests of many state and non-state actors, which might suggest elements of
compliance. However, while fairness theory can explain the possibility of compliance emerging
voluntarily, it is inadequate in explaining compliance with the Convention through REDD.
Fairness theory can only explain the importance of following the right process in which
participants debate rules that will restrict their behaviours. The process may induce compliance
but does not explain how rules of the Convention are conveyed or enforced through the REDD
mechanism.
The fairness theory is inadequate to explain how REDD can shape the behaviour of states and
their domestic constituents. When negotiations on REDD takes place under a national approach,
there is no guarantee that the domestic constituents will follow the national government’s
decision. Thus the national government might conclude a treaty on REDD but fail to induce
domestic changes. Under the sub-national approach, a state’s domestic law will determine if
domestic entities, such as sub-national government or NGOs, can initiate direct negotiations with
other states’ entities. Thus, although the perception of fairness might emerge through direct
negotiations on REDD, domestic laws may become constraints in the implementation of REDD
projects. This is because REDD is an international law instrument while forestry governance
mainly falls within the domain of domestic law.

D.

Transnational Legal Process

The theories examined above can contribute to the explanation of how REDD can induce
compliance with the Convention. Yet those theories cannot provide an adequate explanation as
to the way internalisation of the Convention’s rules takes place through REDD. Koh claims that
norms, agreed at the international level, need to penetrate the domestic legal system in order for
states to obey them.70 International law norms are not only debated and interpreted, but should
69
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For discussions on REDD funding, see for instance Angelsen and others, above n 35; Rosemary Lyster, above
n 30; Fry, above n 30; T. John and others, “A three-Fund Approach to Incorporating Government, Public and
Private Forest Stewards into a REDD Funding Mechanism” (2008) 10 (3) International Forestry Review, 458.
Koh “Why Nations Obey”, above n 1at 2602.
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also become part of domestic law through the internalisation process.71 This makes transnational
legal process (TLP) significant. The interaction of public and private actors in REDD might
transform norms of the Convention into domestic legal systems.
To illustrate the possible norms of conveyance, Shaffer describes:72
Legal norms in almost all domains of law circulate around the globe. The norms don’t travel
by themselves. They are conveyed by actors, whether instrumentally or reflexively. They are
sometimes codified in international treaties, whether of a binding or non-binding nature. At
other times they are diffused through informal processes involving bureaucratic networks of
public officials, transnational networks of private actors such as business representatives,
non-governmental activists and professionals, and hybrid combinations.

1.

Transnational Law and Transnational Legal Process

Transnational law is central to TLP. As Koh claims, TLP is not a new phenomenon as it can be
traced back to the concept of transnational law73 first introduced by Philip C. Jessup in 1956.
Jessup identified that a transnational situation exists when activities engage more than one state
and many entities such as individuals, corporations, states, organization of states, or other
groups.74 Such a situation cannot easily fit within public international law and private
international law, as both are state-centric.75 The former governs the relations between states, and
the latter is applicable to an event that emerges in more than one state and addresses relations
between national legal systems.76 As a result, law that can be applied between states, between
actors and states, and between actors across states is necessary. Transnational law was thus
71
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proposed by Philip C Jessup to be applicable in such transnational situations.77 Jessup defined
transnational law as “all law which regulates actions or events that transcend national frontiers.
Both public and private law are included, as are other rules which do not wholly fit into such
standard categories.”78 Transnational law is “law applicable to the complex interrelated world
community which may be described as beginning with the individual and reaching up to the socalled “family of nations” or “society of states.””79
In its development, some scholars have expanded the concept of transnational law. Friedman, for
instance, refuses to refer to the term “transnational law” as a kind of a legal regime. To become a
regime, the existence of an agency that can enforce norms is important, which is absent in the
concept of transnational law. As a result, the use of transnational law only means “norms and
institutions which span, are valid in, or apply to more than one country or jurisdiction”. 80
Slaughter suggests that transnational law is “simply national law that is designed to reach actors
beyond national borders: the assertion of extraterritorial jurisdiction. Extraterritorial
jurisdictional provisions are often the first effort a national government is inclined to make to
regulate activity outside its borders with substantial effects within its borders.” 81 MenkelMeadow advises that transnational law is “the study of study of legal phenomena, including
lawmaking processes, rules, and legal institutions, that affect or have the power to affect
behaviours beyond a single state border.”82
From Jessup’s perspective on transnational situations and transnational law, Koh, using
“computer-age imagery,” describes transnational law as “downloaded,” “uploaded” and
“horizontally transplanted.”83 Transnational law is in the “downloaded” sense when it describes
the process of internalising international law into domestic law. 84 It has an “uploaded” character
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when a norm is conveyed from one domestic legal system into another through a treaty. Norms
are uploaded into a treaty and then downloaded by parties to the treaty into their domestic law. 85
“Horizontally transplanted” laws are norms through borrowed from other states. 86 In order to
properly understand how transnational law works, TLP is central.87
Shaffer argues that despite the idea that transnational law applies to transnational situations,88 it
can also function as “the construction and flow of legal norms”, to explain the capacity of
transnational law to convey norms across state borders through transnational forums.89 This
capacity to convey is useful for evaluating the process in which a law from one country can
induce change in other states, whether through the enactment of law, use of law by the courts, or
changes in domestic law and private behavior.90 Through the construction and conveyance of
norms, TLP makes transnational law work.91

2.

Transnational Legal Process

Koh perceives, when asked “[w]hy do nations obey” international law rules, the answer lies in
the transnational legal process of “interaction, interpretation and internalisation.”92 This process
repeatedly engages governments and non-government actors, where they “generate and interpret
international norms and then seek to internalise those norms domestically.”93 Unlike the process
of traditional international law, which focuses on “horizontal jawboning” between states, TLP
focuses on “vertical domestication” whereby international law rules “trickle down” and become
part of the domestic legal system.94 Koh defines “transnational legal process” as:95
the theory and practice of how public and private actors-nation-states, international
organizations, multinational enterprises, non-governmental organizations, and private
individuals--interact in a variety of public and private, domestic and international fora to
make, interpret, enforce and ultimately internalize rules of transnational law.
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This definition suggests that, through the inclusion of public and private actors and international
law and domestic law, TLP has a hybrid character. This hybrid character takes several forms.
First, TLP is “non-traditional” compared to international law as it includes international law and
national law, and public and private law.96 Second, due to the involvement of nation-state and
non-state actors, TLP is “non-statist.”97 Third, TLP is “dynamic,” as transnational law norms are
created, modified, and penetrated from both international and domestic laws and both public and
private laws.98 Finally, TLP is “normative” because interactions between actors can create new
rules that require those actors to interpret, internalise and enforce the new rules.99 Because of
these characteristics, actors engaged in TLP not only stick with the existing rules but also
possibly create new rules for their future interactions.100
Because of the hybrid character of TLP, many norms can flow from the interaction of various
actors. Schaffer comments that norms circulated in TLP could originate from treaties (of soft or
strong nature), private codes, new norms promoted by transnational actors, or a combination of
these.101 Most of these norms, however, are likely to be produced by more powerful states, such
as the United States and the European Union.102 Thus, transnational legal norms more likely flow
from powerful nations to other countries.103
In the context of transnational law, Friedman, advises that some norms can “transcend national
or local norms”. This is the case for the European Union, where norms established at the
European level can contradict the norms in a member state’s jurisdiction. Similarly, in the case
of federations, federal law can generally alter a state’s law.104 Some other norms have a
“parallel” character, where more than two jurisdictions (countries or states in a federation)
voluntarily apply and enforce such norms.105
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Moreover, Koh describes the three steps of TLP as:106
One or more transnational actors provokes an interaction (or series of interactions) with
another, which forces an interpretation or enunciation of the global norm applicable to the
situation. By so doing, the moving party seeks not simply to coerce the other party, but to
internalize the new interpretation of the international norm into the other party's internal
normative system. The aim is to "bind" that other party to obey the interpretation as part of
its internal value set. Such a transnational legal process is normative, dynamic, and
constitutive. The transaction generates a legal rule which will guide future transnational
interactions between the parties; future transactions will further internalize those norms; and
eventually, repeated participation in the process will help to reconstitute the interests and
even the identities of the participants in the process.

In TLP, three kinds of internalisation can exist: “social internalization, political internalization
and legal internalisation.”107 Social internalisation occurs when the public embraces the
international law norm.108 Political internalisation takes place when political elites accept the
norm and take efforts to adopt it as domestic policy.109 Lastly, legal internalisation occurs when a
domestic legal system incorporates the norm through executive action, legislative action, judicial
interpretation, or through a combination of these.110 When the internalisation process succeeds,
an international law norm becomes part of states’ domestic law systems.111 This seems to suggest
that transnational legal process may drive a state to obey international law norms. Koh suggested
that after internalisation occurs, violation of the internalised norm by a state may create “frictions
and contradictions that disrupt its ongoing participation in the transnational legal process.”112
TLP is therefore vital to understanding compliance with the Convention through REDD. It offers
a theory of mechanisms that connect public and private actors, which allows internalisation of
international law rules into domestic law through a combination of domestic and international
law processes, whether public or private.113 This kind of interaction also applies in the context of
REDD, giving opportunities for states to internalise the UNFCCC norms into their domestic
legal systems.
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3.

Criticisms of Transnational Legal Process

Several criticisms of TLP emerge. The first criticism of TLP relates to domestic political
systems. One central element of TLP, according to Keohane, is the way “interstate activity,
transnational relations, and domestic law and politics” work together to internalise international
law rules.114 Yet, TLP ignores the significant role of liberal democracy in the internalisation of
international law rules.115 For Keohane, the potential for internalisation of international law rules
in non-liberal states undeniably exists, as self-interest might drive those states to adjust their
behaviour.116 Yet, internalisation of norms through TLP is constrained in non-liberal states.117
In this sense, Koh rejects the assumption that a liberal democracy is a required condition for
internalization of norms in TLP. While admitting that the liberal state is “more open” to
internalisation of international law rules, Koh asserts that even non-liberal states internalise rules
of international law. Koh illustrates this through his example of Letters of Credit (LC), which
even illiberal states obey.118 In China, Koh adds, internalisation of international law rules may
exist through actions of the executive government and this emerges even without legislative
measures or enforcement by the courts.119 This suggests that the process of internalisation can
transform illiberal states into more liberal ones.120 Thus, the internalisation of international law
rules does not depend on the form of domestic legal system but rather the extent of
internalisation in the domestic legal system.121
Koh attempts to explain the capacity of TLP to internalise international law rules in non-liberal
states, using China as an example. Yet his explanation as to how international law rules become
applicable in China’s domestic legal system is, in effect, based on the state-centric approach of
the rationalist assumption rather than through the interaction, interpretation and internalisation of
norms as in TLP. When the Executive considers that international law rules might offer benefits
for China, alterations to domestic rules might occur. As such, the rationalist assumption applies.
Consequently, the opportunity to see a causal relationship between the interactions of
transnational actors in internalising international law rules through TLP is slim. In addition, to a
certain extent, China has been transformed into a market economy. Individual Chinese farmers
114

115
116
117

118
119
120
121

Robert O. Keohane, “When does International Law Come Home?” (1998) 35 Houston Law Review, 699 at
700.
Ibid, at 701.
Ibid, at 710.
For further discussion on the way illiberal democracy can restrict internalisation of norms through TLP, see
Keohane, ibid at 711
Koh “Bringing International Law Home”, above n 110 at 674.
Ibid, at 676.
Ibid, at 677.
Ibid, at 675.
200

can become directly involved with and depend on the market system to pursue profits, and do not
merely depend on state order.122
Similarly, Koh’s example of an LC can only show the application of rationalism in a condition
Keohane describes as as an“exclusion from the club.”123 Keohane explains that states will coordinate their actions to resolve issues by designing accepted standards among them. This leads
to the formation of a “club,” where its standards become the only standards. Members of the
club, since they have an interest in co-coordinating their behaviour, will comply with the
standard in order to gain benefits. This can drive non-members to follow the standard in order to
gain benefits from the club or otherwise be excluded.124
When the LC is the only standard accepted in international trading transactions, there is no other
option but to obey its rules. For instance, importers of Chinese products from many countries
might require an LC as the payment instrument in order to deal with Chinese exporters –
otherwise Chinese producers cannot export their own products. Thus, for the sake of national
exportation, China’s government will obey rules applicable to the LC. As a result, internalisation
takes place. However, this cannot fully show the significance of TLP for non-liberal states. It is
in the best interests of China to apply the rules of the LC in order to become involved in
international trading. This situation makes it easy for internalisation to take place.
The second criticism of TLP is from Burgstaller who argues that TLP cannot explain why and
how internalisation emerges.125 Such an explanation is important in order to understand states’
behaviour when international law rules are in conflict with domestic rules.126 This suggests that a
causal explanation on the internalisation of norms is necessary. Such an explanation can provide
a better understanding as to the way internalisation occurs even when domestic rules become a
burden. Yet, even when a causal explanation exists, it is important to provide empirical
rationalisation in order to understand the dynamics of TLP in internalising international law
norms.
Bugstaller’s criticism tends to ignore many cases that exist which explain the way norms are
conveyed from one place to another. Lex Mercatoria (the law of merchants or mercantile law),
the role of the International Monetary Fund, World Trade Organisation law and the
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transplantation of corporate bankruptcy law into East Asian Countries are just a few cases that
exist among the many.
Berman and Kaufman observe that the combination of the necessity for international trade
participants to share a common practice in transactions that can reduce commercial risks, and the
long existence of the transnational community (since around the 9th century), has facilitated the
establishment of lex mercatoria.127 In its development, despite their differences, national legal
systems have adopted a high degree of uniformity in regard to trading regulations, reflected by
each country’s contract law and the emergence of international conventions.128 In the case of lex
mercatoria, the transnational private actors facilitated the spread of norms to many legal
systems. Michael argues that the lex mercatoria is a form of transnational law, which combines
elements of national and non-national law. Consequently, it poses a challenge to the traditional
state-based focus.129
While lex mercatoria can show the essential role of private actors in spreading norms, roles for
both public and private actors exist in the field of international economic law. For instance,
although World Trade Organisation (WTO) law is a form of public international law, private
actors have exerted their influence and role in its development.130 Private actors have
increasingly been complementing government function in WTO negotiations, and as a result, the
government only supervises the private actors in their roles.131 Yet, although the role of private
actors has increased, as in the case of WTO law, the role of public actors is still significant.
WTO dispute settlement procedures only recognise the government member as the eligible
participant in the dispute settlement process, and no access is given to private individuals or
companies.132 As a result, the government will represent individuals or companies in WTO
dispute settlement. A company that faces constraints in undertaking international trade because
of domestic regulations in another country can file a complaint to the WTO through its state.
When such a complaint succeeds, an international standard of trading practice can be applied in
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the other state, replacing the previous one.133 In this sense, the combination of the roles of public
and private actors has facilitated the spread of norms from one country to another.
TLP can also take place in a specific country context. Facing economic crisis in 1997, Indonesia
sought help from the International Monetary Fund (IMF). Michael Camdessus, the IMF
Managing Director, saw the crisis as a big opportunity to induce reforms in Indonesia to “demonopolize the economy, improve the rule of law and establish accountability in management of
public resources.”134 IMF-led reform of legal infrastructure in Indonesia thus occurred,
especially in relation to the role of the state and its institutions (though long-term reforms are still
necessary, with an emphasis on local politics and social character). 135 Halliday, by examining
corporate bankruptcy law in South Korea, China and Indonesia, identified the role of
international financial institutions as the transnational legal architect for the transplantation of
commercial law area in those countries.136
These are the examples that Burgstaller overlooks. However, the best response to Burgstaller’s
criticism is a case study. A case study can show causal explanations on the internationalisation
of norms into domestic legal systems. In addition, a case study can explain how internalisation of
norms may still occur despite contradictions with domestic law.
The third criticism of TLP comes from Chander who questions the origins of internalised norms
in TLP. While Koh describes a process to internalise norms, no explanation as to the source of
these norms is offered.137 The term “norm” has descriptive and prescriptive meanings.138 The
former refers to a “behavioural regularity”, while the latter refers to an “evaluative standard.”139
Some norms have regulatory character while others are constitutive.140 Norms have a regulatory
character when they attempt to “guide or regulate conduct by defining which actions are
forbidden, which are required, and which are permitted.”141 Prohibitions, requirements, and
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permissions are the example of regulatory norms.142 Norms have constitutive character when
they provide a model of action that can be used to “evaluate (justify and criticize) behaviour.”143
Public international law consists of legal norms. These norms have a prescriptive sense when
they prescribe “what its subject must do,” a prohibitive sense when they give a limitation as to
what its subject “must not do,” and a permissive sense when they specify what its subject “may
do.”144 Specifically to international environmental law, prescriptive norms apply “a community
standard that aims to guide or influence behaviour— traditionally, the behaviour of states, but
also, more recently, the behaviour of institutions and private actors.”145 From this perspective,
an international law norm might be derived from its text. Thus in the context of an MEA, the text
contains norms. Raz explains that the term “norm” has a very close meaning to the term “rule,”
especially when a rule requires action or grants permission.146 Therefore, the Convention
introduces norms in its rules that prescribe what the state parties should do.
Chander adds that questioning the source of norms is significant as domestic societies do not
merely accept foreign norms, and TLP should choose which norms will be incorporated and
created in domestic legal systems.147 Similar to Burgstaller, Chander’s criticisms might best be
responded to by conducting a specific case study in a specific context. According to Shaffer,
Koh’s explanation on TLP lacks “extensive empirical study”, as there has been no examination
on the conditions and factors that can limit the application of TLP. 148 Explanations on TLP only
provide a general theory as to the way internalisation of international law norms penetrate
domestic legal systems. This general theory cannot adequately explain which norms are
internalised within the dynamics of domestic legal and political systems.149
For the Convention, norms are derived from its text. For instance, in its introduction, the
Convention recognizes that “states should enact effective environmental legislation.”150 By
means of prescriptive norms, the Convention requires the state parties to introduce
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implementation measures at domestic levels. This implementation is vital to achieve the ultimate
goal of the Convention: “stabilization of greenhouse gas concentrations in the atmosphere at a
level that would prevent dangerous anthropogenic interference with the climate system.”151 In
order to achieve this goal, Article 3, for example, prescribes that the state parties should “protect
the climate system for the benefit of present and future generations of humankind, on the basis of
equity and in accordance with their common but differentiated responsibilities and respective
capabilities.”152 There are more norms within the text of the Convention, which state parties are
required to undertake in order to achieve the goal of the Convention. New Zealand, for instance,
as it is a party and has ratified the Convention, has obligations to prepare the adaptation to
impacts of climate change.153
Yet, because of its soft character, undertaking efforts to achieve the goal of the Convention is
essential for compliance. Thus, in order to achieve the goal, states should undertake domestic
implementation measures. TLP can induce compliance when states host REDD projects or
initiatives that limit their use forestry areas, leading to a lower rate of emissions from
deforestation. In this case, legal instruments used for REDD, which can take the form of treaties,
contracts, licenses or executive measures, function as the domestic implementation measures of
the Convention.

III. The REDD and Transnational Legal Process
The implementation approach of REDD is significant in understanding the compliance of states,
especially the non-Annex I countries, to the Convention and its Protocol. Through the TLP of
REDD, the non-Annex I countries create restrictions on the use of their forest areas for activities
that increase GHG emissions. For non-Annex I countries such as Brazil and Indonesia, which
are mostly blamed for the high contribution to global emissions from deforestation, 154 their
willingness to host REDD projects would induce them to comply with the Convention goal and
the Kyoto Protocol commitments. The measures to achieve the goal of the Convention and the
Kyoto Protocol’s commitment infiltrate the domestic legal systems of the non-Annex I countries
through TLP.
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A.

The COP 13 Decision on REDD Intends to Create Transnational Norms

COP 13 of the Convention provides the possibility for public and private actors to engage in
climate co-operation beyond state borders through REDD. In addition, COP 13 provides a
standard that enables a REDD effort to be initiated through the national and sub-national
mechanisms, using the market and non-market approaches. By allowing public and private actors
to co-operate through these mechanisms and approaches, the Convention creates norms that are
applicable beyond state borders, reaching domestic constituents of the state parties.
Through REDD, the Convention attempts to directly connect actors in different jurisdictions.
Entities in Annex I and non-Annex I countries are encouraged to co-operate within the REDD
scheme. By directly connecting actors, transnational norms are created. The Convention provides
a standard for the state parties to engage in REDD through the national and sub-national
mechanisms. Irrespective of the role of the various domestic actors in REDD based on the
national laws and regulations, the Convention has established a mechanism to connect domestic
actors, both public and private, and has embraced their roles within the market and non-market
approaches.
However, domestic laws may limit the creation of transnational norms. Domestic entities are
subject to local laws and regulations, which can limit the capacity of these entities to engage in
REDD. Thus the possibility of domestic actors in one state initiating foreign co-operation is
subject to domestic rules. Efforts of the Ministry of Forestry (MOF) in Indonesia’s case
demonstrate this scenario. The MOF has tried to become the central institution for REDD by
limiting the capacity of lower government units to conduct foreign co-operation.
The potential to connect actors in intra-state co-operation challenges these potential domestic
constraints. Although domestic law can constrain the implementation of REDD by limiting the
engagement of various domestic actors, the Convention has established an international law
mechanism that connects domestic entities beyond borders. This in turn may create domestic
burdens for a state. If the government aims to impose a restriction for domestic actors to directly
engage in REDD, potential rejection, especially from those who may receive benefits from
REDD efforts, can emerge. REDD is basically a trade-off. Preservation of forest will result in
economic benefits. Thus, incentives from REDD may attract many domestic actors to engage.
The creation of transnational norms suggests a change of approach. Traditionally, the
Convention allowed state parties to make their own decisions in implementing its rules, a process
that in turn determined the capacity of various domestic entities to participate at international
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levels under the Convention. In the case of REDD, the Convention enables climate co-operation
not just between the national government of the state parties but also between domestic
constituents. This possibility exists irrespective of the arrangements of domestic law. The
Convention has directly initiated wider participation by domestic actors without considering the
constitutional provisions of each of the state parties. In this way, the Convention has already
determined the capacity of domestic actors, which was previously the domain of domestic law.
The Convention attempts to create transnational norms that apply directly to the state parties’
jurisdictions. Domestic legal systems can limit this initiative. However, limiting this initiative
can result in political tension between domestic actors.

B.

The Character of Transnational Legal Process in REDD

The introduction of the REDD mechanism by COP 13 reflects a change in approach to the
implementation of a decision adopted at the international level. COP 13 invited states and nonstate actors to engage in negotiations on the REDD mechanism.155 Instead of focusing just on
states by offering only a national mechanism, the COP also creates a sub-national mechanism,
which can connect domestic entities, such as lower government units and companies, with
foreign public and private entities.156 These approaches allow transnational legal processes (TLP)
to operate.
The character of TLP in REDD is apparent, based on the following reasons. First, REDD is not a
traditional mechanism. Negotiations on REDD not only include states as the parties to the
Convention, but also non-state actors such as international organisations and NGOs. For
instance, before COP 13 adopted the decision on REDD, COP 11 invited parties and “accredited
observers” to submit their views on reducing emissions from deforestation in developing
countries to the Secretariat of the UNFCCC.157 They are regularly invited to present their
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perspectives on how REDD should work and on anticipated future constraints in its
implementation.158 Their involvement has assisted the state parties in achieving a consensus on
REDD and has facilitated the creation and modification of rules for the applicability of REDD.
These non-state actors, while not directly the parties to the Convention, have entered into
negotiations on the development of REDD at an international level (and not only in the domestic
political context). This character of REDD cannot easily fit within the context of an MEA
negotiated between states only.
Second, REDD reflects TLP character in the implementation process. REDD projects can be
initiated directly by states, between states, between states and non-state actors, between states
and international organisations, between non-state actors and states’ organisations, and between
non-state actors and indigenous communities.159 Potentially, these direct relations can open up
the possibility for further negotiations between actors subject to different legal systems. This
possibility makes REDD no longer purely an instrument of international law which places states
as the central actor. Nor can REDD be seen purely as a domestic law instrument, as it originates
from the Convention. In addition, REDD cannot merely be seen as an instrument of private
international law as it is negotiate by the state parties within COP. As a result, REDD is more
likely a blended or a hybrid instrument of international law and national law, with public and
private character.
Third, the TLP character of REDD exists in the creation of rules between actors engaged in
REDD projects. States and non-state actors from Annex I countries with interests in REDD
projects will interact with states and non-state actors in the non-Annex I countries.
Implementation of REDD projects requires not only agreement between parties engaged in
REDD projects, but also legal instruments such as treaties, international contracts, or
administrative or other instruments, depending on the jurisdiction where the REDD projects are

158

159

Environmental Defense; Friends of the Earth International (FoEI); Fundacion Amigos Naturaleza; Goteborg
University; Amazon Institute for Environmental Research (IPAM); Joanneum Research; Sierra Club of
Canada; The Nature Conservancy (TNC); Vitae Civilis Institute for Development, Environment and Peace;
Woods Hole Research Center (WHRC). See Working paper No. 1 (d) (2006), “Background Paper for The
Workshop on Reducing Emissions from Deforestation in Developing Countries”, Addendum 2 - Part 1, at 5.
This paper is available for downloaded at
<http://unfccc.int/files/methods_and_science/lulucf/application/pdf/synthesis_submissions_complete_cj_25080
6_10.30.pdf> at 16 January 2012.
Examples of IGO’s involved in the negotiations, for instance can be seen in
<http://unfccc.int/parties_and_observers/igo/items/3714.php>; and for those NGOs involved, see
<http://unfccc.int/parties_and_observers/ngo/items/3689.php>.
The market approach, which is conducted at the sub-national level, allows REDD activities to be initiated by
individuals, communities, NGOs, private companies, and national/local governments. See Angelsen and others,
above n 69 at 32.
208

implemented. The use of these new legal instruments creates new rules applicable to REDD
actors, which reflects the hybrid character of TLP.
Finally, as a consequence of this third character, the use of different legal instruments allows the
indirect penetration of norms into domestic legal systems in various ways. Actors engaged in
REDD might use treaties, international contracts between states and companies or between
companies and companies, administrative instruments such as a licences, or other kinds of legal
instruments agreed to between those actors. Although one might argue that these instruments can
bring many kinds of norms which differ from each other,160 these instruments might ultimately
drive the non-Annex I countries to obey the Convention’s norms (for instance, the requirement
that state parties should “protect the climate system for the benefit of present and future
generations of humankind ...”).161 More broadly, these legal instruments might push the nonAnnex I countries to comply with the ultimate goal of the Convention: “stabilization of
greenhouse gas concentrations in the atmosphere at a level that would prevent dangerous
anthropogenic interference with the climate system.”162 When this is the case, REDD can
convey a norm in the Convention through different legal instruments.

C.

REDD as an Effective Mechanism

Viewing REDD through TLP is central to understanding how the Convention can affect
domestic legal systems. This centrality lies in the hybrid character of REDD, which offers
possibilities for public and private actors to initiate REDD projects across states. Consequently,
public and private international laws, international and domestic laws, or a combination thereof,
can be used and connected through the interactions of these actors. This suggests that REDD
employs an approach that does not follow traditional implementation measures to make
international law norms workable in domestic legal systems.
The REDD approach is effective for several reasons. The first deals with the state-centric
character of the Convention. A norm of international environmental law aims to shape standards
of behaviour not only in states, as the subjects of international law, but also other actors such as
institutions and private actors.163 This aim also applies to the Convention. The definition of
climate change suggests that the Convention actually prescribes a norm for the behaviour of
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individuals and not merely states.164 Yet, in taking the form of a multilateral agreement, the
Convention places states as the central actors. States should comply with the Convention by
introducing domestic measures that can reach actors within states, including individuals. This
aim might be difficult to achieve in the absence of legal consequences for non-compliance.
Whenever states fail to drive their constituents into compliance, the Convention becomes
ineffective. Therefore, approaches to implementing REDD should not only focus on state
actions but should also embrace the roles of other actors within states to allow the Convention to
reach individuals.
The second reason why REDD approach is effective relates to the character of climate change
problems. Climate change is a transnational problem caused by humans.165 The effects of climate
change cross state borders, which therefore require states to act collectively,166 along with their
constituents. Without the involvement of their constituents, the Convention places too high a
burden on the state. The burden can actually be shared directly by offering the possibility of
inter-state co-operation. In this case, collective action in combating climate change no longer
means state-to-state cooperation only. It also includes the cooperation of domestic actors within
and across states. Pattberg and Stripple suggest that it is necessary to re-conceptualise climate
change mitigation by considering different spheres of authority beyond public and
international.167
The third deals with developments of international law. Contemporary international law
developments reflect the changes to the parties involved in international law.168 International law
no longer focuses just on states but also other actors such as institutions and individuals.169 As a
result, climate change efforts should provide for their roles and engagement. Climate change
efforts that centre on international law should accommodate developments in international law.
A mechanism that can accommodate these changes can fit with current efforts to combat climate
change. Pattberg and Stripple suggest that it is necessary to perceive climate change problems in
a transnational context due to the emergence of transnational climate governance.170
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These reasons have justified the necessity of employing TLP to combat climate change, which
has consequently made the REDD approach effective. The implementation of REDD in a way
which allows for the engagement of more actors is more compatible with the aims of the
Convention, the character of climate change problems and contemporary developments of
international law.

D.

The REDD Scheme and Other forms of Transnational Legal Process

TLP suggests that public and private actors have significant roles in conveying norms from one
place to another. However, TLP does not rigidly separate the roles of public and private actors in
the conveyance of norms: both have roles in various forums, whether working separately or
together. Because of this flexible perspective, TLP has emerged in various areas and contexts.
Slaughter’s concept of “the new legal order” (in chapter 2 of this thesis) does reflect the potential
for public actors to convey norms through transnational situations. Slaughter claims that states
are disaggregated, and government officials (being legislators, bureaucrats or judges) engage in
cross-border activities and dialogues with foreign counterparts. Their engagements facilitate the
spread of norms and common approaches to certain issues.171 This new legal order perspective
suggests the way norms can be internalised in domestic legal systems by the involvement of
various governmental actors in international forums.
The ability of public and private actors to convey norms is apparent in the field of law. Friedman
claimed that the most apparent application of transnational norms is in the area of commerce.172
It is “the mercantile community that has, in the first instance, generated mercantile law,”173 not
the states. The WTO is the other example. These examples suggest that TLP is not a new
concept. The roles of public and private actors exist in many areas of law and in various
contexts, which help to transform norms into domestic legal systems. However, these examples
differ from the case of REDD.

171

172
173

“…[J]udges negotiating mini-treaties with their foreign brethren to resolve complex transnational cases; and
legislators consulting on the best ways to frame and pass legislation affecting human rights or the
environment.” See Anne-Marie Slaughter A New World Order (Princeton University Press, New Jersey, 2004)
at 12.
“Commerce, after all, is the most promiscuous crosser of national borders”. See Friedman, above n 105 at 69.
Berman and Kaufman, above n 128 at 222.
211

TLP in REDD differs from the case of Lex Mercatoria, due to the possible direct involvement of
public and private actors. While in Lex Mercatoria the role of private actors is essential to push
states to apply similar transaction standards, the roles of both public and private actors in REDD
are critical in order for non-Annex I countries to undertake measures to achieve the goal of the
Convention. Their critical roles are possible due to the flexible mechanism of REDD. In
addition, transnational co-operation between public and private actors from both the Annex I and
non-Annex I countries may suggest that both public and private actors can complement climate
negotiations between states within the Conference of the Parties (COP) to the Convention and
Meeting of the Parties (MOP) to the Kyoto Protocol. Climate negotiations within the COP and
MOP have highlighted the difficulties of introducing obligations for the non-Annex I countries.
Transnational co-operation between public and private actors in REDD has the capacity to create
legal obligations for the non-Annex I countries through legal instruments used for REDD
projects. Such obligations emerge from the national or lower levels. At the national level, an
agreement between the national government and other states or companies can induce changes
from national levels down to local levels. In another scenario, efforts can take place at the local
level, generating changes to the national level. This scenario may exist when lower government
units become engaged in REDD co-operation with public or private foreign entities. Both
scenarios suggest the emergence of obligations, as certain forest areas are free from activities
other than REDD projects or initiatives.
TLP in REDD also differs from the work of international institutions to transplant law and
generate legal reform in developing nations, due to the simultaneous engagement of other actors
such as states, NGOs and companies at the same time. Undeniably, international institutions can
play a vital role in REDD. In September 2008, the UN-REDD programme was launched by a
collaboration of the United Nations Development Program (UNDP), Food and Agriculture
Organization (FAO) and United Nations Environment Programme (UNEP).174 The programme
aims to assist developing countries in preparing and implementing national REDD+ strategies.175
Similarly, the World Bank has established the Forest Carbon Facility (FCPF) which aims to
build capacity to implement REDD in 20 developing countries.176 Nevertheless, these institutions
do not work alone. Co-operation between states, states and companies, companies and
companies, and local government and companies may also occur, which cumulatively can induce
the compliance of the non-Annex I countries with the Convention. The possible involvement of
many entities suggests that efforts can take place at the national level as well as the lower levels,
involving public actors, private actors, or the combination of them.
174

175
176

See the UN REDD Program, <http://www.un-redd.org/AboutUNREDDProgramme/tabid/583/Default.aspx> at
5 August 2011.
Ibid.
John and others, above n 69 at 459.
212

REDD clearly differs from the case of WTO. The dependence of private actors on their states
does not apply in REDD. Private entities in the Annex I countries do not have to involve their
states to initiate REDD initiatives in the non-Annex I countries, as they can co-operate directly
with entities from the countries hosting REDD projects. In addition, unlike the WTO dispute
settlement process, which focuses on states, the actors involved in REDD can choose their own
dispute mechanisms.

IV. Transnational Legal Process Can Capitalise Elements of Compliance
In the work of transnational legal process in REDD, elements of compliance suggested by the
other theories can exist. Rationalism, fairness and propensity to comply can work during the
interaction of various actors in REDD initiatives and negotiations. Transnational legal process
then adds normative elements in the interactions between REDD actors.

A.

Internalisation of the Convention Norms through REDD

The ultimate goal of the Convention is to stabilise GHG concentrations in the atmosphere.177 The
Convention sets a standard applicable to all the state parties. Yet, since any legal obligation is
absent, such a standard might only function as “political ideals.”178 In the case of the Kyoto
Protocol, although it can set commitments for the Annex I countries, the non-Annex I countries
do not have any firm commitments. Through REDD, however, the host states are pushed to
implement measures to achieve the goal of the Convention.
Generally, although REDD is a mechanism under the Convention, it is regarded as both a goal
and an activity.179 REDD aims to contribute to efforts to reduce GHG emissions from
deforestation and forest degradation.180 By seeing it as a goal, REDD inherits the standard set by
the Convention. REDD, when applied in the non-Annex I countries in the form of a project, is
able to limit GHG emissions from those countries. Once a REDD project takes place, certain
forest areas are restricted to REDD activities. As a result, this facilitates the implementation of
the Convention’s standard in the non-Annex I countries. This suggests that the goal of REDD is
177
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to transmit the Convention standards to non-Annex I countries. A similar situation applies in the
case of the Protocol. Although the Protocol does not create any commitment for the non-Annex
I countries, the existence of REDD projects can create legal obligations for the non-Annex I
countries.
This scenario emerges due to the involvement of many actors in REDD. Sources of finance for
REDD activities can be derived from public and private institutions, depending on the nature of
the projects.181 The financial scheme of REDD opens up possibilities for public and private
actors to generate REDD projects. Their involvement will use different legal instruments,
depending on the actors involved. Yet, whatever legal instrument is used for a REDD project, it
can restrict the use of certain forest areas. This suggests that internalisation of the Convention
norm into domestic legal systems through REDD occurs mainly through what Koh describes as
“legal internalization”. 182
Social internalisation183 through REDD might exist, as REDD mechanisms can create domestic
beneficiaries (see chapter 2). Realising the vital relationship between the significant role of
forestry and the potential benefits from REDD can drive the public to perceive the importance of
forests for them and to embrace REDD. When this condition exists, social internalisation of the
Convention occurs indirectly as REDD transforms its norm. In the case of Costa Rica, where
landowners can receive direct benefits for forest protection,184 the possibility of social
internalisation is higher than in countries where the forestry resources are under state control
alone. When individuals can obtain direct benefits from REDD, internalisation of the Convention
norm might reach individuals, and thus they will support REDD. The extent of the possibilities
for benefits from REDD to reach the individual will determine the extent of social
internalisation. In addition, social internalisation might encounter the interests of others in
forestry. While REDD can offer benefits from saving forests, other interests in forests exist. In
Indonesia, the forestry sector has consistently contributed to the Indonesian economy as one of
major sources of national revenue.185 In addition, forests have a central social role for a
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significant number of Indonesian livelihoods. The 2003 population census indicated that around
48.8 million people live around forests, and roughly 6 million of these people depend directly on
forest services.186 This seems to suggest that when the benefits from REDD impact more people
than benefit from forest exploitation, REDD might have greater potential to enable social
internalisation of the Convention.
Furthermore, political internalisation187 might also occur. The introduction of REDD by COP 13
of the Convention may result in the introduction of legislation, regulations, or policies. For
example, in Indonesia, the introduction of REDD has led to the creation of a target emission
policy. Indonesia has set up its voluntary emission reduction target, to below 26% unilaterally
and 41% with international support (this equates to around 1/6 to 1/3 below 1990 levels).The 26
per cent target is to be achieved by 2020, primarily through reduced emissions from
deforestation (via REDD) and land-use change.188 This emission target policy shows possible
political internalisation. Yet, since the policy is voluntary and conditional on external supports, it
is vulnerable as interests on forest use might change.
Therefore, REDD can also generate social and political internalisation. However, these types of
internalisation are very complex. Unlike legal internalisation, which is apparent through the
extent of rights and obligations of parties engaged in REDD projects, social internalisation
involves numerous actors with divergent interests. As a result, the occurrence of social
internalisation is more difficult to identify. Similarly, political internalisation might fluctuate
following changes in domestic politics. Yet, when this political internalisation results in the
introduction of domestic policy based on legislation or executive instruments, the process is
equal to legal internalisation.

B.

Transnational Legal Process of REDD: Providing Normative Elements

Having legal rules by which REDD’s co-operative initiatives can be enforced is important.
Sometimes circumstances change. Parties previously willing to co-operate no longer wish to do
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so, the sense of reciprocity may be lost. This makes normative elements in transnational legal
process vital.
The elements of compliance theories such as rational interest, fairness in process and distributive
burdens can potentially drive various actors to engage in REDD. However, this potential is
vulnerable to change depending on the social and political context. Parties involved might be
motivated to co-operate when they can see that the process and the distribution of burdens are
fair. Additional to these fairness elements, rationalism can also apply. The parties consider the
process and burden sharing as fair when these meet their expectations. When co-operation serves
the interests of the parties, they will undertake measures to facilitate co-operation, where each
party will perform obligations in return for benefits.
Yet, co-operation without a legal basis is vulnerable. Without a legal instrument, one party can
cease to co-operate, as no legal obligation exists that limits such action. In this situation, the
party that ceases the co-operation might not face any consequences. For instance, two parties
might agree to co-operate regarding REDD as they might exchange benefits. But when one
party’s interest in forests changes, its expectations for particular forest benefits will also change.
This co-operation is therefore vulnerable to sudden cessation. One side will not suffer but the
other will. This situation suggests that reciprocity might drive compliance but this will only be
the case for so long as the parties’ expectations remain the same. Any changes may potentially
modify these expectations and affect reciprocity. In this case, reciprocity functions to attract
interests, but reliance on this method of reciprocity offers a low level of certainty.
Certainly, one could argue that a legal basis for co-operation exists by referring to the
Convention. As a treaty, the Convention is a legal instrument recognised by international law and
thus co-operation in REDD is pursuant to a legal instrument. However, this explanation cannot
adequately explain the full capacity of the Convention and REDD to generate compliance by a
state. Co-operation in REDD will involve entities that are not directly parties to the Convention.
Though the Convention is a legal instrument, there is no direct relationship between the
Convention and domestic entities. The Convention is a legal instrument for states but not for
their domestic constituents.
Central to the function of TLP is the normative relationship between transnational actors. Thus
actors are not just interacting but are normatively interacted. This is the case for REDD. REDD
actors employ legal instruments. They create norms for their relationships and actions.
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TLP engages many actors and legal instruments. As the case of Indonesia demonstrates, the
national down to village-level governments have engaged in REDD. Though contradictory laws
and regulations exist, different levels of government have the capacity both to engage in REDD
by issuing licences for entities to initiate REDD efforts, and to co-operate with public and private
entities in undertaking REDD efforts by concluding agreements and contracts. In addition, the
national government can co-operate with foreign entities and co-ordinate domestic efforts with
lower government organs for the implementation of REDD initiatives. In practice, the
implementation of REDD efforts and projects in Indonesia has been characterised by the use of
various legal instruments.
The use of legal instruments has provided a normative element for the interaction of parties.
Though rationalism and fairness can drive the parties to observe the Convention, there is no
guarantee they will observe it for a long time. The efforts of parties to REDD agreements
(investment, forest preservation for example) need a certain degree of certainty, which can be
provided by legal instruments. As a result, a normative element is essential as it can provide
such a guarantee for co-operation efforts.
This is where the TLP of REDD becomes vital. This process has the normative character which
guides the action of parties. REDD co-operation has the capacity for actors not only to interact
but also to generate norms. They will create regulations that are applicable for them. They will
also create rights and obligations that should be met. The regulations, rights and obligations are
embedded in the legal instruments used for REDD. An entity that has obtained a license to
undertake a REDD project in Indonesia has rights to secure certain areas of forest from other
entities and activities for a certain period of time in order to generate carbon credits. In turn, the
entity has to pay compensation for the use of the forest area for REDD activities. A similar
scenario exists when other legal instruments such as contracts or treaties are used. An Indonesian
entity has rights and obligations and so does the other party involved. The use of legal
instruments provides certainty for the interactions of parties in REDD.
Understanding REDD through TLP, however, does not mean that this normative element is the
only significant factor that generates compliance with the Convention through REDD. The
elements of compliance suggested by the other theories also play significant roles. Interaction of
parties in transnational legal process is not a coincidence. Rationalism and fairness motivate
actors to interact. Incentives from REDD have the capacity to drive actors to initiate mutually
beneficial co-operation. In addition, fairness influences actors to accept obligations, and they are
therefore willing to co-operate. Without the elements of rationalism and fairness, actors might
not initiate interaction.
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This process suggests that transnational legal process capitalises on elements of the other
compliance theories. Interaction of actors may be a result of a cost-benefit calculation under
rationalism and of fairness under the Convention through REDD. The Convention has used these
elements in REDD, which has led to the adoption of legal instruments. These legal instruments
maintain the parties’ interests in REDD cooperation as they existed at the time of adoption.
These interests are not vulnerable to change for a definite period of time.

C.

Legal Instruments of REDD Projects

By adopting the REDD mechanism, the UNFCCC has provided a different approach for the
implementation of its rules in developing nations. Public and private legal instruments are used,
each of which can impose restrictions that can limit deforestation. Thus, through REDD, norms
of the Convention are internalised into domestic legal systems through legal instruments agreed
by parties engaged in REDD projects. In other words, the legal instruments for REDD function
as implementation measures of the Convention, which limit the ability of non-Annex I countries
to exploit their forestry areas. For an MEA, implementation is a critical step to bring about
compliance.189
Generally, the Convention prescribes “stabilisation of greenhouse gas concentrations in the
atmosphere at a level that would prevent dangerous anthropogenic interference with the climate
system.”190 When this prescription, for instance, is perceived as a norm,191 the necessity of
reducing the level of GHG emissions exists and state parties should thus reduce the level of GHG
emissions in their jurisdictions. However, this norm may have a weak capacity to drive the
behaviour of states and their domestic constituents into compliance. The Convention has no firm
commitments from the parties,192 thus even when a state’s emission rate keeps increasing, there
will be no penalty imposed on the state. Under this condition, a state might be reluctant to
introduce domestic measures, such as adopting legislation or regulations, which can give
substantive domestic effect to norms under the Convention. As a result, no accepted standard as
prescribed by the Convention exists in domestic levels.
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In such a situation, REDD becomes significant. REDD can convey this standard through TLP:
“the complex process of institutional interaction whereby global norms are not just debated and
interpreted, but ultimately internalised by domestic legal systems.”193 The legal instruments used
for REDD projects allow Convention norms to penetrate domestic legal systems via different
ways.
The first is through a bilateral treaty. When such a treaty is applicable to a REDD project, there
are higher expectations that the parties will adjust their behaviour. The reciprocal nature of a
bilateral treaty is stronger than in multilateral treaties.194 If state A does something as required by
the treaty, it will, in return, receive something from state B. In contrast, if A violates the treaty, B
might violate the treaty and thus neither gain results. Consequences, in many forms, could
directly result. Additionally, as the parties to a bilateral treaty are limited, so are their interests.
Rules created and agreed to by the participants are thus able to reflect these limited interests.
These factors suggest an increased possibility for bilateral treaties to induce states to introduce
domestic measures by giving substantive effects at domestic levels. Internalisation of Convention
norms through bilateral treaties on REDD can more readily occur. When two states conclude a
treaty on REDD, such a treaty would include the Convention norms.
The second method of internalisation is through use of contracts. By using a contract, rules with
binding legal nature are imposed on the contracting parties. The rights and obligations of parties
can be legally enforced. Unlike the Convention, which does not provide sanctions for noncompliance, international contracts can impose severe consequences for violating parties. In
other words, while the Convention only expects compliance, a contract expects both compliance
and enforcement. As a result, the use of such contracts will legally drive parties to comply with
the agreed rules. In this situation, the norms of the Convention will be indirectly enforced.
International contracts on REDD will be an effective instrument to internalise the Convention
norms into domestic legal systems.
The third way is through administrative agreement. Fitzmaurice and Elias suggest that the term
“administrative agreement” refers to a recognised legal instrument of international law
concluded between governmental agencies or departments, because the agreement deals with
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both law of treaties and state responsibility.195 Klabber claims that when state organs conclude
an administrative agreement, such organs should not be perceived as having “international legal
personality.” Yet, administrative agreements can generate legal rights and obligations, which
become the responsibility of the state.196
It is possible to use an administrative agreement for REDD implementation. According to
Bodansky, in the United States, many state and city governments implement emission reduction
policies, reflecting different perspectives on the climate change issue between the federal
government and lower government units.197 In fact, the involvement of several sub-national
government units in global climate efforts illustrates the use of an administrative agreement for
REDD. For instance, the Governor of Aceh has concluded an administrative agreement in the
form of Memorandum of Understanding (MoU) on Environmental Cooperation, which includes
REDD, with several states in the United States.198 The Governor of Papua (Indonesia) and
several states’ government in the United States have followed similar steps.199 In a wider context,
16 states and provinces from Brazil, Indonesia, Mexico, Nigeria, Peru, and the United States
have initiated co-operation efforts for REDD within an organisation of the Governors Climate
and Forest Task Forces (GCF).200
From this view, agreements concluded between lower governmental units from different
countries can fall within the scope of an administrative agreement, which have consequences for
states. Article 4 of the Draft Articles on State Responsibility states that “the conduct of any State
organ shall be considered an act of that State under international law, whether the organ
exercises legislative, executive, judicial or any other functions, whatever position it holds in the
organization of the State, and whatever its character as an organ of the central Government or of
a territorial unit of the State”.201 Thus when a lower government unit concludes an agreement
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with sub-national organs from different states, the agreement may be categorised as an
administrative agreement that will raise state responsibility.
The character of administrative agreements that creates state responsibility implies that an
administrative agreement can have an upward effect on the national government, and a
downward effect on the local politics of the respective sub-national government. The conclusion
of an administrative agreement creates international law obligations for states and at the same
time, it creates legal obligations in a certain areas of states.
The use of an administrative agreement can benefit a state in terms of legitimacy. Such an
agreement can be employed (as a substitute to a treaty) to distinguish factions in domestic
politics. For areas where proponents of REDD are higher than the opponents, a sub-national
government may conclude a REDD agreement. In this case, the national government can avoid
potential rejection by domestic constituents in other administrative areas. In addition, public
acceptance in that area is high, and compliance is expected as the agreement is seen as
legitimate. The respective sub-national government can then introduce laws or regulations,
which are only applicable to its administrative area, not nationally. When this scenario emerges,
such instruments allow enforcement measures. This possibility can lead to a restriction in the use
of forest areas for deforestation activities.
The fourth way is through licenses. Some countries might only allow the use of natural resources
under the control of the state. The United Nations Conference on Trade and Development
(UNCTAD) suggested that as natural resources are significant to the economy, they are under
state control in many developing countries. Consequently, the use of these resources for
investment can only be possible when an investor deals with a state entity. 202 In this case, a
REDD project might only be conducted when investors have obtained approval from the host
state. Depending on the particular state, this can take the form of a license.
Such a licence can internalise the norms of the convention. When a REDD investor has obtained
a licence, certain areas of forest are restricted for other purposes. A licence can thus limit the rate
of deforestation and consequently GHG emissions.
Accordingly, legal instruments used for REDD projects can internalise norms of the Convention
by imposing legal restrictions that limit deforestation. Although these legal instruments might
have different characters and procedures, they reflect a combination of the traditional
international law approach, international private law instruments, and administrative instruments.
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This combination reflects the way TLP operates to internalise the rules of the Convention as the
accepted standard in domestic legal systems. These instruments are able to limit the use of forest
for other purposes.

V.

Conclusion

This chapter questions how and why REDD can induce compliance with the Convention. The
answer lies in TLP. REDD triggers TLP by offering mechanisms that allow various domestic and
foreign actors to cooperate beyond state borders.
Although other theories may contribute to explanations of the capacity of REDD to generate
compliance with the Convention, these theories cannot adequately explain the way REDD works
at both the national and sub-national level, and the significant role of various actors in bringing
about compliance. Due to the unitary state assumption, rationalist-based theories face difficulties
in disaggregating the rationalism in one state, while disaggregation is necessary in order to
explain compliance through the REDD mechanism under the national, sub-national, and basket
approaches. As such, these theories might only be suitable under the national mechanism of
REDD which connects national governments from different countries. Similarly, the managerial
and fairness theories are also inadequate to explain compliance with the Convention through
REDD. They are both focused at the international level, which only provides an explanation of
the negotiation process for REDD within the COP of the Convention. They are unable to provide
adequate explanation as to how REDD works at the domestic level to induce compliance.
The TLP of REDD emerges because of its flexible mechanisms. These mechanisms may lead to
the generation of a variety of legal instruments with different characters, which function as the
implementation measures for the Convention at the domestic level. These legal instruments have
the capacity to impose legal restrictions in one country that limits the use of forestry areas for
purposes other than REDD projects. The legal instruments therefore have the capacity to induce
compliance and increase the effectiveness of the Convention and its Kyoto Protocol in the nonAnnex I countries. Specifically, the non-Annex I countries that host REDD projects face legal
restrictions in exploiting their forests. Consequently REDD can reduce emission from the
forestry sector.
From this point of view, this capacity may increase the effectiveness of the Convention and its
Kyoto Protocol. Despite imposing only soft obligations under the two MEAs, the non-Annex I
countries will comply as a result of their legal obligations arising from the various legal
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instruments used for REDD. These instruments have a stronger legal character than those under
the Convention and its Kyoto Protocol.
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CHAPTER 7 – INDONESIA’S DECENTRALISATION ON THE REDD: COMPLIANCE
WITH THE CONVENTION THROUGH TRANSNATIONAL LEGAL PROCESS

I.

Introduction
As governmental and non-governmental
transnational actors repeatedly interact
within the transnational legal process, they
generate and interpret international norms
and then seek to internalize those norms
domestically. To the extent that those norms
are successfully internalized, they become
future determinants of why nations obey.1

The quote above suggests that intra-state interaction between various domestic actors, and not
only interaction between states, can generate compliance with international law. This is the case
for the Convention through REDD in Indonesia’s decentralised system. Through REDD, the
Convention has engaged both public and private actors, in transnational co-operation that enables
Indonesia to comply with the Convention.
This chapter discusses how the theory of transnational legal process works in practice through
the implementation of the REDD mechanism in Indonesia’s decentralisation. Part II of this
chapter will discuss REDD in the context of Indonesia based on the compliance theories
discussed in the previous chapter. This aims to show how elements of compliance explained by
each theories take part in the implementation of REDD in Indonesia’s decentralisation. Part III
will analyse the works of transnational legal process on REDD in Indonesia’s case. Finally, Part
IV discusses the capacity of REDD to generate compliance with the Convention in Indonesia.

II.

REDD and the Elements of Compliance Theories: Indonesia’s Case

As a scheme, the implementation of REDD includes elements that exist within several
compliance theories. Incentives under REDD have attracted many actors to engage, which
suggests that the rationalistic tendency to comply applies and that rationalism is not limited to
the state as a single actor. Elements of fairness are also inherent in the REDD process through its
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flexible mechanism. These elements of compliance exist in the case of REDD in Indonesia’s
decentralisation.

A.

The Convention Involves the Sharing of Power under Decentralisation

Indonesia’s case demonstrates that decentralisation reform has provided lower government units
with greater access to international co-operation. Governmental power has been shared,
including the power to initiate international co-operation, as Indonesia’s decentralisation has
disaggregated the governmental authority over international relations. The Convention has
facilitated this access by offering national and sub-national mechanisms, which do not centre on
states. Different levels of government may engage in climate efforts. Thus while decentralisation
has increased the rate of deforestation in Indonesia, the Convention’s change of approach can
convert the negative consequences of decentralisation into positive effects.
Indonesia’s decentralisation has burdened the implementation of the Convention in Indonesia.
The legality issues relating to the ratification of the Convention suggest that the implementation
measures taken by Indonesia are inadequate. The Convention was implemented following the
introduction of the Ratifying Act in 1994, but its domestic effects have not been apparent. Due to
this legality issue, the decentralisation reform has burdened the national government in driving
lower government units to observe the Convention. These lower government units have powers
that can contradict efforts to achieve the goal of the Convention.
In contrast, the REDD scheme reduces the burdens created by the legality issues relating to the
decentralised state model. Indonesia’s decentralisation has disaggregated governmental power
over international relations. This arrangement provides opportunities for engaging different
levels of government in international co-operation. When such co-operation takes place in the
climate sector, this co-operation will benefit global climate efforts. This is the case for REDD in
Indonesia. Different levels of government have engaged in REDD, both directly and indirectly.
Their engagements overcome the legality issues faced by the Convention in Indonesia’s legal
system.
The capacity of REDD to overcome legality issues lies in two factors. The first factor relates to
incentives under REDD. For lower government units, REDD incentives have met the demands of
the regions relating to both the fair sharing of benefits from natural resources and increases in
local government budgets to support decentralised authority. Historically, the sharing of benefits
from natural resources has marginalised the regions. The decentralisation reform, however, has
provided possibilities for lower government units to gain an increased share of the benefits from
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natural resources, including the forestry sector, by initiating international co-operation.
Incentives offered by REDD increase the intention of lower government units to gain benefits
from forest in their regions. At the same time, incentives from REDD also manipulate their
intentions to exploit forests. Instead of reducing forest cover to gain benefits such as financial
income, they can conserve forest but still gain such benefits. This possibility therefore has the
potential to fulfil the needs of lower government units to increase their budgets to support their
decentralised authority, with fewer negative effects for forests.
The second factor is the REDD mechanism itself. The sub-national mechanism of REDD has
facilitated lower government units in gaining benefits from forests by engaging in REDD. They
can directly co-operate with foreign entities, whether public or private. The sub-national
mechanism can thus fulfil the demands relating to the method of sharing benefits from natural
resources fairly. At the same time, the mechanism can provide them with the opportunity to gain
a source of income.
The flexible mechanism has the capacity to create a bridge between different levels of
governments in Indonesia for global climate efforts under the Convention through co-operation
with foreign public and private entities. This suggests that the Convention can disaggregate
governmental power in one country through REDD’s flexible mechanism. This provides more
ways for the Convention to penetrate domestic legal and political systems.
In the context of decentralisation, the provincial and local governments that are not directly
parties to the Convention have authority that can counter efforts of the Convention. They are
mostly blamed for Indonesia’s high rate of emissions, especially regarding deforestation.
Through REDD, however, the Convention has the capacity to guide their actions. As a result,
despite creating difficulties for the national government in coordinating lower government units
due to legality issues, Indonesia’s decentralisation facilitates Indonesia’s compliance with the
Convention. In relation to the implementation of the Convention, decentralisation can create
difficulties but it can also facilitate the Convention if used properly. The Convention has
disaggregated governmental power by offering the national and sub-national mechanism.
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B.

REDD in Indonesia and the Propensity to Comply: Implications for the Chayeses’ New
Sovereignty

The Managerial Theory of Compliance recognises the existence of new sovereignty as central to
understanding compliance of states.2 Yet, in the context of REDD in Indonesia the concept of
propensity used by managerial theory should be modified.
The propensity of Indonesia to comply did not emerge until the introduction of REDD. Without
any firm obligation under the Convention and the Kyoto Protocol, there would be limited
motivation for Indonesia to implement domestic measures in applying these MEAs. Indonesia
ratified the Convention in 1992, yet no significant domestic effects have emerged. Indonesia has
introduced two Ratifying Acts following the adoption of the Convention and the Kyoto Protocol,
signalling domestic efforts to implement the MEAs. However, uncertainty surrounds the legal
status of these Acts and their ability to incorporate the Convention and its Kyoto Protocol in
Indonesia. As a result, though domestic measures have been implemented, it is not clear whether
such measures are a result of the propensity to comply or only a formality.
Furthermore, the previous examination of the position of international agreements in Indonesia’s
legal system suggests that it is not even clear whether the introduction of the Ratifying Acts is an
effort to transform the MEAs into the domestic legal system or was done simply to give approval
to the President to conclude the MEAs. In addition, the high rate of deforestation that has
occurred under decentralisation suggests that the introduction of the Ratifying Acts does not
indicate a propensity to comply, as lower government units have ignored these Acts.
By contrast, the introduction of REDD has improved the legal status of the Convention. The
MOF has introduced several regulations following the decision of the COP 13 of the Convention.
Lower government units have also embraced REDD. The capacity of REDD to overcome
legality issues suggests that domestic actors have responded to what was agreed under the
Convention at international levels. Thus, the introduction of REDD has generated the propensity
to comply. However, this propensity depends on what the particular international agreement
offers. In other words, factors external to the state influence the propensity to comply.

2

“Sovereignty no longer consists in the freedom of states to act independently, in their perceived self-interest,
but in membership in reasonably good standing in the regimes that make up the substance of international life”.
See Abram Chayes and Antonia Handler Chayes The new sovereignty: Compliance with International
Regulatory Agreements (Harvard University Press, Cambridge (Mass) London, 1995) at 27.
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Also, in the context of Indonesia, the Chayeses’ propensity to comply is shared among various
domestic actors who have the requisite capacity to respond to the Convention, and is not simply
the role of the unitary state. This is because the sharing of governmental power under
decentralisation, including in the forestry sector and foreign co-operation, has disaggregated
interests relating to forest use and protection. By dividing governmental power, decentralisation
has affected the way state organs connect with other entities from other states. This division of
power has consequently affected the way the interests of Indonesia as a state are formed and
applied. The national government may have an interest which conflicts with an interest of the
lower government, and vice versa. In the case of REDD, the national government has attempted
to act centrally through MOF regulations. By comparison, lower government units have engaged
directly with foreign entities in REDD co-operation, bypassing the national government.
Fortunately, no matter where the efforts take place, whether at the national or sub-national level,
they can benefit the Convention. The essential point, however, is that the interests of a state are
disaggregated and so therefore is the propensity to comply.
The case of REDD in Indonesia’s decentralised context can explain how the Convention
politically anticipates potential interests to engage in the Convention at the domestic level. The
existence of the national and sub-national mechanisms of REDD have created the capacity to
anticipate and facilitate the disaggregation of interests among relevant domestic actors within a
state. This capacity, in turn, has benefited climate efforts under the Convention. Climate efforts
not only emerge at the national level but also at lower levels, through the creation of measures to
implement the Convention.

C.

Fairness in the Implementation of REDD in Indonesia’s Decentralisation

Fairness theory emphasises the importance of elements of fairness in generating compliance with
international agreements. Fairness elements, the right process and distributed burdens, can lead
to voluntary compliance with international law.3 These fairness elements are vital, especially in
relation to social, economy and political context of forestry management before decentralisation
took place. Fairness in REDD in Indonesia’s decentralisation can be seen from two angles. The
first is from reciprocity in relation to distributive burdens and benefits, and the second deals with
fairness inherent in the REDD mechanisms.

3

Ibid, at 6-8.
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Reciprocity can generate a willingness to accept legal obligations. Unlike the Convention and the
Protocol, which are multilateral, interaction of actors in REDD is generally bilateral. This
enhances the effects of reciprocity. To illustrate, one party can contribute one thing to another
party in return for a different thing. Similarly, one party might accept a burden from another, but
will expect compensation in return. No party has a total loss, each has benefits and constraints.
However, this reciprocity effect is less apparent in the case of the Convention. Party A may
undertake climate efforts by sacrificing its potential income from forest exploitation, but the
other parties might do nothing. Thus, only party A loses. In the case of REDD, however, an
investment may take place in one country in exchange for carbon credits. The host countries may
suffer from lost income from the forestry sectors, but they will have gained income in return
from the investor. These reciprocity effects may reflect the distributive burden of fairness.
Indonesia has accepted its reciprocity obligations by hosting REDD efforts in exchange for
funding, however in hosting such efforts, it has acquired a legal obligation to conserve its forests.
One can also see this reciprocity effect in the principle of common but differentiated
responsibility (CDR). The CDR principle emerges through the willingness of Indonesia to accept
certain obligations. It is well established under the Convention that the Annex I countries take
the lead on climate efforts based on the CDR principle.4 Indonesia is still obliged to address the
adverse effects of climate change, but its social and economic conditions are the primary
considerations for whether to introduce a domestic policy related to climate efforts. If a proposed
policy hinders the domestic economy, it is unlikely to be adopted. Yet when the proposed policy
might have economic benefits for Indonesia, it is highly likely to be adopted. As a result, when
Indonesia receives income from an Annex I country for the purposes of preserving forest through
REDD efforts, the CDR principle applies. Indonesia and the Annex I country perform their
differentiated responsibilities, where the latter provides funds, the former will preserve forest.
This role of reciprocity in distributive fairness, however, is conditional on the principle of supply
and demand. Investment in REDD for the purpose of obtaining carbon credits takes place when
there is demand from either the carbon or voluntary markets. This implies that carbon credits
obtained from REDD projects need to have buyers. So far, as credits from REDD projects are
only eligible to enter voluntary market, demands are relatively low. Obligations under the Kyoto
Protocol, which have committed the Annex I countries included in Annex B, should therefore
require the continuation of the carbon market and the inclusion of carbon credits from REDD
projects. Otherwise demand for carbon credits from REDD will remain low and the potential role
of reciprocity in distributive fairness is slim.
4

See United Nations Framework Convention on Climate Change (UNFCCC) (opened for signature from 4 to 14
June 1992, entered into force on 21 March 1994), art 3 para 1.
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Furthermore, the existence of REDD’s national and sub-national mechanisms has transformed
distributive fairness into fairness in process, especially in the domestic context of the host state.
The national and sub-national mechanisms of REDD offer the possibility for domestic actors at
the national and lower levels to directly interact with foreign actors in order for each to gain
reciprocal benefits through the market or non-market approaches. The sub-national mechanism
in particular can internalise distributive benefits and burdens to lower levels within a state.
In Indonesia’s context, this fair process is vital considering the historical background of
Indonesia’s decentralisation, which is characterised by demands for the fair sharing and direct
involvement of society in the use and adoption of policies related to natural resources. Resourcerich regions expect to manage their natural resources themselves, without being dependent on the
national government. The sub-national mechanism facilitates this expectation. As a result,
distributive fairness may penetrate Indonesia’s decentralisation model through the use of a
project that connects lower government units with foreign entities. In this case, the lower
government units need not depend on national government policy in order to embrace climate
efforts.
This fairness in process, is apparent in the engagement of the provinces of Aceh and Papua in
their REDD co-operation with foreign entities. Their engagement in REDD efforts was initiated
before the national government introduced REDD-related ministerial regulations and engaged in
co-operation with foreign entities as part of its REDD initiatives. This suggests that for lower
government units, the mechanisms offered by REDD provide them with new opportunities to
gain a fairer share of the benefits from natural resources by directly initiating international cooperation. At the same time, their engagement has indirectly ignored the legality problems facing
the Convention in Indonesia’s legal system. As a result, this fairness in process has
automatically driven lower government units to embrace the mechanism agreed under the
Convention even though the legality of the Convention is still in issue in the domestic legal
system.

D.

REDD: incentive and Disaggregated Rationalism

As suggested earlier, the Chayeses’ new sovereignty perspective is in need of modification in the
context of REDD. The propensity to comply actually exists, not only at the national level of
states but also at the lower levels. In the decentralisation context, a modification of propensity is
apparent, which consequently disaggregates the interests of states and modifies their rationalism.
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Thus, rationalism should consider the roles of actors within states in order to generate
compliance.
In the case of Indonesia, REDD efforts that have engaged different levels of government reflect
the interests of domestic actors operating at multiple levels. The national government in
representing Indonesia may engage in REDD to maximise benefits from forestry resources.
Lower government units may also engage in REDD under two models. They may indirectly
engage in REDD when national government policy initiates a REDD effort, for instance the LoI
with Norway, and then introduces domestic policy (the Presidential Instruction) for the
applicability of the LoI. They can also directly engage in REDD by co-operating with foreign
entities, as in the case of the Ulu Masen REDD project in the Province of Aceh.
In Indonesia’s case, rationalism clearly applies. Incentives from REDD have attracted different
levels of government to engage in climate efforts. For lower government units, the motivation to
engage in REDD is a logical consequence of decentralisation. Having wide authority under the
decentralisation model, lower government units need to find sources of income to support their
increased authority. In addition, their ability to engage in REDD is facilitated by Indonesia’s
decentralisation model. Thus, their interests are in line with their capacities. When REDD offers
them opportunities to gain income, it is no coincidence that many lower government units have
engaged in REDD.
Undeniably, the case of REDD in Indonesia shows that Indonesia has initiated REDD efforts in
different levels of government. Thus these efforts may be considered as unitary efforts that all
benefit the Convention. In this case the rationalist assumption applies. Yet, perceiving the
engagement of different levels of governments in REDD as merely unitary efforts can be
misleading. The engagement of the national and lower government units in REDD differs due to
the existence of the national and sub-national mechanisms. These two possible mechanisms have
different theoretical bases. While the former suggests the work of unitary rationalism, this is not
necessarily the case for the latter.
Instead of offering potential benefits for climate efforts in one state, the opportunity of attracting
different levels of government has imposed burdens for implementing the REDD scheme,
particularly when the national government initiates a REDD effort. Lower government units may
have conflicting intentions regarding the use of forestry resources, which may weaken the
applicability of the rationalist assumption. Even when the national government aims to engage in
REDD, the position of the lower government units may interfere with this intention. For example
when they aim to use forestry areas for non-REDD-related purposes, such as mining or
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agriculture, which reduces forest cover, the national government might have difficulties initiating
REDD. This possibility exists as the governmental authority has been shared under Indonesia’s
decentralisation model. In the case of REDD, it is only coincidental that different levels of
government have initiated similar efforts.
The agreement between the Climate Task Force and the Governor of Central Kalimantan to
implement the LoI with Norway in the Province demonstrates this scenario. The national
government may face difficulties in implementing the two-year moratorium policy on the
issuance of new logging licenses prescribed by the LoI in the Province. Such difficulties might
arise because the LoI cannot alter domestic laws and regulations, and a different agenda initiated
at the local level may be in place which contradicts the moratorium policy. For instance, the
Province could issue a logging concession, or co-operate with a foreign entity to initiate REDD.
Thus, the agreement between the Task Force and the Governor can limit the possible conflicting
interests of different levels of government on forests in the Central Kalimantan Province.
Regarding the potential of REDD to attract different levels of government, the application of
rationalist compliance-based theories faces difficulties. These theories assume that states are
unitary actors that have a single state interest. This is not the case under Indonesia’s
decentralisation model, as the interests of government organs at different levels can be
disaggregated. For example, the Aceh Government engaged in REDD before the national
government implemented its REDD initiatives. When part of a state initiates REDD efforts on its
own, there is a misleading assumption that the initiative reflects Indonesia’s intention as a
unitary actor. However the action taken by the Aceh Government applies only to the province
and not to all Indonesian jurisdictions. Thus Aceh’s initiative does not accord with the rationalist
assumption of the unitary state. Rather, it suggests that Indonesia’ decentralisation has
disaggregated Indonesia’s state organs, and so also their interests.
As a consequence, efforts to explain compliance based on rationalism need to recognise this
disaggregation of interests inherent in decentralisation. However, the rationalist-based
compliance theories, the three Rs and domestic political coalition reject the assumption that there
is a disaggregation of interests within states. So, while rationalism applies to explain the capacity
of REDD to attract actors, the assumption that states act as unitary actors is irrelevant. REDD not
only embraces rationalism but also recognizes this disaggregation. Incentives from REDD not
only have the capacity to manipulate state interests regarding forests through the national
government, but they also offer potential benefits for different levels of government through the
sub-national mechanism. This recognition of disaggregated interests is central, as although
forestry resources are under the control of the state, Indonesia’s decentralisation reform has
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shared the implementation of state control between different levels of government. Through the
sub-national mechanism, interests of the provincial and local governments on forests are
transformed into efforts that positively contribute to climate efforts under the Convention.

III. The Works of Transnational Legal Process through REDD in Indonesia
The case of Indonesia’s decentralisation shows that the engagement of various domestic actors in
REDD efforts can initiate climate mitigation efforts in various forms and levels. This is
especially the case when seeing the work of REDD through transnational legal process.

A.

The Effects of Transnational Legal Process of REDD

The implementation of REDD in Indonesia’s decentralisation reflects TLP. This raises at least
two consequences. The first relates to the concept of sovereignty. Traditionally, sovereignty
refers to “the complete autonomy of the state to act as it chooses, without legal limitation by any
superior entity”.5 A state will act independently to achieve its goals, which can include the
freedom to use domestic resources within their territory for their own benefits. The Convention
acknowledges this sovereignty principle, though it also raises the responsibility to prevent transboundary harm.6 Since Indonesia, a non-Annex I country, does not have any legal obligation to
reduce GHG emissions under either the Convention or its Protocol, the existence of REDD
projects within its territories alters its freedom to use its resources. REDD can create restrictions
on the use of forestry resources. In this case, the alteration of sovereignty is not solely the result
of a state’s decision, but it is also a result of actions of its domestic constituents in cooperation
with foreign entities.
In fact, several countries from Central America7 and Africa8 have raised sovereignty issues
during negotiations on REDD. They emphasised that the non-Annex I countries’ participation in
5
6

7

8

Chayes and Chayes, above n 41 at 26.
See UNFCCC (opened for signature June 20, 1992, entered into force 21 March 1994) premable: “Recalling
also that States have, in accordance with the Charter of the United Nations and the principles of international
law, the sovereign right to exploit their own resources pursuant to their own environmental and developmental
policies, and the responsibility to ensure that activities within their jurisdiction or control do not cause damage
to the environment of other States or of areas beyond the limits of national jurisdiction,”.
See Submission by Peru on behalf of Colombia, Costa Rica, Ecuador, México, Nicaragua and Panama, with
the support of Bolivia, in SBSTA, “Issues relating to reducing emissions from deforestation in developing
countries and recommendations on any further process” FCCC/SBSTA/2006/MISC.5, 11 April 2006, 110 at
111.
See Submission from Democratic Republic of the Congo on Behalf of Cameroon, Central African Republic,
Congo, Democratic Republic of the Congo, Equatorial Guinea and Gabon, in SBSTA, “Views on issues related
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efforts to reduce GHG emissions within REDD should be voluntary.9 When domestic actors in
the non-Annex I countries engage in REDD, they create legal obligations for states to protect
their rights. This can undeniably alter the notion of sovereign rights to exploit forestry resources.
Contributions by non-Annex I countries to global climate efforts might no longer be merely
voluntary but based on legal obligations. These obligations could range from soft obligations,
when REDD is implemented via a treaty, to hard obligations, when a REDD project is initiated
based on a contract.
Second, REDD can create political tension at domestic levels. The ability of REDD to attract the
non-Annex I countries to contribute to global climate efforts from reduced deforestation relates
to financial mechanisms. The non-Annex I countries, especially those with significant forestry
areas, will gain economic benefits from the implementation of REDD projects. However, the
control of forest might be subject to many government organs. Although natural resources are
under state control in many developing countries, and investment in the use of natural resources
can only be possible when an investor deals with a state entity,10 this does not mean that
preferences of government organs are the same. In the context of Indonesia’s decentralisation, a
division of interests on REDD between different levels of government can exist. The
decentralisation reform introduced in 2000 has affected forest management in Indonesia.11
During Soeharto’s authoritarian regime, deforestation was the result of national government
policy, however after the introduction of decentralisation policy, a high rate of deforestation has
involved lower government units.12 Lower government units have used forestry areas to create
fees and royalties that can increase their annual development budget. 13 This suggests that the
potential benefits from REDD might attract different levels of government. This possibility
emerges by the capacity of provincial and local government units to initiate foreign cooperation.14

9
10

11

12

13

14

to further steps under the Convention related to reducing emissions from deforestation in developing countries:
approaches to stimulate action” FCCC/SBSTA/2007/MISC.14, 10 September 2007, 25 at 26.
See Submission by Peru, above n 168 at 111.
United Nations Conference on Trade and Development (UNCTAD), “State Contracts” (UNCTAD Series on
Issues in International Investment Agreements, United Nations, Switzerland, UNCTAD/ITE/IIT/2004/1, 2004)
at 1.
Luke Lazarus Arnold, “Deforestation in Decentralized Indonesia: What’s Law Got To Do With It” (2008) 4, 2
Law Environment and Development Journal, 77 at 77-78.
Jacques Bertrand, “Indonesia’s Quasi-federalist Approach: Accommodation amid Strong Integrationist
Tendencies” (2007) 5 International Journal of Constitutional Law, 576 at 581.
Christopher Barr and others, Decentralization of Forest Administration in Indonesia Implications for Forest
Sustainability, Economic Development and Community Livelihoods (CIFOR, Indonesia, 2006) at 2.
Safri Nugraha, “Otoritas Pemerintah Daerah Dalam Konteks Hukum Internasional:Tinjauan Hukum Otonomi
Daerah” (2006) Indonesian Journal of International Law, 412, 417.
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This political tension does not only emerge top-down when the national government concludes a
treaty on REDD and then wants to drive lower government units to adhere to the treaty, but can
also emerge when lower government units co-operate directly with foreign entities, bypassing
the national government. Such tension can easily arise because of the flexibility of REDD
mechanisms.15 This, in turn, suggests an opportunity to see how TLP works in a democracy.
This political tension is the result of the creation of transnational norms. As the case of Indonesia
suggests, even though uncertainty surrounds the legal status of the Convention, the possible
direct engagement of different levels of government has attracted local and national government
bodies to engage in global climate efforts. Thus, the COP decision on REDD seems to provide an
alternative for the Convention to become a more legitimate instrument in Indonesia’s legal
system. The national government agreed to REDD within the COP and then further actions
depend on actors engaging in REDD initiatives. When various actors engage in REDD, the
Convention gains legitimacy. In addition, this change of approach has enabled the Convention to
generate substantive domestic norms for non-Annex I countries to reduce emissions from
deforestation. Considering the massive political difficulties that have been experienced in
attempts to introduce substantive obligations for non-Annex I countries into the Convention, the
importance of REDD’s transnational approach should not be underrated.

B.

The Normative Element of REDD Creates more Implementation Measures

The normative elements of transnational legal process capitalises on other compliance elements
offered by the other compliance theories. In addition, the process also creates implementation
measures for the Convention in domestic legal systems through the use of various legal
instruments for REDD efforts.
Implementation involves the process that states undertake to transform rules agreed at
international level into rules accepted in their domestic legal systems 16 through the enactment of
relevant laws, regulations, policies, and other measures.17 The introduction of domestic legal
15

16

17

REDD offers national, sub-national and basket mechanism. See the discussion of REDD’s flexible mechanisms
in, for instance, Fry, above n 65.
In Alvarez’ words: “implementation is concerned with the methods by which States transform international
obligations into acceptable rules within their domestic legal systems”. Jose E. Alvarez, “Why Nations Behave”
(1998) 19 Michigan Journal of International Law, 303 at 304; See also Burgstaller who suggests that
implementation is “measures that states undertake in order to put international agreements into domestic law”.
Markus Burgstaller Theories of Compliance with International Law (Martinus Nijhoff Publishers, the
Netherlands, 2005) at 4.
UNEP Manual on Compliance with and Enforcement of Multilateral Environmental Agreements (UNEP,
2006) at 32.
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instruments is a critical process for the implementation of an international agreement as it
provides an instrumental procedure for the executive and the court to enforce international rules
domestically.18
In the case of REDD in Indonesia, the interaction of actors has created domestic implementation
measures for the Convention. This method of transforming norms does not rigidly follow the
dualism doctrine, which refers to the process of concluding an international agreement, and then
introducing domestic legislation for the application of the agreement in the domestic legal
system. Through transnational legal process, methods other than the dualist procedure also apply.
The initiative of the Ministry of Forestry in introducing several regulations for REDD in
response to the COP 13 decision reflects the dualist method of transmitting norms into
Indonesia’s legal system. Though this process might be controversial having regard to the
capacity of a Ministerial regulation to transform international law rules, it nonetheless
demonstrates dualistic procedure. The regulations then provided regulatory measures for the
initiation of REDD efforts.
One of the critical aspects of the MOF regulations is the requirement for domestic and foreign
entities to obtain a license for a REDD effort. An entity that aims to initiate a REDD project
needs to obtain a license from a government organ, which requires the involvement of different
levels of government. In this sense, the MOF regulations have transformed the COP 13 decision
into Indonesia’s legal system, providing conditions for its implementation.
The requirement to obtain a license for initiating a REDD effort has also established enforcement
mechanisms. The license holder has obtained rights to initiate REDD efforts and generate carbon
credits. Any future action of the government that reduces such rights may be challenged in the
Administrative Court. This procedure suggests that the MOF has provided an enforcement
procedure for the COP 13 in Indonesia’s legal system. Once again, the MOF regulations may be
seen to serve as the implementation measures for the Convention and especially the COP 13
decision.
A similar scenario emerges in the case of the LoI between Indonesia and Norway, even though a
different legal instrument is employed. Indonesia and Norway have initiated a REDD scheme via
the LoI. To implement this LoI in Indonesia’s domestic legal system, a two-year moratorium on
18

Bodansky asserts that “even in nominally “monist” countries such as the United States, where the Constitution
proclaims treaties to be part of the “supreme law of the land,” courts have tended to reach the same result,
finding that environmental agreements are “non- self- executing” and cannot be applied by courts directly”.
See Bodansky, above n 10 at 216-217.
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the issuance of new logging licenses is a requirement. This requirement needs to be transformed
into the domestic legal and political structures of Indonesia in order to become workable. This is
not easy due to the potential contradictions between domestic laws and the authorities of
different levels of government. In addition, there are potential legality issues concerning the
transformation method used to implement the LoI in the legal system. Facing this potentially
difficult situation, the national government has chosen to introduce administrative measures
rather than introduce domestic regulations. In this case, the transformation procedure of the LoI
into the legal system is similar to the dualist method, but it has taken the form of administrative
law. Instead of regulations, a Presidential Instruction has been used along with a Memorandum
of Understanding with the Central Kalimantan Governors. The Instruction has implemented the
two-year moratorium required by the LoI in certain province.
Private legal instruments have also functioned as the implementation measures for the
Convention in Indonesia’s legal system. An example of this is the agreement between the Aceh
Government and Carbon Conservation. The agreement involves both public and private actors,
and thus cannot be classified as a public agreement. Despite this character, it does not lose its
capacity as a domestic implementation measure. Although there was political tension between
the Aceh Government and the Ministry of Forestry in the early years of implementation, the
agreement has become the domestic implementation measure in the legal and political system.
The Aceh Government has the capacity to conclude this kind of agreement and therefore it is a
recognised legal instrument. As the agreement has been able to limit the use of forestry areas for
other purposes, it therefore can be categorised as an implementation measure.
These legal instruments can function as implementation measures as they are all recognised legal
instruments and provide procedures for enforcing the rights and obligations embedded in their
provisions. They do not directly transform the Convention into the legal system, yet they
facilitate efforts to achieve the goal of the Convention.
Moreover, the interaction between domestic actors in REDD may also strengthen the legitimacy
of the Convention in Indonesia’s legal system. In this case, domestic actors may expect to gain
benefits from a REDD project by generating carbon credits. They may initially obtain a license
that functions as an implementation measure for the Convention. The issuance of a license
specifically allocates a forest area for REDD activities for certain periods of time. Thus, despite
residual uncertainties about the legal status of the Convention, real efforts to lower emissions can
take place by issuing licenses for domestic actors to initiate REDD activities.
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The use of these legal instruments has provided various methods for transforming norms into
domestic legal systems. The actors that engage in REDD covey these norms. Indonesia, as a
state, has undertaken domestic measures for the implementation of the Convention by limiting
the use of its forestry areas for activities that can increase Indonesia’s emissions.

C.

The Legal Instrument Creates Guidance for Future Action

Rationalist and fairness elements might guide actors to interact and adjust their behaviour.
However, when one party’s interests (based on its rationalist calculation) and fairness
perceptions change, the willingness of that party to cooperate and to adjust its behaviour may
also change. Other interests might emerge, which might provide more benefits and are fairer.
The normative element in transnational legal process can reduce the risk of this situation arising
by providing guidance for future actions.
The case of the Ulu Masen REDD project illustrates the function of this normative element in
guiding interactions. After the national government suggested the Ulu Masen project was invalid
due to the absence of national government endorsement, neither the Aceh Government nor the
national government could cease co-operation with Carbon Conservation and Flora and Fauna
International. Undoubtedly, insisting on ceasing the Project was an option with benefits in terms
of preserving the relationship between the Aceh and national governments. However, ultimately,
cessation was not a viable option due to legal consequences that might have followed. Cancelling
the agreement with Carbon Conservation and Flora and Fauna International could create a legal
dispute in which the Aceh Government might have had to pay compensation to the other parties.
As a result, this alternative was not in the interests of either the Aceh Government or the national
government. This example suggests that though interests may be changed, existing legal
instruments can impose limits on future action. These legal instruments have the capacity to limit
the behaviour of parties.
One can argue that this normative element of TLP cannot always work, especially when a weak
legal instrument is used. The LoI between Indonesia and Norway, for instance, might be
considered an example of a weak instrument, as it is not binding. Indonesia can withdraw at any
time should its interests in forestry change, without any legal consequences. While this scenario
might potentially emerge, the effects of the LoI are significant in Indonesia’s context. Indonesia
has imposed a moratorium on new forest concessions for two years in return for US$2 billion in
compensation through the issuance of a Presidential Instruction. This suggests that the effect of
normative elements might be weaker than rationalism. The legal instrument is not binding but
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domestic effects have taken place. The intention to obtain $2 billion in funding from Norway has
guided Indonesia’s behaviour in the use of its forestry resources. Rationalism and fairness have
prevailed, rather than the normative element. This suggests that the propensity to comply exists,
which is guided by cost/benefit calculations.
However, while the case of the LoI suggests that rationalism applies, a normative element also
applies, necessitating a trade-off. The national government’s efforts to implement the LoI take
the form of administrative legal instruments, namely the Presidential Instruction, and then by
further implementing instruments that establish a domestic institution and generate an agreement
between that institution and a Governor. State interest is one thing – it undeniably plays a vital
role in governing the interaction of actors in REDD. Yet legal instruments are required to enable
the national government to deal with different entities at the domestic level. Interest cannot work
without the use of such legal instruments. The LoI cannot work without the introduction of the
Presidential Instruction. Although an Instruction is not a source of law or regulatory instrument
in Indonesia’s legal system, but is rather an executive instrument. Yet, it is still a legal
instrument and is recognised by Indonesia’s administrative law framework.19 As a result, a
normative element is apparent. In addition, the two-year moratorium serves as guidance for
future action. By imposing the moratorium, other interests in the forestry areas included in the
Instruction are limited.
Although weak, legal instrument has nevertheless generated normative elements to guide future
action. No doubt, Indonesia’s expectation of compensation from Norway generated the domestic
effects of the LoI through the Presidential Instruction. However, without the Instruction and an
agreement with a lower government unit, the desires of national government cannot prevail as
the lower government units have the capacity to contradict the moratorium policy.
This shows how the TLP of REDD works. Each of the legal instruments may have different
processes. Yet, they can all guide the behaviour of domestic actors who have authority over the
use of forest areas for certain periods of time.

D.

The Extent of Internalisation: Social, Political and Legal Internalisation

The capacity of the legal instruments used for REDD efforts to guide future action has benefited
climate efforts under the Convention in Indonesia. Despite the legality issues faced by the
19

For discussions on license as a legal instrument in Indonesia’s administrative law, see for instance Ridwan HR
Hukum Administrasi Negara (Raja Grafindo Persada, Jakarta, 2006).
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Convention, domestic effects have occurred through REDD. This suggests that the Convention
has been internalised into Indonesia’s legal system. This internalisation has taken place mainly
through legal internalisation.
Legal internalisation of the Convention is the most obvious form of internalisation, compared
with the other two forms of political and social internalisation. This is a result of the clear
function of legal instruments in the legal system. Fundamentally, the Convention anticipates that
domestic measures will be implemented in order to achieve its aim, and the legal instruments
used for REDD have the capacity to facilitate this expectation. The legal instruments used for
REDD impose limitations on the use of forestry areas, which can limit deforestation. Through
REDD, the Convention has generated domestic effects. In this scenario, the relationship between
the legal instrument used and environmental effect is apparent.
Social and political internalisation of the Convention may also exist, but are less apparent and are
not the focus of this research. Legal internalisation can be identified by the existence of a REDD
project and the relevant legal instruments used for its implementation. However perspectives on
social and political internalisation can still be traced through the process of legal internalisation.
The case of the Ulu Masen REDD project in Aceh may demonstrate political internalisation. The
Governor of Aceh must have political support to conclude an international agreement with a
foreign entity. The Governor of Aceh cannot conclude such an agreement without the legislative
endorsement of the Provincial Council. By giving such endorsement, political internalisation
may take place. The members of the Provincial Council in Aceh may perceive that climate
efforts under the Convention are important and thus the Governor has the requisite endorsement
to conclude an agreement with foreign entities.
This endorsement may be derived from an intention of the Provincial Council to support the
Governor to generate more income for the Aceh Government under the special autonomy in
Aceh. Alternatively, due to Aceh’s historical background of freedom movements, characterised
by the Acehnese people’s dissatisfaction with national government policy on the sharing of
benefits from natural resources, direct foreign co-operation might satisfy their expectation of a
fair sharing of resources. Yet, while either scenario is possible, the driving factors behind such
endorsements can be precisely examined through interviewing members of the Provincial
Council.
Furthermore, the engagement of the village community of the Province of Jambi in REDD
suggests that social internalisation of the transnational legal process of REDD has taken place.
The village community may obtain benefits when they conserve forests. This may facilitate
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climate efforts in Indonesia, as such efforts can reach the village community. When more
individuals within the village community engage in REDD efforts, climate efforts under the
Convention will have wider support.
Political and social internalisation in the Ulu Masen project in Aceh and the Village REDD
project in Jambi may have occurred, but it is agreements with foreign entities formalised through
the adoption of legal instruments that direct future domestic action on the use of these forest
areas in Jambi and Aceh.

IV. The Transnational Legal Process Of REDD Generates Compliance with the
Convention
The emergence of a TLP in the implementation of REDD has generated compliance with the
Convention. The case of REDD in Indonesia’s decentralisation demonstrates this capacity.

A.

The Convention and Transnational Legal Process: Emergence and Conditions

The Convention, as an MEA, has departed from traditional methods of implementation. Instead
of limited implementation measures at the hands of the national government, the Convention has
used REDD to combine national and sub-national mechanisms to facilitate implementation. This
combination has created opportunities for lower government units to engage directly with global
climate efforts. Through REDD, the Convention has also provided market and non-market
approaches. This has widened opportunities for international co-operation under the Convention,
not only for public actors at the national and lower levels but also for private actors. These
changes have the capacity to engage a greater number of actors that are not directly parties to the
Convention in the implementation of climate efforts under the REDD scheme.
The use of REDD by the Convention has generated transnational co-operation. The Convention
has created external forums, which facilitate engagement of non-traditional parties in climate
efforts. Although external, the forums exist because of a decision under the Convention. Through
REDD, therefore, the Convention has facilitated the engagement of more actors in global climate
co-operation while still maintaining its character as an MEA.
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Transnational co-operation creates the TLP. Various actors, public and private, local and
international, interact in various forums created under the Convention through REDD. These
forums have emerged through the use of the national and sub-national mechanisms, with market
and non-market approaches. The forums connect actors at the national and lower levels through
REDD co-operation, not only on public-to-public, but also public-to-private or private-to-private
levels. These latter two levels differ from state-to-state co-operation or government-togovernment co-operation, which only engages public actors.
However, it should be noted that the emergence of TLP is subject to conditions at international
and domestic levels. When the host state of a REDD initiative limits the engagement of domestic
actors and the use of the market approach, TLP cannot take effect through the REDD scheme.
Thus although the Convention aims to engage more actors, this aim might fail if domestic legal
systems do not support it. In Indonesia’s case, the engagement of various actors in REDD
appears limited by regulations introduced by the Ministry of Forestry. If this approach were to
dominate, the REDD mechanisms might not adequately support the conditions required for the
transnational legal process: the role of the National Government would be very strong, and the
lower government units would depend heavily on national policy. This would limit the number
of actors and legal instruments used for REDD.
By contrast, when considered through the lens of decentralisation, the transnational legal process
of REDD can work in the Indonesian context. Similar to the changes that have taken place under
the Convention, Indonesia’s decentralisation model widens the possibilities for international
relations and co-operation. The national government and lower government units can co-operate
with foreign actors, whether public or private. As a result, more actors may engage in REDD and
the legal instruments used are more varied. The situation under decentralisation supports the
creation of various forums outside the Convention along with the normative consequences of
these forums. Seeing REDD through Indonesia’s decentralisation model, the national and subnational mechanisms of REDD support the emergence of transnational legal process.
In the case of Indonesia, the national government agreed to COP 13 at the international level and
thereby agreed to the REDD scheme, complete with its national and sub-national mechanism.
This implies that the national government agreed to the possibility of direct engagement of the
different levels of government. When the national government through the MOF later tried to
limit the potential for direct engagement by using the MOF Regulations, it acted contrary to the
implied intention. At the international level, it agreed on the flexibility of the REDD mechanisms
but domestically appears to have rejected them.

242

Lower government units can argue that what was agreed to by the national government in the
COP is in line with the capacity of lower government units under decentralisation. Both the
REDD mechanisms and the decentralisation allow the flexible REDD scheme to work. Limiting
the applicability of REDD in the decentralisation context reduces the capacity of lower
government units. As a result, the intention to limit the application of REDD and the capacity of
lower government units can raise political tensions between different levels of government.

B.

Pattern of Compliance

The emergence of compliance through the use of legal instruments in the TLP of REDD suggests
that at least two patterns of compliance exist. The first is reciprocity. This occurs when the legal
instrument used requires action from both sides in order to have effects. The LoI between
Indonesia and Norway, for instance, does not have an enforcement mechanism. If Indonesia fails
to give effect to the moratorium required by the LoI, the only meaningful consequence is the
failure to obtain funding from Norway. No legal consequences or sanctions will result. Similarly,
if Indonesia performs what is required by the LoI but Norway fails to deliver the funding
incentive, no legal proceedings can be initiated as the LoI itself is not binding. In this situation,
Gusman’s three R’s theory is applicable, where the violating party may only suffer from
reputational and reciprocal costs. However, the use of presidential instructions and agreements
with the provinces still functions as the implementation measures of the Convention.
The second is enforcement. The use of contracts or licenses for REDD projects will have legal
consequences in the event of violation. The holder of a license, for instance, can lose rights to
initiate a REDD project in one area of forest if they fail to meet the license requirements. The
government may suspend the license or terminate it. If the license is cancelled but the license
holder perceives that the cancellation was unlawful, a court may be the best place to resolve such
a dispute. Similarly, the use of a contract can result in a legal proceeding in a court if one party
fails to perform its contractual obligations.
These two patterns of compliance highlight the different character of legal instruments in
generating compliance. The absence of the availability of legal proceedings requires a greater
dependency on reciprocity. Conversely, the availability of legal proceedings still requires
reciprocity but provides enforcement mechanisms.
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C.

Conditions Required for the Emergence of REDD Effects to Emerge

REDD has provided benefits for the Convention in Indonesia. These benefits, however, depend
on the satisfaction of two conditions: the flexible mechanism of REDD must work domestically;
and incentives for REDD efforts must meet or exceed economic interests relating to forest
exploitation.
The flexible REDD mechanism refers to the capacity for applying the national and sub-national
mechanisms under market and non-market approaches in implementing REDD efforts. This
flexibility can allow for interactions between various actors. In the context of Indonesia, the
capacity of REDD to generate positive effects for climate efforts under the Convention is a result
of changes at both international and domestic levels. The Convention as an international law
instrument has widened its approach regarding the kinds of actors that can engage. Instead of
focusing on the state and emphasising the exclusive role of the national government, the
Convention offers a mechanism that can engage more domestic actors. In addition, through
REDD, the Convention can connect domestic actors from different states. Furthermore,
decentralisation as a domestic policy has also offered possibilities for lower government units to
engage in foreign cooperation. As a result, both international and domestic situations support
each other, allowing for the possible application of the national and sub-national mechanisms
under the market and non-market approaches.
The second condition requires interests and incentives to match. In Indonesia’s decentralised
context, implementation of the national and sub-national mechanisms has allowed for the wider
participation of domestic actors, whether directly or indirectly. The flexible mechanism of
REDD is therefore utilised. Yet, the benefits provided by the mechanism, which increase
participation, are less likely in the absence of incentives.
The engagement of lower government units relates to the role of the incentives offered by the
Convention through REDD. The role of incentives is central in the decentralisation context. As
identified by the many observers, decentralisation has generated an impetus for many regions
with valuable natural resources to increase their development budgets in order to support their
wider authority.20 Offering the opportunity to participate without offering any incentive might
not attract regional actors as they may face potential loss of income from the forestry sector.
They cannot gain revenues from the forestry sector in order to limit emissions from
deforestation. However, if the participation of regional actors increases the possibility of gaining
20

Jason M. Patlis, “A Rough Guide to Developing Laws for Regional Forest Management,” (Center for
International Forestry Research, Bogor, 2004) at 1. See also Barr and others, above n 8 at 79.
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benefits, incentives offered by REDD can override their interest in exploiting forests. Their
participation would not lead to a loss of income but only a shift in the method of gaining benefits
from the forestry sectors. Yet, cost-benefit analysis might be undertaken for this shift to occur.
Such a calculation might involve many factors, not merely an economic calculation.
These two conditions exist for REDD in Indonesia. The conditions have facilitated the domestic
effectiveness of the Convention. REDD, as the instrument agreed under the COP of the
Convention, is able to stimulate climate efforts in a wider context.

D.

Conveyance of Kyoto Protocol Commitments through REDD

The adoption of the Kyoto Protocol21 in 1997 was an important step in combating climate
change. It sets specific reduction commitments for 37 industrialised countries and the European
Community to limit GHG emissions, to 5 per cent below the 1990 levels, from 2005 until 2012.22
This was significant for the climate negotiations as the Protocol, unlike the Convention,
introduced legal obligations for most Annex I countries under the principle of common but
differentiated responsibilities.23 Yet, while the introduction of certain commitments for certain
countries in the Protocol was a crucial step, the Protocol has been labelled a failure due to the
exclusion of commitments for developing nations such as China and India, which are among the
biggest global emitters.24 Nevertheless, REDD can create legal commitments for developing
nations, which are similar to the Annex I countries’ commitments under the Kyoto Protocol.
The capacity of these legal instruments to function as implementation measures has enabled the
creation of commitments or obligations in Indonesia. The interaction of actors in REDD has
resulted in the creation of obligations for Indonesia. In Indonesia’s legal system, licenses,
agreements and administrative instruments exist as a consequence of REDD efforts. These legal
instruments have created commitments and obligations for Indonesia itself. Indonesia, as a state,
cannot use certain areas of forest for other purposes, without the consent of the relevant parties.

21

22

23

24

Kyoto Protocol to the Framework Convention on Climate Change (opened for signature March 16, 1998,
entered into force 16 February 2005).
See The Annex B of the Kyoto Protocol (opened for signature March 16, 1998, entered into force 16 February
2005).
This principle emphasises a central role of developed countries in leading efforts to reduce international
environmental problems. As a result, all nations share a common responsibility for environmental protection
but levels of their contributions to global environmental efforts differ. See Kiss and Shelton Guide to
International Environmental Law (Martinus Nijhooff Publishers, the Netherlands, 2007) at 107.
Posner and Weisbach above n 14 at 3.
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The interaction of Indonesian and foreign entities under REDD, as a result, can create obligations
to reduce emissions. The use of the word can is significant as carbon credits from REDD
projects cannot yet enter the carbon market under the Kyoto Protocol. There is, as yet, no formal
connection between the agreements under REDD and the Kyoto Protocol. However, the fact that
REDD may engage entities from the Annex I countries as investors in and the non-Annex I
countries as the hosts of REDD projects suggests that the obligation has been created and
conveyed to the non-Annex I countries. So far, however, while this process can be observed, it
has not been formally recognised. In practice, Indonesia as the host country of REDD has limited
the use of its forests, which can lead to lower emissions from deforestation. This limitation does
not emerge voluntarily; rather, it emerges as a legal consequence.
In this process, difficulties faced for the COP negotiations in introducing commitments to reduce
emissions for the non-Annex I countries can be reduced. Unlike the Annex I countries included
in Annex B of the Protocol, which have accepted commitments to reduce their emission levels,
the commitments of the non-Annex I countries are not straightforward. The Annex I countries
accepted commitments under the Protocol and they then imposed these on their domestic entities.
When those domestic entities co-operate with entities in the non-Annex I countries, conveyance
of commitments arguably takes place. Entities in the non-Annex I countries accept these
commitments and then impose them on their states. While a top-down process emerges for the
Annex I countries, an upwards process emerges for the non-Annex I countries. Entities within
these latter countries create commitments and obligations for their states. The Aceh Government
for instance has imposed a legal obligation for Indonesia, while the LoI with Norway has created
a commitment for Indonesia to reduce emission from deforestation in certain forest areas. The
use of the word commitment and obligation here indicates the different legal nature between the
two co-operation efforts.
This suggests that entities in the Annex I countries can create legal commitments for developing
nations through REDD projects. The developing nations may even have stronger legal
obligations than those imposed on Annex I countries under the Protocol. When a contract on
REDD, for instance, lasts for 10 to 30 years, it can impose restrictions for that period. This is
longer than the duration of Protocol commitments. In addition, unlike the Protocol commitments,
which do not impose legal consequences for states that fail to meet their commitments,25 a
contract under REDD might have strict provisions and legal consequences for breach.

25

Bodansky advises that norms of the Protocol, such as emission targets, cannot fall within the category of a
legal norm as legal consequences for violations are not binding. See Bodansky, above n 205 at 87.
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The possible conveyance of Kyoto’s commitments can be widespread, as to date, there are 340
REDD and other forest carbon projects in 52 developing countries. 26 These projects cover
4,033,063 hectares which can potentially stock carbon around 270, 265m tonnes.27 Brazil and
Indonesia host the largest number of projects, 55 and 44 projects respectively.28
This conveyance of Protocol commitments suggests a significant role for REDD for climate
change negotiations within the COP of the Convention and Meeting of Parties (MOP) of the
Protocol. In the dynamics of climate change negotiations, where the positions of the developing
and developed countries strongly conflict in determining contributions to global climate efforts
under the Convention, REDD might facilitate the parties to reach a consensus.

V.

Conclusion

Through REDD, the Convention has generated a TLP. This process has several implications.
First, the Convention has engaged a greater variety of actors in global climate efforts. This
process has in turn engaged more domestic actors, both public and private, in global climate
efforts. Lower government units, which have traditionally depended on the national government
to initiate and implement foreign policy and co-operation, can now directly engage in global
climate efforts under the Convention. Foreign public and private actors can also cooperate with
the government at different levels in initiating climate efforts.
Second, the engagement of more actors provides more avenues to implement the Convention in
the domestic legal system. Domestic implementation of the Convention does not merely depend
on the action of a state in formally introducing domestic legislation for the applicability of the
Convention. The avenues are more varied, including executive instruments, administrative
instruments and private legal instruments. Further, and critically, the ability to secure compliance
through these mechanisms via enforcement provisions suggests that these commitments are
stronger, and more capable of enforcement than the treaty obligations imposed on Annex I states.
Third, the engagement of more actors in global climate efforts through REDD makes use of
elements of compliance theories. Various actors may be motivated to become involved in REDD
due to various reasons and factors that influence their actions. In this case, REDD facilitates
those actors in exchanging interests and generating norms for their future actions.
26

27
28

See Global Database of REDD and Other Forest Carbon Projects <http://www.forestsclimatechange.org/reddmap/> at 22 October 2012.
Ibid.
Ibid.
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Finally, the use of the transnational legal process of REDD has improved the penetration of the
Convention into the domestic legal system. The Convention engages more domestic actors,
public and private, and connects them into global climate efforts. Their actions can complement
the action of their states. The Convention gains this capacity without losing its character as an
MEA. The Convention remains an international law instrument that specialises in climate change
issues.
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CHAPTER 8 - CONCLUSION
This thesis raises a central question: how and why has REDD generated compliance with the
UNFCCC? This thesis concludes that the key to the answer lies in the transnational legal process
(TLP) of the REDD scheme. This process has occurred in the context of Indonesia’s
decentralisation. While still maintaining its character as a MEA, the Convention engages various
entities in global climate efforts and allows them to generate domestic implementation measures,
which then drive the host state of REDD to comply with the Convention.
It has been more than two decades since the UNFCCC was adopted, and it has been continually
negotiated by the state parties within COP. However, the Convention has not yet bound all the
state parties to a specific obligation to reduce their emissions of GHG. Efforts to introduce
substantive obligations for the state parties have mainly resulted in deadlocks within the COP
negotiations. Nevertheless, through REDD, the Convention can generate domestic obligations
for the state parties and drive them towards compliance. This capacity is a result of the TLP in
REDD. Through REDD, the Convention has facilitated and attracted various entities, such as
public and private actors, and the national and lower governmental organs, to engage in climate
efforts.
In order to show this capacity of REDD, this thesis starts with the implementation problems that
the Convention has faced. Without a specific obligation to reduce emissions, the Convention
creates domestic implementation problems. Chapter 2 shows that one of the main problems for
the effective implementation of the Convention is its state-centric focus, which centres on
national governments. Without a specific obligation to reduce emissions, national governments
face difficulties in dealing with various domestic entities that are not directly parties to the
UNFCCC. Therefore, the state-centric focus of the Convention should change. Widening its
focus would be consistent with general developments in international law. Chapter 2 also
discusses the progress experienced by international law: it no longer merely centres on states as
traditionally recognised, but also involves other relevant entities, such as international
organisations (IGOs), non-governmental organisations (NGOs), multinational companies, lower
government units and individuals. This change suggests that international law does not merely
address the relationship between states but also engages more actors in efforts to solve common
public interests.
The Convention reflects this change with the creation of the REDD scheme and its mechanisms,
which do not centre on states. Through REDD’s national and sub-national mechanisms, the
Convention can facilitate the engagement of various actors in contributing to efforts to achieve

the goal of the Convention. Through the REDD mechanisms, the Convention can combine the
efforts of public and private actors. Through REDD, the Convention has adopted a non-state
centric approach.
The host states of REDD projects will receive financial compensation for maintaining forest
cover. This is a trade-off for the potential losses from the value of trees when they choose to
harvest them. Thus, the REDD scheme offers a method that shifts interests towards gaining
benefit from preserving forests.
What is more, these incentives are delivered by REDD to various domestic actors, not just states.
REDD offers financial benefits to states through national governments, and to lower government
levels, companies, and individuals, provided that they undertake efforts that limit deforestation.
As a result, the shift of interests in exploiting forests is changed not only at the level of states but
also at the lower levels.
The capacity of REDD to generate compliance is examined in the context of Indonesia’s
decentralisation. Chapter 3 discusses the implementation problems faced by the Convention in
Indonesia. Generally, these relate to the method of translating the Convention into Indonesia’s
legal system. Indonesia’s method of translating this international agreement into its domestic
legal system raises uncertainties. It is not clear if ratifying Acts or Presidential Regulations can
make an international agreement enforceable in Indonesia’s legal system. Indonesia’s
decentralisation has transferred most governmental authority to the lower government units—in
other words, the provincial and local/city governments. This transfer of authority has created
problems for the national government when attempting to implement the Convention. While the
high rates of emissions from deforestation involve the actions of the lower government units
under the decentralised state model, uncertainty surrounding the status of the Convention in
Indonesian law and the soft character of the Convention fail to limit the authority of the lower
government units, which have wide powers under a variety of laws and regulations.
Furthermore, the national government cannot depend on political support from lower
government units to implement the Convention. Indonesia’s decentralisation was a result of a
political struggle by the regions to gain greater political participation and a fairer economic share
from natural resources.
Chapter 4 examines the REDD scheme in Indonesia’s decentralisation. While theoretically
REDD can generate compliance through its flexible mechanisms, such mechanisms may not
work in a domestic legal system if various domestic constraints are present. Particularly in
Indonesia, various regulations related to the implementation of the REDD scheme and
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decentralisation contradict with each other. In the level of Constitution the REDD scheme can
work. Although the use of forest resources is strictly under state control, various public and
private actors can utilise those resources in partnership with government. In addition, the
flexibility of REDD’s national and sub-national mechanisms, allows the practice of state control
of forest resources through different levels of government. This suggests that REDD’s
mechanisms, which empower both public and private actors and national and lower government
units can work in Indonesia’s legal system within a decentralised state structure. But, at the level
of laws and regulations, contradictions exist and can challenge the flexibility of the REDD
mechanism.
Chapter 5, however, shows that these contradictory laws and regulations have not limited the
implementation of REDD in Indonesia’s decentralised system. Despite the uncertainties that
surround the status of the Convention in Indonesia’s law and its soft law status, different levels
of government have engaged in REDD. Interestingly, lower government units engaged in REDD
efforts sooner than the national government. This suggests that irrespective of uncertainties
surrounding its status, the Convention can attract lower levels of government to undertake
actions that can reduce deforestation through the REDD scheme and its mechanisms.
As the case of Indonesia suggests, the engagement of different levels of government in REDD
efforts creates implementation measures for the Convention. REDD efforts have generated
various domestic legal instruments. The COP 13 decision on REDD has generated the adoption
of several Ministry of Forestry Regulations, international agreements for REDD efforts, and the
issuance of licenses for REDD projects and initiatives. These legal instruments are valid and
recognisable in Indonesia’s legal system. Above all however these legal instruments can limit the
use of Indonesia’s forest area for activities that can increase deforestation.
In this way, the capacity to engage various actors through the REDD mechanisms facilitates
compliance with the Convention. Chapter 6 examines the capacity of the REDD scheme to
generate compliance with the Convention through the lens of several compliance theories. It
reveals that TLP offers the most adequate explanation of how REDD generates compliance with
the Convention. The central feature of TLP theory is its normative element, which can generate
or function as the implementation measure of the Convention in the domestic legal system.
In generating compliance with the Convention, the TLP of REDD has used elements offered by
other compliance theories. Having tested REDD in Indonesia’s decentralisation context, Chapter
7 discusses why TLP is the most relevant theory to explain the capacity of REDD to generate
compliance with the Convention in the context of decentralisation in Indonesia. It turns out that
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the capacity of TLP to explain how REDD generates compliance does not overlook the
contribution that other compliance theories can also make. The other theories, the managerial,
the fairness, and rationalist-based-theories, have critical elements that help explain compliance
through REDD. However, the existence of national and sub-national mechanisms in the market
and non-market approaches of REDD requires a disaggregation of the assumption of states as
unitary actors that is used by these compliance theories. This requirement makes it difficult for
these theories to adequately explain compliance by using elements such as fairness, management
of compliance and calculation of benefits in rationalist-based theories, especially when the roles
of various domestic actors is accounted for. In contrast, TLP does not assume that states are
unitary actors. Rather, in order to explain compliance, TLP uses the non-state-centric approach
by considering the roles of various actors in generating compliance. This allows the elements of
other compliance theories to be disaggregated among various entities within states.
Moreover, through REDD, the Convention has an external normative process. This process
began with the existence of REDD forums. The opportunity of various public and private actors
to engage in the REDD scheme has created forums for negotiations outside the Conference of the
Parties (COP) of the Convention. In these forums, these actors determine which roles they will
undertake under REDD co-operation. These forums can exist without the Convention losing its
character as a Multilateral Environmental Agreement. These forums can accommodate the
potential of various actors to combat climate change under the Convention. Thus, these forums
can complement the formal forums within the COP of the Convention.
The normative process continues with a normative function. Actors involved in REDD forums
do not only negotiate their roles and interests co-operatively but also employ legal instruments to
guarantee their future interactions. Domestically, these legal instruments can function as
domestic implementation measures for the Convention in the non-Annex I countries when they
host REDD projects. Whatever the legal instrument used for a REDD project, it has the capacity
to free a certain area of forest from activities that can reduce forest cover in a certain period of
time. The non-Annex I countries, through a domestic entity, allocate a certain area of forest in
order to initiate a REDD project. Activities that can result in deforestation, such as mining and
timber harvesting, can be reduced. This can consequently reduce emissions from the forestry
sector. As a result, the non-Annex I countries comply with the Convention by undertaking
domestic measures that facilitate efforts to achieve the goal of the Convention.
The normative process in REDD is therefore critical. It creates forums to accommodate the need
to include more entities involved in climate efforts under the Convention. At the same time, the
normative process can change the norms of the Convention in that they only encourage state
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parties to undertake climate action to reduce emissions. Every legal instrument used for REDD
projects is recognised in the domestic legal system. The mere encouragement of state parties to
undertake climate actions under the Convention consequently is transformed into actions
prescribed by domestic norms, which bind certain domestic entities, along with their state. Such
norms can also have enforcement mechanisms, either international or domestic, depending on the
character of the legal instrument used for REDD initiatives.
This thesis began by referring to a claim that “Our inability to resolve these questions of treaty
design in a determinate way is one reason that international environmental law remains more an
art than a science.”1 It is undeniably difficult to introduce obligations for state parties through
MEAs, including the UNFCCC, as each state is a sovereign entity. In addition, it is a very
complex undertaking to push parties to initiate climate efforts, when the Convention only
encourages the parties to take measures and provides no enforcement body. These challenges
have led to the characterisation of the Convention as a weak legal instrument. However, through
ongoing negotiations by the Convention’s institutional organs, the Convention can facilitate
efforts to achieve its ultimate goal. While the Convention cannot do this through the state parties
alone, engaging non-state parties through REDD provides a solution. Though there is no
substantive obligation for the parties to reduce GHG emissions, the Convention introduces such
obligations to them through various domestic actors, and uses these actors to push the state
parties hosting REDD projects to adhere to the obligation to reduce emission rates from the
forestry sector. Through REDD, the Convention has extended its reach. It is not only an
agreement between states and for states, it is also for international and domestic actors to engage
and implement. Consequently, the way the Convention penetrates into domestic legal systems
changes, not only by states’ measures alone but also by following the number of actors engaged.
If difficulties in designing MEAs are one of the reasons behind the perception of international
environmental law as an art rather than a science, one possible reason for the true value of
international environmental law as an “art” derives from the unique character of many MEAs.
This is apparent in the case of the UNFCCC through REDD. REDD is an innovative scheme that
the Convention has created to generate domestic implementation measures that lead to
compliance.

1

Daniel Bodansky The Art and Craft of International Environmental Law (Harvard University Press, Cambridge
(Mass) 2010) at 271. (Emphasis added).
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