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Abstract

When thefirst settlers departefbr Otagofrom Britain in 1847 the leaders fothe settlement

envisioneda class based society populated by law abiding, Scottish Presbyterians. The
founders had proposed that the settlement be based on the economic and social principles of
Asystemadtiicomod ochevel oped by Edwar d o@hebbon Wal
nineteenth century. A key feature of these principles was the emigration of young married

couples or an equal number of young men and women, who were to have sufficient children

to provide the colony with its future source of labour. In additionh&se principles the

settlement was supported by the Free Church of Scotland, with the expressed desire that
emigrants would be selected for their adherence to Presbyterianism, preferably the Free
Church. This combination of marriage, procreation andtBterianism mednthat the

settlement was based on strict ideas ablmitegulation of marriage and sexual intercourse in

order to adhere to the Chur chhd o ntiesadhiomgps Pphoa

regarding procreation.

This thesis exaines the regulation of sexual behaviou©itago in light of the various values

that influenced its settlement. Consideration is given to the role of the church, its ministers,
and the church courts in regulating the celebration of marriage within ttresrent, and in
punishing illicit sexual behaviour. This thesis also examines the role of secular authorities,
including the police and local and supreme courts, in regulating and punishing illegal sexual
activities. Finally, more informal methods ofgtdation are looked at, including the role of
members of the community, especially women, in establishing and maintaining standards of
behaviour. The findings of this research illustrate the limited effectiveness the church had in
regulating behaviour, tsions between church and state when their roles intersected, and the

difficulties of imposing a single, accepted sexual morality within the settlement.
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Introduction

In 2013historianRobert Aldrich cakk d f o rstudiemaf sexual cultures in particular cities

or regions, works that bring together, in documentation and analysis, marriage and extra
marital relations homosexuality and heterosextgl European and neBuropean practices
and at % Foltowirdy &ldrichdthisthesisoffers an archivabased overview and analysis

of the mange of sexual practices, atts and culturethat existedn the colonial settlement of
Otagg New Zealand, from the arrival of the first sponsored settlers in,184@ the
introduction of the Offences Against the Persons Act at the end of 186ffg(seel.1). A

study of a nascent colonial settlement, such as Otago, offers an opportunity to examine the
transportation of ideas and ideologies from Britain to its coloniesttenefluence ofthe
colonial experiencen traditionally held beliefs.In addition to this, the study of sexual
behaviour in early Otago has the advantage of drawing attention to the strong religious
foundation of the settlement atitereforethe role @ thechurchin regulating sexual behaviour,

thus addressing recent developments in colonial history and the study of sexuality in New

Zealand.

Like Aldrich, | am interested in bringing together a range of sexual balra\and practices

into single analyis in order to offer some insight into the sebadtures that existeoh early

Otago. | focus particularly on the range of heterosexual practices in the colony, including the

il licit, the 06i mmoinchudingvagnal sexbeftweenraas and &woman!| c r i

who are married to each othadultery & sexual relationship between @mmarriedcouple,

IRobert Aldrich, ifSex Matters: SexWrdidginmpgrialand t he W
Histories ed. Andrew S. Thompson (Manchester: Manchester University Press, 2013), p. 95
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fornication éexbetweemanunmarriedman and an unmarried womnaprostitution, rape and
sexual assault. These practices are set alongsttiey (anal sexandbestiality (gpenetrative
sexual act between a person and an aninvél),a particular focus on thegulation ofsexual
behavious: the rules used within a society to define which activitieparmissibleand which
are to be condemned, as well as the infrastructure put in place to monitor acéinfbese the

rules and inflict punishmentiictated by thoseules

It has been suggested that a fihi st @arspthaof sex u
academics are capable of rui rfiHogeveg itiethe t he mo
devent , def i an tthaahawe domiadied scholarghipdi as ever, writing

it is the stubbornly perverse, not the humdrum monative whichc apt ur es3lat t ent i o
this sense, the scholarship of sex and sexuality, especially the history of sexuality, is very

closely linked to the scholarship of the regulation of human behaviour, whether the regulation

is politically led, socially drive or theologically baseti The importance dahe regulation and

control of sexualityto authorities, especially during the nineteenth centoag meantthe

survival of evidencevhich better informshe study of dewnce and defiangehan the study

ofthe Anor mativeod for whi cThedevanet ,e vdi edfeinacnet iasn dmodrae
captures attentioprecisely because it was policed, leaving the historian with an available

recordfor its explorationwhich is reflected in the subject matter lustthesis.

2 Stephen Gartortlistories of SexualityNew York: Routledge, 2004ix.

3 Lynne Segal, review afews and Sexky Nathan Abrams, edljmes Higher Education Supplemeh%
May 2008: 48.

“Victoria Harris, fiSex on the Margins: New Direction
The Historical Journab3 no. 4 (2010): 1083.



Examinationof the regulation of sexual behaviour during the eddgadedollowing the
foundation of a new society providestacal pointfor the examination of wider issues of
society and social change. The first decades followingrtiineal of the first settlers were both
formative and transformative as ideals gave way to readityreaccepted normef behaviour

from Britainweremodifiedto accommodateverydaylife within the colony Studying sexual
regulation in one place, sues colonial Otago, helps illuminatiee ways in which ideas of
morality and acceptable behaviour were developed both by individuals and collectively by
communities, how such ideas were transmitted between places, both locally and across
considerable distaes, and how they were influenced $gcial and demographithanges
within the communityat a time wherhe colony moved frorbeinga source of raw materials

to a network ofBritish outposts with all the familiar structures and systems in place,
repicaingBr i t@ao mder t s and By theadndof thef 1860thedfan Bung.
colonies of empire were well establishedth responsibility for governing the various
provinces of New Zealand becomirmmgntralised with a view to driving a more national

agenda.

For the study of sexuality and its regulatianfocus on th©tagosettlemenbffers a number

of advantagesCompeting systems of social control in Otago situate the colony as a particularly
important locality for testing the extent to whicligmus and secular codes of regulation were
effective. Otago was envisioned to be a particular type of colonial society, one established on
the social and economic principlesBfd war d Gi bbon Wakefi el doés

col oni sat i ornematikcolonsationavkich induges specific reference to gender

STony Ballantyne, fAThe €t80t3ehe NBvaOxiord Histesy oblNewd Po wer ,
Zealand ed. Giselle Byrnes (Melbourne: Oxford University Press, 2009), 117.
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relations. This theory included the principle that settlers should be selected to ensure an equal
number of men and women, either young married couples or individualarahgeableage,

who would produce five or six children, providing the settlement with a potential workforce
and secure its future success. Underlying this principle was the important role played by sexual
reproduction. Procreative seand its regulation through anmriage was regarded as an

important element to ensure the social and economic success of the settlement.

The New Zealand Company, a private colonisation company, purchased the Otago Block from
localNg Ui chiefshiru1844, but the company did matablish the structures for peopling

the region. Rathemeligion was at the forefront of the establishment of Otago wth

involvement of the Presbyterian Free Church of Scotland in appointing the minister and
proposing that emigrants were selected tigicais grounds so the colony, populated with Free

Church Presbyterians, would have a specific Scottish chardidterFree Church provided an
infrastructure to not only marry the settl eme
behaviour of the mmbers of its congregatiolts adherents were govexth bya hierarchy of

church courts, known as kirk sessions, made up of members from the congregation. A kirk
session would discuss the behaviour of individuals within the congregation, and under the
leadership of the Minister, would determine appropriate punishments for any members of the
congregation who transgr es s e 8Suchpuplecmongotingt he Fr e
would ensure the population of the settlement acted morally, at leasteypethef the church,

and that any desnt behaviour was suitably punished andtier lapses deterred.



But the Otago settlement was not established in a vacuumcoldn@sts arrived in a region

where there alreadxisteda small indigenous and mixedce population, as well as a number

of European and American whaleveho had established their own social and sexual codes of
behaviour.llm context in which cultural mixing was
doomed to failure from the beginningdeed, by the 186Q@kesettlemert s | baalfdiledr s

to achieve most of the principles upon which it was founded, including its exclusive Scottish
population in part because difie discovery of extensive gold fields in 18@hich opened the

regionto a flood of new culturally diverse migrant¥hese factors resulted in considerable
tensions between the Free Church Presbyteria
of everydaylife for settlers during the first decade of the settlemérit.te pr oposed 0 Sc
charactero of the colony also put ifortheat odd
countrywas administexd from the North Island by a series of Governors appointed by the
Colonial Office in London, and the laws and legafrastructurewere based on English
precedents Attempts to regulate sexual behaviour were taking platfieeimidst of political

and economic tesion, which createdfurther conflict between the role of the Presbytaria

Church in regulating marriagée involvement of the police and courtsanforcing public

order and decen¢wynd the pragmatic approachtbe European settlergndthe indigenous

and mixedrace populationto managing social relationships atfe realities of everyday life.



Fig. 1.1: Location of the Otago settlememd the extent of the Province of Otago
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Betweenl1848and 1867 the first settlerander the systematic colonisation scheanéved

then single woman immigrants, whileh e c ol ony 6 s theaigaveryokgoldie al t w
1861 which broughta sudden influx of mostly e transient diggershat challenged
established systems to manggeblic order and decenayithin the settlement.Over that

period ®veral social regulationsystems were competing with each other: whaling
communities, indigenous protocolthe Presbyterian Church and teecular authority of the
English legal system, all of which are investigated in this thesis. The thesis draws to a close in
1867whena national Offences Against the Personswas introducedrad which came into

effect at the end of that year. This Act brought together several disparate pieces of legislation
including those regulating sexual activities, clarified the definitions of some behaviours and
set outspecific punishments. As a resuthe Act clearlylocatedthe regulation of sexual

behaviour as a secularatter outside the authority of the Church.

Socially Constructed Regulation of Sex

Historians of prandustrial Europe have long recognised the existence of methods for the
regulat on of a societydos ndemographic paramet e
centr al pat t & rnrothew wards, the pradeckor of chddren was regulated by
means of a socially developed norm which effectively dictated whether peoplerware i
position socially and/or economically to have children, and therefore be sexually astikie

two were inextricably linked Such methods operated not only to maintain the status quo in

relation to available resources, but also to help a societyrtove external factors, such as

Ron Lesthaeghe, fA0On the $ad iPapylaiichandDeveldpmentt Human R
Review6, no. 4 (December 1980): 528.



war or faminei ThomasMa |l t husd fApositive c¢Hdowewnthisn popul
rather generalised assumption about the effectiveness of economics to influence marriage
patterns and birth ratggays little regardo the way that societies functioned in reality. This

distinction between prescription and imlegy on one hand and real life situations on the other

forms part of the focus of this thesis.

The mainformal method of population control during the earhyodern period was the

regulation of marriage. The study of marriage forms an entire subsection of historical research

which contributes to an understanding of the role that marriage has played in Western Europe

in the regulation of sex, generally by examg economic factor®. Such studies have
suggested that there was a fAculturally deter:H
marriage and, indirectly, fertility levefs However, Stephanie Coonsresseshat historians

need to avoid applyinge ner al i sati ons about families to al
precise distinctions among regions, diverse class or cultural patterns, and situational

di fferences i n f athilnlskorth humeer o faclors sissociated! witit y . 0
marrigge and family formatiomwereaffected directly or indirectly by class, place, and cultural

influences such as religion and traditional customs.

7 T. R. Malthus An Essay on the Principle of Populati(872; 1914), i. 14juoted in Hera CooK,he
Long Sexual Revolution: English Women, Sex and Contraceptior1B8EJOxford: Oxford University Press,

2004), 54.
8Ri chard M. Smith, #AFertility, Economy, and Househol
Population and Development Reviéwno. 4 (December 1981): 5852 2 ; Kar | Ittt mann, AFamily

Family Economyin Bradford, West Yorkshire 1851 8 8 Jourdal of Social Historg5, no. 3 (Spring 1992):
54757 3; Steve Hindl e, AThe ProbCemtofyPHangptianedlaor i age i r
the Royal Historical Sociey" Ser., 8 (1998): 7-B9; Edwad J. Hedi can, @A What Deter mines
Farming Families in Nineteerdie nt u r y J@unntlafi~amily, Histony81, no. 4 (October 2006): 315
334.
Smi t h,
St ephan

AFertility, Economy and Household Formati on,
i e
62, no. 2 (May 2000): 284.

Co o nstpze c thiHv esst oo n JdaaahoPMariade and the Family 0
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Although marriage as a social construct predates the Christian Cihurak sanctioneduring

the early mediweal periodoriginally by the Catholic Churchased on the writings of St
Augustine,and later also by the Protestant Churches, to provide the foundation for family
formation and the regulation of sexual activity throughout the medieval and early modern
periods. By adopting and sanctioning marriage, the chhigbedto exercisecontrol by

regulating whadhad the right tanarryand to whomwhen marriages could be conducted, by
whom and where, thus, theoreti cadn} glthoughvoi di n
informed by the scholarship on marriage, this thesis ismexamination of colonial marriage

patterns, rather, marriage is a starting point for examining sexual behthabtransgressed

or challenged &alorisedinstitution inthe emegent colonial society of Otago.

|l f the study of marriage has proven too Ohu
study of sexuality outside of marriage, 1 ncl
From the relatively staid concepf oo-habitation, througho thed mor al | y unaccej
activities of bigamy, adultery and fornicatido thewell-researchedreas of prostitution and
homosexuality, historians have not shied away fexamining thediverse nature of human

sexuality, espaally its regulationt? This study uses this traditional link between marriage

and family formation to examine the effectiveness of the BEdagrchin Otago to regulate

sexual behaviour through its regulation of marriage. This study also highlighisitagdns

11 John R. GillisFor Better, For Worse: British Marriages 1600 to the Preg@ntford: Oxford
University Press, 1985), 1809.

12 For example Edward J. BristoWjceand vigilance: purity movements in Britain since 17D@blin:
Gill and Macmillan, 1977); Vern L. Bullough and Bonnie Bullou§im, Sickness and Sanity: A History of
Sexual Attitude@New York: Garland Publishing Inc., 1977); Jeffrey Weedkex politicsand society: The
regulation of sexuality since 18@0ondon: Longman, 1989); Cookhe Long Sexual RevolutioAnna Clark,
Desire: A History of European Sexual{tyew York: Routledge, 2008).

9



of the FreeChurchinfrastructure and identifies other measures, both formal and informal,
which already acted to regulate the sexual behaviour of those sections of the population that
did not adhere to the teachings of the Free Church, andaimiee how these measures

developed sawell astheir effectiveness.

The Historiography of Sexuality

As noted earlier, the study of sexualityas fit ended to define-itself

g e n characterised by a focus on one aspect or activity: for example, homosexuality,
prostitution, or birth contrd!® Perhaps the most prolific area of research into the regulation of

sexuality has been the study of prostitution. In 1999 Timothy Gilfoyledstaat before 1980

the majority of scholarship around prostitut]
campaigns to control or abolisho it, or was i
hospitals and Fplownb that date,yhguggests ¢hat distorians have taken a

more fAempathetic viewo of prostitutes and pl
examination of society, culture and wdrkFrom his perspective it is a good thing that these

wor ks ha vpeostifutiosfrenc utende | i t er at ur el®bldwevdretheieancy an
is still a considerable body of literature which focuses on the social control and criminality of
femaleprostitution, especially within imperial and colonial higtoand this thesis draws on

thoseworks!’

BHarris, fASex on7.the Margins, o 1086
“Ti mot hy JProstiutes ih Blistdrye FromiParables of Pornography to Metaphors of
Mo d e r MhetAmeriégan Historical RevieW04, no. 1 (Feb., 1999): 14

15 bid., 120.

16 |bid., 120.

17 Judith R. WalkowitzProstitution and Victorian Society: Women, Class and thee®&ambridge:
University of Cambridge Press, 1980 Phi | i p Howel |l , AProstitution and raci

prostitution in Britain and the British Empire before the Contagious Diseases Bantsronment and Planning
D: Society and Spack (2000): 321339; Philip Howell, Geographies of Regulation: Policing Prostitution in

10



Of primary importance to the period under examinati@s thentroduction of legislation in

Britain, and later in a number of British colonigs, control the spread of venereal disease

which hasprovided a focus for many historians of progido and its regulation. Perhaps the

most influential wor KProstiuton dne\ectoriad Sodiatyt Woméia | k o w
Class, and the Stat@ Examination of the extensivldcumentation generated by the passing

of the Contagios Diseases ActsnabledWalkowitz to identify two important factorsvhen

looking at Victorian prostituteskrstly, they had a certain amount ohoice to work as

prostitutes and secondly that they tended to stay in the profession for only a few years,
generally leaving Wwen they married or established a household through long term co
habitation'® The question of agen@mongst prostitutesighlights the difficulty in actually
understanding the lives ¢tiese womenmvhen historians are dependent upon archival sources

which werewritten bya groupfar removed from these womenevertheless, much work has

been done byhilippa Levine usingthe Contagious Diseases Acts of the 1860shallenge

flongst andi ng and di st or t e d?@haractenstionsof prosstutes b o ut |
as i mmoral, of #fAl oose c haayslevineperpetuatésthemgythor i n
of the troubl es o%neevifefseygeats that ticehamhivascneed to .bé read

with an understnding that the majority of treuthorsdocused on the subjection of women who

wereidef i ned by [anditeh rre asteexnuead i diys 0°% Thisappr@achd unr L

NineteentkhCentury Britain and the EmpigCambridge: Cambridge University Press, 200%illippa Levine,
AAMul titude of Unchaste WoBmpiredl o Prroaslt idfut\WMbmed s t Hies tE
(Winter 2004): 159163; PhilippaLevine,Gender and EmpiréOxford: University of Oxford Press, 20p4

18 Walkowitz, Prostitution and Victorian Society

¥1bid., 1467, 195.

XPphilippa Levine, fAWomen and P rCamadian fourbai opHistoryMet ap ho
28 (December 1993): 47404.

21 1bid., 483.

221bid., 494.

11



of identifying the original purpose of the sources and any inherentdiatevant toany

archival based study ddll aspects of human sexuality.

Unlike prostitution, eme areas of sexuality have only recently been examined by historians.
Although cehabitation, or commotaw marriage, has long been recognised as a form of
family construction, the majority aftandlone historical scholarship on doabitation dates

from the last fifteen yearS. Likewise, the historical study of infanticide has mostly been
undertaken in the last twenfive years®* Other historical research, such as into bestiality, has
been heawil influenced by work from noEnglish speaking countri®@ Much of theearlier
historical examinations of these areas of human sexuality generally formed part of larger
studies into the history of marriage, women and crime, or social deyisinessingthe
relationship between society, sexuality and its regulation. The validity of such a broad
approachshould not be discountesk it allows for a more comparative examination of a
number of human sexual activities and their regulatidrich thisstudyadoptsusing a range

of sources, including theological teachings, state legislationcasel studies of individuals

who often helccontradictory attitudes towards the regulatidisexual behaviours.

2Ginger Frost, f@dABigamy and @barhabobFRamilg Histom@2, no.: Vi ct or i an
(July 1997): 286306; Ginger S. Frost,iving in Sin: Cohabiting as Husband and Wife in Ninetee®eimtury
England(Manchester: Manchester University Press, 2008).
#R. Sauer, Al nfant i ci-@een taunrdy PEoutatiohsbidies3ino 1 (Marche t e e n
1978): 8193; Lionel RoseMassacre of the Innocents: Infanticide in Britain 1808B9(London: Routledge
and Kegan Paul, 1986); Mark JackshiewBorn Child Murder: Women, lllegitimacy and the Courts in
Eighteenthcentury EnglandqMan c he st er : Manchester University Press, 19
of Infanticide: Law, Medicine and Child Murder, 18809 3 8aqciaél and Legal Studié no. 2 (1999): 163
180; Kirsten Johnson Kramadnwilling Mothers, Unwanted Babies: InfanticideCanada(Vancouver,
University of British Columbia Press, 2005); Anea r i e Ki | day and IKfanticleer i ne D. Wat s

Religion and Community in the British Isles: 1720 2 O : | n tFanoilgand Gomraumity Blistory/1, no.
2 (November 2008): 849.
%Jonas Liliequist, APeasants Against Nature: Crossin

Seventeenth and Ei g foursatalthenHistOrg of Sexualily n@ @/(@39P:189323;
JensRydstrom,Sinners and Citizens: Bestiality ahtbmosexuality in Sweden 188950(Chicago: University
of Chicago Press, 2003

12



The issues ofclass and gender racke by Wal k d wiL e awork an ostitution

highlight issues of power, authority and oppression that underlies much of the scholarship
about sexuality, especially in colonial settin@ne of the more influential works on sexuality

in the latter part of the twenttet cent ury has b eHestory dBexdalgyin Fouc a
which he developed the theories of power and agénh&pucault also proposed that up until

the nineteenth century peopitno committed sexual transgressiovere condemned for their

actionsas opposed to any deviant group that they might be perceived to repr8seme

historians have argued against the idea that sexual identities were a nineteenth century
invention, using evidence of f@Asodomit?®sodo an
They suggest that communities of lkended men developed around hocsuxial
environments and urban areas known for sexual liakolwever, these labels were
generally applied by others within society, such as moral reforroftes) with a negative
connotaton Thi s suggests that althouijdswdsacreale@ér nes s
and generally viewed negativdly people within communitiefe regulation of the behaviour

of these Aotherso was b asstecbyseparagdihelindisidualsn g t he
fromtheiractionsAsi de fr om t h,ewhichaMasin generpl use 81 Otago atthe

time and had a recognised mearangongst the police and in coutis thesis does not attempt

to affix sexualidentities toindividuals. In early colonial Otago both the judicsgstem and

26 Michel Foucault,;The History of Sexualifyrans., Robert Hurley (New York: Vintage Books, 1988).

27 Katherine CrawfordEuropean Sexualities, 14QB00(Cambridge: Universjtof Cambridge Press,
2007),67 ; Anna Cl ar k, fotumai df thegHistory ofl Sexualifyt, Is0s. &/2 (January/April
2005): 1423.

28 Crawford,European Sexualities .

13



the kirk sessions punished people for specific acts of sexual transgression as opposed to

punishing individuals for their lifestyles.

Contemporary discussions about sexuality highlight Historians the arguments within
societies about knowledge and authotftyFor early modern EnglanBatricia Crawford
identifies twomain sources of knowledgehich would have informed colonial societies as
much as those in Britajimne religious and onmedical’! This suggests that all members of
British society would support one or other of these sources of knowledge in a conflict over

the regulation of sexuality. Within this thesis a further source of knowledgewsr ps
proposed, that of sodiaorms which could be at odds with both the religious/church based
power and the secular/judicial power of the courts. The role of society and its members in
creating a means to control or regulate fAothe
the church or the letter of the law can be seen in situations where individuals adapt their
behaviour to the practicalities of everyday existence. This is perhaps most noticeable in studies

which look at sexuality in colonial settings.

The historiograpi around sexuality and its regulation wittihe wider contexts amperial
and colonial settings has a very recent histoeginningwi t h RonaBdi tHyiam® s
Imperial Century n 1976, in which he fiwas deter mined t

ind uding a number of themes which had %hever be

29 Chris Brickell,Mates and Lovers: A History of Gay New ZealéAdckland:Random House New
Zealand 2008, 32, 689.

30 patricia CrawfordBlood, Bodies and Families in Early Modern Engldkthrlow: Pearson Education
Ltd, 2004), 55.

31 1bid., 55.

®2RonaldHyamBr i t i ands | mp el9i4all StudyefEmpire ariEkparsidni3%ed.
(Basingstoke: Palgrave Macmillan, 2002), xi.
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His focus was mostly on the sexuality of the ruling white males, although he touched on
interracial sexual encounters and prostituffbfrom this early start the stydf imperial and
colonial sexualities has taken several different paths, including the regulation of sexuality and
prostitution in theBritish Empire the concepts of power and oppressiexaminations of
interracial intimaciesas well as remaining contained withbroader culturally-inflected

studies okempire.

Scholarlywork on the regulation of imperial and colonial sexuality, especially prostitution has

been developed mostly by Levine, Richard Philips and Philip Ho@lheir work highlights

how common prostitution was in the colonial setting and témsionsfaced by colonial

authorities in accepting commercial sex between the colonists and indigenous populations, yet
enforcing increasing levels of regulation on these fajams®*® Phi | i ps6 and Ho
geographical approach to examining Ai mperi al
men involved in colonisation and sometbé women who were prostitutegs,t r ansnati on
sexual ,quloésionyB a b b a nworly, reeerilg collected together in his bodlebs

of Empire®® In this work Ballantyne firmly places New Zealand within a web of

interdependence between colonies that run horizontally, in addition to the accepted vertical

33 1bid., 281, 291294.

%Levine, AA Multitudel68; URCbhatd Whimkehipsl58I mper
regulation of sexuality: colonial legislation on contagious diseases and dgesc o domreah df Higiorical
Geography?8, no. 3(2002):3336 2; Richard Phillips, fAHeterogeneous |
Sexual ity i n BJournalofthe Higtergaf Sexubilifyl no.a83 ,(Jaly 2005): 29315; Richard
Phillips, Sex, politics and empire: A Postcolonial Geografitianchester: University of Manchester Press,

2006); Howell,Geographies of Regulatopflo we | | , AProstituti on3®nd racialise
% _,evine, AA Multitude of Unchaste Women, o0 162.
36 Phillips,Sex, politics and empire Ri chard Phillips, fAHistories of Se
t he Uister?Workshop Journ@3 (2007): 1371 54; Howel |, AProstitution and

BallantyneWe bs of Empi r e: L cdomisl PastiyVellhgtan: Bridget Widiamd Bosks,
2012).

15



metropolecolony relationship teveen Britain and its coloni€$. Such a web of relationships

is important for understanding how colonists and colonial authorities acquired and created
knowledge, and how that knowledge was controlled by factors such as class, race and gender
and religion. This model has informed how the evidence available in Otago has been
examined. Where possible,he backgroundf individuals whoappeagd before the kirk
sessionsr secular courtisas beetraced to try to isolate some of the experiences or knowledge

that could have influenced their opinions.

Imperialism and colonialism encouragezhtact between the imperial body and the indigenous
population, the coloniser and the colonigldspushingrace and culture into tHerefrontof
studies concerned wittolonial sexuality. The development of scholarship around interracial
intimacies highlights the polarity in much historical research areursbscultural contact A
significant amount of work on contact between Britain and indigenous populatidios insed

on conflict®® In contrast a growing body of work from Canadian, Australian, amore
recently New Zealand historians h&scused on contact as a more intimate activity between
individuals. Workont he often quoted Minteeracial éntimmacied antt ender
marriagewaspioneered in Canada during the 1980s by Jennifer Bra@ylyia Van Kirk,and
Jean Barmann their work onfur-trade societies of the late eighteenth and early nineteenth
centuriesfollowed byAdele Perrywho examinedhe intersections between race and gender

in mid-nineteenth centursettler society® More recently, Ann McGrath and Inga Clendinnen,

37 Ballantyne Webs of Empirel4.
38 See for example Martin Daunton and Rick Halpern, Echpire and others: British encounters with
indigenous peoples, 16AB50(London: UCL Press, 1999); Julievéns, et al.Equal subjects, unequal rights:
Indigenous peoples in British settler colonies, 1:8300(Manchester: University of Manchester Press, 2003).
39 Jennifer S. H. BrownStrangers in blood: FuiTrade company families in Indian countiyancouver:
University of British Columbia, 1980); Sylvia Van Kirkjany Tender Ties: Women in Flirade Society,
16701870( Nor man OK: Uni versity of Oklahoma Press, 1983);
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amongst others, have examined intermarriagldrearlier years dkustralidd s c ol 8ni sat i
McGrath has highlighted € importance of recognising how indigenous communities
regulated the sexual behaviour of their members, who could also be subject to coloniser or
imperial means of regulatidi. These studies show that sexual relations between individuals
formed a not incesiderable part of the relationship between Europeans and indigenous peoples

at the edge of the empiend that theules governing these relationships had as much to do

with the nature of the colony as with the people within théma settlement such &tago

these relationships became one of the accepiaiotes of family formationalthough over time

they becamsubject to BritisHorms of marriageegulationas shall be discussed @hapter 2.

There existed an entrenched idea of European racial stipernwhich came to the forefront

during the nineteenth century. This period marked the height of the British Empire and British
influence worldwide. The success of this empire was founded on industrialisation, military
and naval strength, religious coction and a wholehearted belief in racial superiority. In
sexual terms, these perceptions espoused the domination of European colonists over the native
and half native populations, the condemnation of men who had married native women for not
keeping thepurity of the superior race, the condemnation of men who had sex with other men,

as they would not have children to ensure the future of the colony, and the condemnation of

Gender, Power, and Race in British Columbia, 1859 0 BC Siudied15/116 (Autumn/winter 1997/98):
237-266; Adele PerryOn the Edge of Empire: Gender, Race and the Making of British Columbia;1B349
(Toronto: University of Toronto Press, 2001).
““Ann McGrath, fAConsent , NeagusAusirglian Womeh and Gdloaizei al i s m:
Ma r r i aogreatof @olonialism and Colonial Histo; no. 3 (2005); Inga Clendinneancing with
Strangers: Europeans and Australians at First Cont@ambridge: Cambridge University Press, 2005).
“Mc Gr atomsem®, Marriage and Colonialism. o
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male masturbation as the spilling of the seed needed for the creation of futeratigas'?

Suzanne Williams Milcairns has highlighted the perceived threat that men who stepped aside

from the norm posed to the stability of European cultural idettiff.h i s t hr eat fr om i
mengonenati veo challenged the concept that whit
recognised as having sexual relationships with the indigenous population, and domestic
environments which related more to place, convenienéss and cultural influence with
indigenous popul ations, than to established i
homeo. Mi |l cairns suggests that these relatic
were also a fascination for Europeans Such men were able to #fi
particularly those that wer e*émnomdriobeiabldty deni e
maintain control and racial superiority, it became important for the British to regulate sexual
behaviour ancencounter§® As a result of these concerns and perceptions, the imperial

hierarchy developed very definitive ideas of what was sexually unacceptable which
encompassed prostitution, same sex relationships, and sexual relationships with indigenous
populatians. These ideas of unacceptable behaviour formed the background against which the

whalers of Otago were measured by the settlers from Britain, and, as examined in Chapter 3,

informed their reactions to the mixeadce families and their activities.

42Thomas W. Laqueuolitary Sex: A Cultural History of Masturbati¢gNew York: Zone Books,
2003), 177, 255; Stevan Eldr€ttigg, Pleasures of the Flesh: Sex and Drugs in Colonial New Zealand 1840
1915(Wellington: AH and AW Reed Ltd, 1984), 48.

43 Susanne Williams Milcairnd\ative Strangers: Beachcombers, Renegades and Castaways in the South
SeaqAuckland: Penguin, 2006), 31.

4 bid., 37.

“Philippa Levine, @ Sex uGehdertayd Emg@edRhiéppalevimed Empire, 0 i
(Oxford: Oxford University Press, 2005), 136
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Reguhting the behaviour of European womeregarded ashe moral centre of civilised
society was perceived asspeciallyessential to successful colonial settlement; an issue much
studied in feminist scholarshff Ann Laura Stoler has firty placed European emen at the
forefront of the tension between Colonial Office aspirations and the reality of everyday life in
the empire’’ Thearrival of European womeim the colonial setting coincided with, although

it did not cause, a decrease in interracial socigliaimd an increase in the perception of sexual
threats to European women by colonised ffe@olonial officials were constantly aware of

the threat posed to white superiority by unprotected wdntbonse without a male protector,

be it father or husbaridwho, i n fstraitened circunf¥mancesao
predominantly European settlements, womegare icust odi ans of fami |l
respectability and dedicated and?>winl IOt mgoDisb

case,thenorai si ng role of European women for med a

colonisatiore! It influenced how women who stepped outside this role were perceived by both

46 Kirsten McKenzie Scandal in the ColonieSydney and Cape Town 182850(Melbourne:

University of Melbourne Press, 2004 105; Marilyn Lake, AFrontier Femini
Australia, 1890<l 9 4 0 sNatibn, Enmire, Colony: Historicizing Gender and Rageds. Ruth Roach Pierson
and Napur Chaudhuri (Bloomington: Indiana University Press, 1998), 97; Angela Wodkeder and
empire(Basingstoke: Palgrave Macmillan, 2Q06laire Midgley, ed.Gender and imperialisiftManchester:
University of Manchester Press, 1998); Tony Ballantyne and Antoinette Béhdmduction Bodies,
Empires, and MWBadiesdn ChrntastitRethinkirgsColonial Encounters in World diist
(Durham, N.C. and London: Duke University Press, 200%), 4

47 Ann Laura StolerCarnal Knowledge and Imperial PowéBerkeley: University of California Press,
2002), 5557.

“Ann Laura Stoler, fACarnal Knowl edigthe Makindjofl mper i al
R a c e CanaliKmowledge and Imperial Power: Race and the Intimate in Colonial BdléAnn Laura Stoler
(Berkeley: University of California Press, 2002);69 ; Jane Haggi s, AWhite women al
a nonrecuperative hts o r yGenderiamd imperialispred. Clare Midgley (Manchester: Manchester University
Press, 1998), 45.

“Stoler, fAiCarnal Knowledge and I mperial Power, o0 61

01bid., 61.

51 Edward Gibbon Wakefieldi A Vi ew of the Art of Co ltoaheBrtisht i on Wi t
Empire; I n Letters Between a i8Tha CollectedaNorksaohEtiwaad Col oni st

Gibbon Wakefielged.M.F. Lloyd (Auckland: Collins, 1969840.
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secular and ecclesiastical courts, as well as the wider society, as shall be sesasmshedies

that formthe second half of this thesis.

The Historiography of Colonial New Zealand and Otago

Fundamental to any understanding of sexual behaviour in past soci¢tieseed to address

not only gender, race, class and religion, but #isospecifics of placewhich thisthesis
addresses hgrawing attention tthe relationship between religigihe stateand the regulation

of sexualityin one colonial locationlt shoud be noted that thetudy of sexuality within New
Zealand is relatively smalhevertheless it shares some of the characteristics of international
scholarship, notably in the turn towards studies of colonialism throagh and genden
recent yearsThere has also beentandency to focus on the twentieth centuvith studies of

the colonial period rare and studies of indigenous practices in the colonial period eveh rarer.
New Zeal andods hi st fallsinto@numbe af dreast studs of istezraciala | i t y
mar r i age-c asadiiEl@f’ atudies of nssionaries and their attitudesstudies of

homosexuality in the early decades of the coforandexaminations of the colonial famj#

2Ngahuia Te Awek o tigakes,e xii Heu sRe kaan dArni @ wio lOgtlihesd i me MUo
Lesbian and Gay Histories éfotearoa ed. Alison J. Laurie and Linda EvafWellington: Lesbian and Gay
Archives of New Zealand, 2006);% ; Hi rini Kaa, ASex, Sin and Salvation:
L e n $e,Pouher&orero6 (2012): 2734.

*Bar bara Brookes, fATaking Privat eHistory€ompaSder i ousl y: Ma
(2003):24 ; A n g e | a Traviagnebsend boundarie: a history of the mixed descent families of Maitapapa
Taieri, 18301 9 4 (PhDdiss, University of Canterbury, Christchurch, 200)a mon Sal es a, i Race Mi x
Victorian Problem in Britain and New Zealand, 18308 7 0 s odisq, ®xfofd University, 2000)Emily V.
Owen, dAlntermarri age: I ts Roland nlhdrngp oWh aalnidiseg WS tt ahti ino rEs
Massey University, Palmerston North, 200R)at e S t@eavtehnesr,i nig Pl aces6: The Mi xed
of Foveaux Strait and Rakiura/Stewart Island, 1828 6 4 0 ( Bdiag, bhiversity) of Otago, Dunedin,
2008);Wanhalla, In/visible Sight

“Judith Binney, fAWhat ev eNewBealand dourmatof Hism§, Rood r Mr Yat e? 0
(1975): 111125; J.M.R. OwensRrophets in the Wilderness: The Wesleyan Mission to New Zealandl8279
(Auckland: Auckland Universy Press, 1974).

55 Brickell, Mates and Lover<Chapter 1.

Erik Ol ssen and Andree Levesque, fATowards a History
Families in New Zealand Sociesd. Peggy G. KoopmaBoyden (Wellington: Methuen, 1976),26; Erik
OlsseniFami | i es and t he GendeintherCglonalfPeriBoulB480pmahe New Zeal and
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with prostitution and the Contagious Diseases @&69), and abortiothe focus of much

historical interest’

There has been a tradition within New Zealand of focusing on the masculine frimtipart

due to the proportionally higher number of men, resulting in what Charlotte Macdonald refers
toasit he abundance of men [ f o mhisggnperimialance of a
has also formed the basis of a number of studies of colonial New Zealand. Its impact has been
assessed with regard to thd#luenceit had on gender relations, sociaoblems and the

creation of a perceived male dominated sod®iy.a ¢ d o nAaWorhdn of Good Character

focuses on the need for domestic servants as more of an overriding concern to colonists, than
the need to overcome the gender imbalance for reasomgpolation growth or to avd the

perceived vices posed tany men. Although these studigave included examinations of

the formation of families, the link between gender balance and the regulation of marriage and

sexual behaviour hasnded to belominaedby statistical preoccupatiofis

Gendered Kiwied.Caroline Daley and Deborah Montgomefuckland: University of Aukland Press,
1999, 37-62.

Charl otte Macdonald, fA6The Social Evilo6: Prostitu
( 1 8 6i®Womén in History: Essays on European Women in New Zeadn8arbara Brookes, Charlotte
Macdonald and Margaretefinant (Wellington: Allen & Unwin NZ, 1986),134 ; Car ol i ne Dal ey, 0
and Pl eas urSexuditg BokreUWnder: Social and Historical Perspectjess Allison Kirkman and
Pat Maloney (Dunedin: University of Otago Press, 2005), 49 & 51.

%8 Jok Phillips,A Manédés Country? The -AHsiogyAuckldnd: Pdnguin,A28k, e ha Ma
revised ed. 1996); Miles Fairburfihe Ideal Society and its Enemies: the Foundations of Modern New Zealand
Society 185A900(Auckland: Auckland University Pss, 1989).

®Charlotte Macdonald, fiToo Many Men and Too Few Wo
Cent ury CdHe Gendeesd Kivied. iCaroline Daley and Deborah Montgomery (Auckland: Auckland
University Press, 1999), 18.

80 Charlotte Macdond, A Woman of Good Character: Single Women as Immigrant Settlers in
Nineteentkcentury New Zealand We | | i ngt on: Al l en & Unwin, 1990); Macd
Few Wom@ésden and Levesque, fAHistory of theBendeEhgr opean |
of Eur opean DNewi dZeTahl canmsdoon;, fA Mar ri age andDidpateti | y on t h
Hi stori es: I ma g i ni ad.groniBallantyhe and Briandviblsughhey $Duredin: Otago
University Press, 2006), 148342 .

f'Macdonal d, AToo -Many Men, 0 32
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I n 2003 Caroline Daley called for a broader a
histories, to include all members of a community or society if possible and to hear the voices

of ordinary people in additiomtthose in authorit$? Despite this suggested broad approach,

Daley did not include the influence of religion and focused mostly on twentieth century New

Zealand, overlooking the formative years of the nineteenth centurm. r esponse t o Da
suggestin, whilst also addressing its limitationthis thesis investigates the widest possible

community base to include previously marginalised or overlooked groups or individuals and

sexual behaviours. To achieve this both ecclesiastical and secular savecbedn examined,

as well as more informal personal responses to activities such as the use of diaries.
Furthermore, a broad spectrum of sexual behaviours are analysed, including bestiality, which

has not previously been examined in New Zealand history.

To date much of the scholarship on sexuality in New Zealandéassecular in focus,

overlooking the influence of religion in establishing sexual moralitgolonial communities

As indicated earlier, religion has been an important influeotiliral factor in the regulation

of sexual behaviour in European societktsn deed it has been argued th
the sphere where Christianity has most profoundly influenced human behaviour. In all areas

of the world where it held swaghristian thinking imposed itself on every aspect of sexual

l'ife, from regul ati ons o f Considerableasgazcthasbeepr oper

undertakeron how the Scottish church tried to enforce a specific moral ideal on congregations

®Dal ey, HAPuri-t
%Jenny Jochens
(

easure Seekers, o0 62.
, icit
History of Sexualityl, no. 3 (1991), 357.

Love 7Thedournatoftden Ar chaeol



andwhat steps were taken to punish transgressors, especially for sexual transgteJgims.

work on the Presbyterian Church in Scotland has provided a model for the examination of
sexual regulation in Otago.The infrastructure of the church was built oatworks of
knowledge and communication between parishes that could be as farsapeotland and

New Zealand or Canaddhis strong network tiesinfbonyBal | ant yneds theory
web of interdependence between colonies, in this instance lepesafically to the workings

of the Presbyterian Church throughout the EmPireli | ary Careyds recent
of churches in the British Empire highlights the importance of international networks to how
the churches functionéd. The importancef religion to the foundation of both Otago and
Canterburyhas resulted in a small but significant body of scholarship which has assessed the
impact of religion on the cultural and political development of New Zealand arwhgsituent
settlementsThe nfluence of Presbyterianism in New Zealgad especially Otagbas been
examined by Peter Matheson in a number of works which have focused on the growth of the

church & an aspect of Christian religianithin New Zealand” Rosalind McLean andlison

64 Kenneth M. BoydScottish Church Aitudes to Sex, Marriage and the Family 186014 (Edinburgh:
John Donald Publishers Ltd., 1980); Rosalind Mitchison and Leah Len&eamality and Social Control,
Scotland 16641780( Ox f or d: Basil Bl ackwell, 1989)landéstnah Lenema
Marriage in the Scottish Cities, 16807 8 Qourdal of Social Histor6, no. 4 (Summer 1993): 8451; Leah
Leneman and Rosalind MitchisdBin in the City: Sexuality and Social Control in Urban Scotland 16880
(Edinburgh: Scottish Cultur&ress, 1998); Rosalind Mitchison and Leah Lener@duhs in Trouble: Sexuality
and Social Control in Rural Scotland 168@80(Edinburgh: Scottish Cultural Press, 1998); Margo Todd,
iProfane Pastimes and the Ref or nrestiviti€sonBany Madarny : The Per
S ¢ ot | TAenddurnal of British Studie&9, no. 2 (April 2000): 12356; Margo ToddThe Culture of
Protestantism in Early Modern Scotlafidew Haven: Yale University Press, 2002); Margo Todd, review of
The sinners of Cramon@he struggle to impose godly behaviour on a Scottish community,1858,1by
Alison Hanham, (Edinburgh: John Donald, 20QE)rnal of Ecclesiastical Histor§7, no. 4 (October 2006):
7845.
5 Ballantyne Webs of Empire.
% Hilary M. Carey,Go d 6 s Raligion marel Colonialism in the British World, c. 180908
(Cambridge: Cambridge University Press, 2011).
57 peterMathesonfi 1 8-#800: The Settler Churahin Presbyterians in Aotearoa 184M00ed. Dennis
McEldowney Wellington: The Presbyterian ChurohNew Zealand, 19901542; Peter Matheson,
i Pr es byt eThe Rarthest Jerugalem: Four Lectures on the Origins of Christianity in Qagoedin:
Faculty of Theology and Hocken Library, University of Otago, 19P&ter Mathesor he Finger of Gd in
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Clarke havealso examined Presbyterianism by looking at the role the church played in the
beliefs of the residents of Otago and New Zeaf&nHistoriansof religionin New Zealand
havealsotouched briefly on the importance of gendeassessing the impact of religiéh.
However, there are still opportunitiesftotherdevelop this workfor asJohn Stenhouse &a
argued i many features of | ocal soci ety and cu
relationsécannahndeardsime deerenge td eeligious beliefs and
values’® In his chapter inthe New Oxford History of New Zealar@tenhouse suggests that
the religious beliefs of settlers and the lack of them need to be examined if historians are to
truly understand the foes that were at work within society:
Integrating religion with secular history also illuminates the centripetal, or eentre
seeking, forces at work within society that knit together families, churches, local
communities and nation, and connect New Zealaitll the wider world. Religious
(and secular) people, communities and traditions brought peace, connections and
integration as surely as difference and dissendion.
He also recognises that their views of religion, both positive and negative, were ongyof ma

cultural traditions that settlers brought with them to New Zeakrdicontinued toshape

the Disruption 18431993(New Zealand: The Presbyterian Church of Aotearoa New Zealand Synod of Otago
and Southland, 1993).

R, R. McClean, fAScottish piety:=l8t5n3eBaF riedei nh uGocdhd ss et
Own Country: Historical Esays on Religions in New Zealagradl. John Stenhouse and Jane Thomson
(Dunedin: University of Ot ag Rhyhmea&sesg theSalibdt)inOtayo i son Cl al
1870900 (PGDipArtsdiss., University of Otago, Dunedin, NZ,1999 Al i son Cl ar ke, ifFeasts ¢
Hol i days, Religion and Ethnicity in Nineteenth Century
2003);Al i son Cl arke, fAHeavenly Vi si ons:Jou@dlaf BaigioGsol oni st sb (
History 30, no. 1 (Feb. 2006)-27; Alison ClarkeHoliday Seasons: Christmas, New Year and Easter in
NineteentkCentury New Zealan(Auckland: Auckland University Press, 20Q7)

8 John Stenhouse and Jane Thomsws.Bui | di ng Godods OwrssaBouReligons: Hi st or
in New ZealandDunedin: University of Otago Press, 2004)

John StenhousepBuiildi ngd Gotiflé.n Owvni €Country

"John Stenhouse, @ RlhéNeg Oxiord Hstondof Neew Zeialapdl. GGisefle i n
Byrnes (Melbome: Oxford University Press, 2009), 329.
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society long after the colonial ef& For exampleSt enhouse notes the c¢hi
conservative stand towards sexuality during ldter decade®f the twentieth century?
Despite these references t o,artdbomeworkonraigioms 6 a't
and gendertherehas yet to be an examinatiohhow sexual cultures unfolded in particular

regions or cities of New Zealand. Thissertation offers an opportunity todexake such a

task looking particularly a&he role that the Free Church played in regulating sexual behaviour

in Otagq which mirrors the work dfeahLeneman an&osalindMitchison on Scotland during

the early modrn period and the work of Lynne Marks in nineteenth century Upper C&hada.

It alsohighlights the limitations of theologically based regulation in the diverse settlement that

Otago developed into.

Religion, ethnicity, class and gender, informed howvittlials perceived others around them,

but also provided common bonds of understanding and a shared sense of comnmisity

not to suggest that there was one single community to which all settlers belimngegdeople

moved into or out of an areaethature of the community changed, and as a result its underlying
belief systems may have been relatively fluid. Building on this idea of impenr@mnd

fluidity, this thesis also argues that a settlement such as Otago was made up of a number of
communties each of which waisfluenceddifferently by patterns of migration. The views

and beliefs of the members of eacbmmunity were determined by dominant cultural

traditions for thagroup of peopleand thesgroupswere not mutually exclusey for setters

2 1bid., 329.

" 1bid., 351, 353.

Lynne Marksi No Doubl e Standard?: Leisure, Splne, and Sin
Records, 1804 8 6 i Gendered Pastdistorical Essays on Femininity arMasculinity in Canada eds.
Kathryn McPherson, Cecilia Morgan and Nancy M. Forestel648Toronto: University of Toronto Press,
1999).
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could feel part of several communities at once. For example, a middle aged Presbyterian
woman married to a labourer in North East Valley could belong to a community of working

class families living in the same area, a communitthefFirst Churchcongregation and a

community of women who provided each other with support locally. Their dominant cultural
traditions relate very much to the place of origin of their memaedsmay perhaps reflect

similar communities throughout Britain and its colonrasking them part of a wider network

of communities with shared values or beliefs, but specific to the location of OfHge.
establishmenof Otagothereforeprovides a complex environment in which to exantime
interrelatednessf religion, class, gendgrace and placdaroughreaction to anthe regulation

of sexual activities, specifically those that weat intended to bprocreative including, but

not necessarily limited to, prostitution, sex between men or sex between women, sex outside

of marriage,sodomy bestiality, sexual assaultandrage. have used the ter ms
and -fnooreativeo to differentiate between sex.!
of producing children or not, even if conception was a possible outcome of the act, for example
prostitution or rape. Ilwas because some of these activities had the potential to result in

illegitimate children that they were perceived as specifically problematic.

This thesisnakes a significant and distinctive contribution to the understanding of the role that
the regulatn of sexual behaviour had in colonial settings, especially in relatrefigomon. It

not only broadens the picture provided by existing scholarship into the politics and society
within Otago, but also engages the study of the early settlement watirecbsgnternationally

that examines and highlights the disjuncture between ideals and colonial réalitiethe

S For example PerryOn the Edge of Empir&; Richard Charles MillsThe Colonization of Australia
(182942): The Waefield Experiment in Empire Buildifgondon: Dawsons, 1968J;o m Br oo ki ng, fiThe
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context of colonial studies, the research
impact on colonization, by adding a further dimsion to existing scholarship.In relation to

the study of social history, this research uses Otago as a point of reference to examine the
regulation of sexual behaviour and the rolewfure,economics and marriage, and doing this

in light of perceied changes in sexual norms during the middle of the nineteenth c€ntury.
However, its most significant contribution is in the examination of the regulation of a number
of sexuabehavioursdy competing religious and secular authorited the interrelatiness of

sexual regulation to wider concepts of public decency and,dsdér informed by Christian

ideals andralues

Methodology

In their work orthe role of the church in regulating sexbehavioutin early modern Scotland,
Leneman and Mitchison drewpon kirk records. | am reliant on similar records. $aevival

of many of the early Kirk Session Minute Books for Otago has been a key factor in being able
to undertake the researalhile theincreasingavailability of on-line resources such as national

and regional newspapeas well as increased access to court records held by Archives New
Zealand have been importantenabling a close study of sexthaviourin a small society

such as colonial Otagdespitethe increase in the availability aburcesthere has been
difficulty in building up large numbers of examples for thehavioursthat have been

investigated. Some instances, such as infanticide, have been restricted to a small number of

Great Escape: Wakefi el d an dEdwdrdGibBan BVakefieldand teeeCobloniale me n t
Dream: A ReconsideratiofWellington: The Friends of the Turnbulllrary, 1997),129.

er

C

"®"Rebecca Durrer, @Pr op a drhetSocmlgScientedoundsd (2008)e1a3l and i de a

183; Raewyn Dal ziel, i M &dward GikbonaMakefeeld and teadoleniai Deebndt AG i n
ReconsideratioifWellington: The Friads of the Turnbull Library, 1997), 786; Ged MartinEdward Gibbon
Wakefield: Abductor and Mystagog(Eedinburgh: Ann Barry, 1997).

T Cook, The Long Sexual Revolutio@lark, Desirg 13.
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indicative cases The specificbenefits and limitabns of different sources are examined in
more detail in Chapter 3. This has allowed a greater scope to discuss the influences upon the

sources in how they were compiled and used, and by whom.

Structure

The thesiss divided into two sections. The firséction provides the contextual background
to the establishment of the Otago settlemenére lexplorethe history of Otagdrom the
initial concept of a Scottish settlement in New ZeaJdaodhe arrival of settlers and the first
thirty yearsof settlenent. They include an examinationtb& origins, occupations, lifestyles
and beliefs of the local populations from ttm&ed-race relationships prior to 184& the
settlers of the 1850s and 1860sorderto determine the nature of the communities withi
Otago. The second contextual chapter outlinegfin@structure that was in place from 1848
to regulate the sexual behaviour of the population, includingdhmal processes of the
church, secular courts and police, ady informal social processesThe availability of
evidenceand its limitations is examined for both the church and secular court sources,
highlighting the growing role that the secular courts had in reggeehaviour during the
1850s, leading up to the 1860s when concerns oveicglibbrder resulted in new laws which

regulateda nd p uni s h eakualdahbvwioorr mal 6

Section two focuses amseries of case studiekdifferentsexual behaviowr It opens with an
examination of theegulation of marriage and what happened wheratttepted conventions
around marriage we broken or ignored, includirsgx outside of marriagéMarriage was one

area of social regulation where the church felt it had complete overdighsions between
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the church and secular authorities arose dedore the arrival of the first settlewgth the
introduction of the 1847 Marriag@rdinance How the church attempted to retain authority
over thesacramentof marriage is examined by looking at cases of irregular marriage,
cohabitation, adultery anddamy and the punishments that were given to couples by the
church. This chapter also examines instances where the church was unable to enforce its
authority over couples who ignored accepted conventions, to see what actions the wider
community took, if ag, against these couples. The second analysis chapter looks at the
outcomes of illicit sexual activities, illegitimacy and infanticide, and examines the response of
the church and wider community to illegitimate children and thlacewithin the settlerant.

It also looks at cases of infanticide which were punishatdker lawby the secular authorities,
examining them in light of recent international research into infanticide to look for common
patterns. In the final set of chapterthe church and sta regulation of sexal behaviouis
examined along thematic lines, by analysing the response to and punishment of different types
of6nmocr eat i ve dincluding soddmy and lestialitly, sexual assault and rape,
and prostitution.Although conceived as sinful by the church, these activities were under the
authority of the courts and police to regulate. Evidence fiegal record illustrate how
members of the wider community perceived these activities through their statements as

witnesses ptheirdeliberationsas members of juries.

In earlyOtago, the churckxerted a limitecwthorityoverthe regulation of sexuéehaviour
amongst the settlersyhilst, the principles of systematic colonisation, which played a
significant part in the ebrconception othe settlementid not even survive the departure of

the first ship and played almost no role in how the settlement was develafiedugh the
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colony was conceived along very strict principles for the selection of settlers, with their
behaviour dictated by the teachings of the Free Church of Scotlarmk monitored and
enforced by its infrastructure of kirk session courts, the reality of the settlement resulted in the
secular courts and police having a greater role in monitoring and enforcing sexual behaviour
Despite having authority oveexual behaviauit was of little concern to the seculsfficials

within the colony until after the discovery of gold in 186At this point concern over public

order and decency, especially within Dunedin, resulted in the introduction of legislation that
clearly defned unacceptable sexual behaviour and stipulated punishments for transgression.
As a resultacceptable sexual behaviour was defineder lawas opposed to the teachings of

the Free Church, despite there being a common background in Christian dotteneourts

and police were able to enforce a model of acceptable sexual behaviour on a wider segment of
the population than the churchNevertheless, there were still sections of the population who

did not fit this model, and were unable or unwilling tmform to it.
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Chapter 2

The Settlement of Otago

The General Assembly have very great pleasure in the prospect of the speedy
establishment of the Scotch Colony of New Edinburgh in New Zealand, consisting of
members of the Free Church, and with every security for the colonists being provided
with the ordinances ofeligion and the means of education in connection with this
Church. Without expressing any opinion regarding the secular advantages or prospects
of the proposed undertaking, the General Assembly highly approve of the principles on
which the settlement is proposed to be conducted, in so far as the religious and
educational interests of the colonists are concerned, and the Assembly desire to
countenane and encourage the Association in these respects.
Al t hough planned as a 6Scotch Col ohwsewhopopul a
arrived as part of the Free Church settleme&dre not establishing a new colony in a
completely empty landscapeBefore permanent settlers arrived from 1&@&opeanshad
frequented the Otago coast line during the 1790s as sealdrater whalerdiving alongside
or with NgUi Tahu and c¢ on mikeddaae cammgnityThass t he
chapter provides the context for the establishment of Gtagbcolonyhrough examination
of the background to the Free Church settlepateloped in Scotland during the 1830s and
1840s, as well as the mixedce community that grew up during gameperiod within Otago.
Examination of the Free Church plaigentifiesthe principles and ideals that provided the
foundation for the establishment of a Scottish settlement. In cqrésashination of the
mixedrace community highlights the realititsced by the people already settled in the area.

The chapter not only contrasts the ideals of the Scd¢tslersvith the realities of early Otago,

but it also illustratethe different types of communities tratexisted andhe multiple layers

I Minutes of the General Assembly of the Free Church of Scofialuhe 1845, quoted in John McGlashan,
The following is a brief narrative of the origin and early history of the Church and colony of Q#&j0
0463/020, Hocken Library, University of Otago, Dunedin
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of sacial regulation governanceand authoritythat werealready present irthe Otago
settlement Free Churcldealswere difficult to put in place in a region with already established
communitieformed out of economiexchange with high levels otiltural aml social mixing.
Acknowledging this idundamental taunderstandinghe limitations faced by the church and
secular leaders in implementing their authgragd why the church and state were often in

conflict overhow toregulae sexual behaviour

The Origins of the Otago Settlement

The Otago scheme was the bohidd of Scottish politician George Rennie. His vision was

the establishment of a class based SceRigsbyterian settlement in New Zealafoinded

on the principles of Edward Gibbon Wakefield. Most historians of Otago agree that the period
in which the Otago scheme was developed was one of considerable uamebthathad an

impact on thadeals underpinninthe settlement. The 1830s ath 1840s were marked by the
threat of revolution in Europe, wiespread famine in Ireland and Scotland, and high
unemployment and urban overowding. Rennie saw colonisation as a way to overcome the
issues of unemployment and destitution among the wodtams® But he saw the need for

i mprovements i n Wakef i andprdpssedspesifimpronantentscin c ol oni !
the preparations that should be made within a settlement before the emigrants evefi set sail.
Rennierecommendedhat a new settteent should be established on the east coast of the

Middle Island of New Zealand around Port Cooper, modern day Christchurch. The first step

2 A. H. McLintock, The History of Otago: the Origins ar@rowth of a Wakefield Class Settlement
(Dunedin: Otago Centennial Historical Publications, 1949), 149; Erik OlasHistory of OtagdDunedin:
John MciIndoe, 1984), 32; Tom Brooking And Captain of their Souls: an Interpretative Essay upon the Life
and Times of Captain William Cargi{Dunedin: Otago Heritage Books, 1984);24

3 Brooking,And Captain of their Soul®9.

“41bid., 28.
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should be the I aying out of a town by surve
sheds for goods andagious barracks to receive the emigrafnt3he next step would be the
construction of a church and school, as well as the clearing of land, by a small number of
agricultural labourers, to be sown with suitable crops or stocked with sheep antl Cattle.

these preparations were complete, only then should settlers follow, balanced as to numbers of

capitalists and | abour maddofsystematic oelensatonbed by V

Al t hough Renni eds ori gi rCaldnialpazettgnoAsigudt 1842aits p u b |
was not until July 1843 that the Scottish nature of the settlement was emphasised and the
support of the Presbyterian Church soughinfortunately, this coincided with the Disruption

of 1843, when approximately a third of Prgssians broke away from the Established Church

of Scotland over the rights of lairds and landowners to appoint minfstEalowing their

leader, Dr Thomas Chalmertese Presbyterians establisibd Free Church The new
churchharked back to Calvist traditions of selfliscipline within its congregations, and the
importance of godliness and morality to overcome social problefitss insisenceby Free

Church membersn the separation of church and state was later to influence howebe
Church kaders viewed thmvolvement of government and the courtshe regulation and
punishment of sexual behaviour in early Otagbhese men felt the secular bodies were

under mining the churchds role in setandng an

5 McLintock, The History of Otagol59.

6 Ibid., 159.

" Brooking,And Captain of their Soul82.

8 Brooking, And Captainof their Souls33;R . R. Mc Cl ean, AiScottish piety:
of Otago, 18480 8 53 Boi Il di ng Godés Own Country: Hi st,edr i cal Ess
John Stenhouse and Jane Thomson (Dunedin: University of Otago Preg§s 2200

% OlssenHistory of Otage 32.
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personal animosity between the Scottish leaders and the government appointed secular officials

of Otago

It was Wakefield who suggested to Rennie that he should approach the newly established Free
Church of Scotland seeking support for his colonifleste!® The Free Churclagreed to

support the scheme, biasisted on the religious exclusiveness of the settlement, in return for
providing a minister and a teachér.In 1842 Rennie had been joined by Captain William

Cargill, a retired soldier, in devgdong and promoting the scheme. It was after the Disruption

that the Reverend Thomas Burns joined Rennie and Cargill. Burns had been one of the 474
ministers to leave the Established Church and strictly supported the exclusive Free Church
nature oftherposed col ony. It was not | ong- before
Free Churcho for wanting to keep edW@d@varti on anoc
the next two years Rennie came in for consideraiilieism of his leadership and (jaction,

both from Burns and increasingly in the press, includingQbknial Gazetteand theNew

Zealand Journal® Eventually Rennie stepped down in October 1845, effectively ensuring

the proposed exclusivity of the Free Church settlement under Cargill and Burns.

The ideals of &elfregulatingc o mmuni ty in Otago had its origir
sixteenth century in wbh both the civil government and the church authorities worked

together in a fAdemocratic theologyo to regul

10 Brooking, And Captain of their Soul83.
1 1bid., 33.

121bid., 34.

131bid., 3640.
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defined by the principles of the Calvinist chut¢éhUnder Burrs, who has been described as
Afa mamnrohg sevangel i cal principles, zeal ous
orthodoxy, earnest poahe gettlement wanrba peopled vth u di ¢

adherents of the Free Church. Such a community would undertake {eggtite the

behaviour © I ts me mber s because they woul d al |
internalised O0correctdé patterns of t hought
6natural 6, 0 mo rfaThese pateemseohbehavioarweré thosd thet thie lehurc

authorities had deemed to be acceptable, based on Calvinist doctrine. The church also had a
well-establishedinfrastructure of courts taeinforce these behaviours and punish any
transgressions. This doctrine and infrastructure was broughtto OtagoundB ur ns 6 | e a d €
and the resulting colony was expected, by its founders at least, to be a utopia of exclusively
Scottish Free Church settlers in an agrarian class based SdciEfig scheme was never a

success and much has been written regardintatluee of the Otago settlement to live up to

the ideals of its founders.

14 McLintock, The History of Otago14950.

5 1bid., 175.

16 Richard SHill, Policing the Colonial Frontier: The Theory and Practice of Coercive Social and
Racial Control In New Zealand, 17dB67Part |, The History of Policing in New Zealand, Volume One
(Wellington: V. R. Ward, Government Printer, 1938.

17 Copy of the Resoluths of the General Assembly of the Free Church of Scotland relating to the
Settlement of Otag@9 May 1845, M0439/124, Hocken Library, University of Otago, Dunedin.

18 McLintock, The history of OtagdOlssenHistory of Otage Tom Brooking and Jennie Coleman, eds.,
The heather and the fern: Scottish migration & New Zealand settldenédin: Otago University Press,
2003); E. N. MerringtonA Great Coloniser: The Revd. Dr Thomas Bufanedin: The ODT and Witness
Newspapers Co Ltdl929);Mc Cl ean, #AScotti sh pietyodo; Raewyn Dal zi el
Edward Gibbon Wakefield and the Colonial Dream: A Reconsider@iimilington: The Friends of the
Turnbul | Library, 1997), 77; To mthe Bootisk settlegnentdf The Gr eat
Ot a g oEdvéard iGibbon Wakefield and the Colonial Dream: A Reconsideréiifeilington: The Friends of
the Turnbull Library, 1997), 12332; TaiSookL e e, A Edwar d Gi bbon Wakefield and
Colonization, 1829 8 500 (PhD diss., University of California, E
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As a result of the principles and ideals upon which Otago was to be founded, the regulation of
sexual behaviour was centred on the role of the church in providing the doghicie defined
appropriate behaviopyand the infrastructure of church courts to enforce punishments for
transgressions. The involvement of the congregation in policing behaviour illustrates the very
public nature of this method of regulationthat even thenost private of activities could be

subject to a very public punishment.

The Principles of Wakefieldds Systematic Col o
Wakefield published his theory of systematic colonisation anonymously in 1829 eter

from Sydneywhich purported to belatter from a colonist in New South Wales that identified

the problems faced by the Australasian colofiesn the appendix to the letter, Wakefield
articulated nine articles of systematic colonisation and outlined the reasoning behind them.

The majorityof the articles focus on the ideal economic situation within a systematic dolony

the price of land, the level of tax, the use of funds raised from the sale of waste land, and the
supply of labourrWakef i el ddés principl es nceltora sobedys ed on
which retained the hierarchical class structure ofipdestrial Britain. The sustainability of

the colony required a balance between capitalists and labourers, men and women, and an
emphasis on the settlement of families. Alongsidé fixed land prices, these elements were
designed to ensure that the more undesirable elements of Sokeisgg groups of single men

attracted by cheap landwould be excluded. The principles were designed to help establish

sustainable well organisasettlements quite rapidly. The key to this was selling land to settlers

BLee, AfEdward Gi bl2on Wakefield, o 10
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beforetheyset out, so the money could be used to provide funds to assist the immigration of a

sustainable 6l abouring cl?Ass6 including both

Of the nine articlesne, Article VI, relatespecificallyto the type of emigrants a colony should
select:
That, in the selection of Emigrants, an absolute preference be given to young persons,
and that no excess of malesdonveyed to the colony free of cdét.
Wakefieldst pul ates in his explanation that emigra
or O6youngd people of marriageabl e age i n equ
it can be suggested that it would be accepted to meanagarlid-20s as theage at which
people could marry without parental permission was 21 in England. Wakefield identifies two
reasons for this withimis explanation Firstly, young married couples would populate a
colony in sufficient numbers to ensure its sustainalffitgecondly, by paying for the passage
of one couple, the colony would benefit from the labour of their children and grandchildren at
no extra cost® For these reasons a gendelanced populatiowas essentidb the successful
implementation of systematmlonisation. In the body @& Letter from SydneyWakefield
suggested that the greagmoportionof men to women within the Australian colonies had
resulted not onl ydaiyn fpoapoesnt,i truak eodh,0,b rbaua d
éthat the fr equemhayalready establishedya general licange of o

manners; that mothers are not ashamed to sell their own daughters, even before the
young creatures know what chastity means; that husbands make a market of their

201bid., 24, 32.

2lEdwar d Gi bb oALetwaflora $Syiney: Appendix 0 Thie Gollected Works of Edward
Gibbon Wakefielded. M.F. Lloyd (AucklandCollins, 1969), 180.

22 |bid., 1801.

23 |bid., 181.
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wives; that early prostitution occasions banmess; and that the origin of all this ewil
the inequality of the sexésis partly maintained by the evil itsetf.

An equal number of men and women would avoid the vices prevalent in colonies where the
number of men greatlgunumbered the women. Jid reasons that Wakefield provides for

this article, the explicit ones have an economic basis, but there is an overriding implicit moral
foundation. This moral foundation is perhaps a bit ironic considering that Wakefield
developed his theory, not in Sysln but whilst in Newgate Prison, serving a three year

sentence for abducting the fifteen year old daughter of wealthy Macclesfield merchant.

The impacbf an imbalanced sex ratio had been long recognised and European imperial powers
tried to address thissue from the beginning of colonial settlem&ntErance, for example,
began to send single women of marriageable age to New France in 1663, to provide wives for
settlers, at the request of the Intendant of New France. At the time the ratio was sbt men f
every European woman, and the maj legsflesdu of t ho
r oiitbh e Ki n g 6ismodl @ theyapprogimately 800 women sent to New France were
of humble origins, and to support their settlement in the new world rbegived free
transportation and monetary support of up to d@s. The scheme operated for ten years
and, in conjunction with financial incentives for men to marry and have large families, and
penalties for those who did not, was a factor in triptimg population of New France within

fifteen years.

“Wakefield, AA Letter from Sydney, o 138.
BSAdel e Perry, AfiFair ones of a purer -cenuyt edo: White
British Reaminist8tbdie®3, no. 3 (Fall 1997), 56304.
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The impact of a unevensex ratio has been assessed by Marcia Guttentag and Paul Becord.
Within colonial settlements, the imbalance was generally in favour of men. Guttentag and
Secord suggest that it would be likely that young adult women would therefore be valued
highly by the society single women for beauty and glamour, and married woasewives

and motherg! These assumptions need to be assessed in light of who controlled the political,
economic and legal structures in the soctétyVithin Britain and its empire these structures

were controlled by men. Guttentag and Seanglietha in such a society, with a male
dominated power structure and an undersupply of women, it may be expected that men espouse
traditional roles for women, and that societal norms would reinforce stability and monogamy

in marriage, and virginity in unmarriadomen, while devaluing promiscuity for woméh.

This attitude appears to have been prevalent in nineteenth century colonial settimdents
informed the devel op menWakaidld foNastande,used tHedb s pr i
example of prostitution irustralia to illustrate the need for gender balafic@he gender

imbalance in Australia dated to the beginning of British settlement. With the establishment of

the penal colony an almost entirely hoswrial colony was created, with a ratio of six men
foreveryonewoma® The aut horities saw this imbalance
- the few European women were subject to unwanted sexual attention, and sodomy was

perceived to be rife amongst the conviétsAlthough liaisons with Aboriginalvomentook

26 Marcia Guttentag and Paul F. Secoafdp Many Women? The Sex Ratio Quedi®verley Hills:
Sage Publications, 1983).

27 1bid., 19.

2 bid., 26.

2 1bid., 24.

®Wakefield, AA Let.ter from Sydney, o 138

S’Rael ene Frances, f@AThieomiist oA Bextmora dndkGeaWoekerpim ost i t ut
Australia, ed. R. Perkins, et al. (Sydney: University of New South Wales Press, 1924, 28

32 1bid., 29-30.
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place they tended to lead to racial tensiéhd he solution proposed was the transportation of
convict women to fill the gaput thiswas not successful in removing the gender imbalance,
and although transportation may have reduced the thtleattsvere originally perceived,
prostitution became institutionalisétlin this example Wakefield explicitly linked gender

balance to a settlement with high moral standards.

The Importance of Procreative Sex

Within the theory of systematic colonisation, Wakefield identified the importance of the

institution of marriage in providing a sustainable labour force for the colony:
A thousand emigrants of all ages might not, at the end of twenty years, increase th
Colonial population by more than that number. As many might die as would be born,
and, if there were an excess of males, the number might, at the end of twenty years, be
much less than a thousand. But five hundred young couples, supposing that each
couwple rear six children, and that in twenty years half of the original emigrants be dead,
would in that short period, increase the Colonial population by three thousand five
hundred soul$®

In this excerpt, he also highlighted the importancénetierosexuaprocreative sexvithin

marriageto sustain populatiogrowth3®

Wakefield based his sexual economics on labouring emigrants producing sufficisitiodf
to provide sufficient labourers for future generations of capitalists. His expectation was that
the labouring classes would have five or six children per family. Wakefield proposed this

shortly after fertility rates in Britain reached their zenith, so an expectation of six children

%3 |bid., 29-30.
31bid.; Anne Summer)a mned Whor es aXfed (&dndy RengBi®obks, d993),
313.

“Wakefield, AA Letter from Sydney: Appendix, o 181.

% |bid., 181.
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would not have seemed unreasonablin fact, research has suggestieat the size of colonial

families frequently was considerably lardgér.

There were a number of factors which could influence the number of children that a couple

had, including class, age at marriage, and frequency of sexual inter€buwakefield

referred to the labouring classes, with no specific reference to age, so long as the individuals
wer e ei ther a young marri ed coupl e or Si ni
proportions®® The frequency of sexual intercourse was not a factor which wioa
concerned Wakefield, i n part because factor:
understood before the twentieth centtirywhat was understogaas that certain sexual acts

were notintended to b@rocreative prostitution for example, @ould not be procreative, such

as sodomy,and masturbation. With the focus on procreation, any sex that did not lead to

children would have been looked upon negatively.

The Importance of the Regulation of Sex
With sex being necessary to the success of colonies, but only in the married state ant only if
produced sufficient children to meet the labour needs of the calohgnly was the selection

of emigrants very important, but also the regulatbthe married state and sek.has been

37 Hera Cook;The Long Sexual Revolution: English Wonfgx and Contraception 1861075
(Oxford: Oxford University Press, 2004), 38.

®%David Thomson, f@dMarri age an dDidpaedHistogriespimagihiitge Col oni
New Zeal aeddTosy Blang/ieand Brian Moloughney (Dunedin: University of Otago Press, 2006),
120-1.; Charlotte Macdonaldd Woman of Good CharacteSingle Women as Immigrant Settlers in Nineteenth
Century New Zealan@Wellington: Allen & Unwin, 1990)

39 Cook,Long Sexual RevolutioBs.

“YEdward Gi bbon Wakefield, AA View of the Art of C¢
Empire;InLe t er s Bet ween a St aTtheCollecad Warks df Edwar@ GibbomWakefie]dd i n
ed. M. F. Lloyd (Auckland: Collins, 1969), 968.

41 Cook,Long Sexual Revolutipri8.
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suggested that durirearly modern history in Europe, sex outside of marriage was perceived
as corrupting, economically unproductive, and potentially evil, therefore it had to be
regulated? The history of the egulation of sex and marriage in Europe provided the

background for their regulation within the colonial setting.

The prevailing sexual norms amongst Europeans during the late eighteenth century and the
early part of the nineteéim century promoted monogusrelationshipsbetween men and
womenbased on the family unitMarriage had become the accepted means to contain and
regulate sexual experienté.However, not everyone conformed to the accepted norms of
behaviouryesulting in tensions between theals as expressed by the Christian churches and
middlec | ass ref or mer s, and the reality of people
exacerbatetyy the fact thatmen had more sexual freedom than womesulting in unequal
attitudes towards malend female sexual behaviouDespite the existence of prostitution and

a certain level of recognition that male sexual freedom required its existence, the prostitutes
themselves were often despised and vilified by society genétallgamesex activites
between memvere criminal offences, and the laws goverrsagh specificallyonprocreative

sex gradually got tighter during theighteenth and nineteenth centufies The biggest

distinction in sexual norms has been perceived to be between the claiséise wpper and

42 Katherine CrawfordEuropean Sexualities, 14aB00(Cambridge: Universitpf CambridgePress,
2007), Chapter 1; Anna ClarResire: A History of European Sexual{tyew York: Routledge, 2008),
Introduction.

43 Crawford,European Sexualitied..

44 Judith Walkowitz Prostitution and Victorian Society: Women, Class and the §Eambridge:
University of Cambridge Press, 1980352

45 Clark, Desire,136-7;
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lower classes being the most flexible in attitude, while the emergent middle class was more

rigid.

All these factors of church based emigration, gender balance, procreative sex andiassdle
attitudes towards the regulation of seidaehaviounnformed thedeologicalframework built

into the proposed Otago settlement. This proposal included no consideration of the realities of
exisence for the indigenous populationOtago and the small group of Europeans, Australians

and Americas who were already settled in the area.

Regulation of Marriage and Sex in Otago Before 1848

The early period of Europedndigenous contact in Otago does oohform to thegeneralised

idea of coloniser/coloniseccontact, which is exploitative Europeans with political and
economic superiority overln oppressed indigenous population, as defined by much
historiography of earlinteraction*’ Thefew early Europeans were not enlisers, they tended

to operate outside the imperial infrastture of large scale, compabgsed resource
extraction, and as such were on the edge of the imperial web. What was created during this
early period of contact, although technically definalslear e sour ce extracti on

frontiero, does not mirror the defini*ion ar

46 Crawford,European Sexualitie€hapterl; Clark,Desirg 5.

4" This dichotomy has been undermined by recent work on gender in the empire although Ann Laura
Stoler has suggested that anthropologists amongst others have accepted this dichotomy as a given, see Ann
Laura Stoler, ARet hinkingm@ohibnhi as &ategbeCa@Bnaluné&ar oes
Knowledge and Imperial Power: Race the Intimate in Colonial Béegkeley: University of California Press,
2002), 23; Daiva Stasiulisand NiraYwRla vi s, Al ntr oduct iidender,Racsgihmcdy Di chot
and CIl ass i n SunsettlihgeSettleSSoaieties: tAiticellationd of Gender, Race, Ethnicity and
Class eds. Daiva Stasiulis and Nira YuMdhvis (London: Sage Publications, 1995), 3.

Ann Laura Stol er, i TPelitics e Canpalisodie MottheAmeritan Histary T h e
and (Post) Cuohe doornabof Am8ricandHiste8s, n@m 3 (December 2001).
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As a result the society created during this early period does not necessarily reflect the
normative practices of eithéime wider European avl U o sodieties, but is a construct of its

specific environment, including elements of both.

The beginning of land based Europdadigenous contact in Otago developed out of maritime
whaling and sealing in the last decade of éighteenth century and the first decade of the
nineteenth century. The majority of this resource extraction was based out of Australian ports,
although Americans were also involved from about 180There is evidence that whalers
were establishing whalgnstations as sempiermanent settlements on land from the early 1830s
(Figure 2.1)°° During his travels around New Zealand between 1839 and 1844, Edward
Jerningham Wakefield noted that it was likely that the first whaling settlements in the south
dated fom about 1827, and were made up of both sailors and escaped convicts from the penal

colonies of New South Wales and Van Deemd s (Tasmahii>!

These stations provided a base for processing whale oil, in addition to a home for seasonal
whalers. Despe the dangergherent in whaling, the stations were initially very successful,
mostly due to an increasing international dem:é

encouraged strong links with the Ng@ial TaAlgWi

49 QOlssenHistory of Otago 12.

50 Edward Jerningham Wakefielddventure in New Zealand from 1839 to 1844 with sacceunt of
the beginning of the British colonization of the Islanets Sir Robert Stout, (Christchurch, Wellington and
Dunedin, NZ; Melbourne and London: Whitcombe and Tombs Ltd., 1908); lan Cl@pehjng the manifest
on Otagods | nf amvals and Repasures, ®tago parhour gnd Coast 1-2BB0(Dunedin:
Otago Heritage Books, 2001); Olssetistory of Otago 14; Rhys Richarddviurihiku Reviewed: A revised
history of Southern New Zealand from 18844 (Wellington: Lithographic Service4995), 49

S1E. J. WakefieldAdventure in New Zealan@25 & 227.
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men in whaling activities and women i &édmarr
It appears to have been quite usual for these mentohdveadoi t ed wi t h RgUi Ta
While it has been suggested that there was a considerablgr ee of dependence
by the whalers? it is not possible to determine whether there was any exploitation of the
Europeans through their wi veackdf yources makeit Ng Ui
difficult to illuminatewhat sort of regiation of behaviour was used, although with the limited

number of European mencertainly would have been possible forg Ui  td have wsed

their own codes of bekiour when dealing with the Europeans

52E J Wakefield Adventure in New Zealan85-6; OlssenHistory of Otago 24; RichardsMurihiku
Revisited 62 & 65.

David Haines, @dfdl no:Sedgaih Ddhu h\slersiasmhtaeiagaf e Wh
Sex in Early New Zealandlin Moving Subjects: Gender, Mobility, and Intimacy in an Age of Global Empire
ed.Tony Ballantyne and Antoinette BurtorJgbana: University of Illinois Press, 200%0, 55.

541bid., 50, 55.
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Fig. 2.1: Map showingWhaling Stations in Southern Murihiku c.1880.
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The most successful station during the 1830s was at Otakou, at the end of Otago Peninsula,
which was owneénd operated by a family of Sydney merchants, the Wéfehs.addition

to whale products, the Weller brothers broadened their options by investing in flax and potatoes
grown by localNg Ui . TThehgfation at Otakou, along wifohnnyJ onesd st at i o
Waikouaiti, became focal points fistU o coritact with the whalers along the codstg Ui T a h u
women were drawn to the whaling stations, relocating to live with their seasonal spouses.
Edward Weller, one of the brothers who owned the station, was ba€gdkau andwhilst
stationed there wi c e oNwaltir iwemthdudaughters of local chiefs. However, by
1840 the price for whale oil had collapsed, causing bankruptcies and the closure of many
stations. As a result a large number, although natf &le marriages of convenien@nded.

When Edward Weller left Otakou he left Hisg Ui  fandljhbehind him. Such actions
suggest codes of behaviour that were more influenced by the realities of the situation than any

defined byEuropean norms or Clstian teachings

Il n addition to these whaling 6settlementsd a
as a result of voluntarily jumping ship or being abandoned as part of earlier sealing or whaling
expeditions)’ Unlike other imperial foraysdsed on resource extraction, such as the North
American furtrade, sealing and whaling involved individual ships sometimes working
together for a trader or merchant, as opposed to established hierarchical companies. As aresult,

in Otago there was rextenally imposedegulation of Europeaimdigenous sexual relations,

nor were there comparigd economic reasons for creating alliances with one family or tribe

%5 OlssenHistory of Otage 16.
®Haines, filn Search of the fiWhaheeno, 06 55.
57 OlssenHistory of Otago 7; ChurchOpening the manifessee table 2.1 below.
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over another. Many of the interracial relationships that developed were built around individual
Europeans and their dependence upbd o fori the knowledge needed to survive in-pre

colonial Otago. As a resulin extensive community of mixedced families and hatfaste

children grew up around the whaling statioligik Olssen has suggested thailikely that

6no other tribe in New Zealand was so extensi

soci eNgylbi .#rsa h u

Although whaling was the main economic focus within the regiorpatentialfor agriculture

was soon realised. Some farming had occurred on an ad hoc basis in conjunction with whaling
stations at Otakou and Moeraki, but the first agrarian settlement in Otago, sponsored by
Sydney merchant, whaling station owner, and ship owledmny Jones, was established at
modern day Karitane, 25ilemetresnorth of Dunedin harbour, in 1848. Despite initial
difficulties, this settlement, known as Waikouaiti, was relatively successful and Jones was able
to assist the later Free Church sestl@ith his experience and produce. However, they did not
necessarily approve of his lifestyle, in part because he was Methodist, but also due to the
perceived immorality of the whalers and other settlers at his settlement. Even allowing for an
element 6 poetic licence, it appears that the majority of the whalers wemm@xcts or
labouring men who were more suited to a rough frontier existbacgo the drawing rooms

of Sydney.

In addition to the early settlers brought out by Johnny Jones, seoulitate that a good

number of men arrivedhaving deserted their posis boardvhaling or trading vessels. Given

58 OlssenHistory of Otago 24.
9 bid., 18.
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that before 1848 nearly 290 ships were recorded at the hawbthuanother 60 recorded along

the Otago coast, there was the potentinbfgizeable andulturally mixed population bas¥.
lanChur chds research into the early shipping
crew members to jump ship, and provides the names of many of the earliest European,
American and Australiansettlers (Table .2). The first record of European/Australian
settlement at Otago is an unverified report of the desertion of most of the crew of the barque
Clarenceat Otago in 1828 Two years later,n 1831, the Weller brothers of Sydney had
establitied their whaling station at Otakou, and regular trade between Otago and Sydney was

begun.

Evidence suggests that a number of these men remained in the area. For example, James
Wal ker-eyéeQnedJi mmyd and James SaundMaryssndd6Ji mmy
Elizabethin 1834, were both resident at Waikouaiti in the 1840mdividual cases such as
theseshow that there was an established if transient population already at Otago when the Free
Church settlers arrived in 1848. This population fluctuatedh wie demand for whale
product s, but Burnsé visitations in the ear/|

that some of these people had been in Otago for a number of years.

60 Church,Opening the manifest 3.
51 |bid., 23.
52 Frank Tod Whaling in Southern Watei®unedin: F. Tod, 1982),20 & 122.
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Table 21: Shipping to Otago 1833 which added to the population

Year Ship and number of people involved

1833 3 crew of theAmitydeserted at Otago

1834 10 crew of theMary and Elizabetldeserted i ncl udi ng Ge (
Georgeo, JameByeWal KemmyicOne Geor ¢

Thomas, and Jiammy (Skhe @NSEIOF &3 (
1835 30 men broughtoutbjpucy Annd none but Eur opean

whaling

1836 Wel |l ersd station at Otago was en
European; Jones employing 39 m&#(2345).

1836 Micmacl anded J. Hughes, W. 1. Haberi
R. Burn and @M U o at Moeraki

1837 Henry Freeling Sydney to Otago with 48 men for Wellers

1837 Magnet to Waikouaiti taking Thomas Jones, J. Hughes with servan
ChaselingPuna his wife, 6Johné Loane
Robinson, Peter o6Charlottdo, Will
New Zeal anders to Johnny Jonesb©o

1838 Desertion of Jean Morrel and ovleylc
from Faune(GF 313fn)

1838 American whaler landed several families from Western Australia to set

New Zealand the Gratitudelanded Mr & Mrs Cheyne and 2 children, Mr
Mrs Skinner and child, Townshend, Robinson and Williams at the Nec
14 October. Picked up hylagnet23-24 February 1839

1839 Magnett o Wai kouaiti with 6366 men
Stephens, H. Rogers, P. Williams, C. Price, C. Rolley, P. Watson, D. A
B. Johnson, J. Jones, E. Wilson, D. McLean, E. Hendrick, J. Hall, E. P4
J. Williams, J. Winch, H. Moord, Crocan [?Crocome], B. Blomer, J. McG
H. Dumerick, R. Catterige, R. Hanca, J. McDonald, W. McLaughlir
Johnson, D. Rannaker, S. Smith, W. Brown, T. Newcombe and P. Byrn

Source:Church,Opening the manifesian ChurchGaining a Foothold(Dunedn: Friends of

the Hocken Publications, 2008), page numbers in brackets on the table

The majority of the people living within the Otago block at the beginning of 1848 were other
than the ideal expected by the founders of the settlement.fidthisrness may have related

to class or nationality or beliefer non-adherence to socigkacticessuch aghe creation of

sexual relationships and domestic environments which related more to the place, convenience,
business or cultural influence with the indigaa@opulation, than to established British norms

or recognised environmentst homé& In her work on futtrade era Canadaylvia Van Kirk

50



has suggested that the emergenitfade society was a hybrid of both European and First
Nations elements that rdsu ed i n a fpkripetudtingy communigy ®®  Tlise | f
resultant community had its own systems for regulating sexual and marital behaviour which
reflected the European origins of the traders and the indigenous norms of their wives and
partners. Suta model of society provides an example of how settlements and colonies based
on resource extraction, as in southern New Zealand, fused elements of behaviour and adapted
to suit the environment of the colony or settlement. The structure and regulatizesef
communities bore little relation to the accepted norms of contemporary Western Europe and

highlight how different the reality could be from the colonial ideal.

A close look at the details froBiu r n s 6 kelpswithrezdnstrocting thenakeup of the
community that had existed in Otago prior to the arrival of the Free Church sett|Bonerst.
provides short histories for several {148 settlers, including their relationships wirg U i
Tahuw o me n marriages and the number of their
September 1848 to February 1849 which he identifies these mevho had been in New
Zealand for between eight and eighteen years, including Simon McKenztbeiddamilton,

Thomas Ashwe]lJohn Williams, {] Milne, William Russell, James Wybrow, Edwin Palmer,
William Palmer, William Low, James McKenzie, William Perkins, George Williams. In
several caseshe men were married to thevt U o paitners by the RevererdhannF. H.

Wohlers, a_utheran appointed by ti¢orth German Missionary Socief} Some of the men

83 Sylvia Van Kirk, Many Tender Ties: Womém Fur-Trade Society, 1670870(Norman, OK:
University of Oklahoma Press, 19834.

b4KateSt e v éGatberingPlacéds: The Mi xed DREoseaux BttaitaRda mi | i es o
Rakiura/Stewart Island, 1821864 (BA(Hons) diss., University of Otago, Dunedin, 2008ppendix A.
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had been married more than once or had more than one partner in su®eldsioa.of them
appear to have been involved in relationships with more thaMdhe wamanat any one

time, but several had left wives behind in England.

The earliest to arrive in New Zealand was Mat
reads:

Barracks No. 2; #31:

Matthew Hamilton from Greenock in 1821. Whaling out fromdiami went on board

a Spanish Man of War left at the Manillagdsic] i came to Hobart Town 1829to

N.Z. 183071 Cloudy Bayi Akaroai married to youngM U o wdman (unwell),

chlildren] Jane 8, Margaret 6, Thomas 11 (last two at Akaroa).
Of the others, $non McKenzieandThomas Ashwell are also at the settlement, living in the
Barracks. McKenzie is listed as a widower with two children, his native wife having died;
Ashwell, from Harlow in England, had left England in 1830 artitbeen a castaway for some
time before arriving in Sydney in 183Ze presumed that the wife he had left behind in
England waslead and was living with & U o woiman, Pota, by whom he had five children.

The other men are listed as part of bhg Ui villagéran the Teeri. Accod i ng t o Bur ns:¢

census, the European men in the village outnumbérgd) i afidshhlfaaste men.

There are a number of official records of marriages betWe8rowoinen and European men.
These records show that there was a gradual introduction of European based regulation of
marriage and sex into New Zealand. Prior to 18~ Zealand was subject, in theory, to

Har dwi ckeds Marri age Atletcoloniés. Ih T882it wassourtd thatt a p p |

5 |bid., Appendix A.
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marriages had been celebrated which would not be legal under the Marriage Act, so an
Ordinance was passed by the Legislative Council which stated that:
All marriages heretofore solemnized and all marriages hereaftee solemnized by any
minister of any Christian denomination, who had not or shall not have received Episcopal
ordination, are and shall be as good and valid to all intents and purposes as if the said
minister solemnizing the same had received sucimatidn ¢
This Ordinance removed the need, under the Marriage Act, for the marriage to be solemnised
by a minister of the Church of England, thus providing greater denominational freedom to New

Zealand. This flexibility lasted until 1 January 1848, whemew Ordinance for regulating

marriages came into effect.

The records kept by missionaries give an indication of the number of men involved in
relationships witiM U owoinen. Records indicatthat 140 men married local women and had

children, and more ay have lived with local women without producing child?énn 1844 it

was suggested that as many as-thicds of young U o women were living with Europeans

in Canterbury and Otad8 Surviving records indicate that the missionaries who solemnised
marriagesbetweersettlers andv U o implied recognition oM U o mairriage norms, but also

required an active defence of Christian marriage through the development of a local liturgy

and legal definitions of marriage. Some missionaries, such as Bishop Sdikgad to
applicantsrefusing to marry thosanwilingtoc onf or m t o Chri stian pri

journal from 1844 illustrates his approach to formalising long term relationship through

66 An Ordinance to render certain Marriages valid, 5Vic:11 21 February G3dihances of New
Zealand 184453.

67 Atholl AndersonRace Against Time: The early Madtakeha families and the development of the
mixedrace population in southern New Zealafidunedin: Hocken Library University of Otago, 1991), 3.

%8 Frederick Tuckett quoted in Atholl Andersdihe Welcomef Strangers: An Ethnohistory of
southern Maori AD1651850(Dunedin: University of Otago Press, 1998), 194.
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marriage. He spent considerable energy in convincing the Europsaof the sinful state of

their lives, and explaining the nature of Christian marriage tdvtkeo woimen®® In three

instances Selwyn appears emphatic in refusing to marry couples. One of the men was living
with two women, and bytheworman he haddbeen lwiagswithiikei no 6 d 0
third case involves a young man named Watson. Having, between 19 January and 10 February,
married no less than 23 European men to thElf o paitners, Selwyn advised Watson to
reconsider marriage toMU owoman of fno religion or educati o
able to enjoy #fthe hi gh €Y Whpther Wdtsbnehgdenst beefi t he r
involved in the relationship for any Il ength ¢
advice can onlye speculated upon. It appears from his journal that Selwyn was pragmatic

about solemnising long term relationships and baptising the resulting children, perhaps to make

the best of a bad situation. Where he does not conduct a marriage it is not stbmuch

pragmatic as religiousr moralreasons.

The ReverenddamesNatkin and CharlesCreed, whooccupied amission station at Johnny

Jonesd farm at Wai kouaiti, kept a record of t
and 1850.Appendix Acontainsa number of men who also appear in the early shipping lists

and | ater with their wive sBeaveed1840randdhe arfivalr en i n
of the Free Church settlers in April 1848atkin and Creed conducted 114 marriages, of

which, at least 33 were marriages between European meidn®women. A good number

89 Transcription of extract from journal of Bishop Selwyn, 19 January 1844, 29 January 1844, 5
February 1844, 6 February 1844, Nd0840/008 HockenLibrary, University of Otago, Dunedin.

0 Selwyn, 7 February 1844; Angela Middletdiwo Hundred Years on Codfish Island (Whenuahou):
From cultural encounter to nature conservatignvercargill: Department of Conservation Southland
Conservancy, 2009), 32.

" Selwyn, 11 February 1844.
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of these marriages occurred some time after the relationships were established and coincided
with the baptism of the coupl ess6 c hslettalsr en.
to the Wesl eyan Missionary Societyds Gener al
[28 September 1845] In the afternoon | married a European and a native woman and
baptised their three children. In the evening | preached again to the Natives and
afterwards hadesvice with two Europeans.
[5 October 1845] Immediately | had closed the Native service, the Europeans, ten or
twelve in number, assembled; they had come over from the other side of the Port. |
preached to them from John 3:16. | afterwards married tfrégem to the native
women with whom they have been living many years. | also baptised three children
belonging to one of ther.
Creedb6s |l etters are suggestive of a pragmat
indication that he was as thogiuin his examination of potential couples as BisBepwyn.
In this approach the locatissionaries were acting in a way that missionaries in ottienial
outpostswould have recognised and emulatéddowever, the views that Creed expressed in
his leters regarding the whalersuggests that he did not fully approve of the interracial

relationships that he was regul arising, i n oo

and thé potential negative influence on tveU o population’*

By the 1878 there were 18@half-casté children living in Otago and Southland, who were
descendantsf these early sealers, whalers and tradferShe evidence from government

investigations into land claims suggests that this small group of mixed descent diihdieoh

2Rev. Charles Creeih the General Secretary of the Wesleyan Missions, 23 DecemberTr84Script
of letters from Rev. Charles Creed, Waikouaiti, to the General Secretary of the Wesleyan Missions, London
18441851, MS-0440/017, Hocken Library University of OtagoDunedin
B“Adel e Perry, fAThe Autocracy of Love and the Legi't
NineteenthCe nt ur y Me GdndekamchHistorgt 6 nod2 (August 2004), 268.
74 Rev. Charles Creeid the General Secretary of the Wesleyan Missi@nsugust 1846.
S Appendix to the House of Representativ@g6, G9 ,  éCdstel Cfaims in the South and Stewart
|l sl andd.
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to intermarry or marryM U o, very few marrying post848 Free Church settlefs. This
however has been contradicted by suggestions made by Wohlers and by the waholbf
Anderson into the marriage trends of 1848 mixed descent familiés. Anderson has found
that only male mixed race children intermarried with other mixed race children dviiith, r i
whereas the mixed race women often married Europ@amohlers, writing to Tuckett,
contrasts the situation of the hatiste women with #ir lives as children:
The halfcast girls, of which we have a great many in the Straits, and which mostly are
considered beauties, are fast getting married to young European settlers. Some of these
halfcastgsic] whom | have known, when children, in @irags, now, as Mrs So and
So, on Sundays sweep about in silk dresses. The hdktasyoung men will be
obliged to marrM U o girls.”
The size of the group was not sufficient to create apsgibetuating subculture as had

happened in fur trade Catia® As a resultthis group interaetdwith their widerNg Ui Tahu

community while functioning within the essentially British settlement that grew up after 1848.

Creed found the work he did difficult, especially as he felt the Europeans amongst @hom h

mini stered were devoid of morals and setting
proposed settlement at Dunedia different influence will be exerted on the minds of the

natives and that a stop may be put to the loose and in many instances ostcageet of

some of the Europeaid®' However, his expectations weret met:

¢ Appendix to the House of Representativ@s6, G9 ,  éCdsiel Cfaims in the Southd Stewart
|l sl andbé; Stevens, iGat hering Placeso, -mgpamiedinx B hi ghl |
the region.
"Rev. J.F.H. Wohlers to Frederick Tuckett , 16 August 1856, Letters from Rev. J.F.H. Wohlers to
Frederick Tuckett 184885, PG0049, Hocken Library, University of Otago, Dunedin; Anderstace
Against Time9.
8 AndersonRace Against Time.
®Wohlers to Tuckett 1848856, 16 August 1856.
80Van Kirk, Many Tender Tigsl4.
81 Rev. Charles Creed the General Secretary dfet Wesleyan Missiongugust 8 1846.
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In addition to the trying position in which the Natives are pldnethe great influx of

Europeans to their various localities there are men who call themselves Europeans and
claim the name of Christian, who themselves are deeply sunk in evil practices and the
most abominable wickedness: these men, reproved by the superior conduct of the New
Zealand[ers], strive in every way to induce them to give up their religion and live as

they themselves are |living. And not infre
as an additional motive to join them in their sins. This is not a solitary case, but men

of unsteady character are found in almost every native village, throughben gtie of

the Island. Under such circumstances what can we expect from a people who are only
beginning to fisee men as trees wal kingoétr
so much exposed to the attacks of evil as Waikouaiti. For many yearsatceasre

from which whaling parties were supplied with the means of carrying on the whaling;

and at the close of the season many Europeans would assemble here for the purpose of
drunkenness and riotous proceedings. It might with great propriety havetgkseh

the place fiwWhere Satandés seat i so. And s
of evil so abundantly sown year after year, have not failed to spring up to the great
detriment of religion. Many of our young men have been more or less ¢tedmgth

the whalers; and have proved themselves to be apt imitators of the wicked practices of
these degraded Europedas.

Otago from 1848

It was into this environment of mixadced families that the first settlers off thehn Wickliffe

and thePhilip Laing found themselves in March and April 1848. The first two shipsight

nearly 350 settlers, including a number of infants born gtvleaarrived with little idea of

what to expect andiith leaders who saw themselves as the new Pilgrim Fathers, building a

New Jerusiem in an empty wildernes8. In the words oPeterMatheson:
The i ronyéis not just d¢ultuetotalaradscappe dorceiviecht i o n
of as empty, and barren of any indigenous
't i séthe transpl acoltura,thatofthe aspiringmidddassfini d e n t

Lowland Scotland. The contemnfor theM U o is paralleled by that for the whalers
and sealers and for the Gaelic tradition it&&lf.

82 |bid., September 4 1851.

83 Brooking, And Captain of their Soul$9.

8%pPpeter Mat heson, Th®Raghssblertsaleni: BooriLectoresn therOrigins of
Christianity in OtaggDunedin: Faculty of Theologgnd Hocken Library, University of Otago, 1993), 60.
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These cultural aspirations coloured how Cargill and Burns viewed their tasks, their fellow
settlers and those who were in Otago before them. They assumed a comeptenaecof the

moral principles of the Free Church among the settlers that would guide their actions and
provide them with a c@ mnMonr auln dseurasstiaonnd iwiogu | odf
the behaviour of the settlers, and temptation to sin woellcemoved if the balance of settlers

was ensured and the sanctity of the family was respected.

These views were not, however, commonly held. The principles of systematic colonisation
built upon a framework of Free Church morality faced a number ofecigas even before the

first settlers arrived. Burns found himself at odds withfineral laxityo displayed on board

POOS

thePhilip Laingby some of the passengéfsEqual | y, Car gi | | nfell out

an investor and English solicitor on boadhe John Wickliffé®® None of the preparations
originally proposed by Rennie in August 1842 had been undertaken and the settlers were faced
with constructing their own barracks. The earliest weeks were difficult, especially as the winter
was particularly Brsh, and a small number of settlers went to Wellington in May. However,
the first settlers were soon joined by more, twelve fronVibryin early July, approximately

160 from theBlundellin mid-Septembeand over 50 from thBerniciain December.Burns,

in particular, was very positive about the high moral character amongst the passengers of the

Blundellin contrast to those he had travelled out With.

%Reverend Thomas -1854,5 Febrdaryl184&01y, Othgd &eitlers Museum,
Dunedin.

86 Brooking, And Captain of their Soul$4.

8"Mc C1 eSxattish piety 23.
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The key demographic principles that systematic colonisation stipulated were that settlers
shoud be selected to ensure a balance between men and women, with an emphasis on young
married couples, families or single men and women in equal numbers. Wakefield had
suggested that, in addition to the economic benefits of young married couples to taidéoun

of a colony, t he mor al considerations woul d
protectord with responsibility for househol
establishing themselves to be divertedidissolute habits®® The pesence of the women

would ensure that the men would not have to be distracted by household cares that would make
them less productive in their sphere of work. However, the main role of the women was to
provide the moral compass for the colony. The shgppists provide an ideal source of

information to look at how effectively these principles were met in the early settlement.

It has been suggested that despite the age of its leaders, Otagsseasallya young
settlement. Of the 3800 Europeans itagd in 1856 less than 160 (4.2%) were fifty years of
age or oldef® The first two ships list 56 single men between 14 and 53, 19 single women
between 10 and 50, and 64 married couples with up to six children aged between newly born
and 22%° The majorityof the single men (66%) were in their late teens or twenties at the time
of their embarkation. Nearly half of the married couples (47%) were in their twenties and the
number of children per couple increasedhvihe age of the wife (Table 2.2These fjures

show that the majority of the earliest settlers did fit at least one of the demographic principles

of systematic colonisationyoung married couples or couples with young families.

88 \Wakefieldi Art ofi Gal onLeater LXII,0 972.
®Mat heson, APresbyterianism,o 56.
9 passenger Arrivals at Port Chalmers, New Zealand,-185& ,www.ngaiopress.com/drhocken.htm
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Table 2.2 Number of Married Couples and their children by ageitd on first ships

Number | Couples | Couples | Couples | Couples | Couples | Couples | Couples
Age of | of withno | with 1 with 2 with 3 with 4 with 5 with 6
wife couples | children | child children | children | children | children | children
<20 1 1 0 0 0 0 0 0
20-29 30 10 9 9 2 0 0 0
30-39 16 4 1 0 3 4 2 2
40-49 10 1 0 2 1 2 1 3
50+ 2 0 0 0 1 0 1 0
No age 5 1 1 1 0 2 0 0
Total 64 17 11 12 7 8 4 5

Source: Passenger Arrivals at Port Chalmers, New Zealand18%8 Philip Laing and John Wickliffe
www.ngaiopress.com/drhocken.htm

Unfortunately, the number of single men was disproportionately high in relation to the number

of single women, even allowing for the number of single women of agsshble age who

travelled out as part of their family.

The other demographic factor in systematic colonisation is the class of the settlers, indeed the

scheme was often referred to adiclass settlemenfd From its inception, the scheme

struggledtofindsuf i ci ent

6capitalistséo

or i

nvestors

settlemen®? An analysis of the listed occupations from the shipping lists of the first five ships

(Table 2.3) indicates that the majority of the settlers were from humbéedworking

backgrounds, and formed the labouring class of the new settlément.

“Mc Cl ean, AScottish piety,o 22.

9 1bid., 22-3.

93 passenger Arrivals at Port Chalmers, New Zealand,-185& ,www.ngaiopress.com/drhocken.htm
Mc Cl ean, #fAScottish piety, o 23.
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Table2.3 Settler numbers by occupation level 1848

Class of Occupatiofi* Number of

Settlers

Working class 133
unskilled (unemployed, labourers, servar
shop assistantsjerchant seamen)
Skilled tradesmen

Lower Middle Class: 37
Clerical, shopkeepers, commercial travell¢
farmers, merchant marine commanders, art
musicians, actors

Gentry, Professional, Employers: 9
Managerial, Employers, Professionals, Ar
Officers, Independent, Titled

Unspecified 31
Wives and Unmarried women (not servants) 118
Children 233
Total 561

Source: Passenger Arrivals at Port Chalmers, New Zealand;18%8 Philip Laing and John Wickliffe
www.ngaiopress.com/drhocken.htm

Of the 210 passengers who identified an occupatioenamarkation133 can be classified as
working class (63%), either as unskilled labourers and servantsskitied tradesmen. Most

of the capitalists, who formed the professional class, were English and Anglican, a fact that
worried Cargill and Burn® The ready capital had not been forthcoming from Free Church
investors, opening the doors for English investoThe fact that these English investors soon
formed a small minority of government appointed o#isiwithin the settlemenhcreagd

tensions between the Free Church ideal and the reality of the settlement.

94 Occupations by class as perJames HammertoiGruelty ard companionship: conflict in nineteenth
century married lif§London: Routledge, 1992), 104 Table 4.1
®Mc Cl ean, AScedttish piety,o 22
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Mathesorsuggestshat the Free Church irc8tland was essentially a mide#&ass church that

had little to offer workinec | ass peopl e Afrowning on their a
young couples over the coaf® However, it does not appear that the early, mostly working
class, settlers of Otagwere disillusioned or poorly served by the Free Church. The largely
working class nature of the settlement continued throughout the 1850s, especially amongst
those who attended the Free Church. Analysis of the baptismal records for the First Church to
the endof 1859 (Table2.4) shows that the occupations of the fathers were mostly of the
labouring class. However, it needs to be noted that the sacrambaptem was very
important in the Presbyterian Church, so parents who were not necessarily ¢oamsuoif

the Free Church would often get Burns to baptise their children. Indeed, only Roman Catholics
and committed Anglicans tended to wait for a visit from a priest of their own church to have

their children baptised.

%pPet er Mat hle8s7o0n:, Tihle8 4De PredbyderiansirAoterarba, 1$4B00n
(Wellington: The Presbyterian Church of New Zealand, 1990), 19.
Mc Cl ean, AScottish piety,o 27.
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Table2.4: Occupations of faters, First Church baptisms 184859.

Occupation Number
Labourer/Servants 172
Farmer/Agriculturalist/Shepherd/Ploughman/Gardeners 116
Skilled Craftsmen 185

Mason/Sawyer/Shoemaker/Tailor/Blacksmith/Carpenter/
Painter/Builder/Bricklayer/Miller/Cabinet Maker/Tinsmith/Shingl¢
Splitter/ Candle makdironmonger/Joiner/Boat
Builder/Draper/Printer

Merchant/Shop  Keeper/Bookseller/Druggist/Baker/Butcher/H 62

Keeper

Minister/Teacher/Government  Official/Solicit€onstable/Night 33
Watch/Banker

Landowner/Settler 78
Otheri Whaler/Dance Master/Boatman/Ships CapMit/o r i 50
Total 696

Source: First Church Baptisms 184859.

As the settlement slowly grew over the next five years, the majority of immigrants continued
to be working class. Although theearlier settlerd lifestyles and domestic arrangements
initially disturbed Burns, by 1851 he was claiming that thes#esirable had either moved

on or were so awed by the morality of the Free Church settlers to have copied their &ample.
However, Cargill and Burns had not been able to establish their idealised settlement. The
landscape had not been entirely empty of the imtigeM U o. rThere was a small group of
earlier settlers whose experience had proved important during the first year of settlement. Even
amongst the settlers there was a persistent group of English capitalists whose political influence
was athorninthe i de of Car gln this @nsospheede likelinosdofi thpe .Free
Church providing the sole moral compass for a community ofreglilating Scots with high

moral characters looked limited at best.

% OtagoWitness 20 December 1851, letter to the editor
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Conclusion

During the early part of the nineteth centurythe dependencef Europeans upoMU o r i
knowledge to survive resulted in contact between the two groups. Sexual encounters formed
part of the contact, some of which | ed to
M U o moims, somewhanfluenced by the transience of the European men. Following the
formal annexation of New Zealand by Great Britain in 18d@nal regulation was introduced
nationally through legislative ordinances and locally by the work of missionaries. The close
contat that had developed in Otago between EuropeansNagpd)i  r€saltediin the
development of a hybrid community wheveD o oims had prevalence in a practical sense
over the more ceremonial European regulation through marriage and baptism. It was into t

community that the Free Church leaderaght to establish their utopia in 1848.

By the end of the 1850s the population of Otago included a diverse range of pe¢bele
indigenousN g Ui , ®aalyhsealers and whalerheir mixedrace descendantsScottish
settlers and English col@mts Although the principles of systematic colonisation were not
achieved, the underlying assumptions of morality, based on Christian doctrine and traditional
attitudes towards the role of women, were part of the lgpgtzat the settlers brought with
them. However, such attitudes were not necessarily common to everyone within the
community. This settlement with its hierarchies of class, race, gender and religion provides
an opportunity to examine the attitudes atiélas of an eclectic group towards an everyday
practicesuch as sexand its relationship with ideals decency morality and public order.

Fundamental to this examination is the question of who had responsibility for the regulation
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of behaviour within tB new colony. Thdifferences between Scottish and England traditions
and the realities oéxistencan Otagobrought church and state authorities into conthegr

their respective roles
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Chapter 3

Church, Stateand Society:Infrastructure for the Regulation of Sexuality in Otago

Il n essence, t hen, l aw i s a means towards

are what at angiven time and place constitutes the prevailifficial definition of
order, whose interests the aggregated components of that definition primarily serve,
and how this is donk.
The nature of the foundation of Otago as a joint venture between the é&and Company
and the Lay Association of the Free Church of Scotlarent that the regulation of behaviour
was undertaken by two slightly differing bodies within the colomiie framework provided
by the Free Church regulated and punished the behaficammunicants of the church. The
colony was also governed and regulated by a system of laws which were based on English

Criminal and Common Law. This chapteroutlinesthe formal infratructure in place to

regulate the sexuabehaviourof Otago settles, focusing onthe role of the kirk as an

ecclesiastical body and the state in the form of the police and courts. It examines the tensions

between church and statend illuminatesthe exisence of more informal methods for
regulation such as sociaghnctions. Such an examination highlights how differences in
religion, classand ethnicityinform approaches to regulation and to the perception of what is
socially unacceptable behavioult also suggests that although the settlers may have had a
soundd dea of what was right and wrong, their
was influenced by their experiences and may not have always conformed to commonly held

attitudes.

! Richard S. HillPolicing the Colonial Frontier: The Theory atactice of Coercive Social and Racial
Control in New Zealand, 176¥867, Part 1,The History of Policing in New Zealand, Volume @w&llington:
V. R. Ward, Government Printer, 19863.

0 «

€ S

2 peter Spiller, Jeremy Finn and Richard BoAdiew Zealand Legadistory( We | | i ngt on: Brooker

Ltd., 1995), 75 & 103.
66



The existence of two different regulatory structures was the restlie diffeing political
structureghat developeavithin England and Scotland from the Reformation to the eighteenth
century. These structures resulted in considerable differences in the roles of the respective
churches in maintaining order amongstplogulations.In Englandlaw and order was deate
responsibility. The focus of the church in England was religious education and the support of

the poor,in contrast to the situation @®cotlangdwhere social order was the responsibility of

the congregtion. Although there were similarities between what was perceived as morally
unacceptable byhe church and criminal by thdase, the level of punishment and the
judgements made could vary considerably for the same behaviour. Added to this was the
potertial that the leaders of the Otago settlentmitia Free Church suspicion of state authority

arising fromitsoriging n 1843 as fan act of defiance to
relations between the secular state and the Christian commtaitye authorities of the Free

Church settlementook for grantedt he ki rkoés strength to main
community of immigrantswho had been selectedcording tomoral and religiougriteria

The o6l awsd under wh iedwerelke thas® of eadysnodera Scbtlandg o v e r
and elsewherdgj wr i tt en by men who presumed a simpl e
moral behaviour was the only probl&fh However, this did not take into consideration the

struggles for survival durintipe period of establishment and the mixed natureaifticiety.

3 Peter MathesorThe Finger of God in the Disruption 184893(New Zealand: The Presbyterian
Church of Aotearoa New Zealand Synod of Otago and Southland, 1993), 8.

4 Deborah A. Symonds)eep Not foMe: Women, Ballads, and Infanticide in Early Modern Scotland
(University Park: University of Pennsylvania, 1997), 6.
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Church Based Regulation of Behaviour

The regulation of sexuality has its foundations in Christian doctrine. There was considerable
discourse and debate during the twelfth and thirteenth centuries about what acts were sinful,
and how to define and punish thénf number of surviving treatises examine sexual acts in
relation to the concept of procreation. The Christian Church dewklapkierarchy of
acceptability and sinfulness. Virginity was the highest level and those who were celibate were
perceived to be closest to God. There was
would be celibate, although in reality this wast always the case. It was recognised that
celibacy was not something that everyone could achieve, and for those people sex was
permitted and ngperceived to bainful so long as it was within marriage and motivated by

the desire to produce childrénAll other sexual acts, such as sex outside of marriage, sex
between men or between women, masturbation and bestiality, weretsinfuying degrees

It wasconsiderea venal sin if the motive of sex within marriage was to prevent oneself from
committing a worse sin out of sexual desire, such as masturbation. Sexual intercourse within
mariage was a mortal sin @inly for pleasure or the result of excess deSiWwithin marriage

the worst sin was sex against nature, for examplevagmal sex. Outsa of marriage the

vice of sexual excessukuria) was one of the seven capital vices and included fornication,
adultery, incest, deflowering, abduction and vice against natsoglomy or bestialit§. The

church monitored and punished transgressions gfrdioe mechanism of the confessional,

5 For a detailed examination see Mark Jorddre Invention of Sodomy in Christian Theol¢Ghicago:
University of Chicago Press, 1997).

6 Augustine, quoted in Jordaimvention of Sodomp5-6.

7 Jordanjnvention of Sodom5.

8 St Thomas Aquinas, quoted in Jordhmvention of Sodomyl424.
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penitences and church courts. This hierarc

regulation of sexual acts throughout the later middle ages and early modern period.

This hierarchy of sexual sin and its regidatalso informed the conscience of much of the
society of midnineteenth century Britain, even if some of the more extreme views of celibacy
had been marginalised during the Reformation. All-narital sexual activity, originally
perceived as sinful ancegulated by church authorities, became secular crimes as western
European societies, especially England, moved towards secularisation. However, Scotland
lacked a strong state hierarchy or infrastructure for much of the early modern era. The formal
sysem of social regulation was based on a Calvinist dogma founded on the importance of the
individual congregatiofl. The congregation itself had responsibility for maintaining order and
discipline amongst its community members. To support this, a hierafchyrch courts was
established. The lowektvel of the hierarchyvas the kirk sessions, made up of the parish
ministers and a number of elders, which had responsibility for parish business, including
disciplinary cases, education and poor relief. Abthw kirk session was the presbytery, to
which all local ministers were associated, as were the efdmrs 1689'° The presbytery had
control of the penalty of lesser excommunicationhe removal of communion from an
offender. Disputed cases were ofteferred from the kirk session to the presbytery for a
ruling. As a result, there was consistency in the treatment of offenders and the punishments
handed out for various offences between kirk sessions, especially from 1707 with the

introduction ofTheForm of Process in the Judicatories of the Church of Scotland with relation

9 RosalindMitchison and_eahLeneman@Girls in Trouble Sexuality and Social Control in Rural
Scotland 166€.780(Edinburgh: Scottish Cultural Press, 1998)

10 Mitchison and LenemarGirls in Trouble 7; LeahLeneman andRosalindMitchison, Sin in the City
Sexuality and Social Control in Urban Scotland 166B0(Edinburgh: Scottish Cultural P3g, 1998)
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to Scandals and Censur¥s At the top of the hierarchyas the synogvhosemain role was
to reinforce the authority of the lower couttsHowever, the synod also had control oé t
sentence of great excommunication, which cut the offender off from all contact with anyone

outside his or her own household, and prohibited movement outside the'parish.

With the church having responsibility for social regulation of behavimatuding sexual

behaviour, the prevailing moralityasbased on a stric€alvinistdogma. Margo Todd has

argued that in addition to maintaining morality, the system of kirk disciplineeglap

important role in ensuring the stability of the family unit and dwvg theproblems of poverty

associated with bastardy and single parent houseHolMigchison and Lenemans voo r k

sexuality and social regulation in rural Scotldretween 1660 and 1788howsthe church

held very strong views regarding any sexual occintautside the sanctity of marriage, and

heavily punished anyone guilty of fornication or antgptial fornicationt> The strength of the
churchdés networks ensured that offenders woul
of years. Discipline tended to be in the form of a number of public appearances in sackcloth.

Of fenders sat on a thecbngredatiorg &nd a feegwouldbaimposed bef o
equally on both partnef§. The number of appearances was increased for the severity of the

offence, from three for simple fornication to 26 for adultery, 39 for relapse in adultery, or a

11 Kenneth M.Boyd, Scottish Church Attitudes Sex, Marriage and the Family, 184915
(Edinburgh: John Donald Publishers Ltd., 198D)

2 Mitchison and Lenemaiirls in Troublg 9.

Blbid., 7.

4 Margo Todd,The Culture of Protestantism Early Modern Scotlan@New Haven: Yale University
Press, 2002), 266, 291.

15 Mitchison and Lenemai@Girls in Trouble

16 Todd, The Culture of Protestantisr78.
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whole year for incest’ However, due to the types of evidence that were admi&siotm
illegitimate child for fornication, a child born within nine months of marriage for-aunggial
fornication, or witnesses to the ddthe records of the church courts provide little mfation

about religious regulation of other forms of Aomcreative sex, such as homosexudéfity.

These structures of social regulation began to break down in the late eighteenth century, with

kirk sessions moving away from public appearances as punishameh the frequent
acceptance of money 6for the podtHowdvar,sat ead ¢
large proportion of ministers and elders were unhappy about these moves and continued to use

the structures of social regulation of the church.

Scotland lacked the settlement features of the English Poor Law system; hothever
regulation of marriage was no less strict. Regular marriage, as agreed by church and state,
invol ved the fiprocl amati on of b aeenossedutive t he p
Sundays, foll owed by t he exchange of cons
congr e d'aFor @ codple do be free to marry they had to be not already married,
physically capable of consummating the marriage, not be within the pgezhidegrees of

affinity and be of agé fourteen for boys and twelve for girls. It was possible for a couple to

be married in the eyes of the law, but not in the eyes of the churdhhese O6i rr egu

marriages occurred when a couple followed the tr@ditif freely declaring that they married

17 Mitchison and LenemaiGirls in Trouble 17.

8 eneman and Mitchisorgex in the City3, note2.

19 Todd, The Culture of Protestantisra95.

20 Leneman and Mitchisorgex in the City35.

21 Mitchison and LenemaiGirls in Trouble 40.

2T, C. Smout, fAScottish Mak90 GMariagednd §ogictya Studiasnd | r r €
in SocialMarriage History,ed. R. B. Outhwaite (Europa Publications Ltd, 1981), 205.
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each othef® This could include a declaration of marriage, a promise of marriage before
witnesses, and Oby habit and reputebo, wher eby
regarded publicly as married. Theyed the irregularity was in the mode of the marriage

occurring, not in the state of marriagfeThe church was not happy to recognise these irregular

marriages without credible witnesses when considering cases of discipline, but recognised that

the publicdeclaration of adherence by the couple to each other as a married couple carried

more weight than documentary evidence which could be forged.

The original leaders of the Otago settlement adhered to the structures of the Church of
Scotland, both Establisd and Free. As a resuliey brought with thenexistingstructures

for monitoiing morality amongst the communicants of the church. It has been suggested that
even before the first settlers arriveo, i n Ot a
enforcing strict discipline amongst the passenéendlithin a year of arriving, the first kirk
session was establishé&allowing the completion of the church in December 1848, and the
first communion in January 1849 he Kirk Session for the First Ctaln met for the first time

in May 1849, following the election of Eldersn April 26, to support the work of Burns.
Despite this early introduction of established kirk structures, the system had limitations as it
was only applicable tthose who were futommunicants, adherents of the church, and those
who approached to join the churdReople who did not wish to answer to the kirk sessions for

their behaviour could join other churches and have the ordinances of baptism, marriage and

23 Mitchison and Lenemaiirls in Trouble 40.

241bid., 53.

25 |bid., chapter 4.

%Tom Brooking. iBBognaph¥homa¥he Dictionary of New Z¢
the Encyclopedia of New Zealand, last modified 1 September 2010,
http://www.teara.govt.nz/en/biographies/1b52/1
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burial carried ouby local missionariessuch as Creed who began to heddvices in the gaol

in early 1849.Members of the community outside of theee Giurch could not be punished

by the kirk although they could be publicly cemed. This was not so much of a problam
Scotland, with a relatively homogenous populatsiraring common religious beliefs and well
developed networks between parishes and presbyteries, but in a settlement such as Otago its

sphere of influencevaslimited.

The main source of information about the regulation of theanmninal activities and its
effectiveness is the kirk session minufies,theyserved as the ecclesiastical courts in Otago.

The survival of these recortts the period under examinatitbiasbeen relatively good for the

majority of the early parishes in Otagnost being complete from their foundatidnMost
notably,howeverthe early Session minute books for Knox Church, established in May 1860,

have not survived The earliest survivingession minutes for Knox Church date from July

1887. An examination of the surviving session minutes from Otago for the period from 1849

to 1865 suggests that there was a focus on ensuring the reputation of the church, the morality

of the congregation, anthe morality of the individual concerned, sometimes in that order of
precedenceeflectedinthavor di ng of entries such as fAér umo
conduct as membZ®asdofifahmi serCthairchacts of wh
wholly inconsistent with thei?. Whetleefteeskigki on a:

session dealt with the morality of the congregati@ppears to depend on the incumbent

27 Missing Presbyterian Church Records for New Zealand are listed at:
http://lwww.presyterian.org.nz/archives/lostarchivesrecords.htm

28 Port Chalmers Kirk Session Minutes, 7 May 1860, Presbyterian Church of Aotearoa New Zealand
Archives, Dunedin.

29 bid., 5 November 1860.
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minister and the nature of the Elders, as much apdtmeivedmorality or immaality of the

congregation itself.

As mentioned,he first Kirk Session was established in 1848 itcovered the entirety of the

Otago settlement. East Taieri was the next parish to be established in 1854 following the
arrival of Reverend William Wi, with the Kirk Sessioa 8rst meeting in that year. Only one

other parish, Port Chalmers, was established prior to 1860. This third Free Church parish and
its Kirk Session were established in 1858 with a communion roll of only 28. The disciplinary
focus of each of these sessions is quite different. Port Chalmers and East Taieri both focused
strongly on intemperance and its ramifications within the community. First Church discipline
cases during the period are dominated by-anfgial fornication ad fornication.Several
activitiespunished bythe kirk (Table 31), such as adultery, drunkenness and selling liquor
without a licence, were also punishable under New Zealand law, highlighting a possible area

of conflict between the secular and ecclegiastwthorities.

The total number of discipline cases was low in relation to the overall population of the
settlement. This was in part due to the large number estapmmunicants who could easily
avoid its punishmentBased orthe statistics that Busrrecorded in his visitation at the end of
1851 the population of the settlemeawotalled1908 adults, 37619.7%)being communicants

of the First Church, 11269.1%)other Presbyterians, 2211.6%)Episcopalians, and 183

(9.5%)other denominations.
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Table 31: Number of discipline cases by year by type 18865

Type of
Discipline
o o i A ™ <t Lo (o] N~ [ee] [©2] o — A ™ <t Lo <
< To} o o Lo} Ip] Lo Lo Lo Lo Lo (o] (o] (o] (o] O O -
&332 |83(313|3/ 8313|1323/ 831313/8|¢R
Ante-nuptial 1 |1 |1 1 1 2 |4 |5 |6 |13 |6 |41
fornication
Fornicatiorf 1 1 1 2 1 2 2 2 |3 2 5 |5 |27
Adultery 1 1
Irregular 1 1 2
marriage
Drunkenness 1 1 1 |2 3 1 |4 |13
Selling 2 2
Liquor w/o
licence
Unbecoming 1 1 |4 |3 9
behaviour
Working on 1 1
Sabbath
Non- 1 1 1 7 10
attendance
Total 2 /2 (3 |1 |5 |3 |2 |3 |2 |14](10|8 |10|19|22| 106

* Fornication includes sexual activity between an unmarried man and woman who did not subsequently marry.

Source First Church Minutes of Sessions, Mgl26 April 1849 21 September 1879, Port Chalmers Kirk Session
Minutes, East Taieri Presbyterian Church Minutes of Sessions, West Taieri Presbyterian Church Minutes of
Sessions, Andersons Bay Presbyterian Church Minutes of Sessions, Tokomairiro RaesByterch Minutes
of Sessions, Palmerston Presbyterian Church Minutes of Sessions, Presbyterian Church of Aotearoa New Zealand

Archives, Dunedin.
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30 Todd, The Culture of Protestantisi312.
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irregular or extranarital arrangements. There has been stis®ission about the accuracy

of reports made at the time by BufisA close examination of the figures provided by Burns

and reported officially in th®©tago Witnessn February 1851, suggests that he exaggerated
the number of Free Church Presbyterians and under reported other Presbifefrans.
example, the report that Burns sent to the Moderator of the Presbytery of Edinburgh of the Free
Church of Scotland in Jurd851 stated that the population of the settlement was approximately
1600, including 1100 Presbyterians, mostly Free Church, 61 independents who join in worship
at First Church, between 15 and 20 Wesleyan Methodists, 11 Roman Catholics and 230
Episcopalias®* Bur ns 6 own r e c o indastshowm thahthesmajorityfi thea t i o n
Presbyterians were not communicants of the Free Church. It appears that Burns interpreted
the religious affiliation of the Presbyterians in a way that reflected the mostagiaghe Free

Church within Otago.

In this vein, hefollowing table illustrateshe large nurber of noacommunicantsecorded in
Burnso Viakla3t A . onBuri ng BuFrlposlponeparsdf Duaedin on o f
had more First Church communicanthan other Presbyterians. In all other areas,

communicants were outnumbered by other denominations by as many as four to one.

31 Brooking, And Captainof Their Souls90.

32 1bid., 90.

33 Copy of letter from Revd. Burns to the Moderator of the Presbytery of Edinburgh of the Free Church
of Scotland recorded in the Kirk Session Minutes for First Church, June B881Church Minutes of
Sessions, Vol 1, 2Bpril 184971 21 September 187®resbyterian Church of Aotearoa New Zealand Archives,
Dunedin.
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Table 32: Population by Denomination 184855

Denomination 1848/9 1850/1 1851/2 1852/3 1854 1855
Free Church Adults 322 376 413 325 375
Free Church Children }734 295 338 377 393 395
Presbyterian 1043 1128 1317 1150 1154
Episcopalian 96 230 221 285 263 310
Wesleyan 19 15 23 27 15
Catholic 7 11 18 36 2 11
Independent - 61 38 32 20 29
Other/None” 14 85 104 82 55 63

* Includes children between four and twelve

A Includes thevl U o population in 1850/1
Source Visitations of Reverend Thomas Burns 18458, Presbyterian Church of Aotearoa New Zealand

Archives, Dunedin.

One possible reason for the low number of communicants within @tagdicatedoy Alison

Clarked sesearch into keeping the Sabbath. She suggests that ad&eyentsto the
Presbyterian Church felt themselves to be unworthy of the blessing of commtimena
result it wouldnot have beeminusual for only a third of the Presbyterian population to be full

communicants of the church.

The statisticsalsoillustrate that there were other religious influences within the settlement,
some of which were the selt of the activities of a number of missionaries who had lived in
the area prior to 1848. Johnny Jones had applied in 1839 for a missionary attached to the

Wesleyan Missionary@siety to be stationed at Waikaiti>> JamedVatkinwas appointed to

%Al i s on Tad Paeshyterian way of life in nineteertbntury New Zealand 0 present

the Presbyterian Research Network, Dunedin, 15 October 2009
35 A. H. McLintock, The History of Otago: the origins and growth of a Wakefield class settlement

(Christchurch: Capper Press, 1978)8

paper
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the past, arriving in May 1840. In the same year the Catholic Vicar Apostolic of Western
Oceania, Jean Baptiste Francois Pompallier arrived in Akaroa and preached in whaling stations
down the east coa¥t.Four years latethe Anglican Bishop Selwyn made a tai the South

Island, making contact with convertstiU o, indluding a number at Moera¥iAlso, in 1844
Watkinwas succeeded as Wesleyansisary at Waikuaiti by the energetic and enthusiastic
Creed. The boat that brought Creed to Waikouaiti alsogit Wohlers, to establish a mission
station at Ruapuke.Watkin, Creed and Wohlers were all involved in preaching to both
Europeans andM U o, rcarrying out baptisms and marriages, and converting the local
population to their various doctrines. Therefdrg 1848 a number of religious influences

were established amongst the settlers, whalers, anednadig population in the Otagolony.

The high number of neRree Church settlers also indicates that the emigrants were not
restricted wholly to adherésof the Free Church, as had been envisaged by Burns. Amongst

the passengers on the first shipgre other Presbyterians, Empalians and Wesleyan

Methodists. The processes by which the Otago authorities attempted to control the selection

of emigrantsalso highlight an attempt at social control and regulation. Originally envisaged

as a fAscheme of the people of the [ Free] Chu
capitalists from within the Free Church to purchase fnDespite thisattemptsvere made

to manage the selection of assisted i mmigran:

36 McLintock, The History of Otagol22.

STranscript of Bishop Sel wyno6s r-@4pI0GtHeakenof Bapti sm
Library, University of Otago, Dunediffranscription of extract from journal of Bishop Selwyn 1844 ,-MS
0440/008, Hocken Library)niversity of Otago Dunedin

38 Copy of the pamphlet of the Lay Association of the Free Church of Scotlandiimghesolutions of
the Association, OAddress t o nhyhaedaemopOtago HafbouSMD>t | andd p
0439/129 HockenLibrary, University of OtagoDunedin.
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character o weérltevasgripartannto therfouralers of thye colony that the settlers
shared a common religious belief in the Presbyteriancédhof Scotland. This was not only

due to the desire for a wholly AScotcho set:t
morality is what holds society together and protects it from HarBuring these early years

the recruitment of immigrants wain the hands of John McGlashan, Secretary to the
Association of the Lay Members of the Free Church of Scotland (Otago Assoaietiibthe

Otago Association ceased operations in May 18538y the early 1850s the religious
restrictions placed on the selection of immigrants were an issue of considerable political debate
within Otago*? For several reasons the number of immigrants remained low during the first
five year s o histotyhneludiagethes ¢ leenetnit @s restri cti ons,
for Opetty strif e 6beamigtants th secuemeraaproportionyof tleef wo u
passage moneyAfter 1853 immigration agents were appointed and rules governing the

selectionof immigrants were developed by the Provincial Council.

The Provincial Council passed a bill for promoting immigration to Otago late in 1854 which
effectively saw the end of religious restrictions. The rules of December 1854 regarding the
selection ofimmigrants, for the recently appointed immigration agents in Scotland and
London, stipulated that:

1. The agents shall carefully satisfy themselves that the parties are of sound mind and
body, healthy, skilful in their calling, of industrious habits, and goodal character.
The certificates of their possessitigese qualificationso be transmitted along with
them.

39 McLintock, The History of Otago343.

OC. L. Ten, AENTf or &ihios§2, . 48bp10®)d32Mor al i ty, o
41 McLintock, The History of Otago343348.

42 Otago Witnessl3 August 1853.
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2. Parties producing letters from kinsfolk or friends in Otago, and whose names are also
on the list sent home, if found qualified as above, terapreference over all other
applicants.

3. A preference also to be given to married couples, families, of otherwise qualified as
above.

4. In general, selection to be made in such way as that there shall be an equal number of
both sexes. Young unmarried fems|not members of families, to be placed under the
guardianship of the heads of a family or matron.

5. Each party of immigrants to be selected with a view to the supply of the kiladsaf
in demand in the settlement, as the agents shall be ad¥ised.

In addition, the Council appointed an agent to entice immigrants from Australia, specifically

Melbourne where unemployment was high.

Although these rules have moved away from the selection of immigrants based on religious
affiliation, the underlying role ohie family and good moral character remained central to the
recruitment of settlers to Otago. They alsmf@ce a theocratic approach to maintaining
moral control, with the family as the main unit of regulation within a Christian moral vision,
albeit with strong Calvinist overtones. The gender balance, if achieved, would remove a

number of sexual temptations, furtheimfercing a shared Christian view of morality.

Notwithstanding the apparent separation of church and state in regulating the moraiurehav

of settlers, in the early years of the settlement, the kirk session occasionally requested the help
of the Justices of the Peace to ensure that the Sabbath was kept as a day of worship and rest.
After one particular incident when a local butcher @rgeveral bullocks into Dunedin on a

Sunday, shating one of them during the evening, the Resident Magistrate issued a warning

43 Rules to be Observed by the Agents for Otago, in Regard to Immigra@ddecember 1854, AAAC
701D500/2/e/86, Archives New Zealand, Dunedin.
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that such activities would result in charges being 4aidFollowing the devolution of
governance to the provinces in 1853, thevihcial SuperintendenWilliam Cargill, was not

above making use of the civil authorities to push moral issues. Chief Constable John Shephard
became Cargill s mout hpiece 1in, for exampl e
suppress drinking, wking and shooting on Sunda$®® By the lat 1850s Cargill and Burns

were again making use of the civil police to

believed to be the result of cramped steerage conditions on the wat out

Regardless othe expectations of the Free Church authorities and the active involvement of
the kirk sessions in attempting to impose a moral order, the state had the ultimate authority to
define what constituted a crime within Otago. RishardHill has succinctly expessed this
point:
The notion of O0the Kingbdés peaced incorpor
what actions, including O6victimlessd act.i
or lesser breaches of or threats to the desired modesenfaord regularity and thereby
to the existing or desired social order and its relations of produttion.
Thus the sexual behaviour of the settlers in Otago was always going to be regulated first and

foremost by the laws of the land, which were enforcedhieypolice, with punishments for

breaches handed out by the courts.

44 Otago Witnessl3 September 1851.

45 Hill, Policing the Colonial Frontier496.
46 |bid., 498.

47 |bid., 18.
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Secular Regulation of Behaviour

In 1848 the Otago settlement was administered politically from Wellington under Edward J.
Eyre, LieutenantGovernor of the Province of New Munster, and from Auckland under Sir
George Grey, Governor of New Zealdt§dIssues of state administration were handled by
these two Englishmen and their appointees within Otago. Under the establishment of the
province of New Munstein 1846 which administratively included the southern half of the
North Island, as well as all of the South Island and Stewart Island, the Lieu@oarinor

was given responsibility for, amongst other powers, the establishmenmanttnance of a

Constabulary Force, appointment of Sheriffs, regulation of prisons, establishment of Resident

Magi strates6 Courts and Ato make special prov
caseso, t o make pr ov if,and@meveniidn ofr offenckseby geesdng c u s t
dangerously insane, and for the care and mai

regulating marriages and the registering of births, deaths and mafflagdsse powers
remained with the Lieutena@overnor util the establishment of separate provinces under the
1852 New Zealand Constitution Act, which transferred a number of these powers to the
Provincial Councils, with the exception of the regulation of marriages and the process and
punishment of felonies ued New Zealand law®. In addition, the Provinciguperintendents

were given the responsibilities of the Lieuten&uavernor detailed in the Constabulary Force
Ordinance of 1849which also detailed the penalties imposed for a number of summary

offences mcluding drunkenness (up to 48 hours imprisonment or a fine between five and

48 proclamation Dividing the Colony into Provinces, Under thertehaf 1846 10 March 1848The
Ordinances of New Munster, AD 1849, and of the Province of Nelson Passed in the first eleven Sessions of the
Provincial Council AD 1853D 1863, to which are added, extracts of Imperial Act and Charter and
Instructions, &c., Constituting and defining Proge of New Munster, and The Imperial Acts Relating to the
Constitution of New Zealan@elson: 1864), xi.

4 Empowering Ordinance 1849 Session 1, No. 5 (New Munster).

5015 & 16 Vict., c. 72; Empowering Ordinance 1854 Session 1, No. 6A (Otago).
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twenty shillings), exposing the person (up to two months imprisonment with hard labour or a
fine of up to ten pounds), disorderly conduct, and using profane, indecent or obscrragé,
singing a similar song or ballad, or drawing or showing a similar picture or book (a fine of up
to forty shillings)®* Such a political structure, with ultimate authority in the hands of the
Governor of New Zealand in Auckland and the Lieuter@@overnor in Wellington for the first

five years of the Otago settlement, firmly placed the regulation of certain sexual behaviours
under the control of the civil authorities of New Zealand. These behaviours were often those
perceived as summary offenceslanthe law, such as sexual activities in public places which
was deemed to be indecent exposure, and the sale or exhibition of pornographic material.
However, it also included the regulation of marriage, which the kirk saw as being within its
own remit ¢ authority, especiallyconsideringthe slightly differing attitudes towards what
constituted lawful marriaganderEnglish and Scottish laws. The tensions inherent in this

political structure did not take long to surface after the arrival of the fit&trsen Otago.

The need to ensure law and order was recognised by the New Zealand Company at least a year
prior to any settlers leaving Britain, with a request that the Governor appoint Captain Cargill
as a Justice of the Peace prior to his departawevwer this was not done, and he was not
sworn in as a Justice of the Peace until after the arrival of the first seéttldsspart of the
preparation for the arrival of the first settlers, the New Zealand Company had also requested

that Governor Grey pride some form of state enforcement of law and ottleHill has

3t

suggested that the Lieuteng®® v er nor , Edward Eyr e, was mo r

51 Constabudry Force Ordinance 1849 Session 1, No. 9 (New Munster).

2Ni el s RiTeenDuredir Gaogl and the Administration of Justice in Otago-18806 (BA
diss., University of Otago, Dunedin, NZ, 1987), 9.

53 Hill, Policing the Colonial Frontier298.
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from the beginning state power against the pr
FreeChurh of Scot Plamd |luadederisn. Eyreds stsapes to en
was the appointmeraf a police force from outside the settlers, whom he perceived as being

itoo close to the Fro®&ihdweeksofthe arrivedf thePhdip | eader s
Laing, a police force arrived from Wellington consisting of a sergeant, a corporal and three

privates under the supervision of Alfred Rowland Chetham StrodelnSpbctor of Police for

Ot ago. Eyre percei ved r&idble msirement of statespolidy® t r ust wo
One of Strodeds first duties was to swear in
in addition to himself as lead Justice of the Peace, an English solicitor, David Garrick, C.H.

Kettle, who was the New 22l and Companyds surveyor, Dr Robe
Educated and relatively well off, these men were the core of the capitalists of the colony.

Initially, the police force and trappings of judiciafrastructurevere welcomed by the settlers

who were concerned by the existing population of sealers and whalers.

The immigrants from th@hilip Laing andJohn Wickliffebenefited fronthe experience and
produceof the first settlers, including Johnny Jonbst did not necessarily approve of his
badground orMethodist beliefs However, their deepest approbation was reserved for the
whalers. Even fifty years after the establishment of Dunedin, the establishment viewed these
earlier settlers with distain:
Many of the men in the numerous whaling ships that frequented the coast were the very
off-scourings of society. They had fit associates in the waifs and strays that drifted,
like scum, from the penal Colonies of New South Wales and Tasmania. Togeyher the

constituted one of the best equipped regiments in the hosts of evil. They introduced
the vices and diseases of older lands among the Natives. They supplied them also with

541bid., 298.
5 1bid., 299.
%6 |bid., 298.
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fiery liquor and strong tobacco, and led them on to excesses that proved speedily
ruinous alike to soul and body. Twtloirds at any rate of the younger women lived
with such men, and were dragged down to lower levels of heathenism than their
ancestors had know.
It is not surprising that the colonists perceived these earlier sediderough and immoral.
Indeed, government officials in Wellington had been made aware of the unruly body of whalers
by the police and Resident Magistrates in Akaroa as early as*183éatgill suggested that
there were general concerns regarding unliegssuatting and the sale of spirituous liquérs.

These concerns may not have been misplaced,

whalers or sailors, charged with drunkenness, desertion and other minor offences.

Within seven months of arriVéhe settlement had a gaol, albeit a flimsy weatherboard hut that
became the butt of joké8and by the end of 1848 the police force had grown to seven. The

need for this level of law enforcement seems strange for a colony with such a small population

ad the | eadersdé adherence to a church based
1898, ReverentlViliamBanner man recorded that #@Athe only
up sailors who had been hooked by the eyes of a beautiful immigrant girbavevl looking

for a diff%r althaughCalopredaby the gassage of time, such a statement
illustrates the essentially law abiding nature of the early settlement which is borne out by the
evidence of early convictions. The majority of thdyeaffenders within the settlement, aside

from the whalers and sailors, were working class men, charged with being drunk and

57 James ChisholnFifty Years SynéDunedin: J Wilkie & Co., 1898), 6.
58 Hill, Policing the Colonial Frontier263.
¥ Riensborgii Th e Du n e @5 Hill, PGlimimglthé Colonial Frontier299.
80 Charles Thatcheg L iofme t he Gol df i el ,&d Robert&nB. Hoskinge(Christchurcime n t
School of Music, University of Canterbury, 1996), 75.
5'Reverend William Bannerman, O6Addresso, 1898, Ot acg
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disorderly. The Return of Prisoners in the Gaol of Dunedin for the period September to
December 1851 listed a total of nine prism) five for drunkenness, one for drunkenness and

theft, one for desertion and two for debt. Four of them were Scottish and praidbseents

of the Free Church, if not membéfsWith so little to do in policing the settlement, the police

themselves & c a me an unrul vy el ement creating di sor

quarrellingo®®

Despite early satisfaction with Strode and his police force, the concentration of administrative
responsibilities in the hands of a few English capitalists, especiatidestand the problems

resulting from an under worked police force began to cause unrest. Of the appointed Justices

of the Peace, only Cargill was Scottish, and t
| eadership as the Ngem foZ@tagb. a nMhkis urestvpaa furghérs A
exacebatedby the establishment of an expensive Supreme Court in 1850 which was seen as
unnecessary for such a small community with little serious crime. Already by 1850 a portion

of the population, the majorityf whom were English capitalists, had been identified by Cargill

and Burns as opponents of class colonization, with little sympathy for the hopes of the
settlement and prejudiced against the nationality and religion of the Scottish &&tiléis.
grouplecame known as the #ALittle Enemyodo and we
Governor Grey. Strode, as Greyds representat

openly delighted in identifying him as the source of all discord in the settléenhe fact

62 Journal of Henry Monson, Gaolér851-1861, PG0076, Hocken Library, University of Otago,
Dunedin.

83 Hill, Policing the Colonial Frontier301.

64 McLintock, The History of Otago258260.

55 Otago Witness3 July 1852.
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that much of the administrative powers were in the hands of swés#w g a | | and wor mvy

to the Free Churchmai® However, the difficulties inherg in such an arrangemeate

clearly illustrated by an incident in 1851
On one occasion a comptaiconcerning the alleged misconduct of the police had been
referred to Strode, as Sdmispector of Police, who, however, in his capacity of
Resident Magistrate, decided the case, being in fact accused, accuser and judge. When
complaint was made to Sir Gge Grey concerning this somewhat unorthodox
procedure, he, of course, referred it back to his chief official at Otago who thereupon
called a meeting of his close associates on the Bench and pronounced the charges
groundless’

This situation, the conterhfhat the court was viewed withand the lack of any serious crime

hampered the effectiveness of the judiciary in regulating the moral behaviour of the settlers.

One of the expressed intentions of the Free Church settlers was to asslieeernment

including the ability to pass Ordinances suitable to the character of their settlement. In 1848

the laws of New Zealand were in essence the laws of England as opposed to those of Scotland,
where the majority of the settlers were presumed to come®rdmaddition to this, the laws

were enforced by the mostly English police &
passed by the Legislature of New Munster. Such Ordinances took into consideration the needs

of more populous settlements further nolelaying Dunedin feeling quite isolated. As a result,

the trappings of state authority, including the police and courts, were perceived with animosity

by the majority of the Free Church settlétdt was not until October 1853 that control of the

66 McLintock, The History of Otaga258.

57 1bid., 259260.

68 Otago Witnes 2 October 1852; Elsie Lock&he Gaoler(Palmerston North: Dunmore Press, 1978),
49.

69 The application of the laws of England as at 14 January 1840 to the adminstration of justice in New
Zeal and fiso far as such | awtshewea ®f Gapwds cearbd ter itmed hley
Act of 1858, 21 & 22 Vict. no. 2.

7O Hill, Policing the Colonial Frontier384.
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police became a local responsibility with the establishment of Provincial Councils and a
modicum ofself-governancan New Zealand. One of the early steps that the Provincial
Counciltook with regard to the policing ddtagowas to cut the number of officersptacing

the Armed Police Force with a locally appointed force of four constables headed not by Strode,
but by John Shepherd, a farm manager, who reported to the Provincial Superinterident.
Provincial Ordinances throughout the 1850s show that the mwhberving officers in Otago,
including Invercargill, to have been cut back to as low as five in 18Breasing by one a

year each of the following two yeai%.In 1858 the return for the Police Department lists the
Chief Constable, three constables Dunedin, two night watchmen, one constable for Port
Chalmers, one for Invercargill and one for Campbelltown [BItffflt was not until 1859 that

the level of policing substantially increased with the addition of seven additional constables,
oneeach’o Dunedin, and Riverton and five for dArur
watchmar’®> Despite the Provincial regulation of the levels of policing, and the appointment
of local constables, the laws which they enforced continued to be Englslgim and the
special character of the settlement had littlefeecement from the Ordinances passed by the

Provincial Council which focused on the solvency and stability of the settlement.

Throughout the 1850s, under provincial authority, criminablejur in Otago continued the

trend set in the first year of the settlement, with a focus on drunkenness athenggsneral

" bid., 4923.

2 Appropriating Ordinance 1856, No. 8 (Otago).

73 Appropriating Ordinance 1856, No. 11 (Otago); Appropriating Ordinee 18578, No. 20 (Otago).
74 Appropriating Ordinance 1858 (No. 2), Session VII, No. 33 (Otago).

S Appropriating Ordinance 1859, Session VI, No. 34 (Otago).
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population and sailors deserting their ships. The annual returns for the gaol fat86352

illustrate the consistency gonvictions diring this early period (Table3.

Table 33: Types of Convictions 1852854

Year Drunk or | Drunk & Deserting | Stealing | Assault | Other* | Total
Drunk Theft or Ship
and Vandalism
Disorderly
1852 12 4 7 3 1 3 30
1853 6 4 9 4 2 25
1854 21 1 23 2 4 51

*Other includes insulting magistrate, debt, lunatic, absconding apprentice and riot.
Source:Journal of Henry Monson, Gaoler, 185861, PCG0076, Hocken Library, University of Otago, Dunedin.

As the population of Otago increased inthe lggiterr t of t he 1850s, dr unk
di sturbances in the stSbepbehddsi poteased onc
to seven noitommissioned officers and eleven privates in an attempt to maintain public order

in Dunedin, Invercardil Port Chalmers, Campbelltown, Oamaru and Riverton. Shepherd also

had oversight of the Gaol, Hospital and Immigration Barracks. The focus of their policing
continued to be dealing with drunkenness and absconding sailors, although the courts had more

cags of a summary nature to deal with.

The discovery of gold in 1861 and the resultant sudden increase in the population led the

Provincial Council to bring in a new police force. Led by St John Branigan and based on the

"6 Hill, Policing the Colonial Frontier498.
89



mounted Irish Constabulary, the mafy of the new force had served in the Victorian
goldfields in Australia. It also saw the introduction of a range of Ordinances aimed at
maintaining public order and decency, whilst hoping to deter the more criminally minded of
the new population. Pnicto 1861 the majority of Provincial Ordinances focused on the
infrastructure of the settlemeintemeterieseducation, roads and streets, and livestock. After
the middle ofl861.it is clear that steps were taken quickly to attempt to regulate the ircome
through increased policing and legislatiorhere is evidence of the establishment of a separate
Gold Fields Police Department, in addition to an increase in the number of ordinary’ police.
Furthermorea separate Water Police was established tolgagdarbour and Port of Otadb.

Total spending on the police increased from £987 in 1856/7 to £18745 in 1862/3, the majority
on salaries. With regard to licencing behaviour, the Council introduced a Licensing Ordinance,
the first since the 1841 Licemg Ordinance of the Legislative Council of New Zealand
(amended in 1844 and 1851), a Criminalsd Ordi:
of the year?® From the increase in summary convictions from 2903 in 1860 to 3490 in 1861,
6371 in 1862, 9296 1863 and 11357 in 1864, it appears that these Ordinances were well
used®® These ordinances suggest that the Provincial Council had to become actively involved
in regulating the behaviour of the general population in a way that it had not haduadrdp

thepreviousdecade.

77 Appropriation Ordinance (No, 2) 1861, Session XlI, No. 45 (Otago).

"8 Water Police Ordinance 1861, Session XllII, No. 59 (Otago).

®“Licencing Ordinance 1861, Session XIlIIIl, No. 56 (Ot :
XIIl, No. 60 (Otago); Vagran®Drdinance 1861, Session XIII, No. 62 (Otago).

80 Hill, Policing the Colonial Frontier632.
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By its nature, the study of state regulation of behaviour is dependent for sources and evidence
upon the records of the police and courts. These records were created when people acted in a
way that was illegal, having beedefined as such by government statute at the local, regional

or national level. There has been considerable discussion as to the validity or reliability of
such sources in the study of sexudfityFirstly, these sources were limited by the context in
which they were created. Secondly, they focused on individuals who stepped outside the legal
norms of behaviour, irrespective of whether these norms were perceived to be acceptable to
the majority of the population. Finally, the information provided asemad in court cases

was coloured by the perceptions of the participants themselves.

Surviving court records from 1860s Otago usually provide a transcript of the evidence
presented in court with regard to a specific case, as well as witness statemerndgtthents,

prior to a case going to court. The transcripts are generally aiventegiord of the evidence

provided by the witnesses under questioning, but it was usual for the actual questions asked
not to be included. beak survives, previdh@neterdy his moes J u d g
of the evidence but occasionally his thoughts regarding reliability of the witnesses and their
evidence, especially any discrepancies he identified. As suebe appear to be treasure

troves for the historianHowever, the episodes that are described bestamelalonéncidents
Ashorn of the participantsd motives and unde

their lives beyond the moment in which the act took ptd¢eFurthermore, the concepts of

81See for example Stephen Robertson, fAWhatos Law Gc
Historiesd Journal of the History of Sexualify}, Nos. 1/2 (Januaryfkil 2005): 161185;Sh a n i D6Cruze,
Crimes of outrage: Sex, violence and Victorian working wothendon: UCL Press, 1998); Karen Dubinsky,
Improper Advances: Rape and Heterosexual Conflict in Ontario,-1820(Chicago: University of Chicago
Press, 1993)

2Robertson, fAWhatoés Law Got to Do with 1 t?206 162.
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respectability, what waadmissibleas evidence, and the nature of the language used in court
limited what could and could not be discussed by cemainesses, specifically women
Combined with the recording of the tesbny by a third, always male, g@n, and the
limitations of such evidence become evident. These records need to be seen in the light of how
they were created, by whom and for what purpose. Putting them to other purposes, without

allowing for these limitations, can restrict their value.

By their nature, criminal proceedings shed little light on the sexuality of ordinary F8ople.

The focus of these proceedings on those who are caught transgressing against the established
rules can suggest that the majority of people tended to adh#trest rules. However, it is
fundamental that the courts only dealt with those who were caught. The procesddmngs

provide little insight into how ordinary people perceived what was sexually acceptable. The

law defined what was illegal in the mindstbbse who wrote the laws, those who felt that the

state had a role in regulating the moral behaviour of the wider community and had authority to
ifassert | egal hege w8 Aswsuch, thelaw odybecameanvovddwinea t t er s
someone hadstepppe out si de t he bounds of finormal 6 beha
doing so. With regard to a number of criminal behaviours, such as homosexuality or sexual
assault, the number of cases may not have accurately reflected the actual number of incident
within the community?® This may have been due to people not reporting incidents that they

witnessed or were involved in, either due to concerns about public appearances or disinterest

83 |bid., 163.
84 Dubinsky,Improper Advancest.
8D 6 Cr @rimes, of outrage2.
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in the activities of others. Examples of such attitudes will be samn more detail in later

chapters in the context of the sexual behaviours being analysed.

Not everyone who appeared in the witness stand was happy to do so, nor did they all agree that
the acts being tried were immoral, despite being illegal. Schetao have looked at the
Afagendas of p o wsggeésthat withessesiwete coereed o testify, would say

what they thought the court wanted to hear, or lie to protect themselves or their as®ociates.
Close examination of the narratives pard as evidence needs to look at the context in which

these statements are made, the motives and understandings of the witnesses, the language
which is used, all with an under.@tHistothisng t h a
need to be awarof a gender based double censoring process occurring in the narratives:

A[ mal e] officials wrote down what they elici
careful what they sai d®% hsStepharRobettsorehassagbtel c o ur t
focusing on the construction of a narrative from court evidence obscures or omits the influence

of the legal system at work, and the role of the attorneys, judges, and other members of the
court hidden by the creation of a simple st&nBuch intepretations negate the influence that

these members of the court had on directing the presentation of evidence and ultimately how

the crimes were presented in the court.

%Robertson, AWhatoés Law Got to Do with 1t?20 162.

8 Yvonne GallowayBr own and Rona Ferguson, Al ntroduction: T
Deviance i n Sc o tTwisted Sistessi Wotnen CtirdeCaudd, Déviamca in Scotland Since ddlO0
Yvonne GallowayBrown and Rona Ferguson (East Linton, $oud: Tuckwell Press, 2002), 5.

88 patricia CrawfordBlood, Bodies and Families in Early Modern Engldhthrlow: Pearson Education
Ltd., 2004), 68.

®Robertson, fAWhatos L&a/& Got to Do with |It?0168
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Within Otago the various Acts and Ordinances of Provincial and Legislative Couamclisf

both New Zealand and British governmemiovide a definitive source for the infrastructure

of the regulation of criminal behaviour. These Acts and Ordinances defined, albeit loosely,

what behaviour was deemed criminal and how those convictbése# behaviours were to be

punished. Despite such clearly outlined procesgeswayin which the legislation was

interpreted and enforced locally depended very much on the perceptions of the enforcement
officers. It was the role of the courtsadjudgethe guilt of people charged with activities that

broke the law. Thereconceived ideas and personal biaségudges and juries clearly

influenced the outcomes of trials during this period. Sentences handed out to convicted
criminals, often terms of iprisonment, were designed to act aeterrento crime within the

settl ement. The records of the Resident Mag
(from 1858) provide details of hostringentlythe laws were applied in Otaduy the severity

of the sentences handed out. Alongside the courts, the police formed the enforcement arm of

the judiciary by arresting perpetrators and maintaining social regulation. HovwResleayd

Hill arguesthey had a certain amountditcretonarypower i n enf orcing the | a
study of policing past and present has demonstrated that the individual constable wields, at the
interface with the public, a vast amount of

contain potential or agta | behaviour Yabelled as deviant. o

The final part of the judicial infrastructure was the gaol, in which most convicted criminals
served their sentences. The laws were, in theory, applicable to everyone unlike the moral

controls of the kirk. Howevehe court could be seen to have provided a parallel to the kirks

90 Hill, Policing the Colonial Frontier22.
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in the informal sermons that judges often made when handing down serdedseharging
a prisoner In these speeches, the judges often cautionedribener as to their condudn
their opening remarks to Grand Juries the commencement of the Supreme Court sittings
Judgesoften talked in a general wagbout the levels of crime within the colony and the
responsibilities incumbent upon the leaders of the community to ensure the crgne wa
minimised such as in this 1862 case:
éthere is another side of the pictiure to
viz., to the great increase of crime, cause by the rapid influx of a large mining
population. Little more than three months édalapsed since the last gaol delivery,
and yet the calendar before me exhibits 4
the enormous addition which the population of the Province has received from the
Australian colonied My object, therefore, gentieen, in calling your attention to the
increase in crime is not to censure or discourbgeto remind you that prosperity like
yours has its duties and responsibilities as well as it advaritageshort, to impress
upon you the importance now, at therecoencement of your career, of establishing
your institutions upon broad and enduring foundatfns.
These 6sermonsdé were generally printed in fu

trials provides an additional source less limited by legatgires.

Newspaper reports of trials occasionally provide a broader context for a trial than the court
records. Whereas the court records were the script of the trials, the newspaper reports capture
their drama. This is not to say that the newspapeartepere straightforward and unbiased

in their reporting? The language used in newspapers during thenimeteenth century

tended to be emotive, flowery, melodramatic lacthboyant®® One editorial from early 1862

regarding a case that was being hearthe Supreme Court stated:

91 Otago Daly Times 9 May 1862.

2Joseph Baumgartner, @ Ne wRhiippipesQuasterhaaf CuHlresando r i ¢ a | Sou
Society9, no. 3 (September 1981): 2368.

%D o6 Cr Grimes, of outragel73.
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A case thaalmostreads like a page from a romance, occupied the attention of the Court
the whole day yesterdaye. Il s this extraord
morality alike forbid it. We do not say with whoimet blame lies, but the prosecution
was evidently shockingly got up. We do not understand how it was that the Judge did
not direct a prosecution for perjury; had he done so, and the case were entrusted to the
Detective Police, the necessary witnesses weaith be forthcoming, and the mystery
in which, at present, the case is enshrouded, be disgtlled.
The reports often reflected the biases of not
as this example showgditors appear to have felt comtfaole questioning the actions of the

police and the decisions of the courts, in addition to attacks on political figures.

TonyBal | antyne has identified newspapers as cen
public opi ni on afdashapad byelitarials, dewsphperoepartage, letters to

the editor, private correspondenc®InOtager mons ,
there were considerable biases amongst the various newspapers, either for or against the

sett |l e mamtdlssiasticaMdaaders.

The first paper, th®tago Newswas established in December 1848 with the expressed aims

of maintaining standards of fairness and impartidfityAlthough the editor, Henry Graham,

did attempt to stick to these principles, hwas per cei ved to have sided
in an editori al di scussing the New Zeal and Co
work for labourers? By December 1850, th@tago Newsad ceased to be printed. It was

replaced in 1851 by éOtago Witness whi ch became fithe official (

94 Otago Daily Times17 January 1862.

®Tony Bal | aStateyPolidcs and Fotver, 17698 9 3 Th NewrOxford History of New
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9 McLintock, The History of Otago275.

97 Ibid., 276.

96



party, its prirciples were declared to be in harmony with the scheme of the Otago settlement,
evangelical in religion, maintaining the rights and privileges of localgselfv e r n ffe nt € 0
However, this situation did not last long after the establishment of the Provincial Council, when
the editor, William Cutten, began to openly attack Cargill and the rest of the Executive. Cutten
had served as Provincial Secretary for a short period, butehkignation in 1854 led to an
acrimonioudalling out, which was played out in the columns of @tago Witnessor three

years.

In December 1856, a third newspaper was launched in opposition@iafe Witness The

Otago Colonistbegan by attacking thé/itnessin its first issue, whst claiming to dedicate

itselft o Anan unflinching advocacy of the princi
representation of all discussions of public measures, and to an enlighteioeshncof all

public acts, in a spirit of impartiality, manliness, and hon&$tyrhe Witnesscontinued to be

the more popular newspaper@tago. In an attempt to curtdlile attacks by the/itnessthe

Provincial Executive, as a successful exercispatitical expedience, granted a number of
printing contracts to Cutten. By June 1857 the position of the two papers had changed with
the Witnesssupporting the Provincial government, whilst @@onistoperly attacked Cutten

for being a sgooviRmtmeBoonidtc ofinpteinnued as the gover |
until it was incorporated into thBaily Telegraphin January 1863. Theelegraphitself was

in existence for a short period, ceasing operations in April 1864. The other major newspaper

during this period was th@tago Daily Times est abl i shed i n November

% |bid., 283.
% 1bid., 367.
100 pid., 370.
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first daily newspaper. It was set up by Julius Vogel, who had arrived in Dunedin from Victoria
in October 1861 and the publisher of WenessWilliam Cutten. Vogelsed théaily Times

to promote the idea that the press could change public opinion, attempting to overcome the
entrenched negative opinions of the settlers towards the recently arrived gold finers.
Politically, Vogel was supportive of provincialism; hewer, he was not supportive of the Free
Church clique that had traditionally led Otago, a view that on occasion had put him at odds
with the Superintendentespeciallyfollowing V o g eelectisn to the Provincial Council in

June 1863.

There were two further journalistic publications that provide slightly more biased impressions
of the situation in Otago during the period under examination. In February 1864stihkile

teacher and local moralist, James G S Grant launche8ahedayReview Grant had a
reputation in Otago for strongly worded letters to the various newspapers, verbose speeches at
public meetings, and an inflated seffinion1%? The Saturday Review e f | ect ed Gr an't
reputation, with open attacks on the Provincial Gomeme n t 6 sandg asdaulte onahg
morality of the citizens of Dunedi¥® Marked by litellous generalisations, tHgaturday
Reviewsuggested that Dunedin was governed bysaWing politicians and populated by lazy
middle-class capitalists, and dovinodden over worked labourersGrant used th®eviewas

a vehicle to complain about his many perceived injustices at the hands of the provincial
authorities. However, there are sections of the jouhaldrew attention tssues that were

of common concern during the mid860s, including immigratignpublic spending and

101 RaewynDalziel, iVogel, Juliusi Biography ®he Dictionary of New Zealand8iography,Te Ara-

the EncyclopediafdNew Zealand, last modified 4 July 2012tp://www.teara.govt.nz/en/biographies/1v4/1
02Q0live TrotterDunedi nds Spiteful Socr g0ueedin, 2005 mes Gordon St
1031pid., 70-2.
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policies. On the other side of the spectrum Bvnedin Punclbegan publication in May 1865.
Punchoften undertook to saitse political and social events, and as such can reveal aboci

the society that published’ft! These shifting loyalties and political posturing amongst the
newspapeeditors illustrates how careftlie lattemeed to be used as a source of information
Despite these ises, thg are nevertheless an essentialirse for tracing public discourse

about sexual behaviour in colonial Otago.

In addition tothe newsppers the journal of gaoler Henry Monson provides a comprehensive
source of information about the nature of the crimes committed between 1851 andNd861.

only did Monson include the names of people brought to the gaol, but notes whether they were
discharged or sentenced and for how long. From 1853 he provided a copy of the annual return
of prisoners which i ncl ud e dth astatsswithmthe cplong f pr i
and level of educationOccasionalljh e al so provi ded comments on
or history within the colony. Such a widanging source of information about criminality in

early Otago adds an extra dimension @Mistory of the settlement.

The role of the police in punishing disorderly behaviotases the question of public and
private spaces. Many sexual activities that the authorities sought to regulate occurred in private
spaced homes, stables, tenitsyet both secular and, even more especially, church officials
assumed their authority ihwled oversight of private activities. Ordinances that were

introduced to police behaviour were very explicit about where they were enforé&able:

YThomas Milton Kemnitz, @ThEheDarmatoblmerdiscpinarna Hi st or i
History 4, no. 1 (Summer 1973): 82.
105yagrant Ordinanc&861, AAAC D500 701 Box 8/f/68, Archives New Zealand, Dunedin.
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1 Any person wilfully exposing to view in any street, road, thoroughfare,
highway, or public place, or who shakpose, or cause to be exposed, to view
in any window or other part of any shop or other building, situate in any street,
road, thoroughfare, highway, or public place, any obscene book, print, picture,
drawing or representation.

1 Any person wilfully or ®oscenely exposing his person in any street, road, or
public highway, or in the view thereof, or in any place of public resort.

1 Any person found by night without lawful excuse (the proof of which excuse
shall be on such person) in or upon any dwellinghdssg, warehouse,
coachhouse, stable, or outhouse, or in any inclgsepyard, garden, or area,
or in or on board any ship or other vessel when lying or being in any port,
harbour, or place within the said Province.

1 Any suspected person or reputed tHrefjuenting any river, canal, navigable
stream, dock, or basin, or any quay, wharf, or warehouse near or adjoining
thereto, or any street, highway, or avenue, leading thereto, or any place of public
resort or any avenue leading thereto, or any strediwaig, or place adjacent,
with intent to commit felony.

This Vagrant Ordinance from Otago introduced in 1861 illustrates the extent to which
authorities would go to ensure that all places that could be perceived as public spaces were

included.

Understandig why certain behaviours were perceived as disordeulst take place and space

into accounbecause akKatharine Kittredge has suggestedy drawattentiontat he fAvi si bl e
disruption of the social ordet® If an activity could be seen it could be witsed, judged

and punished, but by occurring in a public space it could also disrupt and disturb. In contrast

private acts could be perceived as out of sight and therefore hidden. Yet the concept of the
masculine public sphere of activity as being sepafiadm the feminine private sphere of

activity has been firmly dispelldd” ShaiD6 Cr uze has shown how women

Kat harine Kittredge, #Alntroduction: Contexts for t|
Lewd and Notorious: Female Transgression in the Eighteenth CemtinKatharine Kittrdge (Ann Arbor:
University of Michigan Press, 2003), 3.

YTony Ballantyne and Antoinette Burton, fAPostscript:
Hi st o r Bodies in Gontaat: Rethinking Colonial Encounters in World HistedyTony Ballantyneand
Antoinette Burton (Durham NC: Duke University Press, 2005), 416.
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could be very publi¢®® Likewise the private could become public through a woman testifying
during a trial for sexual assaulfhese ideas of public and private spheres, wdnepermeable

and interrelated, need to be looked at in relation to the idea of netWptieres tends to be

too enclosing, whilst networks suggests outreacmnectiorand mobilityof cultures, ideas

and knowledge?® These cultures and knowledge would have included the ways in which
people perceived the behaviour of others, and the steps they would have taken as individuals
or communities to express disapproval. These steps made up the informalgwrodeish

regulated behaviour within the settlement.

Social Regulation of Behaviour

Against the background of formal regulation of behaviour, either through the kirk sessions or
the secular courts, the community also had an informal process of soeisdl that could
include a range of social sanctions against transgressors. These informal processes could be
as damaging to the individuals involved as any formal actions, especially in a small, newly
formed colony where settlers would have dependeah tipeir neighbours for support during
difficult times. Such sanctions would have been the result of collective prejudices or opinions
of the members of the community. Whaehere was a shared prejudice amongst the
community members, the chance of thenowunity coming together to impose a collective
sanction on certain behavi@would have been increased. However, it was also possible for
the wider community or individuals within it to aid or support offenders. The reaction of

individuals to the activies of others would have related to their own experiences, their gender,

108D 6 Cr Grimes,of Outrage
Tony Ballantyne, fA0On PWeals,6 ofSpRmpi rasn:d Woddtliing , e
Colonial Past(Wellington: Bridget Williams Books, 2012264-282.
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ethnic or regional origin, class background and educairdarmed by widely held ideas

relating to the roles of men and women

It appears that social sanctions, such as ostnagis under mi ni ng a per song¢
respectability were the prview of female members of the community. Due to the localised
nature of many womenods domest i actvites ofitheirs , t hey
neighbourghan men, and often madlee time to discuss these activities with other women.

Such a female based, social network could have provided the basis of sogalisglf of

morals. However, women themselves were cast into specific roles within societies, based

primarilyonclass whi ch woul d have influenced their pe

Feminist historians have, i n the past, explor
to female criminality make explicit contradictions inherent in patriarcedlnitions of

feminini t §°. Dhi s stresses inihtey of awas tahmti didee mc anst
Apatriar chal 07 teosteenemanpositiang of authariyeh aghurch and social

leaders, wh@romulgatedpecific roles for womeh as aresultthose that transgressed against

this idea we&reStiehwamamnlkew suggests a percepti
century, of a antitheticalnature to all womeiiei t her fAg.obodd aor Rdlbadson
identi fied t hei sd ufianhai dt oynonwabtentiercheedhistory in western

societiest!?

Charlotte Macdonald, ACrime d4d89d3Pumi Sememetr eidn HNe W 0
New Zealand Journal of Histo®3, no. 1 (1989): 6.

13Jan Robinson, fdACanterburyoés Rowdy WomaMomeWwsr es, M:
Studies Journlal, no. 1 (August 1984): 7.
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During the early nineteenth century there was an assumption, illustrated by the work of theorist

Malthus, that men and women had different moral capacitiesidaatly the role of waonen

was to exercise moral virtdé? AccordingtoMal t hus mor al restraint
prevail much among the male part of society
their lives i n t h'® Pexondlyctvarieustimés intebriy snodern r t u e .

Europe women had been perceivedwanton,lustful and corruptingandoftenportrayed as

such in popular literaturé* Re |l i gi ous teachings represented
sexuality needed to be controlled so that theylwdu bear only I¥giti ma
However, bythe middle of the eighteenth century, Enlightenment thinking had recast women

as morally pure, benevolent and ssitrificing, and moreover lacking in sexual ne€s his

did not wholly replace the view &h women were sexually unruly, but this attitude became

associated more with working class women.

InWakefieldds concept ,specificallyia The ra of Caonizatmoh oni s a
(1849, he outlinesvomer® s mo rinaHe devedopneent of coldal settlement:

Women are more religious than menéin ev:q
colonists are those to win religion is a rule, a guide, a stay, and a comfort. You might
persuade religious men to emigrate, and yet in time have a colony oftivaintorals

and mannerg/ould be detestable; but if you persuade religious women to emigrate, the

whole colony will be comparatively virtuous and polité.

112 Gail Reekie Measuring Immorality: Social Inquiry and the Problem of lllegitiméCgmbridge:
Cambridge University Press, 1998), 51.

Thomas Malthus, AAn Essay dhmeWorkseof TRomasRoberpl es of P
Malthus Vol. I, ed. E.A. Wrigley and David Souden (London: William Pickering, 1986), 315.

Ruth Perry, AColonizing the Breast: Sexuality an
Forbidden History ed. John C Fout (Chicago: University of Chic&yess, 1992), 113.

1151bid., 116.

118 1bid., 1156.

WEdward Gi bbon Wakefield, AA View of the Art of C
Empire; I n Letters Bet we dm Callected \@arke of Bdavard Gibbah Wakef€ld | o ni st

ed. M. F. Lloyd (Auckland: Collins, 1969), Letter XXIV 840.
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He states that the success of a colony depends on having appropriate religious provisions and

an eqal number of women emigrating as miéh. He identifies the best types of female
colonists as being those to whom fAf®He gi on i s
suggests that the O6evilsbé found in omehonies i
could be completely avoideéd® This point is not as anachronistic as it may first appear in

light of the date of the founding of Otago. Althoubhe Art of Colonizationvas published

after Otago was settled in 1848, Wakefield was articulating eflzddout the role that women

should play in colonial settlementshich hadbegunto gain prominence initially through the

work of missionary wives and European women in frontier colonies during the early part of

the nineteenth century!

Wakefield was noaélone in this view amongst his contemporaries and a number of historians

have looked at the role women were expectedtgplay Af ai r oned?Anfie a pur el
Summers has suggested this ideal of ARGodobs P
women were perceived to be doing, without a realisation of the realities of thei*fivBsis

adherence to the moral influence of women has yet to be fully examined within the

establishment of the Otago colgmy light of the principles upon which it was fourde

1181hid., 840.

1191bid., 840.

1201bid., Letter LXII 972.

2lndel e Perry, f@dAfdFair ones of a purer cenuyteo: White
British REeminist8tbde23 0 no. 3 (Fall 1997); Ann Laura Stoler,

Power: Gender and Mor al Catng Pawer artd hmperidflidnbwledge: Rade anBthe e , 0 i n
Intimate in Colonial Ruleed. Ann Laura Stoler (Berkeley: Universityof Calii@ Press, 2002).

2perry, AFair ones of a purer casteo; Marilyn Lake i
Australia, 1890<L 9 4 0 sNatidn, Enmpire, Colony: Historicizing Gender and Raeé. Ruth Roach Pierson
and Napur Chaudhuri (Bloomingtolmdiana University Press, 1998),-87 Charlotte Macdonaldd Woman of
Good Character: Single Women as Immigrant Settlers in Nineteenth Centutedéamd(Wellington: Allen &
Unwin, 1990), 17; Angela Woollacotgender and EmpiréBasingstoke: Palgrawdacmillan, 2006), 98.

2ZAnne Summer)a mned Whor es a2ifed (8dney RengBio Bobks, €993), 357.
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Historians have examined how some sectors of nineteenth century society had a more fluid
concept of fAthe feminined that was subject
whose members contes or resisted that authorit§® Included in this is the research of
Walkowitz onprostitutionand the acceptance of pribstes within some communities, and that

of Anna Clark on Atwilighto sexualityhewhi ch
concept of feminine did not exclude prostitutes or women who did not measure up te middle
class ideas of womanhod#. In her workon early nineteenth centuiMontreal, Mary Anne
Poutanen warns against uncritically accepting contemporary generalisdtarisvomen who

did not equate to the middle class ideal, such as the suggestion that all vagrant women were
prostitutes?® Although vagrancy laws were used to regulate public behaviour they could
encompass a wide range of people whose public actionstedtrtne attention of the police,

but that did not necessarily mean they were criminal or deviant.

Although Wakefield espoused a view that a colony couldsddéregulatingthrough the

presence of sufficient women with strong religious principles, tle® Weems to be at odds

with the idea of women gossi piThepe canflictingt t hei
images of the role of women in social regulation of behaviour highlight the unreliability of

informal methods of moral policing. Wakefield aBdrns could see a role for pious women

Mary Anne Poutanen, fAThe Homeless, the Whore, the
Female Vagrancy in the Montreal Courts, 1818 4 2 Gendered Pasts: Historical Essays in Femininity and
Masculinity in Canadaed. Kathryn McPherson, Cecila Morgan and Nancy M. Forestell (Toronto: University of
Toronto Press, Cirbe8 & Pytragsd.o ; D6Cruze,

125 Judith R. WalkowitzProstitution and Victorian Society: Women Class and the $@aenbridge:
Cambridge University Press, 1®»@ralofthe Nistoryeof Sexualidk , AT wi | i
nos. 1/2 (January/April 2005): 1559.

2%poutanen, AThe Homeless, the Whore, the Drunkard,
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in supporting the aims of a male led class settlement. However, such women were perhaps not

as numerous as both men would have liked, and their actions would not have always been
acceptable to the majority of theromunity. It has been suggested that social sanctions, and
publicc y | ed mor al policing resulted in strong f
rigid morality 1’ For example, e actions of his wife, Clementiria,ostracisingan unmarried

couple orboard thePhilip Laing, the details of which are examined in Chapteredulted in

lifelong enmityb et ween Burns and John Carnegi e, one
Enemyo.
Theseperceptionof womends roles in col oamiddleclagssnvi r onm

ideal which did not always translate into any sort of reality for other classes. When examining

the literature on the history of sexuality, there is considerable discussion aroundctadsie

morality and workineclass reality. The midde-class ideal of the domestic madonna mother

figure as thepinnacleof a womandés | ife was often at odds
lives took them outside the home for work. These women were characterised as outspoken

and rough, and their involvemenn work outside the homendermined their role as
homemaker and mother figur€arol Smart has suggested that such a strict separation needs

to be reassessed in light of changing nineteecgntury constructions of the female body as
inherently dangerou%8 If the female body was perceived asrapting, irrespective of class,

thenthe middle class ideal was the male response in creating a role for women which contained

them in a clearly defined ancbntrollablearea, minimising the effect of their bodies by

127 McLintock, The History of Otago273.

2Carol Smart, ADisruptive bodies and unruly sex: Th
ni net eent hRegulating woranpgod Histanical essays on marriage, motherhood and sexuetity
Carol Smart (London: Routledge, 1992), 24.
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removing women from contact with others outside the home. Some upper gvodss
women may also have aspired to the middéss ideal of womanhoodhese generalisations,
however, need to be examined in light of the space and place that these women ocoupied. |
settler societies the need for most women to do their own docmesk left them with little

time to emulate such an image.

Despite this changing attitude towards womert
tension between middle and workioss morality raises the issue of the double standards

that seento be inherent in the historical study of sexudlithe double standards of class and
gendert?® The basis of the sexual double standard, which incorporates elements of both class

and gender, is the idea that sexual relations before or outside marmagesaght, but
pardonable offence for men or members of the working or upper classes, indeed even expected
behaviour, but for women or the middle class was an irredeemable faflifige double

standards inherent in the perceptions of differing patterrsexiial behaviour for different

classes or genders could affect how sexual activity was regulated and transgressions punished
but this differed as to the point of view and relative position of the person making the
judgement, and could be influenced by thelience to whom the judgement is mades

Michael Mason has commentddo bser ver s | eapt too readily t«
sexual morality of the working cd&twiistheon t he
research on sexual regulatitrere appears to have been a fluidity of sexual norms amongst

differing classes of people in Western Europer example, Polly Morris identifies a specific

129 Erwin J. HaeberleThe Sex AtlaéNew York: The Continuum Publishing Company, 1983), online
edition www2.huberlin.de/sexology/ATLAS_EN/indeRfml.

Keith Thomas, 0T Harndd theHistory & tdea2ddna. 2 (Aprib1959), 195.

131 Michael MasonThe Making of Victorian Sexualif@xford: Oxford University Press, 1994), 157.
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plebeian sexual culture in her study of incestuous marriage in eighteentiry rural
Somerset?? The fact that the sexual and marital irregularities formed part of the pattern of
social and family |life, and made use of the
the children suggests a high level of community acceptdfcéeople outsle of these

communities may judge the sexual and marital irregularities differently.

The gender double standard is equally as comgtexn the middle of the eighteenth century

it appears that the majority of Western European cultures valued the cbastiynen and

girls while continuing toallow men comparative sexual freedom. Regulation of this norm has,

in the past, been accomplished through strict punishments for females who transgress,
including occasionally death. Erwin Haeberle suggests teabdhis of these norms can be

found in patriarchal societies with a strong sense of women as préffdryEnglish Common

Law the double standard pdates the Norman Conquest and was firmly entrenched up to the
first half of the twentieth century. Keithomas suggests that its development in England was

a product of historical circumstances, and as a result the double standard should not be assumed

to be universal in all human societi€s.

The double standard not only set the norms for sexual behavioen and women, but also
the way that women who did not conform, such as prostitutes, were perceived and treated as

opposed to the men who were their cliérifsThis is perhaps best illustrated through the

¥2pol ly Morris, @l nces tnMarriageSaithinthe Prahibite®Degraesia gy ? Pl eb e

Somerset, 17301 8 3 5 Fodbidden History ed. John C. Fout, 13869 (Chicago: University of Chicago
Press, 1992).

1331bid., 168.
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¥¥Thomas, AThe Double Standard, 0o 206.

136 1bid., 198.
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Contagious Diseases (CD) Acts which were intredum Britain in the 1860s and in New

Zealand in 1869, although only enacted in Auckland and Christchtir¢inder the CD Acts

a woman could be identified as a O6common p
examinations. If there was evidence ofisaly transmitted diseases, she would be sent to a
secure or Ol ocko ho $pThe ands wds@n thewpman to prové ee mo |
innocence and respectabili§’. Under the Acts there was no policing of men who used
prostitutes, thet®y reinfordngthe double standard® The Acts had been introduced in Britain

to control the spread of sexually transmitted diseases amongst the army and navy, particularly

in garrison towns. In New Zealand the Act was a reaction to a perceived increase in prostituti

and concern about the behaviour of young women in Christchtir@rostitutes were seen as

the cause of the spread of disease, making them a public focus for regulation. The Acts,
however, would never have succeeded without regular genital inspeaftitvesclients, as the

men were equally responsible for the spread of disease as the prostitutes. Walkowitz reiterates
the reinforcement of the double standard throughthe Botsc ause t hey fAj ustif
access to a cl as senaisedwomenlfdr engafingvinothe same woe ds p
me n**2 $he double standard could be justified because the women had lost their virtue and
must therefore have lost their sedispect*® Walkowitz suggests that the Adtglpedcreate

a classification ob s e x u a | deviantdé women who wet“ out s

137 Macdonald A Woman of Good Charactet87.

138 Walkowitz, Prostitution and Victorian Societ.

139 Macdonald A Woman of Good Charactet84.

“Charl otte Macdonald, 06The 6Social Eviloé: Prostit
Act ( 1 8Mdr@en in Blistoryn Essays on European Women in New Zeadn8arbara Brookes, Charlotte
Macdonald and Margaret Tennant (Wellington: Allen & Unwin NZ, 1986), 13.
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The Acts imposed the sexual double standard on the labouring or working classes, who may

have had other sexual norms, but lacked the authority to have these norms generally accepted

or become societyds nor ms. Theslassmeawih can be
authority imposed their own definition and perception of acceptable sexual behaviour upon a
powerless majorityin an attempt to regulate and control a structuresfgrion) which

maintained the status quo (the gender double standard). Nevertheless, this sexual double
standard was not universally accepted, as is illustrated by the debates around the introduction

of the CD Act in New Zealand in 1869, when the PrepMélliam Fox, suggested that the act

should apply to men, and the Riroduction of the Act into Otago in 1876

Despite Wakefieldbs principles of systematic
based, it is difficult to overlook the assumptions that he made with regard to gender balance in
relation to the selection of emigrants and their supposed fertiisya result the centrality of

procreative sex to the success of his theories becomes evident. With marriage as the only
acceptable place for procreative sex to occur, the importance of marriage and its regulation is

also emphasised. In order for marrisge retain this importancall othersexual activityhad

to be strictly regulated. Wakefield also emphasised the importance of the moral and civilising

role of women within the colonial environment. These essentially mad$s opinions were

foundedon a widely held sexual double standard. This double standard was based on specific

ideas of class and gender differenagiich influenced how sexual behaviour was perceived

YAndr ee Levesque, fAPrescribers and Rebels: Attitudes
Zealand, 1864 9 1 6 Women in History: Essays on European women in New Zeatan®arbara Brookes,
Charlotte Macdonald and Margaret Tennant (Wellington: Allen & WndB86);Macdonald i "Bdctial
Evil"; Macdonald A Woman of Good Character 1 8 5 ; He a8 chwear e uG@iarsl, s &i: Prostitut e
Prostitution in Dunedi n,University ¢f ©tagd, ®8n6dn,1685),20.BA ( Hons) di s
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and regulated. The introduction of these middéss social perceptions int@alonial setting
signifies a changing attitude towards the role of the empire. Such attitudes highlight a shift
from the empire as the source of raw matertalsan outpost of Britain with all the familiar

structures and systems in place.

Conclusion

Law and order was perceived by the governing authorities of New Zealand to be a secular
issue, with a clear separation between the roles of church and secular authorities. The steps
that the LieutenanGovernor took in 1848 to establish anderdorcethe ole of the state in
enforcing judicial authority with respect to Otago illustrate this perception clearly. Despite the
plans of the Free Church authorities, the infrastructure of the kirk within Otago was too limited
and expectations of the wider commuyrselfpolicing the morals of its members never took

hold. Their various origins and religious beliefs and affiliations influenced how members of
Otagods coloni al society viewed sexual beha
espoused a strongde Church affiliation. The mixing of Scottish and English regulatory
structures has been shown to have created tensions between the ideals of Cargill and Burns on
the one hand, and the realities of Strode and the secular authorities on thelrotheme
instances informal social sanctions could have been effective in guiding behaviour, such as
public discussions of intemperance in the local newspaperagoetinlikely to have a strong

impact.
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Section Il

Cases of Sexual Transgressian Early Otago
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Chapter 4

Scandalous Carriage: Premarital Sex, Fornication and Adultery

Throughout early modern Western history marriage was regarded as the legitimate place for
sex, and sex as legitimate only for the means of procreatidingliand this was encapsulated
in the marriage service from the Book of Common Prayer (1662):
éthe causes for which Matri mony was ord:
procreation of <childrené. Secondl vy, it wa:
avoid forlnicationé
Indeed, the consummation of a relationship through sexual intercourse was required to make a
marriage legitimate in legal terms, and according to ecclesiastical law, once a marriage had
been consummatedt could not be annulled. Furtlmore, the regulation of marriage
legitimated sexual activity within marriage in order to produce chilérefowever, this has
not meant that marriage, and therefore sex, were accessible to all. Marriage has often been

highly regulated by church, statedacommunities, thereby effectively restricting sexual

activities and procreatioh.

This chapter concentrates on the regulation of heterosexual sexual acbuitstde of
marriageby the church authorities of Otago, the courts and legal infrastruétNexoZealand,
and the wider community of settlers. These behaviours includenaniéal sex, irregular

marriage, cehabitation, bigamy, adultergndfornication, the majority of which were nen

1 The Marriage Servicedm the Book of Common Prayer (1662).

2St. Augustine of Hi ppo, LGIVEISexard Margabelirethe digdlecdfies:Mar r i a
A Sourcebooked. Conor McCarthy (London: Routledge, 2004), 32.

SR. B. Outhwaite, Al nt rcad woeetsi d m: tFreo HMesriage aagh d f P dras
Society: Studies in the Social History of Marriagd, R. B. Outhwaite (London: Europa Publications Ltd,
1981), 1.
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criminal andtherefore fell outside the jurisdiction of tkecular courts. Despite being ron
criminal, these activities were judged by the leaders of the Otago community to undermine the
moral fibre of the community and thus in need of regulation. It is possible that although the
behaviours examined in this chepundermined the concept éditriarchal family structures

the focus of their regulation was more on the preservation of socialdudeg the earliest

years of the settlemetitan the punishment of immoraljtywhich foreshadows the approach of

secularauthorities to the regulation of sexual behaviour during the 1860s

In Western European history the result of the act of marriage has essentially been the
establishmenof a basic economic uriitthe basic building block of societywhich served a

number of purposes, including the production of children, cementing alliances with other

families, and ensuring the continuation of family wealth through inheritandéth these

multiple purposes, who could enter into marriage was highly regulated bgngoorary
society, resulting in what Clark has referred
determined who could afford to marry, who could afford to have sexual relationships and who

ihad to exchange s e X iHerd Coskeas arguedehst, ifineteentls ur vi v al
centuryEngland at least, there was a clear connection between the economy, represented by

food prices and employment patterns, and the formation of households through marriage and

the production of children, whereby economicertainty resulted in a decrease in household

formation® RonLesthaeghe has argued that the mechasibat existed for regulatiosiich

aspunishments foillicit sexual activitywere built on social and economic considerations of

4 Anna Clark,Desire: A History of European Sexual{tyew York: Routledge, 2008), 5.

51bid., 45.

6 Hera Cook;TheLong Sexual Bvolution: English Women, Sex and Contraception 186 (Oxford:
Oxford University Press, 2004)8.
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resource allocativand appropriation: the need to provide for those without a family, such as
unmarried mothers and illegitimate children, put considerable strain on the available resources
within a society’ This economic focus had implications for the regulation andsporent of

sexual activities outside the framework of marriage. Not only were these activities which
undermined the family unit they also, as a result, undermined the concept of systematic
colonisation, which had the family unit as its basic building khlend the hierarchical order

of society as a whole. They also reflecteti e fievi | s 0 suth apgrodtieution,c ol o n
sexual predation and thale of women into prostitutionyhich Wakefield had identified in

his A Letter from Sydne¥y These eus, which Wakefield claimed were caused by a gender
imbalance in favour of men, suggest the failure to ensure the emigration of even numbers of

men and women of marriageable age and families.

The study of marriage in all its forms has provided histontisa rich field that has resulted
in considerable scholarshipSimilarly, the role of sexual intercourse in marriage, or indeed

outside of marriage has also proved a fruitful area of reséaroh relevance to this study is

”Ron LesthaeghdiOn theSocid Control of Human ReproductiomPopulation and Development
Review6, no. 4(December 1980): 531.

8 Edward GibborwWakefield,#A Letter from Sydney o Thie Gollected Works of Edward Gibbon
Wakefield ed. M. F. Lloyd (Auckland: Collins, 196938

% For the history of marriage see for example Margaret Gderiage: Past and Presnt(London: J.M.
Dent & Sons, 1938); Lawrence Stofidye Family, Sex and Marriage in England, 1508D(London:
Weidenfeld and Nicolson, 1977); R. B. Outhwaite, &thrriage and Society: Studies in the Social History of
Marriage (London: Europa Publicains Ltd, 1981); Lawrence Storfiepad to DivorcgOxford: Oxford
University Press, 1990), Chapterss?

10 A few relevant examples include Peter Laslett, Karla Oosterveen and Richard M SmitBastisdy
and its Comparative HistoryLondon: Edward Arnal, 1980); Kenneth M. Boydcottish Church Attitudes to
Sex, Marriage and the Family, 188®@15(Edinburgh: John Donald Publishers Ltd., 198@)drewBlaikie,
lllegitimacy, Sex and Society: Northeast Scotland, 170 (Oxford: Clarendon Press, 1993),cRard Adair,
Courtship, illegitimacy and marriage in early modéfngland(Manchester: Manchester University Press,
1996); Leah Leneman and Rosalind Mitchis®im in the City: Sexuality and Social Control in Urban Scotland
16601780(Edinburgh: Scottish @tural Press, 1998); Rosalind Mitchison and Leah Lene@als, in
Trouble: Sexuality and Social Control in Rural Scotland 16880 (Edinburgh: Scottish Cultural Press, 1998)
Ginger S. Frost,.iving in Sin: Cohabiting as Husband and Wife in Nineteetentury EnglandManchester:
Manchester University Press, 2008).
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the work by Christopher Smg Leneman and Mitchison on the history of marriage in Scotland

who have looked awhere it differed from England, the role of the church in regulation of
sexual i ntercourse outside of marriage and tfF
regulatims!! The majority Scottish settlers in Otago would have recognised the forms of

marriage as practd in Scotland, as opposed to those of Englanidh formed the basis of

the New Zealand Ordinances vdgfing marriage. This basic difference in something so
fundamental to family formation contributed to the inherent tensions between the regulation of
behaviour that the Free Church leaders felt was their responsidiidythe secular authority

that a small nonber of the English capitalists had been given by the Gove@hat the period

we seethe regulation of illicit sexual intercourse and its outcomes on occasion shift from a

moral issue dealt with by the kirk sessions to a criminal matter for the segutts.

Within Otago the kirk tried to ensure that it had the most influence in matters of marriage, by
trying to havethe majority of ministers in the colony who were permitted to celebrate
marriages ordained by the Free Churélithough there were twordained ministers in Otago
before 1848, Creed (Methodist) and Wohlers (Lutheran), with the first Church of England
minister, Reverend John Fenton, arriving in 1852March 1854 Burns had been joined in
Otago by Reverend Will and Reverend William Banremnboth Free Church ministers

Furthermore, the kirk made use of the session courts to punish irregular marriages, couples

T, C. Smout, fAScottish Mak90 Gldariagednd GogietyaStudiasnd | rr egu
in Social Marriage Historyed. R. B. Outhwaite (London: Europa Publications Ltd., 19814,236; Leah
Leneman and Rosalind Mitchison, #fCIllam8oewsdalioffSecialMar ri age |
History 26, no. 4 (Summer 1993): 8461;Lenemarand MitchisonSin in the City Mitchison and Leneman,
Girls in Trouble
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who had had sexual intercourse prior to their marriage, and those individuals who had broken

their marriage vows.

Despite themportance placed on ensuring the morals of the community, the regulation and
punisment of such activities as aftaptial fornication and irregular marriage by the church
authorities was limited to only those members of the community who were commuaitdnts
adherents of the churcliAs a result fte authority of the church was restricted to approximately

a third to a half of the settlers in the first decade of the settlement, and only a fraction of the
population after 1861. As praarital sex, fornicabn and illegitimacy, were neariminal, the
secular authoritiesyho had a wider remit of influence, had no interest in the punishment of

offenders, whatever the personal opinions of the individuals concerned.

Ante-Nuptial Fornication

The birth of a cid within nine months of a marriage was seen by the church as proof of the

sin of antenuptial fornication, or prenarital intercourse. By focusing on such an obvious
physical sign of immorality the church could show that it was exercising controhevesxual

behaviour of its congregatidi.In Scotland, from the seventeenth century, the church adopted

a process of demandingconsaghi on money from every coupl e i
procl ai med for marri ageo wasbomwihimeinemontheof r et u
the marriagé? It is possible that this process worked to reduce the instances afugtial

fornication because research by Mitchison and Leneman suggests that, in Scotland, the number

12 Boyd, Smttish Church Attitudgs10-11.
13 Rosalind Mitchison and Leah Lenem&exuality and Social Control, Scotland 166180 (Oxford:
Basi | Bl ackwell, 1989), 158; Leneman and Mitchison, f
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of pregnancies that were the resflpremarital intercourse was very low, approximately five
percent of all births in the second half of the eighteenth cerffuiyespite this low level of
frequency and thenild punishments given out, the kirk session of the First Church of Otago

spent anigh percentage of its time looking into cases of-awnigtial fornication.

Of the 106 surviving instances of discipline undertaken by the kirk sessions oflatageen

1849 and 1865, 48 (4b) related to the sin of antauptial fornication. An examiniain of the

session minutes indicates that, although relatively common, this was not perceived as a majo
sin. The practice of consigtion money does not appear to have been introduced within Otago.
Instances generally came to the notice of the sesdiem Wwaptism was requested for a child

born within nine months of a marriage. The couple may have been suspended from church
privileges for a short while, during which time the Minister would speak to them of their sin.
The couple would then appear beftre kirk session, confess their guilt, show due penitence

for the sin and express a desire to be readmitted to the church. The session, usually in the form
of the Minister, woul d rebuke them, then absoc
formally restore them to the privileges of the church. These were generally the lowest forms
of punishment. Baptism of the resulting children was never withheld on the basis of the sin of
antenuptial fornication alone. From the point of view of the sessionsazoedasa marriage

had occurred and the couple freely confessed their guilt and accepted admonition, and as the
sin could not be repeaté@causé¢he couple had been married, there would be nothing gained
from further punishment. In almost all caseghbparties appeared before the Session and

were disciplined together. This suggests an even approach to punishment with no indication

14 Mitchison and LenemarSexuality and Social Contral65.
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of a gender based double standard with women being considered morally weaker or more at

fault.

It is difficult to identfy trends or distinguishing features about the individuals punished for
antenuptial fornication. Close analysis of the individual cases shows that both unmarried and
previously married individuals were involved, some of whom had children fseevious

marriages. Howevadt appears that age may have been a slight factor. It could be suggested,

from the evidence, that couples who were found to have engagedrnraptal sex may have

had at least one partner, usually the &ritho was younger than theeaagefor individuals

whose marriages were recorded in the First Church registers between 1848 and 1870. Of the
48 cases, ages were recorded for 43 individu
t wo, both brides, wéd&weaty twapemcent offthe edlvidueals wefiemi n o r
aged below 21 whereas only seven @anmt of the First Church sample was of a similar age

(Table4.1).

Table 41: Age at Marriage for couples guilty of amtaptial fornication compared to all First
ChurchMarriages.

Age at marriage | Guilty of antenuptial fornication | All First Church Marriages
<21 22% (n=14) 7% (n=40)

21-28 42% (n=27) 55% (n=327)

>28 6% (n=4) 31% (n=184)

FA 30% (n=19) 7% (n=39)

Total 100% (n=64) 100% (n=590)

Source MarriageRegisters, First Church of Otago 184870 Hocken Library, University of Otago, Dunedin

Analysis of these marriages has shown that in only one case were both the bride and groom

under 21 and the other 12 minor aged individuals were all brides. Ingbe waere an age
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has been given for the groom the age gap between bride and groom varies from four to eleven
years. None of these grooms, however, had been previously married, and their occupations
ranged from carpenter and mason to settler, so claso@ngpation appear to have no

relevance.

A closer examination of the 48 cases highlights an interestingly relaxed attitude towards pre

marital sex in some settler families. There are several instances when members of the same
family are disciplined for &ner antenuptial fornication or fornication. For example, two of

the daughters of Charles Robertson, merchant of Dunedin and a full communicant of First
Church, were disciplined by Burns: Margaret in 1853 for-anigtial fornication and her older

sisterJessie in 1852 for fornication with an Elder of the First Church who was lodging in her
fatherds house. Similarly, two of the daught ¢
were disciplined Elizabeth in 1857 for anteuptial fornication, and Mgaret in 1867 for

fornication. Another daughter, Agnes, had a child three months after her marriage in 1858,
although she was not punished as her child was not baptised in the Presbyterian Church. In
neither of these instances does it appear that thghtlers were publicly punished by the
families. Jessie Robertson continued to I|ive
1853, when she was married at home. Robert Duckworth hosted the weddings of both of his
pregnant daughters and appliedfot he bapti sm of his il 1l egitimat
request is granted [to] br i n'ygThispeehapsduggests up as

that private attitudes were fairly relaxed, d

15 Andersons Bay Presbyterian Church Minutes of Session, 2 JunePr&gByterian Church of
Aotearoa New Zealand Archives, Dunedin.
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There are also a couple of instances when a man has been cited for both fornication-and ante
nuptial fornication. Charles McQuorrie is examined later for his irregular marriage which

came to light when he and his wife, Jessie, were cited fomantigalfornication in May 1861.

In 1862 he was also identified as the father of a still born child born in 1860. Depending on

the date that his marriage took effect from, which is impossible to determine, this case of
fornication may actually have been a casedultery. In the second case Robert Lochore

applied to be taken on church discipline for both offences at the same time. It appears that he
was the acknowledged father of a child born in 1859 to an unmarried woman who requested
admission to the churah 1862. The following year the Session found Lochore guilty of ante

nuptial fornication. twas notedin he mi nutes that the fASession
b ehav® @hercas® was referred to the Moderator to deal witig reportedoackin

August 1863rom whichtheSe s si on f o u n dbjettibnalilea fip € a med hii m gRo k
conduct, both [he and his wife should] appea
and restored to the privileges of the chutthzrom this it could besuggested that, although

absolved from his sins, having such a poor reputation with the kirk session may have meant

that any future back sliding would have resulted in more severe punishment. In essence the
session would have had their eyes on his belavDespite these cases, no ai® had been

punished for antauptial fornicationin one marriage was accused agairany subsequent

marriages.

16 Tokomairiro Presbyterian Church Minutes of Session, 3 June 1863, Presbyterian @Aottaroa
New Zealand Archives, Dunedin.
171bid., 25 August 1863.
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A negative view of prenarital sex is perhaps ironic because these activities contributed to the
successohh community founded on Wakefieldds syste
potenti al for a productive popul ation base.

to their marriage was irrelevant to their ability to either contribute to thelityabf the

settlement or have children who could continue to do the same. This is especially true for
Scottish settlers for whom prearital intercourse appears to have been a traditionally accepted

form of betrothal. This attitude may have prevailedhvdome early settlers, such as the

Duckworth and Robertson families. However, the moral principles that the settlement had

been founded on appear to have been given greater priority by Burns, as the religious leader of

the community. Punishments for emuptial fornication appear to have been undertaken to

ensure the moral tone of the settlement anditoffeor ce t he ki r lea@rameatut hor i t

of baptism.

Irregular Marriages

Traditionally, marriage was a secular arrangement between two inalisjdieir families and
occasionallytheir wider communities. From the late Roman period the forms of marriage
generally depended upon the idea of mutual consent between the two'faBiesng the
Middle Ages, this form of marriage was accepted by theah with the added proviso that
once a marriage had been consummattitht sexual intercourse had occurfeidl could not

be annulled® Since the Reformation, Protestant chasthroughout Europe had tried to
asserttheir authority over the celebratioof marriage, by introducing the need for banhs

marriagel notice of an intent to marry read in the parish churches of both parties three times

18 Boyd, Scottish Church Attituded7.
191bid., 47.
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before the marriage could oceuand stipulating the need to be married in public, at a specified

time, atnoon on a Sunda¥. This resulted in two forms of marriage being accepted: marriage

by consent was recognised | egally, al t hough
ceremony, whereas ecclesiasticall ynfrantadr egul
witnesses at the parish churdh.Within Britain this continued until the introduction of
Hardwi ckeds Marriage Act, passed in 1753.
Wal es, stipulated that f or riaedouoiarawdaryaspeeifict o be
ci rcumscr i?leamajoracmange from éhe previous prescriptions, the Marriage Act
required parental permission for individuals under the age of 21, the reading of banns in the
parish church(es) of both individuals fihree weeks prior to the intended ceremony, and the
celebration of the marriage service in a parish church of the Church of England, in the presence

of witnesses in order for a marriage to be Iégabpecial Licences could be issued to allow a
marriageto be conducted anywhere and residential requirements for the issuing of a license
were strict. Falsifying of licences was a capital offeffcedowever, the Act did not extend

to Scotland, where the law continued to recognise a variety of irreguldrtedi marriages,

including mutual consent, private written promise, verbal acknowledgement before witnesses,

and habitually living together as a married codpleSuch Scottish marriages were also

recognised as legally valid in England, even under the Qaikers, Jews and the royal family

20|bid., 49.

21 Boyd, Scottish Church Attituded,9; Leah Leneman, #fiThe Scottish Cas
Mar r i a daw aAddlistoryoReviewl7, no. 1 (Spring 1999): 162 & 163.

ZLeneman, ANScoEti &ah Qase,antie6C; J. OONeill, ACohal
and Soci aUnivetstymfeMaikato,Départment of Sociology Working Papr21 (1984): 6.

Zleneman, AScottish Case, o 168.

24 R. B. OuthwaiteClandestine Marriage in England, 15a850(London: The Hambledon Press,
1995), 123.

BZAnne Cameron, @dAThe Est abl i sh mEhelistodcal Joabinabd, ho. Re gi st r
2 (2007): 391.
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were also exempt from the &€t. This resulted in the continuation of a two tier system of
marriages within Britait! The long history of differing approaches to marriage by secular
and ecclesiastical authorities rked, by the nineteenth century, in considerable tension

between them over who had ultimate oversight and regulation of the married state.

In New Zealand, the regulation of marriage followed the English model as defined by
Har dwi ckeds Mar rThedigteMarAagda Ordindncelwassirdroduced in 1842,
very shortly after the first settlers arrived in the colony, and stipulated who could carry out the
ceremony and which days of the week marriages were permitted. A number of further
Ordinances weregssed, including the Marriage Bill passed by the Legislative Council in
1847 which gave the privilege of performing marriage ceremonies to a limited number of
religious sects, therefore removing the privilege that marriages could be solemnized by any
minister of any Christian denomination that had been conferred by the 1842 local Ordinances.
28 This issue raised protests at the time by members of the Legislative Council in light of the
Free Church settlement, but although noted in the minutes, the protests did not change the

Bill. *°

Under New Zealand law, therefore, irregular marriages were those marriages that did not

conform to the Marriage Ordinance until 1847 or the Marriage Act after its introduction, or

26 Quthwate, Clandestine Marriagesi24.

’Smout, fAScotti24h Marriage, 0 204

2811 Victoria 7, An Ordinance for regulating Marriages in the Colony of New Zealand, 28 September
1847.

®9Copy of a Letter from TC HaringtNewmZealaBdsqg., to Ear |
Government Gazette, dated Auckland Friday 7 October 1847: Journal of the Proceedings of the Legislative
Council, Tuesday Brigish BalipmeatanbPapers angNéw Zzaland Mol 8: 1828:1852

(570), Papers Relating to the Newaland Company, No. 48, &P.
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were not carried out by an approved officiating minister. There werea$@va&ances in the

surviving records of Otago where couples were identified as irregularly maB8tegs were

taken by the churcim the early years of the settleménb 6r egul ari sed t hese
to reassert tsanetioningmarriage @ven the prineples that the settlement

was founded upon, and the ideals of its founders, it is perhaps sobering that the first two

examples were identified by Burns on board the first emigrant shiphthig Laing.

On 2February 1848Burns wrote in his diary of havingfficiated at the marriage of William
Jaffry and Margaret Hunter, originally of the parish of Mid Calder, Scothdmasemarriage
bannshad beerproclaimed in their parish church prior to emigrating to Otago. The copy of
the proclamation of Banng n B u r nshaws tHat the cpuple followed the traditional
Scottish practice of declaring themselves married in front of witnesses:
In the hurry caused by the extremely short interval that elapsed been [sic] the resolution
to mary and go to Otago and the day fixed{20ovember) for the sailing of the ship
they had previously made a declaration between Witnesses in Edinburgh that they were
married persons. This they had done in the apprehension that this Extract of the
proclamaion of Banns could reach them at Greenock only after the ship had®ailed.
The couple involved had done their best to be married under the auspices of the Church of
Scotland, and resorting to a more traditional form of marriage was the best they catldedo
ti me. There is no indication from Burnsoé di
the couple for irregular marriage, but the delay between the sailing of the ship in November

and the marriage in February may have been due to him spéakimgcouple to ensure that

they were aware of the seriousness of their

®Reverend Thomas-4Byr 2s Fediramay y1a848448, C017, Otago S
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of any sanctions against the couple either by

wider shipboard community.

The dher early example is considerably more complicated and involves sanctions by both the

minister and the wider shipoard community. Burns reported in his diary that prior to leaving
Greenock he had been made awar édemalriageof Mt her e w
and Mrs Carnegie, two cabin passengers. Mr Carnegie had been advised to speak to Burns

prior to his departure, but it was not until after he had announced that the ordinance of the
Lorddbs Supper was t o b d didMriCanegiesappeodch himab&t ago af
celebrating his mélrEven prigrao thiseon EdbreasyitthesQaptaina | | y . 0
of the ship had advised Mr Carnegie that if his wife came to the table for the meal, the
passengers fAwoweé dt e Ageia anlFebraaryd?, tHe Eaptain told Mr
Carnegie that Aif he brought Mrs C[arnegie] t
al | rise and | eave the Cabin. o Burns also no
thatthee sanctions were the result of both Mrs Bu
a proper persono and from Mr Carnegieds conyv
February?, when f@Ait became apparent tHREdmtishey neve
it appears that the wider community, led by women, took steps to sanction the behaviour of the
Carnegies before Burns, and that these sanctions were not only immediate and strictly
enforced, but were of a sort that could be applied to anyonenwlithicommunity irrespective

of membership of the church. Following discussions with Mr Carnegie, Burns indicated that

he castigated Mr Carnegie:

31 1bid., 9 February 1848.
32 |bid., 9 February 1848.
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After severely remonstrating with him on the great impropriety of his cornduszid
to him in answer to Birenewed importunity that | would marry thénthat | did not
say that | would not comply with his requédsbut | would like first to see some
evidence of his and Mrs C[arnegie] 6s c¢omi
their past conduct and sent situatiord®
As to their past conduct, it appears that despite claiming to have had a civil service of marriage,
Mr Carnegie had Ano document of any kind to
married according to any form whatever civil or escle a s #* Priortd departure for Otago
they had cehabited together for three months in Edinburgh without the knowledge of his
family. Although Burns does not state his disapproval, it is clear from his diary that he did not
approve of Mions spacificaley.ghroendhs soarce it is not possible to determine
how much the couple considered the attitude of the other passengers towards themselves, nor
the reasons behind this attituldet it appears that Mr Carnegie was somewhat defiant as on
February 18' he attempted to challenge the commuinitposed sanctions by advising the
Captain of his intention to bring Mrs Carnegie to the dinner table, and he asked the Captain to
advise the other Cabin passengers. Burns reports the incident in languaged with
religious overtones:
éafter pointing out to him (Mr Clarnegi e]
compel the whole of the other Cabin passengers to rise and leave thetteil¢he
proper course for him to pursue was for him and ®{eznegie] quietly and penitently
to bear the humiliating circumstances of fie] position by coming on board without
any form of marriage civil or ecclesiastical having been observed between Mrs
Clarnegie] and hi mét hat ouldmakeforghkeinsulthe e onl
had offered to the Cabin passengers was his submitting to the seclusion for a time of
Mrs C[arnegie] and himself from the Cabin table.

It appears that the Carnegies did continue to suffer their seclusion, eventually giarnlan

pressure of the sanctions because they agreed to be married by Burns off Apriv@ard

33 bid., 9 February 1848.
341bid., 9 February 1848.
35 |bid., 18 February 848.
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ship. Later, during his visitations, Burns noted that the Carnegies declined to attend the Free

Church services having promised the Anglican Bishop to attisnthapel when it was buitt.

It also appears that the actions of Mrs Burns on board ship did considdeathégeto
Carnegieds opinion of Burns following their ai

critics 3’

The contrast between these teases could not be greater. The Jaffrys were not subject to any
sanctions because of the proclamation of Banns undertaken by their own parish minister prior

to their departure. In contrast, the Carnegies were the subject of gossip prior to theireepartur

they had been secretive about their relationsimgh informal sanctions imposed by the

Captain on behalf of the community at the instigation of its female members. The sanctions

that Burns could impose were limited to the ordinances of the churplisina marriage,
burial, and the Lordds Supper. By withholdin
situation and condoned the continuation of thethabitation. Burns appears to have made

use of the communitimposed sanctions to ensure their @d@haviour and their right to the

ordinance of marriage.

In the other three cases of irregular marriage recorded in the kirk session minutes, in 1857 and
1861, the ordinance of baptism for children was withheld temporarily until the couples

involved wererebuked for the irregularity and absolved of their®irn the first case John

36 Visitations of Reverend Thomas Burns 18458, 18 September 1848, Presbyterian Church of
Aotearoa New Zealand Archives, Dunedin.

87 A. H. McLintock, The History of Otago: the origins and growth of a Wakefield class settlement
(Christchurch: Cappédrress, 1975), 242, 2678.

38 First Church Minutes of Sessions, Vol 1, 26 April 18481 September 1879, 9 September 1857, 27
May 1861 and 1 July 186Presbyterian Church of Aotearoa New Zealand Archives, Dunedin.
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McGlashan juror married Emma Sutton, in 1856 the presence of the Registrar of marriages

for the province of Otago and according to the forms prescribed by the Marcad82¥% of

New Zeal and. Il n his visitation of 1856, Bur
Wi dow Sutton, his wifeo, suggestirmrgThehat h
irregularityf r om Bur n s arosefeom thelack df solensmg in the presence of any

officiating minister and the lack of any religious form or ceremony. However, once the couple

was rebuked by the kirk session, Burns did baptise their daughter and later a second daughter

in 1860. There is no record of the pteiregularising their marriage by undertaking a religious

ceremony of marriage in the Presbyterian, Anglican or Wesleyan Methodist records of Otago.

The second case recorded in the session minutes passes quickly over the nature of the marriage
to the fct of their confession of anteiptial fornication. The couple, Charles and Jessie
McQuorrie, fdeclared [themselves] ff°dhelee marr
is a record of their civil marriage 186Q*' and it appears that Jessie may have been married

before as the session records her as Jessie Turnball or Johnston. Their discipline for ante
nuptial fornication came in May 1861, nearly 18 months following the birth of their first child.

It may well hae been that the irregularity of their marriage was not discovered until they
requested baptism for their daughter. However, their daughter did receive baptism a week
before they were absolved from their sin, and four later children were also baptisedirst

Church.

¥ visitationsof Revd. Burns, Novembei856.
40 First Church Minutes of Sessions, 27 May 1861
41 https://www.bdmhistoricalrecords.dia.govt.nz/
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The final case of irregular marriage provides very few details beyond the namedéasband,
Alexander Wilson, and the fact that he was rebuked and absdtva®61 > As in the
McGlashan case, there is no record of him having hasligious ceremony of marriage
However, there is also no record of him having had a civil service of marriage in New Zealand

either.

The McGlashan case highlights that there were several processes that could be followed in
order to be legally married, dong as the marriage followed the forms prescribed by the
Marriage Act of New Zealand. In addition to the registrar of marriages for the province, by
1854 there were six approved officiating ministers for the province of Otago: Burns, Will and
Bannermanof the Free Church of Scotland, Fenton and Reverend Henry Johnston of the
Church of England and Wohlers of the Lutheran Churalegular marriage was more of a sin

than a crime, and only for members of the Free Church of Scotland who were subject to the
authority of the kirk session. lIts sinfulness lay in the undermining of the authority of the church
to regulate the activities of its members in deciding who was deserving of receiving the
ordinance of marriage. The concern that Burns expresses witfl tegdne Carnegie case
reflects the seriousness of the case in light of the embryonic state of the settlement and the need

for the Free Church to reinforce its authority on all the settlers.

Co-habitation
Co-habitation relates specifically to couples living together in the same manner as a married

couple, without being married, as opposed to individuals who were involved in occasional

42 First Church Minutes of Sessions, 1 July 1861.
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extramaital sexual activities. Joh@illis has suggested that-t@abitation was the favoured
option for English and Welsh couples who wer
Act and were unable to afford either marriage by licence or a Scottish irregular marriage,
especially those who had previously been marriedduit not afford an expensive divorte.

Clark has argued that ¢@bitation was more likely to occur amongst the poor and labouring
classeg* butGi nger Fr ost 6s e x thabitasidn inenineteenshecantuy h i nt
England shows that the middle s$@s were also involved and despite some familial
condemnation and social ostracism,-haiting couples continued to live within their

communities®

Under English law there was no legal penalty againdtatntation and indeed some-co
habiting couplesvere recognised as married by judges by proof of reputétitmthis sense
co-habitation could be seen as a form of irregular marriage, however, these relationships had
no status, no legal recognition and partners had no legal rights to the propéwtyodher

partner!’ Despite this lack of legal standing, there was ldt¢errentvithin the settlement as

the church was not in a position to hand out punishments to these couples because those people
who were identified in Otago as dwbiting were owtide the restrictions of the congregation.
Although the actual number of couplestwabiting was quite small, their existence, which

undermined the traditional definition of marriage, offers a perspective for examining the norms

43 John R. GillisFor Better, For Worse: British Marriage 16ee Presen{Oxford: Oxford University
Press, 1985), 1924,

“AnnaClactkWomenés Silence Meno6s Viol ed8slondéhexual Assau
Pandora Press, 1987), 10.

45 Frost,Living in Sin 5967, 96108, 225.

4¢bid., 11.

“Quin and OO6Neill, ACohabitation in New Zealand, o
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of marriage’® As Lynn Abrams has suggeststichc oupl es il lustrate the
middle-class family ideology and moral codes, and the exigencies of everyday life or survival

among the rural and ur ban precalesimeatyOtaglses o t hat

From thesurviving records, it appears that Burns had a mixed attitude towadusbdong

couples.On his visitationse identifiedcoh abi t i ng coupl es;hawsveril|l i vi ng

analysis of the instances suggests that he uses these words only in cases where he disapproved

of the coupl eds Horanstangeiheseuare examplesdf anmarried auples

living together, but he makes no negative comment in histran records. Likewise, with

regard to the whalers and other |l ong term Ot
acknowledges when couples were married by Wohlers, Credffatkin, but makes no

negative comments about those who were not. Anasaly f t he regul ation o
behaviour through the kirk sessions shows that there is a clear distinction between those

couples cehabiting and individuals who are guilty of the sin of adultery or fornication.

The first instance of cbabitation hat Burns identifies was in October 1848, when he lists

John Logan, sawyer, f@dliving t og®Evidemcefroom f or ni
shipping lists show that Elizabeth Graham arrived in Otago in 18#8and thePhilip Laing

as a servant, ile John Logan appears to have been resident at Otakou prior t&'1i84Be

record of his visitation of December 1849, Bu

48 Frost Living in Sin 2.

“Lynn Abrams, AConcubinage, cohabitation- and the | aw
cent ury GendermaachHjstorgp, no. 1 (1993): 82.

%0 visitations of Revd. Burns, 3 October 1848.

51 passengers Arriving at Port Chaimd 84818511 Philip Laing,
http://www.ngaiopress.com/lainglst.htn®tago Witnessl7 March 1898, 65.
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Logan and Elizabeth Graham, *nRytl85mlagarwiase d 0 ,
working as a sawyer on a section in the east harbour. Elizabeth had married Hugh Cameron
in March 1850 and they were listed in the visitation of December 1850 as living in North East
Valley.>® There is no evidence to suggest that either of themvesteiegative sanctions from
thecommunityplusi t i s | 1 kely that Burns officiated

as it is recorded in the rolls of the First Church.

The second instance is recorded by Burns in December 1849. In this cases ieat@eorge
Houghton and Ann Miles were an unmarried couple living together, but makes no comment.
It is a mystery as tbow they arrived in Otagioecauséhey are not listed on the passenger lists
for 1848 and 1849, although Burbslieves Ann arrived \th the Fuller family on board the
Ajax, in 1849>* A year later they were still living together near the Commercialririigh

Street Marriage records for the First Church show that they eventually married in October
1852. There is nothing to suggedty they delayed marriage for three years, although there

was obviously no permanent impediment to their marriage.

b

-

C

These first two cases illustrate an infor mal

of marriage amongst even the earliest satibé Otago. They also suggest that the realities of

their situation and the need for single wome

safety nets may have resulted in individuals making use of traditional forms of marriage by

52 Visitations of Revd. Burns, 25 December 1849.

531bid., 17 December 1850.

54 Passengers Arriag at Port Chalmers 184851, http://www.ngaiopress.com/adl-m.htn Visitations
of Revd. Burns, 11 December 1849.
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repute, evereimporarily, in order to create some sort of stability within the upheaval of settling

in to colonial life.

The upheaval and transience of early colonial life which may have led some people to use a
less regular form of family formation than marriage, ighhghted by a number of cases of
desertion.By 1854 at least three women had been deserted by their husbands since their arrival
in Otago, and one man by his wife. In the cases of these women, they were living with other
men at t he t iatioe, allovith illBgitimatetelsildran Traditidnally, in Scotland,

a person who deserted their spouse could be excommunicated if they did not return and live
with their spouse as husband and wieDespite this, it was relatively easy for a man or
womanto walk away from family responsibilities, so long as they went somewhere where the
church would be unlikely to trace them. This left the deserted partner unable to remarry or live
with someone else without being charged with adultery. In Scotlandsbdetpartner could
depend upon their family for support. However, in a colonial settlement, these support
networks often did not exist and a law for divorce was not introduced until 1867, so in order

to survive women may have had to find a new partner.

I n the case of the deserted man, from the
wife had recently left him when Burns did his visitation in December 1849. As the Hawkins
were settlers brought to Otago by Johnny Jones oWM#gmetin 1840, itis possible that Mrs

Hawkins had returned to Sydney some years earlier, alttehggisrecorded as being in Otago

55 Mitchison and LenemarGirls in Trouble,43.
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in 1844% Unlike the women, Hawkins is notléntified as cehabiting in the visitations
suggesting that he was living on his owhis illustrates the role that gender played in whether

a settler was dependent on others for their economic stability. As a man, Hawkins did not have
to create a new economic family unit when his wife left, he could choosestifisafficient,

unlike a womamwho would needamafepr ot ect or 0 for |l ong term si

The first recorded case of a woman being deserted in Otago was Mary Ann Archibald, nee
Pearson, whose husband, Alexander, went to Sydney sometime in 1852. They had originally
come over to Otago, ith two or three children, on thdariner arriving in June 1849’ The

passenger lists suggest that Alexander may have been originally from Ax8traid 850,

Burns lists them as communicants of the First Church, living in the Stafford Street/Walker
Street area with two children. In December 1851, he lists them as living in Town District V
with one child, stildl communi cant s. The f ol

Anne Pearson, wife of Alexander Archibald who is gone to Sydney, is living with [sic]
adutery with John Williams a native of Barbadoes, 1 child by fim.

John Williams, also known as Black Bill, arr
visitation of 1849 he is listed as living in Northeast Valley withg@ Ui wbraam and three

children. Archibald andWilliams are again listed as living together in 1854 and 1855 with

two illegitimate children. By 1856 it appears thathibald had been deserted for a second

time as she is listed with three children, but tWgtiams had gone to Sydney. In addition to

living in a manner most likely to offend society, both had fallen foul of the law. Both of them

Edwar d Shor tiINates &gt whilelinothe Middiel Island November 1843 an@# January
1 8 4 4 -0024,HGcken Library, University of Otago, Dunedin.

57 passengers Arriving in Port Chalmers 18451, http://www.ngaiopress.com/adtf.htm.

8 passengers Arriving in Port Chalmers 184511 Mariner, http://www.ngaiopress.com/marnrlst.htm

9 Visitations of Revd. Burns, 18 December 1852.
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were charged in 1853 over the deathVef | | iNagniki 6 Wifa euAu Wahine but
discharged® Archibaldwas also charged i breaking the peace in 1855, but was able to

pay the 5/fine.%! This suggests that she was in no way destitute.

Resident Magistrateds Court records and newsp:
of 1861Archibaldwas living in a derelict bilding earning her living by prostitution, as will

be discgsed in more detail in ChaptePB8Thus, despite being one of the original settlers and

initially at least a member of the First Church congregation, when her husband left for Sydney,

there was nametwork in place to suppoArchibald and her children within the community,

and as her second relationship ended she became completely marginalised.

The second case of desertion is that of Martha Brown, formerly Stewart, née,Rollaiolv

living at the Heads of Harbour with her three daughters, following the drowning death of her
husband in January 1859.1t is possible that the Stewarts were resident at Otakou before
1848, as there is a Mr and Mrs Stewart with two daughters in a list (df8g& reglents
published in 1898? Between the visitation in January and the end of 1851 she married a Mr
Brown, who then left her and moved to Nelson before the end of th&y&here is no record

in the First Church records of this marriage, but Burns notbsientry that although he calls

her AnMartha Poll ard, wi dow Stewart, o her husb

80 Journal of Henry Monson, Gaoldr851-1861, 1214 March 1853PG-0076 Hocken Library,
University of Otago, Dunedin.

51 1bid., 28 January 1855.

62 Otago Daily Times20 December 1861.

83 Visitations of Revd. Burns, 9 January 1851.

64 Otago Witnessl17March 1898, p. 65Evening Star OtagoJubilee Edition23 March 1898

8 Visitations of Revd. Burns, 16 December 1851.

136



Ne | s m thé 1853 visitation for Port Chalmers, Burns lists her as living with William
Rochford, and again notes that her husbaasl kving in Nelsorf’ Although not mentioned

in earlier visitations, in both the 1853 and 1854 visitations, Burns identifies her three children

as having been fathered by three different men, although there is no surviving evidence for this
claim. This siggests thatlartha Stewarh ad f al |l en, i n BurnsoO perce
remarried to an adulterer with loose habits. Unlike Mary Ann Archil&tllyartwas not part

of the settler community, but lived within the gk848 settlement at Otakou. [@ears that

within this small community there was more support for widows and deserted wiéswast

was not the only one to remarry following the death of a hustand.

The third woman was Isabella HenrgenGrant, who arrived in Otago on tAg@xin January

1849 aged 28° On February 26, 1849 she married James Henry, aged 26 and in August 1852
their daughter, Isabella was bdfhHowever by 1854 James Henry was in Nelson and Isabella

is noted in the visitation of that year as separated fromhlisband and having two
fifadul terousodo children by Char | €'sHopkiogorkhash s on ,
been identified as a Swede who arrived in Otago in 1Bdénhsee of the Commercial Inn

during 1850 and 185hnd was involved in developing ar holding north of Dunedin in the

1850s and 1860%. Although not cehabiting at the time of the visitation, their relationship

was of a sufficienkengthto produce two children.

% |bid., 16 December 1851.

57 |bid., 16 February 1853, 27 October 1854.

%8 Otago Witness3 January 1906, Page 4%ening Stai Otago Jubilee Edition23 March 1898,

59 passengrs Arriving in Port Chalmers 18488511 Ajax, http://www.ngaiopress.com/ajaxlist.htm
"0 First Church Marriage Register, Hocken Library, University of Otago, Dunedin.

"1 Visitations of Revd. Burns, 2 November, 1854,

2 Otago Witnessl7 March 1898, 65.
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In all three of these cases there is evidence to suggest that at leastnober of each couple

was in Otago before 1848, during a time when partnerships had a fluidity that suited individual
requirements. |t appears that those HAwhitec
community were supported by its members to a greatent than the society of 1848 settlers

did for their own. The small number of couples involved makes it hard to draw comparisons
wi t h Fr ost éabitatoo in Englandin whioh she argues thaespite numerous
disadvantages, individuals werdlswilling to co-habit during the nineteenth century in face

of sometimes considerable pressure to confGr8he identifies the involvement of mostly
working class couples who faced an impediment to marriage, the general acceptance of their
communities ad families,and an inconsistent response by co(frtén Otagoit is clear that

all the individuals were working class and generally the impediment to them remarrying was
the survival of a spouse who had left them. There is little evidence of any punishments inflicted
on cchabiting couples although they may haverbenarginalised by some sections of the
community. However, it appears that some of these couples were already on the margins of

the community, especially those who had been in Otago prior to 1848.

Bigamy

Whereas cdnabitation could be seen as marriagerbpute outside the law, bigamy, the
remarriage of an individual who had a living spouse, involved a marriage ceremony and was
against the lawFrom the fifteenth century the churches of Europe began to prosecute bigamy

heavily, in part as a crime agaditise Christiarsacramenof marriage’®> Sara McDougall also

"3 Frost,Living in Sin 231.

"41bid., 225, 227, 232,

5 Sara McDougallBigamy and Christian identity in late medieval Champa@tigladephia: University
of Pennsylvania Pres2012), 138.
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suggests that the severe punishments against bigamy reflected a concern about Christians being
exposed to polygamy, especially in Muslim countries, during the age of explofaBigamy

was mae a criminal offence in England in 1603, aradriedthe death penalty until the 1790s,

when the penalty was changed to transportation for seven ydarshould be noted that
bigamy was not a felony under English law if it could be proved that thenfastiage was

contracted when one party was under the age of coffsent.

Despite these deterrents and the need for one of the wives or husbands to initiate a prosecution

at their own expense, it appears that court cases for bigamy were not unmud&dl5The

Timesof Londonrecorded 45 bigamy prosecutions from the local county courts, the aSsizes.

Like co-habitation, bigamy was not unusual in England during the nineteenth cemtdnyas

sometimes seen as a maeeeptable form of family formatidf Divorcewasprohibitively

expensive and hard to procure, especially for the middle and working daEsesomics and

property rights generally meant that abandoned women would remarry in order to support
themselves and their children. A colony, such as Mealand, which was so far removed

from Britain provided individuals with an opportunity to leave behind an unhappy marriage

and start afresh with a new relationship. However, &nAl Hor st man has suggeée

usually spread in even the mostdismrd r ner o0f%2 t he worl d. 0

% 1bid., 141.

7 Samuel Pyeatt Menefed/ives for Sal¢Oxford: Basil Blackwell, 1981), 15; StonRpad to Divorce
143.

8 KatherineCrawford,European Sexualitied40061800(Cambridge University of Cambridge Press,
2007), 151.

¥ Stone,Road to Divorcg1423; Allen Horstman)ictorian Divorce(London: Croom Helm, 198541.

80 Frost,Living in Sin 91.

81 Stone,Road to Divorcg2, 4; Horstmanyictorian Divorce 4 1; Gi nger Frost, ABiga
Cohabitation i nJoMnalotFamiyHestory22, mag 8 (duty d9970286.

82 Horstman Victorian Divorce 30.
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There are four instances of bigamous marriages occurring in Otago during the period under

examination. One of them only comes to light in the kirk session minutes and this case did not

come to court. The other three were coudesa two of which were associated with other

crimes, one for theft and one for assault.

The

first of the court cases for bi gamy was

Waikouaiti at the beginning of May 1864. Tago Daily Timesummarised thease as

follows:

It appears that about a month since, a devoted couple arrived here from the Dunstan
and were married soon after by the Rev. A. Dasant. They took up their quarters near
the town. About three weeks after doing so, they were apprehendedthgpo
information of a storekeeper from the Dunstan, who claimed the fair one as his wife,
and the man whom she had married was his servant. He charged them of robbing him
of £130 cash, 1dz.of gold; also a gold ring and a watch. The husband stated that he
left his home on business leaving his wife and servant in charge. On returning, he
found the door nailed up, and all his valuealjias] gone. He traced the pair to
Waikouaiti and at mce gave them into custody. The watch has been identified and the
male prisoner was wearing the lost ring. The case was remanded unfilah&8y

for further evidencé®

The case was heard in the June 1864 sitting of the Supreme Court in Dunede thvehe

charges of bigamy against Caroline Beavis or Launder and robbery against Walter Alfred

Crouch were tried separately. The trial of Beavis highlights the difficulty facing the colonial

police and courts in securing sufficient admissible evidenceruadeto prove a case of

bigamy. Most of the arguments of the defence lawyer related to the admissibility of a

cer

tificate fpurporting to be an examined

83 Otago Daily Times3 May 1864.
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marriage on the 28August 1853, between John Launder &dr ol i n & ABheumlv i s . 0
the Judge accepted the certificate as evidémieng an English Act which had been adopted

in New Zealand in his summing up of the case he left the final decision to the jury. He asked
them #fAto deci de wthirggt il eéhe otherhewideace woafismataayn of
identification. o The jury members HAwere at
they saw reason to do so0 and to say fAwhet he
the personnamedihte ¢ e r ¥ Thie jurg faundceBeavis guilty but recommended to mercy

as they felt that she had been led by Crouch. In sentencing the judge sentenced her to two
years imprisonmentyhichh e ref erred to as a Asubsthanti al

servitude that could have been impo&&d.

In this case, Beavis had claimed that she had been under agdiatetioé her marriage to

Launderso considered it was illegé¥. According to the Otago Police Gazette, Beavis was

born in 1834, which confirmshat she would have been underage if married before #£855.
However, to have been married in the parish church of Portsea, Southampton, as suggested by
the marriage <certificate produced in court,
Marriage Act woull have required parental permission and the proclamation of banns or the
issuing of a special licence. All these would have validated the marriage. This case suggests
that after fAnearly 14 years of marrilysige, 0 wh

in Otago, Beavis may have seen an opportunity to leave Launder, claiming to their maid that

841bid., 3 June 1864. Examination of the marriage records of the relevant parish in England suggests a
date of 1850 for the marriag@hich is supported by witness testimony provided during the trial.

8 |bid., 3 June 1864.

8 |bid., 4 June 1864.

87 |bid., 3 June 1864.

88 Otago Police GazetfdNovember 1860anuary 1868, 1 February 1866, 10.
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she fAcould not-ugpat eThege ewentst niirrorthows Lavirdnde Stone has

suggested the norms for elopement occurred in Britain during tlyeneadern period:
Some wives who were battered, mistreated, merely neglected decided to carve out a
new life for themselves and eloped with a lover, sometimes taking with them a
considerable quantity of household goodsé-
after ten to fifteen years of marriage, when either the wives could no longer endure

their ill-treatment or had fallen in love with someone else. Often the two went
together®®

The only court case for bigamy that involved a male bigamist was not assaotititezhy

other crime. Public attention wasaised by two people living in Queenstown who do not

appear to have any links to the husband or either of his two wives. This suggests an element

of social involvement i n redcauuderBeaviscasethetr@ap!| ed s |
focused as much on the admissibility of evidence as on the evidence itself. The defence lawyer,
when addressing the jury, stressed that in cases of bigamy both marriages needed to be proved

to have occurred lawfull§* A question was raiseabout the validity of thenarriage certificate

provided to prove the first marriage. The defence lawyer objected to the certificate produced

as it was not signed and certified as a copy of the original marriage entry. The Judge did not
appear comfortable with the document but felt that the case needed to be heard and all the
evidence of witnesses consideféd he evidence of the witnesses could confirahabitation

as husband and wife, despite suggestions that the man, Johnstomjrad that he had not
married his first wife. According to one of

John Johnston was married to Jane Ellen Jones in Liverpool in November 1855 and afterwards

89 Otago Daily Times3 June 1864.

% Stone,Roadto Divorceg 142.

91 Otago Daily Times9 December 1864.
92 |bid., 9 December 1864.
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for four months the married couple lived with Iparents, brothers and sisters in Liverptol.

In 1860 Alexander travelled to Dunedin, later sending for his wife. They lived in North East
Valley with their children. Then in April 1864 he married Brigit Maria Flannagan in
Invercargill. It appears th&ie may have been living in Queenstown at this time. There was

no question as to the validity of the second marriage because the minister who solemnised the
ceremony appeared as a witness. It could be suggested that the judge was partially in
agreement wh the objections of the defence lawyer towards the evidence, because he
suspended sentencing when the jury found Johnston guilty. He then reserved the case for the
Court of Appeal to determine whether the evidence to convict Johnston had been séfficient.
Johnston was released on bail of £100 with two sureties of £50. It took the Court of Appeal
nearly a year to sustain the conviction, but when Johnston was called for sentencing he had
disappeared. This case came to court in the same year as thepoage and both illustrate

how convictions were dependent upon proof of marriage, but that the juries were willing to
accept a combination of documents of questionable admissibility and evidendeadfitation

over a sustained period to prove marriage.

The final court case for bigamy arose from a charge of assault and included the suggestion of
wife sales and led to a further civil case éoiminal conversation o rcrimbcond6 as it wa
commonly referred t® an action for trespass issued by the hnsbfor damages against the

seducer of his wif€> In December 1853 Henry Smeeth married Mary Tripp in London before

sailing to Victoria, Australia, in June 1854. It appears that she left him within a year of arriving

% |bid., 9 December 1864.
%4 1bid., 13 December 1864.
9 Stone,Road to Divorce233.
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in Australia and although, accordit@his evidence, Smeeth attempted to get her to return to
him several times over the next few years, they did not live together for more than a few days.
In 1863 he found a reference to his wife inthebourne Leadein relation to a case Fitzgerald
v. Doyle for assault. In the article it referred to the wife of Doyle having been transferred to
David Nesbit, also known as fAScotch Jocko for
sometime after leaving her husband. The article further stateti¢haduple hadoneto New
Zeal and, so Smeeth followed them, in his wor
occurred when Smeeth tried °% The daselofkassaubwadar y i n
dismissed by the Magistrate, but Smeeth followedvith acrim. con.case against Nesbit for
£500 and charged Mary with bigamy for marrying John Doyle in Hobart in October 1862. The
bi gamy case was heard in the Resident Magi st
adjournments while witnesses agil from Melbourne, the case was dismissed dhi2@e
without the witnesses arrivirlj. Thecrim. con.case was heard in the June 1864 sitting of the
Supreme Court and ti@tago Daily Timesummarised the case:

The Civil Session of the Supreme Court wasmmenced yesterday, before His Honor

[sic] Mr. Justice Richmond. The first case, Smeeth v. Nesbit, was amr@rofcon.

The facts were almost revolting; and the case was stopped in deference to the opinion

of the Judge, who declared that it was a disgrto the solicitor who brought it into

Court. Verdict for the defendant, who isthewelhn o wn fSc®t ch Jocko.
The newspaper coverage of the three trials makes it clear that the Magistrates and Judges felt
that Smeeth was attempting to get what money he could by following Mary to New Zealand.

The comments from the bench, especially indhmn. con.trial, belittte S meet hds evi de

and suggest that there was no case to answer for and no compensation due for the loss of his

% Otago Daily Times21 May 1863.
97 1bid., 15 June 1864, 23 June 1864, 30 June 1864.
98 1bid., 22 June 1864.
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wifeds society and services as hel pmeet an
previously®® Unlike the previous two cases, where thavere questions about the
admissibility of marriage certificates as opposed to the validity of the charge, in this case the
actions of Smeeth in allowing his wifebs de:

suit against any of her partners undered his case.

Unlike the other cases of bigamy, the one found in the kirk sessions was much more
straightforward. It is also the only case in which the previously married partner had left their
first spouse in Britain and made a new start in OtagoAuigust 1863 Robert Edward Bell
Gallon, aged 51, a carpenter resident in Dunedin married 31 year old Elizabeth Reid.
Unfortunately, Robertés first wife was stildl
in early 1866:
The Moderator stated than consequence of some remarks made in the session at the
previous meeting relative to the marriage of Mrs Gallon, a member of the congregation,

he had called on Mrs Gallon and ascertained from her and her husband that at the time

of their marriage he liha wife living in England and who, so far as is known, is still

alive 100

It is unclear from this extract whether Mrs Gallon had been aware at the time of her marriage
that her husband was still married. Despite bigamy being illegal, the church unddreakes
regulation of the case as opposed to the state, and Mrs Gallon is faced with punishment for
adultery:

éeéthe session requested the Moderator and

to point out to her that her present relation to Mr Gallon esadradultery and that she
must either separate from him or be excluded from all Church privit€yes.

% 1bid., 21 May 1863, 15 June 1864, 22 June 1864, 23 June 1864, 30 June 1864.

100 East Taieri Presbyterian Church Minutes of Session, 3 April 1866, Presbyterian Church of Aotearoa
New Zealand Archives, Dunedin.

1011bid., 3 April 1866.
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Mrs Gallon conceded to the request of the Session and separated from her husband in June.
Later that year letters arrived from England confirming thafitist Mrs Gallon was still alive,
but had remarried. There is no evidence that Mr Gallon was ever charged for bigamy in the

courts He died in Dunedin in 1876.

As these cases highlight, it is possible that other bigamous marriages existed at thettime,
which did not come to light either due to the distances involved between Otago and former
homes, or to disinterest on the part of the individuals involved to raise the issue. For those
found guilty of bigamy, the harshest penalty was two years imprieat with hard labour.

This put it on a level with the sentences for manslaughter and uttering forged clédues.

New Zealand, individuals were not legally able to remarry until the introduction of the Divorce
and Matrimonial Causes Act introduced iewWZealand in 1867, and then only if the husband
could prove adultery or the wife aggravated adultery. This double standard was not removed
until the 1898 Divorce Act, which also introduced desertion for five years. Cases for bigamy
were still coming upn New Zealand courtduringthe 1870s anéto the twentieth century

This suggests that the leniency which Frost has argued was developing in Britain towards
bigamous marriages within both communities and law enforcement circles was not necessarily

reflected inOtaga!®®

Adultery
In England the 1650 Adultery Act made adultery a capital offence for men and women.

Despite this, men generally only served jail terms. Punishment of women guilty of adultery

102 OtagoDaily Times 5 September 1864.

WFErost, ABigamy and Cohabitation in Victorian Engl ai
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was more severe due to the nature of legitimacy soratl children born to a married woman
were accepted as the children of her husband so long as he was not absent for extended periods
of time1 and property inheritance. There was a fear, especially amongst propertied classes,

t hat a wi f ebs |idl Iceoquil tdi manthee r i t a familybds p

legitimate children.

By the nineteenth century adultery was seen as a civil as opposed to criminal charge, and was
one of the reasons that could be used as the basis for a person todseekeaunder the

British Matrimonial Causes Act 1857. New Zealand introduced its own Matrimonial Causes
Act in 1867 which contained the same grounds for divorce as the Englishddultery by

the wife or adultery and some other legally defined cruettgesertion by the husband
reflecting the civil status of adultery. Although social sanctiveguently hada more
immediate impac¢tdulterous women couldgallylosecustody of their children, and property

rights were often raised in couft.

Despte this acknowledgement of the existence of adultery and its location as a civil issue, it

was still seen as a rejection of marriage and an attack on family values. During the early
modern period in some parts of Britain, communities padtseveral irdrmal means of
expressing censure for adul tery. These ac
0ski mmi ngtond, or O6riding the stangbé, freque
to adulterous couplé§® These informal rituals were usedthin communities to express

hostility or mockery towards individuals whose behaviour broke or trespassed against

104 Frost, Living in Sin 1034.
105 Menefee Wives for Salel7-18.
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communitynorms® Such ri tual s | rshatteling eotse, dnpitging taogbter,, e ar
and the mimicking ofe parddiagcoé effigiesj aadsoacastosallyhe | | as
riding of the victim, or their proxy, on a pole or a donk®&y.Edward Palmer Thompson

documents a number of rituals from across Britain which were employed against people who

had been found guilty of adultery, hether officially through ecclesiastical and civil
authorities, or unofficially through a private grievance being made ptiBlithe use of such

rituals illustrates that adultery could be seen as a serious transgression within some

communities, irrespectevof how severely it was punished by civil or ecclesiastical courts.

Considerable resedrcexistson the double standard inherent in the legal regulation of
adultery!®® Under Roman law, which influenced much of later European legislation, only

women coulccommit adultery)'® The speci al attention that wome.
law was related to the securing of property rights and inheritance and the use of marriage as a
means of regulation. Ursula Vogel proposes that such regulation meant thatyacals

l egally fdat a strategic ilHtEssensabycaltiommitwas pri va
the property rights of a private individias peci fi cally a mandés sexual
adultery could strike at social and public good, thioiig overt rejection of the institution of

marriage. The situating of adultery within middle and upper class ideas of property and

106 E p. ThompsorCustoms in Commofiondon: The Merlin Press, 1991), 467; StoRead to
Divorce, 3.

107 ThompsonCustoms in Commo#69.

1081bid., chapter 8, specifically 471, 477, 478, 492, 493, 506, 514 an8.532

®WFor example see Ursula Vogel, fAWhose pr-operty? The
c ent ur yRefutatmg Womianthood: HistoricRssays on Marriage, Motherhood and Sexuakty. Carol
Smart (London: Routledge, 1992); StoR®@ad to DivorceCarolSmart,The Ties thaBind: Law, Marriage
and the Reproduction of Patriarchal Relatiglhi®ndon: Routledge, 1984); Horstmafictorian Divorce Keith
Thomas, AThe Dluwrallofthe Sist@arynotides®d, nodo2 (April 1959): 19216.

yvogel, AWhose property?o0o 148.

1111bid., 149.
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inheritance may not have had the same relevance for lower class and immigrantGasiésrs.
of adultery in Otago before868 provide an opportunity tmeasurenow much the middle
class ideal of Arespectabilityo within marr.i

the wider mixed community.

In the surviving recordsfrom Otago the terms adultery and fornication arsed
interchangeably, however there was a distinct difference. This section looks exclusively at
cases of adultery, which f oanattbfeexyalintergonrsee s o f
between a married person and someone other than thetegitt e spouseo when t
spouse is still alive, whether living with the married person ot'iofhere are three main

sources for cases of adultery in early Otago. The surviving kirk session minutes record one
case of adultery addressed by the sei on s . For the wider communi
a census of the settlement and he clearly records illegitimate children some of whom were the
results of adulterous relationships. There are also two references to adulterous relationships in

thecourt reporting in th®tago Daily TimesandOtago Witness

The single case of adultery from the kirk session minutes involved a Deacon of West Taieri
Church, William McDiarmid, in 1860. Although he compeeredappeared in front of the

kirk sessionv ol untarily and fAmade a solemn profess
believed to be sincere, the Session members referred the case to the presbytery fb advice.

As a result, McDiarmid was rebuked both by the session and then later by the pydsifypier

1121bid., 148.
113West Taieri Presbyterian Church Minutes of Session, 17 March 1860, Presbyterniah @hu
Aotearoa New Zealand Archives, Dunedin.
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being removed from office, absolvetithe scandal and restored to full communithin this

case, the baptism records for the parish have not survived so it is not clear what evidence was
brought forward, although the birth of a child would haeen the most likely. It is possible

that McDiarmid was punished because of his standing in the church as a Deacon. However, it
is difficult to generalise regarding how seriously the church viewed adultery on the basis of

one case.

Within the wider community Burnso visitation
each year, living either with their mothers or her family, or boarded out with other families.

Their situations will be examinad the nextchapter; however, atysis of the backgrounds of

the mothers suggests that the majority were the result of liaisons between unmarried
individuals. Many of these children are identifiable from cases of fornication punished by the

kirk sessions, which had occurred prior to thethers arriving in Otago. There were a small

number who were the result of adulterous relationships, but there do not appear to be more

than one or two born each year. It is pure supposition to try to identify individual children as

the product of adtgry without specific evidence to back up the assumption.

There are several references to adultery in tfF
and the Supreme Court trials in the local newspapers. These references relate to criminal trials

for bigamy or civil cases farriminal conversation o rcrind cono The manomity of
cases in Otago are linked to accusations of bigamy as opposed to adultery. However, there is

one case brought before the civil session of the Supreme Galamuary 1864 which related

114 1bid., 24 April 1860.
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to adultery. Unlikehe nineteenth centufigritish cases otrim. con, wheremen were less
likely to seek or receive a substantial finanp@y out the evidence in this case clearly shows
that the plaintiff, William Robertsn, was seeking considerable damatjédt is possible that

he was seeking the very considerable amount of £500 as a means of punishing the defendant,

John Dowling for his actions. The move in B
wi feédsodi d8hios not reflected in the summing u
éseeing that, as the | aw stood here, a hi

crim. con.By which to punish an adulterer, it ought not to be an objection that the
plaintiff was seekingompensation in pounds, shillings, and pence

Nor is it reflected in the verdict returned by the Jury with damages of the full asking dffount.

In this case the jury had sympathy with Robertson. It may be possible that the-cheddle
idealofawomana a mor al companion, which influence:
of women in colonial settings, held considerable relevance for the members of the jury. As

such the jury may have viewed the loss of the companionship of his wife and her role as
Al pmeet o within his household, through the

considerable recompense for Robertson.

The newspaper coverage of court business also incladeasionaloblique references to
adultery. These references generallgnedrom the evidence provided in cases for criminal
crimes, including assault, rape and murder. One of these oblique references foudagdhe

Witness n 1860 appears at the end of a report

115 Stone, Road to Divorcg297.
116 Stone,Road to Divorcg297;0tago Daily Times$ January 1864.
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Court!” Aswithmany of the newspaper reports involvi
need to be gleaned from what is left unsaid

There was a case on the police charge sheet, in which a man and woman were

concerned, who had been found in one of the rooms of the Camimen in such

circumstances as to justify their being given in charge. The case must have been so

very indelicate that it could not bear the light of the Cthatise, as his Worship very

properly heard and adjudicated the case in his office. We uaddrshat some

suspicion attaches to the female above alluded to, as being concerned in the robbery at

Mr . Adamés store. The mar ks on her perso

received from coming in contact with broken glass, are now believed to barndl®e

effects of a chastisement inflicted by a married woman for taking improper liberties

with her husband®
Here,the wife took matters into her own hands to ensure that the other woman was suitably
punished. Itis impossible kmowwhat sort of puishment she inflicted on her errant hushand
butthewi f e6s actions suggest that she felt the ne
sexuality. It also appears that no resulting case of assault was brought against ,the wife
indicating thater \ctim did not lay charges of assault arat didthe police pursue the matter

themselves.

Another case, which was dismissed in the Supreme Court sittings in January 1863, was for the

rape of a woman patient in the Dunedin Hospit&lThe judge dismissethite case sayi ng
had not the faintest shadow of a doub% that t
The evidence for adultery came from the prose:
that she was a single woman, and he told her leeanaarried man before the offence was

c o mmi t?%Ne cbcor of a marriage for the man has yet to be found, so the only suggestion

117 Otago Witness24 March 1860, 3
1181bid., 24 March 1860, 3

119 Otago Daily Times30January 1863.
1201bid., 30 January 1863.

1211bid., 30 January 1863.
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of adultery is the word of the prosecutrix, who may have used it as a means of discrediting the
prisoner. As the originatharge of assault was dismissed in part due to the character of the
prosecutrix being undermined by her actions, her accusations of adultery may have been

disregarded for a similar reason.

Despite the judgd vi ews and t he damaghiscivincase,rotherd t o
sections of regardedpduliesyass privateenmatter between the individuals
concerned. The use of violence within working class society, which will be examinedan m

detail in Chapter 1 relation to sexual assaulfmintsto the willingness of some members of

the community to seek redress for insults through less formal means than the church or the
law. The contrast between the case involving Robertson, being awarded £500 fde his wi
being seduced and the example of the affront
the different ways that people within the
adulterous behaviour. It may also reflect a double standard in the wayate woul d fir ew
a man financially, but would have been less likely to do the same for a womasecékes

that came to court also illustrate how differently the victims of adultery were vighved

cuckolded husband is to bemmiseratedwhile the wie who took the law into her own hands

would have beeperceived aslisorderlyevenif justified in her actions.

The other instance of adultery found within the evidence of a trial for another crime, came
from the trial of William Jarvey for the murdef luis wife in 186422 Captain Jarvey had been

in Tasmania prior to basing himself in Dunedin, in 1862, while operating a shipping vessel

1221hid., 16 March 1865.
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between Dunedin and Melbourne. His family, including his wife Catherine, daughters
Elizabeth, Charlotte, and an unnahy®unger daughter, and sons Andrew, England and Frank,
remained in Tasmania until early in 1864, when Jarvey sent sufficient money for them to join
him in Dunedin. Unfortunately, following their arrival, the family faced a number of tragedies.
J a r v ecypnil slaughter Charlottked in Julyaged 15 probably of scarlet fever. Then on
September 2BCatherine Jarvey, who was five months pregnant, died of what was later shown
to be strychnine poisoning. Bot hdedthhifeOhrleport e
William Jarvey! You have killed your Catherine. You have killed your Catherine for another
with a big hanttheaarridal oAMaméaret kitkedn the Jarvey household after
the funeral of Catherine Jarvey suggest that an adulieelationship between William Jarvey
and Margaret Little may have been one of the motives behind the murder of Cathehgee.
evidence, Elizabetldarveysuggested that when Margaret Little was resident in the Jarvey
household as the new housekeeparvey visited her room at night, amad beenby popular
repute, well known to him prior to i family
the Judgeds summing up Inkedthehnaurdes ® ¢he mtdnacy r i al |,
between Jarvesgind Margaret Little:
€t he mot i ve istisaa mwecle doredhart thatdesire to get rid of an
annoying encumbrance, an ailing and jealous wife, perhaps not a very fit or attractive
object for the prisoner 6s apdaherstrodustiopnas i s i nt
housekeeper
The argument for Jarvey being involved in an adaiisirelationship could be further

strengthened by evidence suggesting that he h

girl.*2° There was also a suggestioatthe had also fathered a number of illegitimate children

123|bid., 16 March 1865
1241bid., 15 September 1865.
1251bid., 15 September 1865.
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whilst living in Tasmania, several of whom died suspiciod&yHowever, the evidence as
presented in court does not prove adultery in this case, but shows that the residents of Dunedin

were aware adultery happening within the community.

From thesurviving evidenc& seemghat although adultery was uncommon it did occur even

in the earliest years of the settlement. However, it appears that there was little church
authorities could do to policthis behaviour, which highlights the limitations of the kirk
sessions as a means of regulating the sexual behaviour of a diverse community. There is no
surviving evidence that the wider community actively condemned adulterous couples despite
adulterybehng O mor ally unacceptabled and grounds f
Zealand law. However, in individual casesffended spouses appear to have imposed
punishment, either through the courts by suing for damages throagi.acon. case or

privately by taking the law into their own hands.

Conclusion

The need for the church authorities to punish these activities was based on the idea that these
individuals had acted outside the accepted bounds of morality. If these activities became
widely accepted within the community, the Free Church principles upon which the settlement
had been founded would have been undermaned woul d t he ki rkdos rol e
Ante-nuptial fornication and irregular marriage were essentially limited angpeatable sins

in the eyes of the kirk sessions and the individuals concerned were easily admonished. Co

126'The Jarvey Trial, 1865', An Encyclopaedia of New ZealaddA. H. McLintock, originally
published in 1966. Te Arathe Encyclopedia of New Zealarldst modified13 March 2002.
http://www.TeAra.govt.nz/en/1966/triateotable/3
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habitation was different in that the individuals involved were generally outside the
congregation of the church and so the church authorities weableu to inflict direct
punishment on the couples. In the cases-#fatmtation examinederesome of the individuals
involved were on the edges of the community, either by race or by reason of being in Otago
before 1848, and there is no evidence thatvider community imposed any sanctions on
them, unlike the experiences of the Carnegies on the outbound v@iggey wasa criminal

activity; however, it appears that people were still willing to remarry illegally. Travelling to
escape an unhappy imrconvenientnarriage did not necessarily mean that settlers were able
to avoid prosecution. Bigamists appear to have been treated harshly in Otago when convicted,
unlike the trend in Britain toward leaticethat Frost has identifiet” A similar harshness
seems to have applied to adulterers when a civil case was brought to lc@ppears that
traditional opinions about the immorality of bigamy and adultery influenced the workings of
the criminal, civil and church courts. However, the wider commumupears to have been

less concerned in punishing these behaviours, leaving it up to the individuals involved to seek

redress.

Themembers of the wider community appear to have made decisions about their relationships
and family construction based on a n@nbf factors that were specific to their own situations,
irrespective of the principles of the settlement or the chubaspite this, marriage sanctioned

by the church continued to be the most acceptable mode of family form&tien.individuals

who had previously cehabited sought to regularise their relationship through a marriage

ceremony, thereby fenforcing the centrality of marriage as the norm within the community.

2'Frost, Mm®Bi Gamgbiat ati on in Victorian England. o
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Chapter 5

Punishable Outcomes: lllegitimacy and Infanticide

There were a number of reasons why the birth of an illegitimate child was perceived as
immoral. lllegitimacyhasbeen seen as the visible result of a number of related crimes, such
as adultery, bigamy, affinal incest, and prostitution, and could lead teefucriminal
behaviour, such as infanticide or concealment of birth. It also placed an economic burden on
a community through the support required for an infant that lacked a stable home, therefore
was more severely punished when economic conditionsriatetied? However, the

punishment for bastardy tended to fall most heavily on the wéman.

This chapter examines the recorded instances of illegitimacy and infanticide within Otago to
determine how these outcomes of general illicit sexual behaviour were perceived within the
settlement and how they were punished. There were significant differeeteseh
illegitimacy and infanticide, but considerable links. Although there was nothing criminal in
the birth of an illegitimate child, that child had no legal position which could result in economic
hardships and social exclusion. On the other handtinfdei the wilful murder of a newly

born child- was illegaland until 1803 was a capital crime in England with the onus for proving
innocence placed on the womagignificantly, research from Britain suggests that the majority

of infanticide cases rated to illegitimate childref.

! Katherine CrawfordEuropean Sexualities, 14a8B00(Cambridge: University of Cambridge Press,
2007), 169.

2 G. R. Quaifewanton Wenches and Wayward Wives: Peasants and lllicit Sex in Early Seventeenth
Century Enghnd(London: Croom Helm, 1979), 225.

3 Mark JacksonNewborn Child Murder: Women, lllegitimacy and the Courts in Eighteesthtury
England(Manchester: Manchester University Press, 1986).
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lllegitimacy

Il 1l egiti mate children wer e sitfiliug nudiusi whicl f r om Db
meant that the father had no legal duty under common law to provide maintenance for the

child* Also under commonalw this status did not change even if the parents married later,

therefore the child had no right of inheritance. The birth of an illegitimate child was a key

indicator that a couple had been involved in illicit sexual activity and was the prime evidence

used by the kirk sessions in finding guilt in cases of adultery and forniCafitve. literature

around illegitimacy and the punishment of illicit sexuality is considerfalfs. PeterLaslett

has stated dAill egiti macy thhlasttwdcentunesandadnomld a s o
problem from t'iTme bmmeémowoifalklndill egitimate ch
from the moral I deal and a manods failure to

principle of sexual intercourses acceptable only as part of marriage was being ignored by
sections of the popul ation. Furthermore, it

which supported this rule and by which society regulated population in accordance with the

4 Peter Spiller, Jeremy Finn and Richard Boast, @dNew Zealad Legal History 29 ed. (Wellington:
Brookers Ltd., 2001), 96.

5 Rosalind Mitchison and Leah Lenem&®gxuality and Social Control, Scotland 166080 (Oxford:
Basil Blackwell, 1989), 1356.

® For example Andrew Blaikidllegitimacy, Sex and Society: Nbeast Scotland, 1750900(Oxford:
Clarendon Press, 1993); Richard Ad&lourtship, illegitimacy and marriage in early modern England
(Manchester: Manchester University Press, 1996); Peter Laslett, Karla Oosterveen and Richard M. Smith, ed.,
Bastardy andts Comparative HistoryLondon: Edward Arnold, 1980); Mitchison and Lenenfaexuality and
Social Contro] LeahLenemarand RosalindMitchisorgin in the City: Sexuality and Social Control in Urban
Scotland 166€.780(Edinburgh: Scottish Cultural Pred998); Rosalind Mitchison and Leah Lenem@ir)s
in Trouble: Sexuality and Social Control in Rural Scotland 1&880(Edinburgh: Scottish Cultural Press,
1998).

"Peter Laslett, Al ntroduction: comparBastagdyand | egi ti mac
its Comparative Historyed. Peter Laslett, Karla Oosterveen and Richard M. Smith (London: Edward Arnold,
1980), 1.
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economic opemi g S , so that marriage é was restricte.

family in af accepted way. 0

The surviving kirk session minutes record 27 cases of fornication and one case of adultery that
were addressed by the Sessions, for which the malerece would have been the birth of an
illegitimate child.In additiontothesBur ns 6 Vi si tations act as a
he records illegitimate children. These sources provide evidence showing that the structure of
society based on yogmarried couples and families as espoused in the Wakefieldian scheme
did not keep out the 6béevilsd of other col on
evidence of fornication as one shipboard diary records the birth of an illegitimate child o

board theMariner during its first voyage to Otago in 1829.

For the sin of fornication, the ordinance of baptism would often be withheld until the session
was satisfied that the parent applying for baptism was willing to show penitence, amend their
ways in future and join or be readmitted to the church. The process sometimes took a number
of months, if not more than a year, from application to baptism. In some cases, both parties
could be punished by the wit hrepdrtywanagnemobler t h e
of a different congregation. In 1852, one unmarried woman confessed herself as guilty of
fornication and that the father of her child, a former resident of Dunedin, had recently gone to
Sydney. At the time the case was consideteel,session instructed the clerk to transmit a

copy of the minutes of the case to the Reverend Alex Salmond, Minister of the Free Church of

8 Mitchison and Lenemargexuality and Social Contral.
% Diary of Andrew Boyes on boardariner, 6 May 1849, C185, Otago $ets Museum Archives,
Dunedin.
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Scotland in Sydney, Afito be by him communicate

any other congregatiom ithat Colony where it may be known that [the man concerned] is
asking for CHAuDespite thp time and effergpatn bythe Minister and Elders

in dealing with cases, there were instances when applicants were unable to satisfy the Minister
of their reformation. An examination of the kirk session minutes suggests that the church was
most concerned with the sexual morality of unmarried members of the congregation. This is
evident from the amount of time and communication that was put tewases of fornication,

as opposed to anteuptial fornication. It appears that there may have been an acceptance that
young couples may have engaged inpaital sex, but so long as they were married and
repented of the sin, punishments meted out wetesevere. The church was not welcoming

to people ofiooseédsexual morals, who were not willing to repent and change their conduct in
future. As a result, the members of the kirk session would spend considerable time in

determining the true repentarmieapplicants to the church who had been guilty of fornication.

Of the 27 fornicatiortaseghe majority relate to unmarried women, with only one involving a
widow. Unlike antenuptial fornication, where both partners would be subject to rebuke, in
instances of fornication it was generally the woman who faced punishment by the church. The
church had dealings with the men in only five of the 27 cases, mostly because a large number
of the cases involved single women who gave birth to illegitimate chidnéa on the voyage

to Otago or shortly after arrival, or whose partners had left Otago. Of the five cases, only two

involved both partners coming forward together seeking baptism for their illegitimate

10 First Church Minutes of Session, Vol 1, 26 April 18421 September, 1879, 13 August 1852,
Presbyterian Church of Aotearoa New Zealand Archives, Dunedin.
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children!? In the remaining cases, the male partmas rebuked after being identified as the
father of an i1illegitimate child or Athe part
guilty of fornication, but denied being the fatférOne of these men confessed his guilt to the
Moderator but féed to appear before the Session when summoned on three separate occasions,
resulting inafurther censangten years later when he applied for membership of the chéirch.

This suggests that, in the eyes of the church, fornication was sufficientlysseerimerit follow

up over a number of years or considerable distance, as in the case of the man who went to

Sydney.

The majority of the women who were rebuked for fornication went on to marry within the
community. Of the remaining women there is no readneharriages for 11 of them, although

two of those were known to have | eft Otago,
of 1856 and 1858 as being marrfléddFor some of these women Bur
evidence that their illegitimatehildren became part of their new families. For example, in

April 1853 Jessie Robertson, aged 20, mamigtbwerDavi d Hut cheson, at he
in Dunedin. The previous year Jessie had given birth to a son, William Henry, whose
acknowledged fathieWilliam Elliot, was residing in Sydney. In the visitations of 1854, 1855

and 1856, the family is shown as living together in North East Valley. Likewise, Sarah

Fleming, who gave birth to a daughter in January 1854, shortly after arriving in Ostymyis

11 palmerston Presbyterian Church Minutes of Session, 8 DecembgrPi@byterian Church of
Aotearoa New Zealand Archives, Dunedin; First Church Minutes of Sessikprjl4.864.

12 Tokomairiro Presbyterian Church Minutes of Session, 14 July, 1865, Presbyterian Church of Aotearoa
New Zealand Archives, Dunedin ; East Talresbyterian Church Minutes of Session, 16 April 1861
Presbyterian Church of Aotearoa New Zealand Archives, Dunedin

13 First Church Minutes of Session, 22 October, 1855; East Taieri Presby@éwiach Minutes of
Session, 19 November 1855, 3 Decembé&518 December 1855, 9 December 1855, 15 October 1865.

1 Visitations of Reverend Thomas Burns 18488, November 1856, November 1858, Presbyterian
Church of Aotearoa New Zealand Archives, Dunedin.
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in 1858 as having married and living with her husband and illegitimate daughter who had been
boarded out with another family in the visitations of 1855 and 18%&r other women, such

as Jessie Peterson and Margaret Shand, their parents acceplieditmate child into their
families. Jessiedbs son Cornelius Henry Todd,
grandmot herdos househol d i®Sitnmiid avrilsyi,t aMairognas ea f6
Jane, born on boarthe Maoriduring the voyage to Otago in 1852, is listed as part of her
grandfather 6s househd'l Idone later taseethe \chuch madetitiaon o f
requirement of baptism that the child was brought up by the maternal grandparents, perhaps
because thgrandfather, Robert Duckworth, had applied for baptism on behalf of his daughter,

Mar gar et , and made the promi se tBForfisomei ng t he
unspecified reason this case was referred to the presbytery for advice, which is forsual

case of fornication. There is no record of the advice provided by the presbytery, who referred

the case back to the sesst@mlthough outside the timeframe of this study, this case came to

|l ight because two of Ma ofgeaenupttaldsnicaiiondeayears i st er s

previously, which may be why the case was referred to the presbytery.

The surviving evidence for Otago shows that the discipline handed out by the kirk sessions of
the colony was no more successful in deterring aaisfesnication than the church in Scotland
had beenin spite of the steps taken by the kirk sessf8nmdeed a considerable number of

discipline cases had occurred after a single woman hexl fsegnant on leaving Scotland.

15 |bid., November 1858.

16 |bid., November 1856 & November858.

17 |bid., 23 December 1852.

18 Andersons Bay Presbyterian Church Minutes of Session, 2 June 1868, Presbyterian Church of
Aotearoa New Zealand Archives, Dunedin.

191bid., 21 August 1867 & 18 September 1867.

20 Blaikie, lllegitimacy, Sex and Societ85.

162



Despite the strictness withihich cases were punished, there did not appear to be a lingering
social stigma attached to women who had bollegiiimate children, as they often married
within the community and their children were accepted as part of their new families. Women
who lecked a family support network to help raise their children often boarded them out with
other families while they worked as domestic servants. This suggests a very practical approach
by families and neighbours to the realities of the lives of single womnn the settler
community, irrespective of the teachings of the chuddwever, not all women may have felt

part of these networks, which may in part explain instances of infanticide in Otago.

Infanticide

Infanticide was a crime which undermined fherception of motherhood as idealised by the
Victorians How could a woman murder a merable child, especially if that woman was the
childds own mother? Recent schol arship has
legal reasons behind, and reaws to, occurrences of infanticide in early modern western
cultures with some prominence given to the moral panic surrounding baby farming in the
second half of the nineteenth centdtyThe topic has not been overlooked by New Zealand

historians lookingat sex, crime and gender, although here too baby farming and specifically

21 For example see Peter C. Hoffer and N.E.H. Hdlirdering Mothers: Infanticide in England and new
England 15581803 (New York: New York University Press, 1981)pnel Rose Massacre of the Innocents:
Infanticide in Great Britain 1801939(London: Rotledge & Kegan Paul, 1986); Jacksdiewborn Child
Murder, Deborah Symond&Veep Not for Me: Women, Ballads, and Infanticide in Early Modern Scotland
(University Park: University of Pennsylvania, 199&hneMar i e Ki |l day, @A Mater nal Monst
Mothers in South West Scotland, 17563 1 5 Twasted Sisters: Women, Crime and Deviance in Scotland
since 1400ed. Yvonne GallowaBrown and Rona Ferguson (East Linton, Scotland: Tuckwell Press, 2002),
156-179;Mark Jackson, edinfanticide: Historical Rerspectives on Child Murder and Concealment, 1550
2000(Aldershot: Ashgate, 2002); Hilary Marlandangerous Motherhood: Insanity and Childbirth in
Victorian Britain (Basingstoke, England: Palgrave Macmillian, 2004); AM@ie Kilday and Katherine D.
Watson filnfanticide, Religion and Community in the British Isles: 17120 2 0 : | n tFamilg& ct i on, 0
Community History1 no. 2 (2008); AnnMar i e Ki |l dayt hdfiWiolnestriki odo: I nf an:
and Attitudes to Their Criminality in Eighteer@e nt ur y  Bamiy & ICammdnityoHistorl 1, no. 2
(2008): 100115.
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the case of Minnie Dean o¥BrehwdgowBabt bgdswom
The Gendered Kiwexamines two high profile cases from the 1880s and 1890s in light of
contemporary perceptions of morality, sexuality and social dangekson Clarke has
examined instances of infanticide in nineteenth century New Zealand in her recent book on
childbirth?® Considerable work on infanticide in Otago between 1850 and 1900slaseain
undertaken by Fabia Fox in her undergraduate disserfatibhese authorbave shown that

the situation in New Zealand reflected what was happening in Britain at the same time, in that
unmarried mothers were perceived as sexually and morally aarsgenedical evidence was

used primarily to determine whether a child had been born alive, juries were not happy to
convict in cases of infanticide, and there was an understanding of the economic reasons why
some mothers would commit infanticide. Fox Baggested that any differences were due to

the colonial nature of the settlement and the immigrant status of many of the women.

Infanticidecan be defined as causitige wilful death of a child immediately after or within a
few days of birth, usually bihe mother® Throughout the early modern period this crime was
closely associated with women and more specifically with unmarried wéfrierEngland it

was a capital crimantil 1803,with the burden of proof of innocence resting with the mother,

2Bronwyn Dalley, ACriminal Conversatio+Centuyl nfanticid
Ne w Ze alTherGeéndeéred Kiwied. Caroline Daley and Deborah Montgomerie (Auckland: Auckland
University Press, 1999), 68; Lynley Hoddinnie Dean: Her Life and Crimg#&uckland: Penguin Books,
1994).

23 Alison Clarke Born to a Changing World: Chibirth in NineteentFCentury New Zealand
(Wellington: Bridget Williams Books, 2012), Chapter 8.

“Fabia Fox, Ad6Murder to Conce-aB9Bér (BAndisbknfabnived
Otago, 2010).

% 1bid., 39.

%®Tony Ward, AThel SfaantSudbijeet baw, Sbeidandiegt and Chil d
Studies 8, no. 2 (June 199964

27 . R. Dickinson and J.A. Sharpe, fdlnfanticide in ear
Chester, 1654 8 0 0 |nfantidida: Historical Perpectives on Child Murder and Concealment, 2260Q ed.
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as opsed to the need for the state to prove ghilknother unusual feature was the focus on
illegitimate children- it was felt that legitimate babies were not at ASkn Scotland the law
stretched to include the concealment of a pregnancy, even indasesa body was not found

but a birth was suspectéUnmarriedmothers and their illegitimate childremere in a
precarious positioduring the nineteenth centupgrticularly because of theery real sense of
shameattached to illegitimacy* Kirsten Kramar has argued that infanticide was arguably
consistent with broader morality, since the
their exnuptial sexual activity and to protect the infant from living a life stigmatized by
illegitimacy.0® In relation to this ifs likely the strict disciplinary actions of the kirk against

illicit sexual activityhadsome effect on the perceptions of young women brought up within

the influence of the church. Although it is impossible to make any deéirstatements, it

could be suggested that, to some women at least, concealment and infanticide were lesser sins

thanbeing found to have engagediliicit sexual activity.

The economic situatioaf women has a part to play in explaining whgmen may hve felt

driven to conceal their pregnancies and/or murder their babies. During the nineteenth century
womends wages wwertethamnmemn&s .abl Yhils was in pa
t hat womendés sphere was t heemdiriagedheywere partofh e wo

their fatheros household, after which they \

2Carol Smart, ADisruptive bodies and unruly sex: T
ni net eent hRegulating Womanhood: Hatcal essays on marriage motherhood and sexyaditly
Carol Smart (London: Routledge, 1992), 16.

2 Rose Massacre of the Innocents2.

30 bid., 2.

31 Kirsten Johnson Kramainwilling Mothers, Unwanted Babies: Infanticide in Candfancouver:
University of British Columbia Press, 2005), 7.

32 1bid., 7.
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be reasoned, they would have no need to support themselves. Unfortunately, the realities of
existence, both in Britain and itslonies, meant that a large number of women had to go out

to work. For example, analysis of the 1851 Census of England and Wales has shown that in
that year just under half of all women aged over 10 were in paid employinEatthermore,

there were morgvomen than men, and with men marrying later or not at all, the marriage
prospects for a large proportion of the female population were poor, with 41% in England and
48% in Scotland between the ages of 20 and 40 being spitfstdiisus, in Britain, the
ecoromic realities required a large number of women to support themselves on wages that
were barely bovestarvation levels. Anything that would increase this burden or which made
them unable to work often made their situation despefalded to thisn England the Poor

Law reforms of 1834 and 1844 made it virtually impossible for unmarried mothers to either
get financial assistance from the state or to ensure maintenance from the fatlaetspme

women resorted to killing or abandoning their babies.

This complex web of social, legal and economic factors which developed in Britain up to the

nineteenth century heavily influenced the way infanticide was perceived in Otago as the
majority of the settlers came from Britain, bringing their laws, beliefs anddices with

them. Concern regarding the rates of infanticide in Britain was building during the 1850s and
1860s, and the discussions were followed by the press in New Zealand, often reprinted in full
sensationalist detaif. However, there is a considetaldifference between the newspaper

reports of the cases from Britain, which included full histories of the individuals involved and

33 Rose,Massacre of the Innocentss.

341bid., 17.

35 Otago Daily Times8 March 18620tago DailyTimes 25 November 1862)tagoWitness 18 April
1863;0tago Witness?8 January 1865.
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details of the crimes, and the coverage of the few local cases, which were often limited to
names of the women involved aadew basic details of the crime. It was more usual for the

papers to report details from inquests on babies who had been found dead.

In addition to the three cases for infanticide or concealment of birth for Otago, there were
several inquests intoetdeaths of babies following the discovery of their bodies or their deaths
shortly after birth. Often, in instances where a body was discovered, it was impossible to trace
the mother, so the inquests resulted in an open verdict and no further actiobedaken
against the mother for either concealment or infanticide. As with most infanticide and
concealment cases in Britain, in almost all instances where a baby died in suspicious

circumstances in Otago, the mother was unmarried.

The first case of irdnticide in Otago occurred in September 1863 when the badly decomposed
body of a baby was found in the Church of England cemetery in Duffedine body had

been wrapped in a petticoat and left between two graves about three feet from the path that
dividedthe English part from the Scottish part of the cemetery. During the inquest, the surgeon
who examined the body stated that the baby had not been born alive and was probably not
more than six months gestatid¥nFrom the way that the mother left the baalya public place
wrapped in a petticoat, it appears that she was anxious to keep both her pregnancy and the
death of the child secregven thoughthe body was left somewhere where it would be

discovered. Inthis case itis the concealment of the pregiaat makes her actions a criminal

36 Otago Witness2 October 18630tago Daily Times30 September 1863.
37 Otago Witness2 October 1863Dtago Daily Times30 September 1863.
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offence. However, with no identifying items left with the body, the authorities could do

nothing to punish the mother.

Unfortunately, the second case, dating from January 1864, also provides very little information
regarding the situation of the mother, although her identity is known. The entry in the Tuapeka
Police Diaries for 3 January 1864 reads:
Sergeant Thompson on today apprehended a woman named Mary Ann Mahony
charged on suspicion of having on the night of #figlanuary murdered her female

illegitimate child aged about 14 daifs.

There is no evidende show that this case made it to trial.

The third case from 1865 was ignored by the Grand Jury when it came to trial in September of
that year. Catherine Lyorad been living in Central with her brother for about six months
prior to being arrested on suspicion of having concealed the birth of a child. In this case there
was no evidence of a baby, no body having been found, but medical evidence suggested the
birth of a child, although it was not clear if it had been full tétrvitnesses, including friends

and neighbours all felt that she was pregnant, although her brother did not agree. According
to one witness, she had admitted to being pregnant but wastaaher brother would turn

her out. The putative father was a man on the West Coast, previously of the district, who had
written to her including offers of marriage. However, according to witnesses, she did not

intend to keep the baby. Her defenasvhat she had only been in the district for five months

38 Tuapeka Police Diaries 25 April 186324 January 1864, 3 January 1864, DAKT D390/Box 1,
Archives New Zealand, Dunedin.

®ResidenMagi strateso6 Court DAAC/ D256/253, Trial 21, Cat
Zealand, Dunedin.
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and three weeks and it was impossible for her to have been guilty in such a shftTmise.
case highlights the role that gossip, rumour and the community could have in questioning a
w o0 ma n 0 acterahdamraking her sexual behaviour a matter of public discussien,

without any noticeable physical evidence of pregnancy.

That infanticide was predominantly a female crime is clearly illustrated in the case of Margaret
McPherson, who was chargedhvconcealing the birth of her child at the end of March 1865.

Of the five cases under consideration, this is the only one with a considerable amount of
surviving evidence. McPherson, aged 24, had been a passenger on b8aninbentvhich

arrived inDunedin from Glasgow on #4Vlarch 1865. Sometime that night McPherson gave
birth to a child in the Immigration Depot, assisted by one of her fellow passengers, Mary Scott,
who was subsequently charged with aiding and abetting the concealment. There was
evidence to show that the baby had been born alive. It is unclear who gave information about
the concealment to the police, although it may have been another fellow passenger, Mary
Macgregor, who was the primary witness having provided some assigidvicherson and

Scott during the night and upon their departure from the Depot in the morning. The evidence
provided by Macgregor at the trial suggests that she was as involved in the concealment as the
two prisoners, even suggesting that they dispbsgedoody somewhere on their journey after
leaving the depdt Mc Pher sonds i mmi grant status within
support network was limited to the two women who assisted her during the night. Between
them the women agreed not to seekdita& assistance, although they had discussed it.

McPherson claimed at her trial that she had been seen by the doctor on b&irditieent

40 | bid.
41 Otago Daily Times3 April 1865;0tago Witness8 April, 1865.
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but he had not told her she was pregnant and she, herself, had not been aware dfthe fact.

There waxonsiderale pudi ¢ i nterest at the initial trial
withiit he Court was dens e®NrJusticeoRicdneodd, during the d
€ warned the jury against undue sympathy with the prisoners. He had some doubt, at

first, whether the chge of concealment of birth could be sustained, seeing that the

occurrence took place in what might be called a public dormitory. But there seemed to

have been no communication to any person as to what was going on, except to Mary

M6 Gregor ; abelebved that thahcemmumicatipn was intended as a means

towards keeping from the world at large a knowledge of the birth, then it would be

quite competent for the jury to convict the prisorférs.
An examination of the wording of this speech suggeststttefdudge himself had doubts about
the charge and was willing to voice them to the jury. Ironically, three months later, the same
Judge presided over the case against Catherin
by the Grand Jur§? In his openig remarks to the jury, Mr Justice Richmond stated that
concealment was not a grave crime, classing it alongside larceny, burglary and making a false
declaration under the Marriage A€t.In this it is not clear if he was reflecting his own views
or those of the wider community, batich statementwould have been pounced on by
contemporaries in Britain, who were in the midst of a pudlitcry over the instances of
infanticide and the wakness of the law against the criieOne wr i ter c¢cl ai med #l

said of the police, with too much truth, that they think no more of finding the dead body of a

child in the street th#®dustipgiecRi cbh mooptdad sd € @ an |

42 Otago Daily Times3 April 1865.

43 |bid., 3 April 1865.

44 Otago Witnessl0 Junel865.

45 Otago Daily Times2 September 1865.

46 |bid., 9 September 1865.

“Hi I ary Marl and, fAGetting away with murdein? Puerper a
Infanticide: Historical Perspectives on Child Murder and Concealment 2880 ed. Mark Jackson
(Aldershot: Ashgate Publishing Ltd., 2002), 16E0.

48 Mrs BainesJournal of Social Science 1866, quoted in Marl and, AfGetting
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the severity of concealment as a crime appeanirror the supposed attitude of the police in

Britain at the same time.

The | ast case occurred in October 1865 when
found dead the morning after it heden borrf? Medical evidence, presented at the inquest,
suggested that it had been born alive. The details from the newspaper report are limited to the
fact of an adjournment to allow the mother time to recover, showing that the identity of the
mother wa known. The report of the inquest shows that the jury was happy to accept the
suggestion that the mother was unconscious following the birth and that there was no doctor

or midwife in attendanc®. With the lack of medical evidence to show how or by whaans

the baby had died, the jury could acquit the mother of any wrong doing, reflecting the
humanitarian approach to coronersod6 inguests

response to the harsh laws against infanticide.

In addition to theseases of concealment or infanticide, there are several other instances which
show the communityds awareness of i nfanti ci
earliest reference to suspected infanticide in Otago dates from August 1852 when an inquest
was held following the death of a six month old bab{¥he mother had died in childbirth and

the child had been placed out to nurse with Mrs McPhee, a widow who had a slightly older

baby of her own. According to the newspaper report of the inghest,wasa rumour that

4% Otago Witness6 October 18650tago Daily Times4 October 1865.

50 Otago Police Gazte, November 186Danuary 1868, 1 November 1865.
51 JacksonNewBorn Child Murder 15.

52 Otago Witnessl4 August 1852.
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the fostered child had fAnot *rtéstunclear dstowhyt s deat
such a rumour had begun or what the basis for it lvesuld have been connected to the view

thatMrs McPhee was, at this time, not a wigakkspectable figure, as her own child had been

born out of wedl ock. As such it 1s possible
guestioned her moral standardgth the death of the child under her care prowgdan

opportunity for elements ahe community tofurther attack her character. However, the

medical evidence provided at the inquest proved that the child had diedocfsma, or

severe protein deficien&}. Furthermore, the witnesses at the inquest who appeared in support

of Mrs McPlee were her neighbours, all women, which suggests that other women in the

community came together to support her against the suggestion that she had harmed the child.

The stigma which could be attached to a married woman being charged with infanticide can
be inferred from the findings of an inquest into the death of an infant in August 1863. The
newspaper coverage of the inquest was typically succinct:
An inquest was held before Dr Samuels, Coroner of Gold Fields, on Friday,'the 14
inst., at the Bridgénn Hotel, Waitahuna, on the body of an infant daughter of Mr H.

Ditart, who was born under somewhat peculiar circumstances on ‘fhiast4 After
hearing the evidence of Mrs Woual, Mrs Hickie, Dr Nahey and Mr Ditart, the father of

the deceased infanty¢ following verdict was returned by the jwx That t he i nf a
was stitbor n; 6 and a rider was added exoner at
matter>®

This report leaves muchunsgdut t he words fAborn under somewh
were usedn other newspaper reports of inquests into the deaths of infants at or shortly after

birth where infanticide was strongly suspeci®dt is possible that the coroner and the jury

53 |bid.

54 1bid.

5 Otago Daily Times26 August 1863.

56 For exampleDtago Witnesst October 1865.
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were sufficiently uncomfortable with a charge of infantiadainst. marred woman that they

were willing to be persuaded by the witnesses that the child was stillborn. This reflects the
findings of juries in Britain at the time that were shying away from convictions for
infanticide®’ This case may also reflect an increasedlizalisation of the crime of infanticide
which wasoccurringfrom the middle of the nineteenth century with the introduction of the

plea puerperal insanify.

In her work on the use of puerperal insanity as a defence plea, Hilary Marland has found a
numbe of nineteenth century surveys that suggested that about ten per cent of women in
lunatic asylums had been admitted for some formusfrperainsanity® Likewise, Clarke

has suggested a figure of about eight per cent of women admitted to asylums38Gsand

1890s in New Zealan®. Although the records for the Dunedin Lunatic Asylum and Seacliff
Asylum are not complete for this period, it is possible to identify a number of women who
were admitted for fApuer per al omara admited boraom 1 8
number ofoccasion$® This illustrates awareness within the community of the difficulties

faced by some women as a result of childbearing, including on their mental state, irrespective

of their marital status and economic situation.

With the limited number of cases to examine and the even more limited amount of information

available about the situations of the women involved, it is impossible to make any comments

Mar |l and, nAGettimg larvday wi th murder ?

%8 bid., 173.

bid., 175, n. 27.

80 Clarke,Born in a Changing World208.

61 Seacliff Asylumi Admission Register 1863893,DAHI 19990 D264 100/1Archives New Zealand,
Dunedin.
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with regard to the role of either church or state in deterring the srohénfanticide and
concealment. During thgeriodunder investigation there is only one criminal conviction. This
low rate of convictiorreflectsthe findingsof F o xwiik on Otagd out of the 68 cases that
she identified between 1850 and 1900 onlycbhvictionsfor concealmentesulted and

Cl arkeds st udiyout@ffd8 ddseswwet@erra 86l mrdl 1899 only one resulted in

a murder convictiof?

Theeconomicrealities were recognised by the authorities in Otago:
The prospect of want, or thetaal pressure of circumstances, leads numbers so situated
to rush into crime rather than to endure privation; and the offence will take form and
shape according to the education, and associations, and status of the éffender.
In 1846 the colonialgoveme nt i ntroduced the Destitute Pers
destitute families and illegitimate childréh.However, this Act did not provide any form of
state or parish relief as the onus for support was put on members of the extended family within
the colony and the putative father of any illegitimate children. Therefore, unmarried women
without family or partners had no source of support within the settlement, forcing them to be
seltsufficient in order to survive. Following the gold rush and sheden considerable
increase in the population in Otago, the need to provide relief was recognised. In 1862 the

Dunedin Benevolent Institute was opened to provide housing to destitute members of the

community, including fAinoaf ¢ @ Bythetra ofitsittdrd c hi | dr «

®2Fox, fAMurder to c onBorai®hbhChanginyvesld 2820 36; Cl ar ke,
63 Otago Witness3 June 18665.
6410 Vict. No. 9.
3. A. Torrance, Riuwebguda Dunedim ar Dunedin and kedgbbourhood in
1890 New Zealand Text Collection (Dunedin: Mills, Dick and Co, 1890);182,
http://www.nzetc.org/tm/scholarly/t&8atPictt1-bodyl-d9-d1.html
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year of operation the Institute supported 592 individuals, 27 men, 133 women and 432 children,

mostly from families affected by illness or de&th.

The small number of cases highlights that the cases of infanticttlecatealment of birth
which did result in prosecutions were possibly only a small proportion of the total number that
occurrec®” The cases in Otago are important for being indicativeefienerally sympathetic

way the courts and community perceivdtese women and what stepsf any, thewider
community was willing to take to punish therihe moral panics associated with infanticide
and baby farming which were prevalent in Britain during this period were not mirrored in
newspaper coverage of the feases of infanticide that came to light within the settlemént.
appears that the social stigma attached to unmarried pregnancy and motherhood aa well as
certain amount of social isolation atite economic situation of many single women had a

greater inpact on their thoughts and actions than the legal deterrents against infanticide.

Conclusion

There appears to have been considerable difference in the approaches taken by the kirk
sessionsthe secular courtand the wider communitio the punishment ahe outcomes of

illicit sexual activity. The kirk sessions were diligentfallowing up on cases of fornication

that resulted in an illegitimate birth, using well established networks of communication
between the various presbyteries and parishes, even considerable distances and the
passage of time. The withholding of baptism, the most imp@#&anamenin the Presbyterian

Church was a means afecuring repentance from members of the church for whom baptism

% Ibid., 191.

%Di ckinson and Sharpe, fdAlnfanticide in early moder
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of their children held considerable areng. The courts, on the other hand, although enforcing
strict laws could show a certain amount of sympathy or compassion towards infanticidal
mothers through the interpretation of evidence made by the juries or the directions provided

by the judges.

The cases of illegitimate births within Otago show that the unmarried mothers were rarely
stigmatised by the wider community, despite a number of them facing punishment by the kirk
sessions. The majority of women who had been discplineg go on to marry within the
community and their illegitimate children were accepted by their husbands. Others were able
to rely on their families or neighbours to provide child care whilst they worked to support their
child. It is probably an importarfactor that many of these women were working class, and
were supported by other working class familiéfowever, there was middle-classstigma
attached to unmarried motherhood, which some women would have been aware of within their
communities or fanties in Britain and which they brought with them as part of their cultural
baggage. Such a stigma as well as economic considerations, a sense of social isolation, and
more recently recognised mental stresses associated with childbirth may have led some
unmarried mothers to commit infanticid&he moral panics over the rate of illegitimacy and
suspected wide spread infanticide, which occurred in Britain during the middle of the

nineteenth century do happear to have of concern to the settlers of Otago.

176



Chapter 6

Unnatural Vicesi Sodomy and Bestiality

The acts of sodomy and bestiality were completely outside the remit of the kirk authorities to
regulate. Both were classified as criminal behavisder common law anés suchfell

under the jurisdiction of the secular authorities. However, they were also prohibited by the

Bi ble and were considered to be amongst the
chapter precisely because yhmovide examples of the kinds of activities that the founders of

the Otago settlement were hoping to exclude in the new settlement, both in the sense that they
were the types of fAevilsodo that could be fou
colonial settlements, and because they did nothing to contribute to the success of the colony in

light of the principleson which itwas founded

Sodomy and bestiality were perceived as 6éunn
the laws 6 naturei sex being an act between a man and a wamansurehe procreation of

children. As Mark Jordan has shown, the definition of sodomy throughout the medieval and
early modern period was not fixédThis lack of clarityin what has been meant tye term

historically, has not been helped pdomybei ng referred to as the

! Netta Murray GoldsmithThe Worst oCrimes: Homosexuality and the Law in Eighteenth Century
London(Aldershot: Ashgate Pub. Ltd., 1998), 9; Stevan EldBeidjg, Pleasures of the Flesh: Sex and Drugs in
Colonial New Zealand 1840915(Wellington: A. H. and A. W. Reed Ltd., 19849.

2 Mark Jordan,The Invention of Sodomy in Christian Theol¢Ghicago: University of Chicago Press,
1997); H. G. CockdNameless Offences: Homosexual Desire in the Nineteenth Céintmgon and New
York: I. B. Tauris Publishers, 2003), 17.
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me nt i o This dhas desulted in the term being used to describe a number of different
activities. Sodomy is generally accepted to refer to a range of activities which have included
masturbation, sex between menkbmtweenwomen, between a person and an animal, or
between a man and woman in such a way that conception was impdsaibkich the term
sodomy could include almost all nqnocreative sex, but its accepted definition tends to be
much narrower. Sodomy is used within this thesis to despeteifically the act of anal sex
between menOther forms of sexual activity between men were na¢sified as sodomy in
legal terms. Although the teroould potentially be used to refer to sexual activity between
women,the law was generally ambiguous about the possibility of women engaging in sexual

activity together and was not illegal under Englésh. As a result there were necords found

referring to sex between women inisesed!| y Ot ac
interchangeably in the archive sources with b
clarity, in this thesissexualatd vi ty i nvolving only men is refe
activity involving a man or woman and one or

terms fihomosexual 06 and Ahomosexualityo have d

reguldaion of sexual activity within the colony, as they were not first used until 1869 in German
and 1892 in English, and they often refer more to the concept ofsamelationships and

identity than to the sexual &tt.

3 Katherine CrawfordEuropean Sexualities, 14a@00(Cambridge: University of Cambridge Press,

2007), 156.

4 Matt Cook, ed.A Gay History of Britain: Love and Sex Between Men Since the Middlg@gfesd:
Greenwood World Publishing, 2002)08 Sean BradyiMasculinity andvlale Homosexuality in Britain, 1861
1913(Basingstoke: Palgrave Macmillan, 2005), 10.
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The laws that punished sodomy aretlity in nineteenth century New Zealand were based
on Henry VIII1I6s Act of 1533 which nfade bugge

Forasmuch as there is not yet sufficient and condign punishment appointed and limited
by the due course of the Lawf this Realm for the detestable and abominable Vice of
Buggery committed with mankind or beast: It may therefore please the King's Highness
with the assent of the Lords Spiritual and the Commons of this present parliament
assembled, that it may be erextby the authority of the same, that the same offence

be from henceforthdjudged-elony and that such an order and form of process therein

to be used against the offenders as in cases of felony at the Common law. And that the
offenders being hereof comtiby verdict confession or outlawry shall suffer such pains

of death and losses and penalties of their good chattels debts lands tenements and
hereditaments as felons do according to the Common Laws of this Reanénd

that no person offending in yisuch offence shall be admitted to his Clergy, And that
Justices of the Peace shall have power and authority within the limits of their
commissions and Jurisdictions to hear and determine the said offence, as they do in the
cases of other felonies. Tt to endure till the last dayf the next Parliament.

Although originally enacted until the end of the next parliament, the law wersaited three

more times under Henry and then made permanent in 1541. This Act was refined under
Edward VI, in 1548, wh the slight amendments that lands and goods were not forfeit and the
rights of wives and heirs were safeguarélétivas then repealed by Mary, but reinstated again
under Elizabeth 'in 1562 as it had been in 1533. English law remained in force Zelsliand

until the 1867 Offences Against the Person Act, when the death sentence was replaced with
life imprisonment for a minimum of ten years for conviction of the act or two years for an

attempt! Despite sodomy being a capital crime, there is no ecedhat any man was

executedn New Zealand under this Aatlthough a death sentence was given to John Gere in

525 Hen. 8, c.6; 32 Hen. 8, c. 3.

6 H. MontgomeryHyde, The Love That Dared Not Speak Its Name: A Candid History of Homosexuality
in Britain (Boston: Little, Brown, 197)) http://www.fordham.edu/halsall/pwh/englaw.asp

72/3 Ed. 6,¢.29; 1 Mar. st 1, c. 1, s. 3; 5 Eliz. c. 17; 31 Vict. 5.
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1867 when he was found guilty of bestiality. This sentence was datemutedby the

Governor to penal servitude for life

What was the reas for such strict legislation? It has been suggested that the obsession with
punishing all forms okex that were perceived to bhgainst nature angonprocreative that

has been found in Western cultures has its foundation in a combination of Gresio iy

and a Jewish fear of Greek thinking that were embraced by early Christidassa result,

Western Christian cultures developed prohibitions against sexual acts between men and
between men or women and animals that were articulated in the Biblelgpah Leviticus,

but also in the story of Sodom and Gomorrah. The Christian Church constructed an
interpretation of the destruction of the cities of Sodom and Gomorrah that did not necessarily

reflect the initial meaning behind the stdfyit has beeisuggested that the original punishment

brought down by God was for the sin of pride, however, early Church Fathetsrgreted it

as part o f the incorporation of ARGreek conce
t houd hThéresult wasthe caet i on ofal & BGaatgbry of sinod a

condemnation and punishment of sodomy and bestiality throughout Edrope.

Despite the prohibition of sex between men and the monitoring of any irregular sexual activity
between the sexes, by the earlydarn era several Western societies, especially England, were

structured in such a way as to encourage hsauial groupings, from public schools, through

8 Otago Daily Times22 October 1867.

9Vern L. Bullough and Bonnie Bullmh, Sin, Sickness and Sanity: A History of Sexual Attit(Ness
York: Garland Publishing Inc., 1977), 10, 16, 20 & 39.

101pid., 39.

1bid., 39.

21bid., 39.
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the army and n &Thsedtb situativasnvbese youhguriers were segregated

into singk-sex worlds without access to women. It has been suggested that in such
circumstances almost all males had sexual relations with other males, based on an age
structured system of passive adolescent boys and active oldéf mé&hough the evidence

for the existence of such a system is limjiedppears to have had tacit approval, even if such
approval was only b a’lsgshouldaso betnotedthat thg polacingof i n d
samesex sexual activity by governments and other authority grbap never been consistent

or systematic, despite legislatibhln Britain, during the eighteenth and nineteenth centuries,
increases in arrests for sodomy seemed to ha
in policing of ordinary offence¥, although there were occasions when arrests tended to
coincide with moral panics, especially after high profile instansgsh as th&oulton and

Park trial of 1871 These men had been arrestedpril 1870 at the Strand Theatre, London,

dressed awomen. They were subsequently charged with committing buggery, inducing and
inciting others to commit buggery, and outraging public decency and corrupting public morals

by appearing in public places disguised as wotfiérheir defence, that they diditfo a fl ar k o
was successful in leading to their acquitt@he trial excited considerable public interast

exposed the private lives of several public figures including politicians and peers to intense

examination. The wider anxiety about sexual motglihat occurred during the latter part of

13 Goldsmith,The Worst of Crimed. 1.

YRandol ph Trumbach, #fAThe HedtweylondoaandhkidQuedal e i n Ei gt
| nt er a cliovepSexs Intinacy and Friendship Between Men,l®0 ed. Kat herine O6Don
Mi chael OO6Rourke (Basingstoke: Palgrave Macmillan, 2¢(

15 1bid., 1013.

16 Cook,A Gay History of Britainxii.

YH. G. Cocks, fdSecr et sl 9 1C A GaeHistory of Britaihi Leve and 8ex, 1800
Between Men Since the Middle Aged. Matt Cook (Oxford: Greenwood World Publishing, 2007), 110.

18 Neil McKenna,Fanny and Stella: The Young Men who Shodkietbrian EnglandLondon: Faber
and Faber, 2013), 35.
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the nineteenth century resulted in the introduction in 1885 of the Labouchere Amendment that

prohibited the majority, if not all sexual acts between men.

Sexualencounters with animakgppear to have been prevalé rural agricultural settings at
various times in Western histoty.According toRydstromsexuality in rural, predomimély
agricultural regionsencompassea more diverse set of factors when compared to urban
sexuality?® Firstly, people had a greatéamiliarity with a range of animals than in urban
settings. Secondly, the division of labour generally meant that children were given
responsibility for tending farm animals. Liliequist arguesthat bestiality was one form of
sexual relief that pogiubescent boys practid specifically in agricultural ared$.However,
pre-pubescent boys have also been found to be having sex with animals, suggesting that other
factors were at work. Evidence from Swedish bestiality trials of the seventeenth andhéightee
centuries implies that young boys often learned about bestiality from oldef*olbysas been
argued then that bestiality formed part of the sexual education and experiences of boys in
agricultural areas of Europe, as much as it was a form of seliedlfor older youths and

possibly older men.

Although bestiality was punished alongside sodomy under legislation,batidwere

mentioned in the same context in the Bible, few scholars have exathastwaoactivities

19 Jens Rydstronginners and Citizens: Bestiality and Homosexuality in Sweden 1881(Chicago:
University of Chicago Press, 2003}87

201bid., 7.

22Jonas Liliequist, GrdBsingthesBoundariedlmptavéen Man and Antimalrine :
Seventeenth and Ei g bBouraatalthehHistorg of Sexuality n® &v@99H: 4130

2l bid., 0o 412.

2l bid.-4.0 413
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together* It may be possiblestsuggest that a similarity between sodomy and bestiality could

be constructed if both activities are looked at in the light of what was considered the sexual
6normé in ancient Athenian society. The con
were expected to penetrate social inferiors, which could include women, boys, foreigners and
slaves®As Rupp states, this privilege of #dfelite
lingered on into early modern Europ@ It would not be difficultto suggest, then, that a man

who penetrates an animal, his social and natural inferior, is continuing a sexual tradition that

had its origin in classical antiquity. The difference between whom or what is penetrated may

have been due to availability oh&ml partners, age and/or sexual experience.

The concept of penetration is also important because the majority of European laws against
sodomy and bestiality did not include women. There were exceptions to this, such as Sweden
wher e a i ha nwefeprosecuted underdhe &imHowever, to many in positions

of authority, both religious and secular, a sexual act required a%enis.

In this chapter court cases that involved sodomy or bestiality are examined against trends found
in other parts of Wesrn culture at the same time. The relative involvement of the local kirk,
the secular judiciary and the role of the wider community in punishing these activities is
examined in light of the roles that they play in regulating the sexual activities ofereoifb

the community. It may be expected that as these activities could be percefesteasg

24 Rydstrom,Sinners and Citizeng-8 & 30.

®Leil a J. Rup pal Histofyoftam&lesx aS eGJmankl oftthg Hisiory of Sexuality
10, no. 2 (April 2001): 288.

26 |bid., 289.

27 Rydstrom,Sinners and Citizen$.

2Rupp, ATowards a &HeoxbaSe xHiiasltiotryy, 0o f2 9S7a. me

183



disorderly behaviour andctively undermining the morals of the community, the kirk and
members of the community would be very active in their punishnt¢émivever, the evidence
suggests that there was no one overriding attitude of condemnation towards men who had sex

with other men or with animals.

Sodomy

Go! | shall waste no words upon you. You are sentenced to be imprisondapand

to hard labour for the term of two years. | trust that the gaoler will use every means

within his power to prevent your associating with the other criminals under his charge.

| do also trust that the authorities of this place will take such stepgsmbpsevent

this man, who is a disgrace to humanity, from walking about the town and becoming

the talk of children of the rising generation who should not, if possible, know that

such abominations are possibfle.
For Judge Johnston to express such sentsrs® vehemently, he must have not only held very
strong views about sodomy personally, bavebeen confident that such views were shared
by the gentlemen of the jury and the wider community. Although this sentence was passed in
Nelson in 1863, iseens reasonably safe to suggest tkizd colonial elite of New Zealand
would have been comfortable with the stand that Judge Johnston had taken, and the
appropriateness of the sentence. The view that such a crime should be nameless and that the
young shouldoe protected from the knowledge of i ts

English | egal and cultural traditiochThand coul

legal fraternity of colonial New Zealand continued this tradition.

Much of the scholarlyvork on samesex activities in meteenth century New Zealand has

focused on the cases of missionaries such as William Yate, a Church Missionary Society

2% Judge Alexander James Johnston, Nelson Supreme GourEdward Wilsoi6 January 1863,
Nelson Examiner and New Zealand Chronidlé January 1863, 3.
%Cocks, fASecrets, Crimes and Diseases, o0 113.
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missionary stationed in the Bay of Islands between 1828 and 1834, and novelist Samuel Butler
(183519@) of Christchurci! There has also been a focus on the emergence of a homosexual
culture in New Zealand, wit€hrisBr i c kel | 6 s woesexkrelabons opeaihgehe s a me
doors to a wealth of sources and evidence previously overlooked or underuticdeding

thevisual and the reeading of courtecord3? However, there has been a tendency to look

for the homosexual or for an embryonic homosexual culture, thereby overlooking individual
instances of sodomitic activity between men who were not netdgssaxually attracted to

ot her men and would not have considered the
sexual release where they could find®itTo contemporaries sodomy was perceived to be a
sexual act that any man could be capable of dfingwas this belief that caused fear amongst
authorities. If it was true then situations where large numbers of single men lived together
without female company made authorities worry that the men would resort to anal sex with
other men as a means of rely their sexual frustrations. This fear was evident in British
images of the penal colonies in Australia, and heavily influenced the transportation of

women?3°

31 Chris Brickell,Mates and Lovers: A History of Gay N@ealand(Auckland: Random House New
Zealand,2008) Chri s Brickell , #AThe Sexuakity dpwnrucder:socfalamd gay i dent
historical persepective®d. Allison Kirkman and Pat Molonefp@nedin: University of Otago Press, 20064
5Jud t h Binney, f@AWhat ever NevaZegaadcJeudnal bftlistt8prm.r2 (1B75): Yat e ? O
1112 25; Phi | Par ki nson, A0A most depraved young mano:
Outlines: Lesbian and Gay Histories of Aoteared.Alison J. Laurie and Linda Evans (Wellington: Lesbian
and Gay Archives of New Zealand, 2005).

32 Brickell, Mates and Lovers

33 One exception is BrickelMates and Loveris which he does discuss a number of these case$].34

34 AlanBray,i Ho mo s e and thd signs pf male friendship in Elizabethan Engéaristory
Worksho®29 (1990):2.

®Kirsty Reid, fAThe Horrors of Convict Life: Briti:s
Cultural and Social Historg, no. 4 (October 2008): 48195.
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Instances of sodomy, as sexual dbtgt came to the attention of authorities in Otago were
punished under the laws against buggery. Due t@énerally privatenature of samseex

sexual activityscholars have reliesh trial records and press publications, where available,
make visiblethe history of sodomsf There is an inherent weaknéasa focus on the police

and court records as the cases that came to light were less likely to involve two consenting
partners, who could if discrete keep their activities hidden from view. Although this in itself
is interesting to note, because it suggdwtsexual activity between mewaslightly policed

it means that historians are likely to gepatial view of sex between men in past societies.
The police and courts generally only came into the picture when the act was forced upon a man
or boy, if one of the partners later denounced the other, or when a third party becomes
suspicious enough to investigdfeAs a result the seven cases examined here provige

limited view of sodomy in early Otago.

One factor, although not unique to Otagwat had a considerable impact on the size of the
male population, the creation of horeocial groupings and the potential for sases sexual
activity to occur was the discovery of gold in 1861. Goldfields weeate ndominated
environments Evidence from the Californian goldfields appears to show that men took on
female roles, not just domestically such as cooking and cleaning for other men within their

working partnership, but also including as dance and sexutleus for other diggef§.This

%¥George E. Haggerty, fAMale Love amhale Sex,ilndmmdys hi p i n t |
and Friendship Between Men 153600 e d . Kat herine O6Donnell and Michael
Palgrave Macmillan, 2003), 71.

SChris Brickahid, siBéyptsspaegot i atSociajandQulto@ler ot i ci s m
Geographyll, no. 6 (September 2010): 587EldredGrigg, Pleasures of the FleshO.

38 J. D. Brothwick,Three Years in CaliforniéEdinburgh 1857), 32Q quoted in Stevan Eldre@rigg,

Diggers, Hatters and Whor es: TAucklan8:tRandonHouseNeve w Zeal and 6.
Zealand, 2008), 22 note 33.
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casual use of men as sexual partners has bee

men seeking sexual and emotional companionship from other men because women were a

limited commaodity?®

Although the exactumber of men who arrived in Otago in the years immediately after the
discovery is unclear, is claimedthat as many as 85,000 men arrived in 1862 #l®riEhe
resultant sex imbalance was as high as 944 eligible bachelors over the age of fifteen for every
100 spinsters aged between fifteen and forty in Otagduch a high number of males meant

that opportunities for heterosexual encounters, whether casual, commercial or more enduring
were very limited, and men had to find sexual partners where they euudther among
prostitutes or with other men. The number of prostitutes has been put at 300 in Dunedin in
1864, with much smaller numbers in the gold figldns*? For some men, female domestic
partners were almost completely unavailable. The Chinegerdigvho arrived in Otago from

1866 were unable to bring their wives with them due to Imperial law forbidding Chinese
women to travet® Although they also made use of prostitutes, they were reputed to be
ffaddi ct ed®d Sucha view, doweusr,. mayvemerely reflected contemporary anti
Chinese prejudice.Unlike Europeans, the Chinese were tolerant of sexual acts between men,
which were allowed by imperial lav#8.As a result of these factors, the potential for same

sexual acts in Otago was higliHowever, only seven cases of sodomy or attempted sodomy

came to court in Otago between 1860 and the introduction of the Offences Against the Person

3% Robert Aldrich,Colonialism and Homosexualifzondon: Routledge, 2003), 57.

40 Eldred-Grigg, Diggers, Hatters anéVhores 103.

41 EldredGrigg, Pleasures of the Flesh2.

42]. G. S. GraniSaturday Reviewl4 May 1864, 80.

43 EldredGrigg, Pleasures of the Fleshi2; EldredGrigg, Diggers, Hatters and Whore441.

44 Eldred-Grigg, Diggers, Hatter and Whoreg44; EldredGrigg, Pleasures of the Flesii5, 47.
45 Eldred-Grigg, Pleasures of the FlesH7.
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Act at the beginning of 1868, and there is no evidence that any of them resulted in a

conviction?#®

If the number of men was so high and the potential for ssmaexual acts was similarly high,

why were there no convictions for sodomy in Otago? Firstly, the majority of men who had sex
with their fimateodo did so, p r e Fheineativilieycould n pr i v
be hidden from the law, and other men would have to have been bothered enough by their
activities to get involved and report thémSecondly, as has been suggesteSteyarEldred

Grigg, a large number of arrests for sodomy cenafited sodomy resulted in an acquittal.
Thirdly, the lack of convictions may perhaps be due to the requirement for considerable
evidence to secure one. There were strict rules regarding the admissible evidence to prove a
charge of sodomy which includgutoof of both penetration and emission of serffers a

result few prosecutions were successful and it was more likely that the charge would be for
attempted sodomy, as under English common law any attempt to commit a crime counted as a
crime in itself® It was also likely that a conviction would be easier to secure if the accused

was charged with a lesser crime, such as assault or using obscene I&hguage.

This desire to avoid laying a charge for sodomy which would be most likely to fail is perhaps

best llustrated in a case from May 18@zatappeared before the Resident Magistrate under

“Dunedin Supreme Court, Dunedi 96K DYACH247/at e' s Cour t
Archives New Zealand, Dunedin; Supreme / High Court, Dunedin ... [dad]strate's / DistricCourt,
Dunedi n -1892, DASCAD256/, Archives New Zealand, Dunedin.

47 Brickell, Mates and Lovers35.

48 Eldred Grigg, Pleasures of the FlesbO0.

49 Goldsmith,The Worst of CrimeS4.

YCocks, iSecrets, Crimes and Diseases, 0 110.

51 Cocks,Nameless ¢nces556.
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the Vagrancy OrdinanceThe accused in this instance, Hamil Strangsmoatt, had been charged
with having used profane, indecent and obscene language, as opposed tagnyethiang
to sodomy. The arresting officer stated that he and another officer had been attracted to a noise
on George Street near the Octagon between eight and nine in the evening:
On reaching the place he found a number of persons assembled anevegtgating
the cause of such a concourse of people, was informed that the accused had been found
with a boy under questionable circumstances; and while the conversation was going
on, the prisoner uttered foul language.
In this instance, it appears thihe only offence that the police were witness to was the use of
foul language, although it is obvious that members of the crowd were possibly in a position to
provide evidence against the accused for a more serious offence. The newspaper report refused
to provide details stating that they were Aof
p u b | %cDedpijedhe evidence of the police, the Resident Magistrate dismissed the case;
however, the arresting officer stated that he would be layirtgelucharges under a different

section of the Vagrant Act. Whether he did or not is unclear as Hamil Strangsmoatt made no

further appearances in the Dunedin Resident

St r an g scase, althaudhslimited in scope and informatimessuggest there was an
el ement within the community who did not apftg
guestionable circumstanceso. I n addition t
between men, there may have been other factors atlplay. may be t hat the ke
as the activity taking place was obviously at least garhlic. It may also be that either the

difference in ages between Stramgatt and the boy, or the age of the boy himself was of a

520tago Daily Times Resi dent Magi stratedés Court, 9 May 1862
53 |bid.
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nature to cause general aoftee. However, the police chose to use a lesser charge under the
Vagrancy Act against the accused, that of having used profane, indecent and obscene language.

AsH. G.Cocks has suggested MAdAprosecutions for Vi
susceptiblao summary jurisdiction and therefore avoided some of the problems associated

with sending homosexu&l offences to higher co

The need for considerable evidence and reliable witnesses is illustrated in the case of Alexander
Ross, alias Clark, whichag heard at the Supreme Court in June 1864. Ross was arrested after
having attempted to have anal sex with a thirteen year old stable hand at a hotel in Macclaggan
Street. The evidence presented in court by one of the witnesses appears to be safficient t
suggest that a conviction for an attempt at sodomy could have been made:
éabout 5 minutes before 1, I saw the Priso
room where | was and the boy Pendry. There are 5 beds altogether in the room.

Prisoner pointed ta bed alongside the one Pendry was laying in and said this bed will
do for me... The cook then went out ... Prisoner then sat on the bed smoking his pipe

for sometimgsic, when | heard him say to the boy i
at this time .. The boy said fAfor whato. Prisoner
of youo. Prisoner then undressed himself
alongside of youo. The boy said ANo! I f vy
Prisonersaidi |l 6!/ 1 only come into bed for a coupl e

By this time prisoner got off his bed and |
next thing | heard prisoner tell the boy was that he would buy him a suit of clothes. He

then asked the boy if he had a father. The boy said yes and that he was in Dunedin.
Prisoner then told the boy that if he would behave himself that he would take him to
Canterbury to his public house. The candle was out at this time, but by the Iight fro

a skylight i mmediately over the boyds bed
the boybs bed. The next thing I heard hin
after this | heard the boy say AOHy! Oh! Yc
iHush! Hush! o | then heard the>®boy say fiif

54 Cocks,Nameless Offences5.
%5 Reginav. Alexander Ross, alias Clark, DAAC/D256/2%6@al 18, 1864, Archives New Zealand,
Dunedin.
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The key feature of this case is the reliability of the withesses as opposed to the nature of their
evidence. On the face of it the evideappears to confirm the guilt die prisoner However,

as Netta Goldsmith has suggested the biases of the judge as well as the appearance of the
witnesses could heavily influeac t he | ur y 6 s relpkilityofeheit évidencé® f t he
The key witness in this case was the victinthef alleged assault, Mark Pendry. By his own

admi ssion his father had kicked him out for
boy MfAamongst the hotels of Dunedi no, whil e
c har @cThejudgewasquoed i n the newspaper as not be
more likely to corrupt, than that to which this boy was left, whether by his own fault or his

mi s f o P®tPendrg admitted that the accused offered to take him to Canterbury with him

and buy hin new clothes® It also appears that money changed hands with the prisoner
handing Pendry 5/but it is unclear as to when this happened and why. Pendry claimed he
was given it the next day &lbeother kiteeddaimadot t o
it was immediately after the sodomy atterpfThis suggests the possibility that Pendry had

agreed to some form of contact.

The other major witness was sharing the bedroom with the acanddtie victim. He was a
i c ol ou rcalldd Thoenpsomwho worked as a shoe bladk his summing of the evidence
the judgespentsomet i me f ocusi ng oimstruttihgehe junythaniteMassndts r a c ¢

relevant to the case:

56 Goldsmith,The Worst of Crimest1.

57 Otago Witnessl1 June 1864.

58 |bid.

®Judge Richmondds Notebook Criminal Cases 1864, D!/
Dunedin.

50 |bid.

51 |bid.

191



His Honor, in summing up, said he would first invite the jury to consider thactkar

of the witnesseséThen consider the charact
should weigh with him. It did not in the least. As he had remarked in a previous case

that day, many men of the nedgic] race were living here as respectabld aighly

worthy citizens in their own spherfs.

In colonialOtago raceould be a factor in how jury judged theeliahlity of a witness.

The judgeds main concern with this witness wa:
same kindonapregvous occasion, without infor%ing the
Having admitted as much, dAevidently without t
bl ackening his character, 0 had undermined hi s
evidence from the previous instance was that it was by mutual consent, so he had said
nothing® In this case, he became involved as more than a witness to the act when he felt that

the boy was not consenting. After the accused left the room he went tothepioitident to

the landlorc?® The landlord, John Crouch, was the final witness in the case. His character

was also suspect as he had recently been charged with keeping a disorderf§ Heuse.

individuals reactedlifferenly to samesex sexual acts.Some men were content to allow
consenting partners the privac)utthisd@yotsiteeded,

well with other parts of the community, to whom sodomy was an act against nature.

In beginning his summing up with an exantina of the character of the witnesses before

looking at the evidence, the judorethe case of Ross, alias Cladgpears to be undermining

62 Otago Witnessl1 June 1864.

63 |bid.

640tagoWitness 11 June 1864; Juddmnalkaseshladéd.ndos Not ebook
55 Otago Witnessl1 June 1864.

%Judge Richmondds Notebook Criminal Cases 1864.
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the case against the accused. He does comment on discrepancies between the evidence of the
two witnesses, and betsn statements made in Court and previously at the Resident
Magi st r a% & fudg€hmd a viery strong opinion of the case, which was influenced
by his low opinion of the witnesses:
On the whole he did not concéat was not his duty as a judgedonceal his opinion
of the case, as it was his duty as much to protect the innocent as to punish the guilty.
True, it was for the jury alone to acquit or condemn; but it appeared to him there was a
very strong shade of doubt cast upon the testimonghéyconsideration both of the

character of the witnesses and of the discrepancies in the evidenc® itself.

The jury returned immediately with a not guilty verdict.

The reporting of this casagainst Ross, alias Clarkas shown that there was nosiagle

attitude towards sodomy that was acceptable to all members of the community. Thompson
was happy to accept that some men had sex with boys or other men, so long as both partners
were consenting. The judge on the other hand felt that all sodomggamst nature, and that
Thompson was almost as culpable as a convictédnsite by admitting to having previously
witnessed a similar act .0%Therk araitivo pdintsnaboatthisi ng t
case which are notable. Firstihe defendanwas charged with indecent assault in 1868 in

Oamaru, but the case, which involved a man not a boy, was dismissed after the Grand Jury

returned Ano bill 0. He is the only one in
Secondl vy, iardd6mamo Acallloed Edward Robson w
sodomy, but the case was dismissed in the R«

Theman,whomThompson had referredlbavi ng previously witnesse:f

67 Otago Witnessl1 June 1864.
58 |bid.
59 |bid.
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ki ndo hd avidénoagthe Ross casevas also a coloured man called Edward Robson,

and may have been the same pea®the man, Robson, charged in 1867

One of the other cases further illustrates this flexibility of opinion within the broader
community. Earlyin March 1862 Arthur Symons or Simmons was charged by Thomas
Edwards of assaulting him fAfor the ™ psrposes
reported in the newspaper Symons had been given a double bed to share with Edwards at the
Shamrock Hoteliwet her st onds Gul ly, al I’””Suchsharimgohgl e be
beds was not unusual in hotels and boarding houses at theAfteethey went to bed Symons
attempted to commit the offence:

[Edwards] immediately got out of bed, and declaredbeld not sleep with him. On

complaining to the landlord, the latter said the man was drunk, and did not know what

he was doing, and he had better pass it 6ver.
The excuse that the accused was drunk appears to have been regarded as an acceptable reason
for his actions. Howevethe landlord, Joh@utram alsstated hat i f At he prisone
habit of committing such an offence he will attempt the sameroe $ature occasiod™ This

suggests that he maépve been aware men were having sex with otheramene goldfields,

if not necessarily in his hotel.

It appears that Edwards would have taken Out

However, a weekater Symons again asked for a bed and updne  medirmg tegether

“Judge Richmondds Notebook Criminal Cases 1864.
" Otago Daily Times14 March 1862.

72 |bid., 12 March 1862.

73bid., 12 March 1862.

74 Regina v. Symons, DAAC D256/245, Trial 63, 1862, Archives New Zealand, Dunedin.
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Symongt r i ed t &dwéardss s alunl ttohi s i nstance, Edwar ds 0
the prisoner a sound thrashing, when ddr Outr
outside and he should be handed overtotflefhh e newspaper report of
suggests that on the second occasion he was
claims to have gone immediately for the polite€On this occasion bihe witnesses stated that

Symons was sober, so did not have the excudeuatenness’’

I n this case it appears that there were susftg
his evidence that another man refused to share abed withhimashefva | ow 178 f e ¢ h;
During the second occasi on, Edwards admitt e

t he pri s oA &hiscomld bel constraedl as either an attempt by Edwards to secure
evidence against Symons, by acting as a passoigient, up to a point at least, or acceptance

of Symons6 attentions so long as 8 he@Quweamods
suggestion, after the first attempt, that he may try again in the future shows an awareness of
sexual acts bet®en men being repeated by some men as opposed to beioff aogvities.

There is no evidence that the withesses were accepting ofssansexual activities in this

case Edwards was an unwilling partner, Symons was not under the influence of akowhol,

the hotel may have been too public a place. No conviction against Symons has yet been traced

in this case.The case was scheduled to be heard by the Supreme Court first in May then in

October 1862, but neither of the local newspapensgairs details of the case for those sessions

5 Otago Daily Times12 March 1862.
¢ 1bid., 12 March 1862.

7 Regina v. Symons.

8 |bid.

9 |bid.

80 |bid.
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of the court. Archivedlew Zealandolds the witness depositions only. Symons is not listed

in the surviving Otago Police Gazettes amongst discharged prisoners.

No matter how accepting parts of the community wefesamesex sexual activities,

accusations of sodomy appear to have been taken very seriously, especially when they proved

unf ounded. Mr Justice Richmond was quoted as
of fence second onl% Two caset that camé tb ¢he SuprenietCouet | f O
bet ween 1860 and 1868 were returned fAno billo
di scharged at the Resident Magistrateso Court
from four of these casgeagainst Arthur Fowler in January 1863, William Chard in August of

the same year, Joseph Gregory in November 1866, and Edward Robson in September 1867,
beyond the name of the accused ¥ ihekfifihoaseFowl er o

from 1864, against Alfred Marsiraised very strong feelings locally against the accuser.

ThecaseagainMar sh was thrown out as a fino bill o by
of the Supreme Court. Marsh had been working as a waiter at a hotel @hRlorers, having
been seriously injured in an explosion whilst working as a steward on board a ship in July

1863. On an evening in March 1864 he was accused of having got into a bed that was already

occupied:
eéhe pull ed my shirt xopwithmedwhénr anvekd | found have c
one of his hands on my thigh and the other one on my privates. | tried to get away from
him but he pulled me back twice. I got ou
replied Ato get a ppayoungmananmddoaml bhdlshoald d @Ay o
not think you would wish to injure me in tF

81 Otago Daily Times4 June 1864.
82 Regina v. Arthur Fowlel)AAC D256/435/ep, 1863, Archives New Zealand, Dune@itago Daily
Times 21 August 1863Dtago Daily Times5 September 1867.
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in the same room. | awoke them. The prisoner remained in my bed. | went outside
and gave information to the constable on dity.

In response Marsh claims to have gone up to bed and slept soundly until his accuser woke the
ot her men in the room. There was some discu
that Marsh tended to sleep in the same bed each night. Hiseasuggested that Marsh

of fered him the bed B3fiMassh tnehe stheohand|dimed thathis e qu i r

accuser appeared to have selected the bed himself:

éwhen | got into the room this young man
in. | did not intend to go into that bed. When he complained of the bugs being so
troubl esome | sai d | could sleep in it [
nothing mo® e about ité

This discussion of beds and who slept where highlights tlyelvea hotel rooms and sleeping
arrangements could be comilte to sexual activity between merShared beds were not

unusual in working class environments during the nineteenth century, and hotels and boarding
houses would have had several beds inaroBm.i c k e | | has stated that
province [of Otago] booked two mal e®aAsranger
a result the sharing of beds may have enco

opport¥nities. o

The importance focharacter social statugnd respectability within society, even for a man

accused of sodomy, appears to have influenced how he was perceived by the wider community.

83 Regina v. Alfred Marsh, DAAC/D256/250/Trial 13, 1864, Archives New Zealand, Dunedin.
84 |bid.

85 |bid.

86 Brickell, Mates and Lovers3s.
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The newspaper coverage ofthe Bhar t r i a | in the Port Chiial mers R
which was held behind closed doors, was very supportive of the accused:
The accused, who has hitherto borne an excellent character, had been acting for
sometimgdsic] as waiter at the Port Chalmers Hotel, his previous employment having
been that of stward on the shiglectric, on board of which vessel he was some months
ago seriously hurt by a gunpowder explosion. The accuser is a man who was employed
in the Government surveying boat. Had he remained in the port, he would probably
have been subjeddo some serious persaiviolence, the feelings of a number of the
inhabitants acquainted, being very strong againsthim.
This report implies considerable sympathy and support for Marsh. It is impossible to suggest
why the charge had been made agaMatsh, nor why he was committed to trial at the
Supreme Court. Mr Justice Richmond suggested that charges such as these were laid for the
purpose of extortioR” Af t er such a charge it could be very
Marsh may indeetave suffered in this way as he was charged in 1865 with being a stowaway

in company with a former soldier named William Thompbivhy he felt the need to leave

Dunedin is unclear, but it appears that he lacked the funds to pay for his fare.

From the caes that have been examineauanber of conclusionsan be madabout the men

involved. Firstly, in the majority of these cases the man who initiated the sexual acts appears

to have been the dominant partner. This may have been due to the relativethgasan

who initiated the act and his fApartnero. [ n
although the age of the boy in the Strangsmoatt case is unknown. Symons, Marsh and their
accusers were Ayoung meno. thesSmeen wanecchayged withh e s e x |

having initiated were | imited to handling t

88 Otago Daily Times29 March 1864.
81bid., 4 June 1864.
90 Otago Police GazetfdNovember 1861 January 1868, 1 June 1865, prisoner discharges.
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penetration. However, in the Symons case, on the second occasion he offers to fellate Edwards,
indicatingthat offering oral sex may havedyrean approach taken by some men looking for
male sexual partnef$. Thirdly, it appears that most of the men involved, both participants
and witnesses, were working class men. The men in the Symons case were mostly miners
Alfred Marsh was working as aaier at a Port Chalmers hotel, Mark Pendry was an itinerant
stable boy in Dunedin, and William Chard was a cook at an accommodation house in
Tokomairiro. Alexander Clakk alias Rossappears to bmore middlethan workingclassfor

he was in a positiomtnitiate contact by offering employment and money. However this may
have been part of the persona that he used to secure paReepite these general points the

one overriding factor in all the sodomy cases that have come to light in Otago pher to
introduction of the Offences Against the Person Act in 1868 is that the sodomy cases that came

to trial resulted in the defendant being acquitted.

This high rate of acquittal may suggest a number of things, including a difficulty in securing
sufficient evidence to secure a conviction and no firmly held opinion within the community
towards men who sought out other men for sed»
bill é by Grand Juries, it may be epwesekagem| e t o
not to have sodomy discussed in a public court rooeflecting the opinion of Judge Johnson

guoted at the beginning of this section that the rising generations should not know that such

abominations existet.

%1 Regina v. Symons.
92 Judge Alexander James Johnston, Nels@re&Sue CourtR v. Edward Wilsod6 January 1863,
Nelson Examiner and New Zealand Chronidlé January 1863, p. 3.
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Bestiality - Offensa cujus nominatio crimen est
When John Cole was acquitted of bestiality in January 1863 he burst into tears. The
charge against him, that he thieérderanaturel oni ou:
attempt carnally to know a certain female dog and then with the said female dog
feloniously did attempt to commit and to perpetrate the abominable crime of
b u g g e ?° godld have resulted in a death sentence if he had been foundajuilty
the act of bestiality.
The case againdbhnCole, astore manwas based on the evidence of a single witness, another
storemarwi t h whom he shared quarters and who cl ai
the back part of the doginhishandmdo pushing Col e away saw Ahi s
and his peni s i% Thavaliityafteddencd in cageswhéré tere.istonly
one witness was often an issue mentioned by Supreme Court Judges in their addresses to Grand
Juries in Otago ahts time® These cases could come down to whose evidence was more
believable in the eyes of the jurors. Although in this case it is difficult to determine what
factors led the jurors to believe the prisoner over his accuser, the sympathetic repdtieng by
court reporters may suggest that Cole was more personable:
John Cole, a very decent looking young fellow, was indicted for having committed an
unnatural crime at the Dunstan. The only withess was G. W. Smith, late storeman with
Patterson, at the Durst, in whose service the prisoner also was. The prisoner alleged
that the charge had been trumped up to gratify malice. If time was allowed, he could
get an unexceptionable character from the mayor of Geelong and other gentlemen in
that town; in which hdthe prisoner) had parents, five brothers and sisters, a young
wife, whom he has left not four months ago, and an infant%on.
This newspaper report paints a portrait that elicits a sympathetic response from readers. Here

is a decent young family mangtlong in Otago, well respected in his hometown of Geelong,

who has been maliciously accused o¥igedGcrime. Specific details of the crime wereft out

9 Regina v. Cole, DAAC/D245/247/Case 144, 1863, Archives New Zealand, Dunedin.

9 |bid.

% For example se®tago Daily Time$ December 1865, Becember 1870, 5 September 1871.
9 Otago Daily Times28 January 1863.

200



of the report encasingoestialityin a silence that stands complete contrast tthe detailed

reporting ofothersexualcrimes.

During the third quarter of the nineteenth century, court tmaBunedin were reported in

detail by the local newspapepoviding not only asource of information abotite evidence

put forward in the case, but alswsights intoh e communi t yés views of
behaviour, especially for high profile and well attended cases. However, the few bestiality
cases which came to court are the exception to this. Between 1848 and 1871 only six cases of
bestiality were tried in the Supreme Court of Otago. Of these cases, in only the acquittal of
Cole and the trial of George Ennis did the newspaper report of the trial extend to more than
two sentences. Unusually for the time, there were no details provided aboatutresof the
crime beyond the wubiquitous words funnatur al
often made more striking by the reporting of other cases heard at the same time and reported
in the same columns, including assault, rape and icfdatiwhich are full of the details of the

actual crimes, including physical injuries, and lengthy quotes from witness statéments.

A potential reason for this silence relates to the nature of the crime and how it has been viewed
by Western societies siacthe early medieval period. Bestiality became perceived so
negatively that its very name was censur ed:

named?o, ifamong Chri st i anfd It was feared that spreading t o b

97 For example se®tago Daily Times3 September 1867.

%®pPjiers Beirne, AOn the Sexual AsTheAmindl Human Ani mal s:
Boundary ed. Angela N. H. Creagand William Chester Jordan (Rochester, NY: University of Rochester
Press, 2002), 197.
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information abotithis crime would lead to a spread in its practicédowever, this negative

view was not always the caseith Joyce Salisbury arguintpat sexual intercourse with
animals may have been one expression of human sexuality for as long as animals have been
domesticated® Evidence from classical mythology and art, as well as early European
folklore, suggestthat bestiality may have once Imeeelebrated as a means that gods used to
interact with human&! However, the Bible contains a clear prohibition against bestiality that

has become deeply embedded in Ju@hdstian societies:

Neither shalt thou lie with any beast to defile thyself ¢agth: neither shall any
woman stand before a beast to lie down theretscitnfusiont©2

The punishment for such a sin which has informed the development of much of European laws
against sodomy and bestiality also comes from Leviticus:
And if a man le with a beast, he shall surely be put to death; and ye shall slay the beast.
And if a woman approach unto any beast, and lie down thereto, thou shalt kill the
woman, and the beast: they shall surely be put to death; their f@didbe upon
them193
Suchstrictures within the Bible led early Christian church leaders to equate bestiality with
homosexuality in the hierarchical ranking of sins, both being sodomical praéfica@he
Council of Ancyra in AD314 introduced strict penances for bestiality, alththege did not
go as far as imposing the death penalty. It has been suggested that equating bestiality with

homosexuality reflected a change in the way people looked at aniasaksarly Christian

theologians found it difficult to preserve the distinatibbetween humans and animals in light

99 Rydstrom,Sinners and Citizen$4.
100 Joyce E. Salisburylhe Beast Within: Animals in the Middle Agbi®w York: Routledge, 1994), 84;
Andr ea M. B e e t philja: AfSBaecslyt InvestigatedyPhedoomenon Between Crime, Paraphilia and
L o v dourpal of Forensic Psychology Practideno. 2 (2004): 2 & 4.
101 salisbury,The Beast Within 8 5; Beirne, fAOn the Sexual Assaul't
102 eviticus 18:23.
103 _eviticus 20: 1516.
104 salisbury,The Beast Withimo1.
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of sexual act$®® Originally viewed as primarily property and a source of fdbd, deed of
bestiality suggested that animals co¥ d bec
However, this did not mean that arals were perceived as equal to humianthe eyes of

medieval peoplethe boundary between humans and animals was clearly defined by the

Bible 197

The Christian prohibition of bestiality and the punishment for transgression was founded on

the beliefin aGodgi ven order of the wuniverse or Onat
clear distinction between humans and aniffisGod created man in his own image and gave

him the ability to reason, something that animals lack. Animals provided man withrfdod a
clothing, this was their purpose, and man ruled over the animals in the divine hierarchy. Thus,
through the roles that God gave man and animals at creation a clear distinction was created.
The person who destroyed the boundary between humans andsatiimalgh a sexual act

with an ani mal f+ e s'® surh as acowasaisimagainst Ghdandanature,

and often a crime against the law of the land.

This belief was so entrenched that it informed the wording of the Supreme Court intsctmen
for the cases heard in the Otago Supreme Court during the period under investigation. For
example the indictment for the Cole case is rigidly worded:

The Jurors for our Lady the Queen upon their oath present that John Cole on the Nineth
[sic] day of Jauary in the year of our Lord one thousand eight hundred and sixty three

105bid., 91.

106 |bid., 90-1.

1071 Cor. 15:39; Isaiah 31:3.

8 il iequist, APeasants against Nature, o 393.

109 Erica FudgePerceiving Animals: Humans and Beasts in Early Modern English Cy(tinzana:
University of lllinois Press, 2000), 136.
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with a certain Bitch did feloniously wickedly and against the Order of Nature had a
venereal affair and then feloniously wickedly and against the Order of Nature carnally
knew the sal Bitch and then feloniously wickedly and against the Order of Nature with
the said Bitch did commit and perpetrate that detestable and abominable crime of
buggery (not to be named among Christians) against the form of the statute in such
case made andqvided and against the Preach of our Lady the Queen, her Crown and
dignity.11°
The indictment mentions the fAOrder of Natureo
crime, which undermined the boundary between humans and animals, was perceived by the
legal system, at leastn the indictment bestiality wasamed asa crime against God, nature

and the Queends | aws.

The concept of the Natural Order formed one of the three main beliefs that were fundamental

to the Christian censure of bestiality. The other tvevethat sexual intercourse was only for

procreative purposes, and that sexual unions between humans amds azooid result in

offspring which were the work of the Devil* There is a strong interrelatedness about these

three beliefs. That sexual intercourse has only one purpose, the creation of children, was a
fundamental belief of Christian morality. Therer e, sexual activities 1in
of seedod occurs but procreation is not possibl
However, if it were possible for crospecies procreation to exist, the resulting offspring

would blur theline between humans and animals, undermining the Natural Order. The belief

that bestiality could result in monstrous offspring found popular support in Europe during the

twelfth century, and was found in accusations of bestiality into the eighteenthycéatur

110Regina v. John Cole an attempt to commit bestiality, 26 January 1863, DAAC/D256/435/ek
Indictment, Archives New Zealand, Dunedin.

lBeirne, AOn the Sexual AssaufAThionfgsAnFemarlfsylo tl1o 8N a ne
Bestial ity i nTheAnimalyHunrdamBoundang AnyelaiNnH. Creager and William Chester
Jordan (Rochester, NY: University of Rochester Press, 2002), 117.

112 3alisbury,The Beast Withim95; FudgePerceiving Animals 136 ; Erica Fudge, fAMonst
Bestiality i n EdstbryToddgpd eor S(August@00@):2d , o
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As a result of such beliefs bestiality became perceived as the most grievous of sins because the
perpetrator had forgotten his or her own humattity=rom the thirteenth century, in Christian
countries, bestiality was no longer perceived as just,asaincould be punished as a secular
crime, therefore linking the church and the state in abhorrence of thé @dthough courts

tended to be more preoccupied with prosecuting homosexuality, by the sixteenth century, in

England as well as other Europeanuntries, bestiality was a capital crifte.

Existinghistoricalscholarship has generally focused on the social control of homosexuality or
witchcraft - both of which have often been linked with bestialitpr the prsecution of
animals!!® Studies of early modern England, Colonial America, early modern, and nineteenth
and twentieth century Sweden, and nineteenth and twentieth century Australia have identified
a number of key features of prosecutions for besti#liityFirstly, those accusenf bestiality,

in cases that have come to court, have overwhelmingly been young males from rural areas, and
often these young men are from marginalised populatidnSecondly, criminal prosecutions

have been very rare events, with the notable excepfidi™ and 18' century Sweden, and

when prosecutions were successful, especially in the nineteenth and twentieth centuries, judges

often appeared to be reluctant to apply the maximum pendfties.

113 3alisbury,The Beast Withim99.

114 Rydstrom,Sinners and Citizeng.

WFEudge, AMonstrous Acts, 0 2Vi;c tAor iDa notksaloflegal d ,idBe st |
History 21, no. 3 (2000): 85.

%Beirne, AOn the Sexual-9Assault of Animals, o 196,

17FudgePerceiving Animals Fudge, fAMonstrous Actso; Murrin, AT
AfPeasants ag a tramsSinneld ard CitizendnneNRayrdise Col | i ns, i Woman or B
in Queensland, 1870 9 4 Blecaiel7, no. 1 (1991).

8Beirne, AOn the Sexual Assault of Animals, o 209;

1Beijirne, ion the SexXWdl; ALvddulnts, ofi Womiamalog, Beast ?
ABesti alViitcy oirn alnatEengl and, 0 85.
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It has been argued by scholars that the profile of ofisneého were mainlyyoung rural

males was explained bgasyaccess to animals and a | ack of

outlets for their sexual need®. Generally, it has been assumed that these acts wetaffone
events based on curiosity and oppodon AnneMarie Col | i ns®6 wor k on
bet ween 1870 and 1949 supports the concept
perhaps, to increasing urbanisation almost half of offenders in her study resided in urban or
semiurban area¥?! This, she argues, cannot be explained by a problem of heterosexual
starvationt?? It would be unlikely that young men in seomban or urban areas would have
found themselves unable to access female sexual companionship, even if they had to pay for
the service A. D. Harvey, on the other hand, in a study of-dtetorian English cases, argued
that fbestiality was characteristically a
obtain alterna¥iJlessRydstoniusadrk om nirteteedth ah.twientieth
century Sweden supports this hypothesis as the majority of perpetrators in cases that he has
studiedindicatethat they either had not had sexual intercourse with a woman or did not have

6accessod to*™women for sex.

The fact that surveillanceag occasionally being used, in Europe as well as colonial settings
including New Zealand, to secure a prosecdfiosuggests that the crimes were not always

opportunistic or on®ff events. Police were often tipped off to the crime by owners of animals

20Col l'ins, AWomdan or Beast?0d 36

121 bid., 37.

122 pid., 37.

2PHarvey, NBe¥itc¢tadiityni Bnglaamd, 0 87.
124 Rydstrom,Sinners and Citizen$2-3.

25Col |l imman iAo Beast ?20 38.
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which suffered repeated suspicious injuries, and a stakeout of the animals was used to catch
repeat offenderns flagrante delictd®®* Thi s i s al so supported by th
several of the defendants indicated that they had either obskeverdhttice themselves or had
previousl y @ ma¥d edoweseg theodefenaes oftengplt $orward in court seem

to contradict this, as most denied the act or claimed they were drunk, with notable references

to fAthe opportunitakit? Rusgimixs twmemrk dmornithet e
twentieth century Sweden also indicat#nat bestiality was generally explained as an
opportunistic substitute for intercourse with a woman, often when the perpetrator wa¥#runk.

The Swedish authorities wekery concerned to find out about where perpetrators learned

about the act, anxious that knowledge of the crime could spread its pt&titosas believed

that it was a | earned beh &% The gourt racerdsavpigho s e d
supplied he details that Harvey, Collins aftlydstromhave used can only provide certain
information and only in the words used by the court. The language of the court, including
witness statements, were shaped by the lines of questioning used by the judgeyears] la

resulting in a certain gloss of acceptability to the shaping of cdsmsexamplegquestions

were shaped by concerabout the spread of the idea of bestiadityl thugended to focus on

how perpetrators found out about the practice rather than why they had dohe defences

used by the perpetrators would have taken ir

could be seen not only as extremely objectiémabut perpetrators as unmasculftfre.

126 |pid., 38.

271bid., 38.

128|pid., 39.

129 Rydstrom,Sinners and Citizen$1-2.

0bid., 63.

1 bid., 63.

32 Rydstrom,Sinners and Citizeps 65; Col |l ins, fAWoman or Beast?0 38.
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Despite the number of cases that have come to court across the studies that have been
undertaken to date, there are a number of reasons why the occurrences of bestiality were likely

to be underreported. As with theajority of sexual acts, bestiality was a private act. Those

who practsed it would hope not to be witnessed and often took steps to ensure privacy, such

as seeking seclusion or keeping an eye out for possible wittésgesthermore, the animals

who wee the unwilling partners in these acts had not the means to complain. The fear of a
communityobés reaction or shame at being caught
threatened punishmeht It has also been suggested that, at least in colomal Ehgland,

the matter may have been kept quiet between the perpetrator and witness(es), so long as they
were all men, especially if the perpetrator was seen to be remdrSefilis contrasts with

JonasL i | i equi st 6s wor k on sy Swedeh, svieere it Gppeara ttiat e i g ht e
the sexual double standard was no protection and men would turn in other men even if the
punishment was deatf® It should be noted that prosecutions were low in most Western
countries, with the exception of Swedé&worNew Zealand have been able to identififteen

casedried between 1840 and 186%.

It is against this contextual background of sin and silence that the six cases in Otago need to
be examined. The foundation of Otago under the auspices of the Free @ftfsicoiand and
on the principles of systematic colonisation as examined in Chapter 2, meant that

condemnation of bestiality would have been doubly entrenched, firstly as a sin in the eyes of

138 Rydstrom,Sinners and Citizen$1.
134 Fudge,PerceivingAnimals 137.
¥Murrin, AThings Fearful to Name, 0 139.
B6Ljiliequist, APeasants against nature, o 397; Murrin
137 New Zealands Lost Cases websitip://www.victoria.ac.nz/law/nzlostcases/search_cases.alpx

should be noted that this website does not list all cases.
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the church and secondly as an act that undermined the suctiesommunity through the

Aunnecessary spilling of seedo.

It has already been shown that the societal construct of silence found in contemporary Christian
societies strongly influenced the noporting of court cases dealing with bestiality in Otago.
However, this does not mean that the newspapers provide no relevant information. Although
the newspaper reports give little detail of the actual crimes, they do provide an account of the
Judgesd addresses to the Gr anodrtsitings.iletheseat t
addresses the Judges took the opportunity to comment on the nature of the crimes, the number
of cases and their relative severity, and some of the pertinent legal points that may bear on the
cases. ltis also possibleto deternmnet only the Judgesod stated
crimes, but also an indication of how they expected the community, as represented by the Jury
members, to perceive them as well. For example, in the case of Georgefttenid865 the

Judge commanted to the Grand Jury:

There is also a case of bestiality, a very disgusting case, which we must take cognisance
of, however much it may harm our feelindg.

In this, the Judge sympathises with the Jury that they will be hearing evidence which they
wouldr at her not, regarding a c¢crime which was
for the sake of justice and the right of law, the facts had to be heard. There is an explicit
assumption that they would find the details disgusting. Similarlydte of silence regarding
bestiality is reflected in the addresses by the Judges in the cakmwaediutchings(1870),

GeorgeEnnis(1868),andThomasStateg1871)

138 Otago Daily Times5 December 1865.
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There is also a case for unnatural offence. Upon that you will hear quite enough, and
we shall hear quite enough, and | shall therefore make no contiient.

The only other case was one of bestiality, upon which the less he said, thé&'better.
Another case of an aggravated nature | shall not expatiate upon. Thomas States is
charged with committg an unnatural crime. You will hear the particulars of the case,
and | therefore need not offend your ears by given you the story twicé*bver.
This second comment was made directly after providing considerable detail about a case of
infanticide, whichit may be suggested could be perceived as a more serious crime, the details
of which more disturbing to public sensibilities. These three comments taken together, as well
as the complete lack of a comment by the Judge in the cadebrafole in 1863 andohn

Gere in 1867, illustrate that the Judges in Otago wewlling to expose theletails of the

crime to thepublic.

In the case aBeorgeEnnis in 1868 the Judge used the sentencing as an opportunity to explain

to the offender how his actions harmed not only himself, and his family to the disgust of the
community. This address by the Judge was fully reported in the newspaper and illustrates the
strong £elings the Judge had:

The Judge: It is too frequently the case, when heavy punishment has to be inflicted,
that the prisoneroés family suffer very gre
sentence of death to be recorded against you. That serttemaer, has, for some

years past, not been carried out; the punishment substituted being imprisonment for
life. Butthe law has recently been altered; and the sentence for such a crime as that of
which you have been convicted, maybe penal servitudiEdoir cannot be less than

penal servitude for ten years. The jury have recommended you to mercy, on the ground
of their common sympathy with the infirmities of human nature; but there should be
some specific ground stated, when such a recommendatiomds. ml will not,
however, pass upon you the highest sentence of the law, for | will hope that you may
be brought to repent of this disgusting crime. The sentence of the Court is, that you be

1391bid., 6 December 1870.
1401bid., 2 September 1868.
1411bid., 5 September 1871.
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kept to penal servitude for 10 ye&ra/hich, | repeat, is thibwest sentence | can pass
for such a crimé*?

The Judge is clear about the severity of the crime and the need for due punishment to be handed
down. Under the introduction of the Offenses Against the Person Act in 1867, bestiality was

no longer a capitadrime, but conviction carried a sentence of between ten years penal servitude

and life?*® However, it is interesting to note tha
based on sympathy for t HeThisisugydsts thanthefaaisef of h u
disgust that the Judge expected of them were tempered by a realisation that some men are more
likely to succumb to temptation of some form and allowances should be made folrthem.

' ight of t he | uhelydyeshandedowm thenewestentericeopossible.

Information about these cases comes primarily from the court records, especially depositions,
except in the Ennis case where the records have been lost, and the only surviving references
are in the Judgeds nportoétbhedrialk Asidenfroam thelceurt reaondss p a p e
there is no surviving evidence of any form of social regulation, either formal such as sermons,

or informal such as verbal attacks or social exclusion of perpetrators within the community.

This makes it dficult to say specifically how the greater part of the Otago community felt

about bestiality. What the evidence from the court records does suggest is that the Judges,
juries, police and most of the witnesses viewed this crime severely. As a resaly, litem

possible to suggest that the accusation of bestiality itself says something about the expectations

of the accuser that such an accusation will be taken seriously by the authorities due to the

severity of the crime. Unfortunately this may have resuih false accusations being made

1421bid., 3 September 1868.
14331 Vict. 5, s. 38.
144 Otago Daily Times3 September 1868.
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for malicious reasons, and Judges did warn of possible ill feeling between the accuser and the

accused?*®

A key feature of accusations of bestiality is thiéiculty in securing a conviction. This was

in part due to thestrict rules regarding admissible evidence and the need to secure reliable
witnesses. Under the English 1828 Offences Against the Person Act it was required that proof
of penetration had occurred, although the earlier provision requiring proofidféh@mi s si on o f
seedo0 wa $* Seeurimg & relidble witness was often a problem if the defendant took
steps to hide his action$n the cases that came to court in Otago, the accused appears to have
tried to ensure privacy for the act. Hutchings wamred as having first tried to drive the

cow into a gully and then regularly looked around as if making sure he was nét’s&are

had got the mare into a cutting that could mtebeen seen from either river or road unless a
witness stood on a roclave the cutting?® States actually barred himself into the stables in

an attempted to secure privaéy.In the other three cases, Cole was accused of attempting the
crime during the night and both Ennis and Henry were seen in the stables very early in the
morning®® This desire for seclusion indicates that the accused in each instance was aware
that the activities were not acceptable within their community and more open to prosecution

of some kind, perhaps than other sexual acts.

145 |pid., 5 December 1865.

1469 Geo.4 c.31.

147 Regina v. Hutchings, DAAC/D256/260/Case 4, 1870, Archives New Zealand, Dunedin.

148 Regina v. Cole.

149 Regina v. States, DAAC/D256/261/Case 4, 1871, Archives New Zealand, Dunedin.

150 Regina v. Cole; Regina v. Henry, DAAC/D256/255/Case 13, 1865, Archives New Zealand.
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Despite the steps takey the defendants, there were available witnesses in the cases that came

to court. The number of witnesses in each of the cases varies from one to three. The role that
these witnesses played in providing information and what they said about the cases can
illustrate how bestiality may have been perceived by members of the wider community.
Bestiality was a capital crime at this time, but to secure a conviction for the act as opposed to

an attempt, actual penetration needed to have occurred. Severalwtht#sses prevaricate

over the issue of whether they were able to see penetration. A number mention that the accused
went through the motions as if having connections with the arfthakd their trousers
unbuttoned and open, but they could not confirmtwhee r t hey had seen fhis

in contact with the animaP?

In two of the cases, those against Gere and States, the primary witnesses actively sought out
other witnesses to the crime. Gere was spotted by two employees of the Bank of New Sout
Wal es based in Clyde, and they called anothe
the cutting near the town. In this instance they did not interrupt Gere, but continued to watch

until he had finished his activities, although one of thekbamployees, Edmund Campbell

A

stated that he turned away fi mmediately | s
to be seen to be interest®d. William Spruce, the first witness in the States case, stated that
iit was for his onSpgrwuade he] wethihe grosquestonmg t ne s s
of the witnesses during the trials may suggest why he felt he needed this protection, as the

recorded responses suggest that the defence counsel may have tried to undermine the

51Regina v. States.
152 Regina v. Henry.
153 Regina v. Gere, DAAC/D256/255/Case 13, 1867, Arehilew Zealand, Dunedin.
154 Regina v. States.
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wi t ne s s e sa maivatod. iBoth withessgs in the States trial stated that they were on
good terms with the accused and had never been on bad'teriese statements from
witnesses support a belief held by judges, lawyers, witnesses and others in the community that

accusations might conceivably be made for malicious reasons.

In several but not all the cases, the witnesses went almost immediately to the police. In the
Gere case, the witnesses state that they saw him about half past four in the afternoon and they
wert to the police at a quarter to five, with Gere being arrested shortly afterwards as he was
leading the horse up the ro®d. Ennis appeared to still be buttoning up his trousers when he
was arrested, still in the stabf@$. States was arrested between ritih and one in the
morning, only a few hours after ing interrupted in the act by William Spruce and John
Mathesont>® This suggests that the witnesses had no doubts about the severity of the crime
and the need to bring it to police attention. There werattempts at covering up the crimes

by the witnesses, as there had been in examples from Colonial America.

In contrast, in both of the cases against Cole and Henry, the single witness appears to have
been slightly reluctant to prosecute. In the Hezage, his employer offered him money and

told him to leave®® This would have been an acceptable solution for the employer as he could
then ignore what had occurred and not have it come to public attention. In his statement the

employer, Mr Cameron, statéhat he did not send for the police at the time he tried to pay off

155 |bid.

156 Regina v. Gere.

B"Judgeds N@imieal Bases, 8. Chapman 1888, DAAC/21218/D437/879/4, Archives
New Zealand, Dunedin.

18 Regina v. States.

19Regina v. Henry.
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Henry, although he claims that he intended to send ¥érfihe witness to the activity, Donald
Cameron, initially told his employer, Mr Cameron before going to the ptficin the Cole
case, the withess George Smith stated:
| did not give information to the Poli¢el made the constable promise not to say anything
about it if | told him anything. | did not wish to prosecute the accused as | am going to
SydneyéThe const abblieve froomamms hetsaid tmathe had heard
something of it beforé??
This statement suggests an element of police surveillance, the police working from some
previously received credible information, something that is central to the case against
Hutchingsas the single withess was a police officer who had been provided with some
information and undertook to watch the boyod:
seen, at least acting suspiciously, over a period of two weeks and there was suaéficient
for the police to put a constable on special duty in order to collect evidence for a proségution.
In this instance the constable watched Hutchings from the time he arrived in the gully with the
cows until he left. What is noteworthy inthiscase Hut chi ngs 6 perseveran
attempts to have intercourse with the cow, but was not successful on any &ftlsingled
out one cow for the attempts, following her around the gully and ignoring the others in the
herd. Boththesurveilec e and Hut chingsd perseverance sSuc

was not a oneff occurrence nor was it opportunistic. An element of planning and forethought

by Hutchings is suggested by the evidence.

160 |pid.

161 |pid.

162 Regina v. Cole.

163 Regina v. Hutchings.
164 | id.
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The actions of the majority of the witnesse seeking out other potential witnesses and quickly
going to the policesuggests that once the witnesses were involved in the situation, they were
unable or unwilling to ignore what they had seen. They also appear to have been very much
aware of the pential for their reliability as witnesses to be called into question, as well as
potentially their character and respectabjlignce the need to have othersverify their

statements.

Although bestiality was a capital crime, in only one case wasehkersce of death handed
down. John Gere was initially given the death sentence in September 1867; however, the
Judgeds notebook states that althoufhisguilty,
not clear why the Judge felt this, however traseecame to court only one month before the
Offences Against the Person Act was passed, removing the death sentence for a conviction of
bestiality. The Judge was more than likely aware of the impending law change, and felt
comfortable preempting the cham e . G e seaténse wdsecantmiated to penal servitude

for life a month later by the Governafter the law change came into effeatd Gerewas
eventually released from prison in October 1873. This case dates about fifteen years before
the work un@rtaken in Britain to reduce prison sentences for men found guilty of bestiality,
but it foreshadows the early releases handed out ¥#fefEénnis was also found guilty, but
sentenced to penal servitude for 10 years. He served most of his sentenceslbassgl in

June 1875°% In the other cases the men were found guilty of the lesser crime of the attempt

¥5Judgeods N@imieal Bses, 8. Chapman 1869, DAAC 21218/D437/878 FHrchives
New Zealand, Dunedin.

¥Har vey, 0 BeY¥idtoriam Englangd i8n6 .1 at e

187 George Ennis record of discharge from goal, Otago Nominal Index, June 1875,
http://marvin.otago.ac.nz/oni/details.php?recid=434743.7
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of bestiality, which carried a sentence of two years imprisonment with hard labour. Both Henry
and States received the full sentence, while Hutchiragssenterexd to six months due to his
age;he was 16 at the time of his arrest and the jury made a recommendation to mercy on

account of his youth?®

Only the Hutchings case file states the age of the offender, but it is possible to calculate the
ages ofmost of the other men. Henry was 33 at the time of his arrest, Gere was 25 and both
Ennis and States were 38. There Iis no reco
was referred to in the press as a young man, it is likely that he would &éanearbhis 20s,
probably late 20s as he was married with an infant son. Of these men, only Gere would really
have fit with the suggested profile of offenders found in other stlidy@aing men in rural
situations. However all of the men, with the exaaptof Hutchings, were living in rural
situations when charged. The evidence from Otago appears to support the theory of Harvey
and Rydstromthat offenders were more likely to be marginalised persons without access to
other sexual outlets. Only Ennis cfad to have a family, although it has not been possible to
determine whether he wasdeedmarried and if he had childréf? Henry and States were

both cooks at accommodation houses in more rural parts of Ofag@maiirio and Switzers
respectively, Enis was a labourer in West Taieri, and Gere wébaurer in Clyde. Henry

was fia c o]odginallgfobm theWest Indies, and States was from Frafic€heir

ethnicity and origins may have made them more marginalised in a region dominated hy Britis

168 |ndictments Supreme Court Dunedin, DecembétO18ittings, DAAC/D256/436, Archives New
Zealand, Dunedin.

169 An online search for New Zealand Births and Marriages has resulted in no records matching George
Ennis.

170 Otago Police Gazetfe18611868;0tago Police Gazettel8711877.
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men. Even after the end of the gold rush when the gender imbalance became less extreme,
these men may still have found it difficult to find female companionship, especially in more

rural districts.

Little evidence has been found to suggest vlagpened to these men after they were released
from prison. Following his acquittal John Cole continued to reside in Manuherikia and appears
on the electoral rbfor 18656617 None of the others appear on the electoral rolls for Otago.
There have alsbeen no marriage or death records found for any of the others. As a result it
is not possible to say whether they resettled back into the communities that they had lived in

prior to their arrests, or whether they felt that it would be better to stashadlgewhere.

The six cases from Otago provide a range of examples that reflect the findings of other
international studies. The profile of offenders suggests that they were more likely to be men

in rural areas without access to other sexual outletdhaperthrough marginalisation.
However, the number of cases is low in comparison with other crimes. It may be possible to
suggest that the occurrences were underreported, as it appears that some withesses were
prepared to not go to the police if the offenleft. This, in conjunction with two of the juries
requesting mercy in sentencing the offenders, could be taken as evidence that the Otago
community, as represented in the witnesses and jurors, perceived the crime as not as severe as
the sentences impld and that there was some sympathy with human fallibility. Overall, in

the details of the six cases, it is possible to see a range of reactions to bestiality, including

instances of depending on single witnesses for evidence, attempts to pay ofpdtefmrto

171 John Cole, Electoral Roll 1865, Otago Nominal Index
http://marvin.otago.ac.nz/oni/details.php?recid=23549.18
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get him to leaveas inthe Henry casevhenhis employer offered him money and told him to
leave!’? animosity between the accused and the witness, police surveillance, and even

voyeurism.

Conclusion

Following the discweery of gold in 1861 Otago faced an influx from a large number of mostly
single young men, resulting in an inflated gender imbalance of over nine men for every woman
of marriageable age. As a result marriage for a large number of men was unlikely aitiepos

and sexual encounters were opportunistic and may have involved other men, or possibly
animals. Until the 1867 Offences Against the Person Act, sex between men or between a man
and an animal were capital crimes, punished under the same sixteentty ¢cawt The
prohibitions against such activities had their foundation in the development of the early
Christian Church and were articulated in the Bible. Despitettigschurch appears to have
been silent about these activities. Furthermtitere wa no single fixed attitude towards
either sodomy or bestiality within the wider Otago community, with some people being willing
to turn a blind eye to activities that did not impact upon them personally. It may have also

been a reaction to the severitytbé law which resulted in this avoidance.

Due to a number of factors very few cases of either sodomy or bestiality came to court in the
first twenty or twentyfive years after the first settlers arrived. The laws against sodomy and
bestiality were partiularly harsh and the evidence required to secure a conviction meant that

it was sometimes easier for the police to lay lesser charges under the Vagrancy Act. As noted

12Regina v. Henry.
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in the examples examined in this chapter, the number and reliability of the witnesiselsec

severely questioned, undermining the case for the prosecution. There was the potential for
false accusations to be made, which could be
reputation and standing in the community. Furthermore, thes2ne one single opinion

amongst the community regarding those who were involved in sodomy or bestialitye

cases that came to couhet male recipients of approaches for sexual activities were often

insulted, but not universally so. Witnesses dm$é not directly involved felt able to attempt

to ignore the activities.This fact may in part explain the low number of cases. Only those
really insulted by other mends activities woul
funwantiedn avaentsual | y rdtleedaHan resoriing to the policdS r mal | y o
Even when cases came to court aespite the opinions stated by judges, juries could express

sympathy for human fallibility through finding men not guilty or guilty of a les$ience.

Of the three elements within the local community that regulated sexual behaviour, sodomy and
bestiality were almost wholly punished by the secular judiciBingre is neevidence that the

local kirk was directly involvedn any punishment of thessuspected of committing these

activities However this did not l' i mit the churchos
activities. The basis for the laws against both acts was founded upon Christian teachings
agai nst Ounnat uTheask téaclingsalsairiforned and heavily infleenced the

opinions held by many settlers in Otago, especially the more conservative elements found in
positions of authority. These opinions were reiterated by the judges in their summing up of

the cases theheard. Indeed these speeches made by the judges could be seen as informal

173 Brickell, Mates and Lovers3s.
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sermons delivered by the judiciary in a way that mirrored the formal sermons delivered on

Sundays by the churchdoés ministers.
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Chapter 7

Sexual Assault and Rape

Virility seems necessary to give a man that consciousness of his dignity, of his character

as |l ord and rul er, of his i mportanceé. It

and should be, proud.
William Acton siwggests that men were justified in using their virility to reinforce their position
in society, even if itvas expressd in sexual violence against women and children. However,
Actonds ideas were not uni ver sal |l yrariesdr even
Despite this there was no generally accepted view of rape as a serious crime during the
nineteenth century. Carolyn Conley has sugge
as little more than regrettable lapses of-seti n t 3r Several®ew Zealand historians have
suggested that -p/rioduweontceo fwaes o laidteri lmked tanthes c ul i nii

consumption of alcohdl.| ndeed, Ol ssen and Levesque sugges

even perhaps among the middlitlgsses, violenceavs ende mi ¢ 0

The question could be asked why look at sexual violence and rape when studying regulation

of sexual behaviour? Although sexual violence and rape have at their core a concept of

Twilliam Acton,Pr ost i tuti on considered i n ,iguotedimCGamlgnl , soci al
A. Conley, The Unwritten Law: Criminal Justice in Victorian Kegi@xford: Oxford University Press, 1991),
91.

2Carolyn A. Conl ey, fiRape, ¥Yictodian StudeRd, moed (Summey, i ct or i an E
1986): 532 & 536.

% Ibid., 91.

“Graeme Dunstall, AFrontier and/or cultural fragment
Z e al &ocidl Hidtory29, no 1 (February 2004): &, Erik Olssen and Andree Levesg@ , i Towar ds a
Hi story of t he HamiiesipNew Zealknath Pdgyy KaopmaBoyden (Wellington:
Methuen Publications Nz, 1978), 3; Jock Philligss, Manés Country? The TAmage of the
History (Auckland: Penguin Books, 1987)3-9.

0l ssen and Levesque, AHIi story of the European Fami/
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violence anctoercion the act itself was traditionallyerceived as a sexual atd defined as

such, oO6unl awful ¢ & ft has hlso beeropartragedi gneléy comrmopdaw a w
criminal behaviour by one man against the property of andtleérwife, sister or daughter,

and as such was subject to regulatibmstances of sexual violence also provide an opportunity

to focus on issues of gender and class in the examination of public perceptions of respectability,
and the role that a wo maorditg ashdviadomsenmoalmndh ad i n
who corrupt mengr innocent victims of circumstance. Either way, the character, social status
andrespectabilityof both the victim and the attacker were closely examined by members of

thejudiciary, the juryand by tle pint media

Theacceptance of violenae nineteenth century New Zealamdy have been due to a number

of reasonsincluding social training of women and children encouraging them to submit to
violence, the legal position of men as head of househadamnily, and the sanctioning of
physical force as a means of enfor’lmfacy a mar
by legal definition, the act of rape could not occur between a man and hisThiégdea that

a wifeintrinsically consentedo sex with her husband was founded on a statemétisiary

of the Pleas of the Crowsy Sir Mathew Hale (1602 6 76 ) : fiThe husband cal
a rape committed by himself upon his lawful wife, for by their mutual matrimonial consent

and contracthe wife hath given herself up in this kind unto her husband which she cannot

8Jan Jordan, fAThe Disput ed Séxeality RowmUndee sociebamch Sex and
historical perspectivesed. Allison Kirkman and Pat Moloney (Dunedin: University of Otago P&&35), 166.

7 Stevan Eldred5rigg, Pleasures of the Flesh: Sex and Drugs in Colonial New Zealand 1$4®
(Wellington: A. H. and A. W. Reed Ltd., 1984), 52.

8 Eldred-Grigg, Pleasures of the Flesh2; Joanna Bourk&ape: A History from 1860 to the Pesst
(London: Virago Press, 2007), 307.
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r et r ®Sextialaggressiomas percei ved as fdAnor mal , healt hy
nineteenth centur}’. There are limitations with these reasons why violence was ackest

the majority relate to a manod6s relationship w
own household. What about cases of sexual assault and rape that occurred outside the family

unit? How was this type of violence and the men who perpdtiaperceived within society?

Sexualassault and rape were dealt with under law, with the church having no formal role in
punishment.Indeed the church in Otago was quiet on the subfape was not a distinct and
separate sexual crime in early madéturope, rather sexual violence against women was
perceived as a property crime against either their father or huSbatmvever, Engkh law
specified abduction (generally referring to abduction or forced confinement with non
consenting sex) as a capitdfence in 1557. It was during the seventeenth century that rape
became a sexwual crime. Karen Dubinskyds study
demonstrates thalhe modern fear of rape is considerably different from the fear that assault
held for women irother periods in history? In the early modern period, rape and sexual
assault were property crimes, but by the nineteenth century they were crimes against the person
which could call into question the moral character of the vittinkor women, fear about

imoral standing ecl i psed* UndenEnglishiiaw rapbifotulte phy si

9 Hera Cook;The Long Sexual Revolution: English Women, Sex and Contraceptiori 985@xford:
Oxford University Press, 2004), 2, n. 3.
YConl ey, fARape and Justi ce ThaUnWrittentaw, 1. an Engl and, 0 53
11 KatherineCrawford,European Sexualities, 14a@00(Cambridge: University of Cambridge Press,
2007) 152.
12 Karen Dubinsky)mproper Advances: Rape and Heterosexual Conflict in Ontario,-1820
(Chicago: University of Chicago Press, 1993).
BAnnaClarkWo mends Silence Mends Viol ed&slondée xual Assault
Pandora Press, 1987)}65
14 Dubinsky,Improper Advancesl5.
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carnal knowl edge of a wo rffavherefthe wamiarbwag/notédhis d a g
wife - was a capital offence until 1841, as was carnawkedge of a girl under the age of

tenl® The key points of the definition of rape were that the attack was forcible and without

her cosent. However, how much violence was needed to make the attack forcible and how
much resistance was required to pravat the woman did not ceent was not quantified in

the law and therefore open to interpretation by judge andjulgcordingtoConl ey ft ho uc
the law itself did not mention physical injury, most judges and juries assumed that anything
lessthana i ol ent struggle implied that the® act h
Convictions for rape were notoriously difficult to secure due to the evidence required and the

close examination of the character of the victim, the perception that samtkehovictim

brought it upon hersetf

As a result, medical evidence came to play an important role in prosecution cases to prove the
extent of injuries sustained from the violence inflictéfter 1828 convictions were very much
reliant on medical adence proving penetration oniywas not necessary for the man to emit
semenfor rape to have occurréf. As with many sexual acts, sexual assaults tended to be
private so the role of medical evidence was very important in cases where the other evidence
was limited to the word of the accuser, invariably but not always a woman, against that of the

accused, invariably a man. Unlike other crimes where the evidence of more than one witness

1518 Eliz. I, c. 7.

164 Geo.4 ¢.31; 4 &5 Vict., c. 56 (EngGjark, Wo me n 6 s ,6Si | ence

“Conl ey, fARape and Justice in Victorian England, o
18 |bid., 524.

19 Dubinsky,Improper Advance<23.

204 Geo.4 c.31, section XVIII.
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was necessary to secure a conviction, sexual violence trials coulidimess conviction based

on the evidence of a single witness:
In that case, the question of whether an offence had been committed depended
exclusively upon the testimony of the woman; but crimes of this description were very
seldom seen; and the eviderafeone witness, if believed, was not only sufficient to
justify a Grand Jury in finding a true bill in such a case, but was sufficient to justify a
Petite Jury in convicting. Of course, it was necessary that the Petite Jury should watch
with care the evience of the woman, as she gave it in Court; and it was always
desirable that there should be some testimony to corroboratie d@nething that
should at least show, if not by direct circumstances of corroboration, that she was the
witness of trutft!

These words of a Supreme Court Judge in Dunedin from 1867 clearlyiaeitie difficulties

these cases presented to juries. Despite the use of medical evidence and the ability to convict

based on the evidence of one witness, it appears that convictioapdéovere hard to secure

in nineteenth century Otago, with a large number of cases ending with convictions for the lesser

crimes of attempted assault or common assault, or acquittal.

Historical research into sexual assault and rape forms a considboabyleof work. The

majority of earlier research from the nineteenth and early part of the twentieth centuries created

and perpetuated a number of myths surrounding both the victims and the perpetrators of sexual
assaultssAs Joanna Bour ke fmanslogisssu jgrigts, spsyehdlogidisc and
sociologists have attempt e & Howeventheanajerityofe nsed o
these experts were members of t he white, het
definition ©fhes ealyuesdarchers had siggésted amongst other things that

it would be almost impossible to rape a resisting woman, that it was impossible to rape a child,

21 Otago Daily Times3 September 1867.
22 Bourke,Rape 413.
23|bid., 413.
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that the majority of rape allegations are false, and women cause themselves to be raped by their
adions2* They also stigmatised certain groups of men as more likely to be involved in sexual
violence against women, including racial minorities and immigrants, adolesglemuents

and unemployed or vagrant m&nMuch of these assumptions were comiydreld during

the nineteenth century and informed the way police, member of juries and the wider

community viewed the victims of sexual assault.

More recent works of scholarship have focused on the victimisation and oppression of women
at the hands of nmg thereby creating new assumptions around the impact of sexual assaults on
women, and to a much lesser extent on men. These assumptions inform the thinking of modern
scholars and can colour how historians perceive these crimes in other perindside to
minimise the impact that modern assumptions could have, it is necessary to focus on the
evidence provided by the victims, the language that they use, as well as their actions in bringing
a case against an attackewhether they lay the charges theiases or seek help from their
families or friends, who make the accusations on their behalf. This evidence, including the
language and actions, could be seen as very place specific as it would have been informed by
the culture and society of the victim. ufing the nineteenth century class, work and
respectability were i mportant el ements of a

she would have interpreted and talked about an ag$aBually they would havehaped

2Bourke,Rape Chapter 2 MmREApPpepMgn hBolertlson, #ASigns, Ma
Doctors, Legal Discourses, and Evidence of Rape in the United States] 3230oundal of the History of
Sexuality8, no. 3 (January 1998): 346, 3363.

25Bourke,Rape 926, 1219, & 1345.

%Garthhne Wal ker, fARereading Rape and SGnderardd Vi ol ence
History 10, no. 1 (April 1998): 2.

2’Bourke,Rape 407 & 4 25 ; Crigjwbsafroutrage:65€x; viotereee and Victorian working
women(London: UCL Press, 1998), 138;6€6 ey, fiRape and Justice in Victorie
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perceptions of her reliabijit?® The fact that a woman was bringing a charge of sexual assault

against a man immediately made her character questioiiable.

It is impossible to know how widespread these crimes were in Otago, in part because the
reporting of these crimes was subjecstwial stigmas surrounding the implied disgrace of

being a victim of sexual assault or rape. As one mother of a victim stated at the trial of her
daughterodos attacker, fAl did not | i ke to apply
secret thed i s g PYarhi® corament bears out research by Clark and Dubinsky on sexual

assault and rape in England and Canada during the same period, where the moral character of

the victim was often questioned and moral standing was seen as more important tesuneany

of physical safety! The stigma against reporting instances of sexual assault and rape appears

to stand in opposition to how communities and society punished crimes. Punishments for
crimes were designed to act as a deterrent. However, if thescware not being reported and

the perpetrators were not being punished, there would be little deterrent. Another potential
reason for the low reporting of sexual assaults, especially amongst the wddgagmay

relate to Eldred5r i g g 6 s a ghgsial tiolemca wasnhaecéptegart of the culturé?
D6Cruzeds work on working class women and vi
embedded tradition of conflict within working class communities in Britain which both men

and women took for grardé® Working classemigrantsmay have brought these traditions

with them along with all their other cultural baggage.

2D 6 Cr Grimes,of outragel48.
®Conl ey, ARape and Justice in Victorian England, 0 5:
30 Regina v. John Golberg, DAAC/D256/246, Trial 112, 1863, Archives New Zealand, Dunedin.
S1Clark, Wo me n 6 s M8 in 16 & n & Bubihskyinpmper Advances

32 Eldredi Grigg, Pleasures of the Flesh2.

33D 6 Cr Grimes, of outrage64 & 77.
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One other reason why the reporting of sexual assaults was limited during this period, especially
amongsM U o, s revealed in the repting of a case from 1867 in which the victim was a 12
yearoldN g Ui gifla\When asked by the Magistrate about a delay in bringing the case to
court, the victimds mother stated AtMUatriin s
Court, before which Court the prisoner had been summoned to appear, and in consequence of
the decision arrived at, the ca¥dhiswaggestbr ough
thatthelocaN g Ui p@palation maintained their own processesgmdedures for policing

and punishing instances of sexual violence within their own communities, allowing them to
define acceptable levels of violence and established suitable punisit8ath an approach

did not preclude them making use of the judisystem in cases that cressacial boundaries.

The majority of the surviving evidence for sexual assaults and rapes in Otago comes from the
Resident Magistrates6é Court and Supreme Cour
as | ud g eké. sAs theoxrdcads toiothe Supreme Court in Dunedin date from 1860 at the
earliest, most of the surviving evidence comes from after this date. Some additional evidence
for earlier cases heard in the Resi thent Ma
settlement has been found in local newspaper coverage of the court proceedings. These reports
can provide an indication of the editorsodo bi

behaviours and individuals involved in the cases, but itn@asinusual for the reports to omit

34 Otago Daily Times15 June 1867.
%Angel a Wanhalla, Al nterraci al N&weZeanadJoumafol ence i n
History 45, no.1 (2011), 72.
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details in order not to offend their readers, so it can be difficult to ascertain the specifics of

some cases.

Thirty cases of indecent assault, sexual assault, rape, attempted sexual violence, and assault

with intentto commit a rape have been identified for the period 1848 to the end of 1867 (see
AppendixB). The age of the victim was a major factor in how the attacks were perceived by

the judges and jury members, and the importance placed on various types ofeevideelve

of the cases relate to assaultdfuwseunder 15, six of these are known to have been under the

age of 10, a further one is |listed as fdAchil do
15 and the others to adult women. Two of thesas®er made it to court. Although warrants

were issued for the arrest of the accused in both cases, no arrests were made. There is one
further case of civil damages for attempting

wife 36

Although no lomger punishable by death, indecent and sexual assaults of girls under the age of
ten were perceived by judges, juries and the general public as being particularly repugnant.
The statements made by the judge prior to sentencing in one of the relevasugasess the
strength of feeling that such crimes could elicit:

No person who heard the evidenceécould ha\
committed the brutal crime (for | cannot use any lighter word) of tampering with this

poor little child. To my mindhere is no offence of which a man can be guilty, which

iIs so brutalising, so cruel, so inhuman, as that of which you have been
convictedéThere are some few offences for
as imprisonment; and | am only sorry thatlaes not allow it in this case. Whipping

would be the best possible punishment for a man of such debased and degraded feelings

as yourself’

3¢ Otago Daily Times Resi dent Magi stratesdé Court, Wrigley v. C
37 Otago Witness4 March 18665.
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Although whippings were not imposed, the punishments for being found guilty of carnal
knowledge of a girl undeenh could be severe. For example, in January 1863, John Golberg
was sentenced to eight years penal servitude for the carnal abuse of a six year old girl, although
the judge suggested that the period could be shortened for good beR4vioappears that

this indeed happened as he was discharged after only two years in Januaty/ k8650

further cases, in March 1865 and August 1867, John Morrison and Andrew Scott were both
sentenced to the maximum penalty of two years with hard labour for commort assaul

seven year old girl and assault with intent to commit a rape on an eight year 83 Tie.
difference between these two cases and the Golberg case is that in the latter the medical
evidence suggested that penetration had occurred, whilst inasigeagainst Morrison the
doctor found that the membranes were still intact, indicating that the assault could not be

defined as rape, andtheScottc ase, the victimds father inter

Unlike other cases where the victims were older, there is no suggestion that the social standing
of the family, their moral character, or the actions of the victims were even mentioned. This
is despite the concerns of the mother quoted earlier, who wistkeep thettacksecret'! In

each of these cases the victims were exaniirggbpite concerns regarding the admissibility

of evidence from young childréh as were their families, but it appears that the evidence was
used to corroborate the finding afily medical examinations, as indicated by the summing up

of the judge in the Golberg case:

38 Otago Daily Times22 January 1863.

39 Otago Police Gazettdovember 1861 January 1868, February 1865.
40 Otago Witness4 March 18650tago Daily Times3 September 1867.
41 Regina v. John Golberg.

42 Otago Daily Times3 September 1867.
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The vital point was whether the jury could believe the evidence of the child Mary Ann
Mitton [older sister of the victim] as to what she saw; if they thought tbeidcthe
medical evidence would be so far corroborativet afforded a presumption that the
offence had been committédl.
Despite the importance placed on the medical evidence such corroboration was necessary as it
is clear that different doctors coutdve differing opinions regarding the possibility of a child

being raped:

| do not believe from the examination | made that penetration was effected. | do not
think it possible to have been from the tender age of the ¢hild.

In this case from 1857 thénitd was ten years of age, four years older than the victim in the
Golberg case where another doctor found the hymen ruptured and stated that in his opinion

rape had been committéd.

The reporting of these cases in the newspapers focused on the confritesjisdges and the

age of the children involved, often with a suggestion of innocence, the more so if the assault
occurred in or around their family home. Unlike the authd®ae in Children and in Young

Girls (1913), who condemned working class maghfer failing to protect their daughters, the
mothers were not vilified for being away from home on short errénds.the 1861 case
against James Dalton, the mother was at the well getting water, when her six year old daughter
was assaulted in their heei on Stuart Streét. In the 1863 case against John Golberg, the
newspapers did not comment about the mother being away in Dunedin having left her younger

children in the care of their older sister at their tent in Wakotf The comments of the

43 bid., 21 January 1863.

“Resident Magi str at e 61861 MAAQID256/244, 9®aysle57, RiicHivessNewl 8 5 7
Zealand, Dunedin.

45 Regina v. John Golberg.

46 Bourke,Rape 127.

47 Otago Witness30 March 1861.

48 Otago Daily Times21 January and 22 January 1863.
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