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INTHODUCTION 

By 1858 New Zealand had had less than twenty years of settled 

government and a responsible ministry had been in office for only 

two years. The colony had a small and dispersed population of about 

60,000 Europeans, mostly born in England or children of Englishmen, 

and 56,000 ~moris. The difficulties of the newly independent, or 

partly independent state, are familiar to us today. The new settler 

rulers of mid-nineteenth century New Zealand had many advantages over 

modern nation-builders, not least of which was the absence of a sense 

of urgency, of the need to modernise the economy or create a new 

sovereign state over-night. There was no oppressed urban or peasant 

class. The settlers' society was homogeneous, comparati~ely hlghly 

literate, and educated in the traditions of parliamentary government. 

The depressed race in the country - the Maoris - could be confined 

within certain areas of the country, and gradually subdued without a 

vocal international concern to disturb the Government's conscience, 

although the Government could not escape obstreperous missionaries 

or the criticisms of humanitarians in the home country. But even 

these pressures were not felt until the settlers had had several 

years in which to consolidate a new political regime. 

1 

The aim of this study has been to seek the underlying structure 

and order of the political system and to see how the settlers adapted 

their institutions and traditions to meet the problems with which they 

were faced. How did the political system work ? Was it efficient 

and adequate ? How did the various parts fit together ? In his 
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* study of New Zealand politics in the period 1853-1858 Dr Herron 

described the initial unsettled conditions of politics. He concen-

trated on the disruptive effects of the introduction of an elaborate 

system of representative institutions in a small community, and drew 

extensively on newspapers and private letters to give a picture of 

the society meeting the challenge of the new political system. 

- "rhis thes-is is a study- of a more s~ttled perio-d; -a period of 

increasing order and rationalisation of structure, a period of com-

parative peace before the impact of the Maori wars and of the gold 

rushes. In particular this is a study of the central institutions 

of governm·ent: the legislature, the executive and the judiciary. 

The functions of the central institutions were limited. The 

heart of the political life of the settlers was in the provinces and 

not at the capital. Nevertheless a study of the central institutions 

shows the difficulties of establishing a new system of government. 

It shows the pressures on a political community which is divided into 

provinces or states in a quasi-federal 'system. It shows, too, the 

powerful force of English traditions, and the difficulties facing 

settlers who tried to retain inherited customs and institutions in a 

colony. They did not wish to re-create the old world, but they did 

wish to re-create the best of the old world. At the same time 

practical exigencies led to adaptations and modifications and thus gave 

New Zealand its own distinctive political and legal system. 

* Herron, D.G., 'rhe Structure and Course of New Zealand Politics 
1853-1858, Ph.D. thesis, O.U. 1959. 



Various forces were pulling the colony apart. Physically it 

was divided up with inadequate communicating links. By the time 

the first Assemblies met, considerable powers had been taken by the 

six new provinces which, rather than becoming extended municipalities 

as the Imperial Government had in mind, promptly aspired to the quasi-

independence of the former two provinces of New Ulster and New Munster. 

Although overriding legislative powers lay with the General Assembly, 

in the early years a quasi-federal system might have become entrenched. 

Under the first responsible ministers, however, the various parts of 

the colony were drawn together, central control was exerted and the 

central administration was made more efficient. 

Crown colony government had drifted to a close leaving a backlog 

of necessary reform for the General Assembly. The old crown colony 

Legislative Council had met for three months in 1847 and three months 1 
It met finc.l!f for tllrell. c.:ncl a he. II weeks ifl \S5'.H6~3. 

in 1851, with two short sessions in between./ The first General 

Assembly met in 1854. Members were determined to obtain responsible 

government. But they were frustrated. Without guidance from the 

British Government or from the departed Governor, Sir George Grey, 

Colonel Wynyard the administrator would not grant full responsible 

government. Representatives were not prepared to share power with 

the old crown colony officials and the temporary compromise of a 

mixed Executive Council broke down. Problems of central administration 

were postponed until responsible government could be introduced. For 

the next two years effective government in the colony~ came from the 

provinces. 

In 1855 another session of the General Assembly was held. On the 
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arrival in September of a new Governor, Colonel Gore Browne, empowered 

to establish responsible government, the Assembly was dissolved. The 

new Assembly met in May 1856. The settlers, at last, obtained control 

-lhe. 
of/central government, with the important exception of control of the 

conduct of native affairs for which the Governor remained responsible. 

After some weeks of shifting alliances a stable, conservative govern-

ment was formed under the lead of E. W. Stafford. 

The next session of General Assembly was held in 1858. There 

was now in office a government both responsible to the House of 

Representatives and experienced in the work of central government. 

It was not surprising that 1858 was the annus mirabilis in the early 

history of the General Assembly. 

A wide range of reforms was proposed during the lifetime of the~ 

second New Zealand parliament between 1856 and 1860. What was 

achieved offers an impressive argument for the value of representative 

institutions and of responsible government. If only the Stafford 

Government had avoided the tragedy of war it could have shown with 

pride the advances made in European civil institutions during the 

five years it led the House of Representatives. 

The reforms of the first years of responsible government were 

not the result of the accession to power of a radical ministry keen 

to promote a comprehensive overhaul. Some reforms would have come 

about whoever led in the General Assembly: improvement of the 

judiciary, amendment of electoral procedures, establishment of a 

Postmaster-General's department and of an efficient mail steamer 

service, settlement of land claims, provision for constitutional 



amendment, provision for improved audit of public accounts. Other 

reforms were merely the adoption of acts of the British Parliament 

or the implementation of the recommendations of British commissions 

of inquiry, such as the abolition of public hangings, adoption of the 

so-called Jervis' acts on the liabilities and duties of magistrates, 

and the introduction of a system of land registration which drew on 

English, Irish and South Australian experiments and proposals. 

Some measures were a close copy of Australian statutes. Legislation 

dealing with goldfields, for example, was based on Victorian 

experience. Successful pressure group activity was behind others. 

Protestant agitation led to the 1856 Marriage Act, and chambers of 

commerce and the mercantile community greatly influenced Customs 

Acts. Finally there were measures reflecting the needs and ideals 

5 

of ministers: improvement of the machinery of government, civil service 

superannuation, removal of the judiciary from political pressures, the 

New Provinces Act and the native legislation of 1858. 

Little is said here about the Maoris. In the years 1858 to 

1861 the Maori question gave government its biggest headaches. A 

policy was matured which was expressed both in the wars and in the 

peace aims of governments in the 1860's. But until the outbreak of 

war the Maoris were to a considerable degree outside the sphere of 

day to day administration. The Government had little control over 

the Maoris or control over the large portion of the North Island which 

they had not sold to the crown. By the treaty of Waitangi the crown 

alone had the right to purchase Maori land and in the 1850's Government 

did little more for the Maoris than pay them for whatever land they 

would sell. Apart from land purchase commissioners, travellers 



and the occasional magistrate, the only Europeans in the centre of 

Maori territory were a few missionaries and squatters. 

6 

The outline political history of New Zealand between 1852 and 

1876 has been given definitively in W. P. Morrell's Provincial System 

of Government in New Zealand. There is little occasion to modify 

his account, although it is hoped that the description of the nature 

of parliamentary parties in 1860-1 may give added background. 

Various texts cover the structure of government in New Zealand. 

The more notable works which relate to aspects of government studied 

here are L. Lipson's Politics of Equality, Leicester Webb's Government 

in New Zealand, R. J. Polaschek 1s Government Administration in New 

Zealand, New Zealand the development of its Laws and Constitution, 

edited by J. L. Robson, and The Constitutional History and Law of 

New Zealand by J. Hight and H. D. Bamford. These books, however, 

cover the early years of New Zealand history in broad sweeps, leaving 

ample scope for more detailed study of a short period. 



PART I 

THE LEGISLATURE 



CHAPTER 1 

THE GENERAL ASSEMBLY: (1) 

With the establishment of representative institutions and the 

granting in 1856 of responsible government, New Zealand obtained self-

government in domestic affairs. This was a far cry from full inde-

pendence, but independence was not sought by New Zealand politicians. 

Emotionally they were committed to the Imperial connection. In their 

speeches, their loyal addresses to the Crown, their contributions to 

patriotic funds, the settler leaders showed their adherence to the 

Empire. They were monarchists and drew a distinction between the 

Crown, to which they were loyal, and the Imperial ministers of the 

day with whom they might well disagree. Moreover New Zealand's 

dependence was more than a matter of constitutional law. It was a 

hard fact. 

The settlers were unable to defend themselves. Their reliance 

on the Imperial army to protect them from the Maoris who controlled 

the greater portion of the North Island tends to obscure their 

reliance also on Imperial protection from external attack. In the 

mid-nineteenth century the Australasian colonies were conscious of 

both the Russian and the French danger. In the South Island of 

New Zealand it was not war at Taranaki but Napoleon III and the French 

in New Caledonia which led to the formation of volunteer rifle corps 

1 in the early 1860's and pressure on the New Zealand Government for arms. 

1 cf B.A. Knox, Colonial Influence on Imperial Policy, 1858-1866: 
Victoria and the Colonial Naval Defence Act, 1865. Historical Studies/U!Z 
Nov. 1963; Stafford, NZPD 1856-58 (1858) p 406; New Zealander 
28/3/60, 18/4/60; Otago Witness 30/7/59, 28/7/60; Otago Colonist 
13/7/60; Southern Provinces Almanac ; •• 1861 pp ll'J, 89, 1'75, 
Ota.~o Wifn«ss :t•f7f6o. 



The colony was also financially dependent. After a recessi6n in 

the mid-1850's the economy again expanded and each year after 1856 

customs, the main source of government revenue, returned more than 

anticipated. Nevertheless the colony was not financially self-

sufficient. To clear the various debts inherited from the crown 

colony period - notably a debt to the New Zealand Company - and to 

provide a fund for the major capital expenditure, land purchase, an 

act was passed in 1856 to raise a half million pound loan. This 

was an essential feature of the "compact" of that year. The colony's 

credit was negligible and not increased in the early years by seven 

New Zealand governments competing on the same market for finance. 

To avoid steep interest rates the colony needed an Imperial guarantee 

of its loans, and in fact, an Imperial guarantee might be necessary 

before investors would lend money at all. It required Sewell's 

skilful negotiations to obtain an Imperial guarantee in 1857 on the 

security of the revenues of the colony. 

By the issue of Treasury bills, by drawing on one fund to meet 

demands on another, by obtaining bank advances, the New Zealand 

Government could meet immediate financial needs - while, for example, 

it waited for customs duties to be collected and forwarded to Auckland, 

or while a loan was being filled in London. For large loans repay-

able over a long term it was necessary to turn to the London market. 

There was not sufficient capital in Australasia especially as, until 

1861, the main and almost sole bank in New Zealand was the Union Bank 

of Australia with its headquarters and directors in England. 

After 1860 the colony had to raise money to meet war costs. 



For example, in 1860, by the New Zealand Loan Act the Government was 

authorised to raise £150,000 to meet the expenses arising from the 

Taranaki war. It was able to raise the money but so slowly as to 

show the poor credit of the colony. First word of the progress of 

the loan was received in New Zealand in late July 1861. At that 

stage, although tenders had been advertised for in all leading London 

newspapers, only £19,000 was taken up. A month later the Government 

was informed that £62,800 had been taken up. Twelve months later 

the full sum had.been raised, although even then a considerable 

1 
portion was still in transit from England. By this year, however, 

more money was required to meet the relief of Taranaki settlers, and 

New Zealand's debt to the Imperial Government for its share of the 

expenses of maintaining troops in the colony was rising steeply. 

The Assembly authorised Government to raise a loan of half a million 

pounds. Over twelve months later, in November 1863, the Colonial 

Treasurer informed the House that having failed to obtain an Imperial 

guarantee the Government had only been able to raise £100,000 "which 

they were authorized to raise by Exchequer bills until the Imperial 

guarantee could be obtained. 112 By now the Waikato war had broken 

out and instead of a half million loan Government proposed to raise 

three million pounds. The colony was sinking into further indebtedness 

and finding it harder to raise money or to meet its obligations to the 

Imperial treasury. 3 

1 cf NZPD 1861 p 248, 351 & 1862 p 541. 
premier reported on p 248 of NZPD 1861 
reliable, cf below p 46. ~N~PD 1661 p 2S]. 

2 NZPD 1863 p 826. 
3 cf Morrell, Provincial System p 125 f, 

(The further comments by the 
should be treated as un-



Constitutionally the New Zealand General Assembly was limited 

in its legislative competence. The Imperial Parliament delegated 

certain powers to the colonial assembly, but it did not delegate 

power to amend the Constitution Act except in the case of a few 

clauses, it only empowered the Assembly to legislate with effect 

within the boundaries of New Zealand as specified in the Constitution 

Act (or subsequent Imperial legislation) and the Assembly was 

expressly prevented from making laws which were nrepugnant to the 

laws of England." It might not levy any duties or enter any 

commercial agreements contrary to British treaties. It was not 

permitted to impose duties on articles imported for the supply of 

Imperial armed forces in the colony. Finally, the Assembly could 

not interfere with the crown right of pre-emption of native lands, 

guaranteed to the ~~oris by the Treaty of Waitangi. 

The other Australian colonies had been invited to share in 

making their own constitutions. As New Zealand received full repre-

sentative institutions at one blow, instead of in stages - as did 

New South Wales, for example - no such privilege could be extended 

to it. Although the then Governor, Sir George Grey, and certain 

leading settlers had had a considerable influence on the Constitution 

Act, no formal recommendations could come from a representative, or 

partially representative; local legislature. One of the Assembly's 

first acts was to seek liberalisation of its "inconveniently restricted" 

constituent powers. 1 

1 Resolution of the House of Representatives NZPD 1856 p 305; cf 
Browne/Secretary of State 25/9/55, V & P, HR, 1856 A-3. 
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In 1856 the new Sewell Government set up select committees in 

both houses to consider alterations to the Constitution Act and the 

best mode of effecting them. Before the committees reported, however, 

the Government, now led by Stafford, decided to endeavour to obtain 

power from the Imperial Parliament to alter the Act. Late in the 

session Stafford presented a series of resolutions to the House. 

It is significant that the resolutions stated not the powers of amend-

ment it was desirable to have, but those which the House did not wish 

to have. There was no doubt in the House of Representatives that 

this was the correct course. Certain features of the Constitution 

Act were regarded as essential and the colonists wished to prevent 

themselves from being able to alter them - as later the New Zealand 

Government had certain parts of the constitution excepted from the 

powers the New Zealand General Assembly could acquire by adopting 

the Statute of Westminster. A group of members had left Auckland 

and only just over half the House were present when the resolutions 

were adopted, and the House made its decision on what were the 

essentials of the New Zealand constitution. The Government then 

presented the resolutions to the Legislative Council which also 

1 adopted them. 

The resolutions were forwarded to the Colonial Office with the 

request that the powers sought be granted. By an act of 1857 the 

Imperial Parliament followed almost in their entirety the resolutions 

1 cf report of select committee, V & P, HR, 1856 D-28; NZPD 1856 
p 303 f, 357. 



1 

'"' 

of the New Zealand General Assembly. Henceforth almost the only 

restrictions on New Zealand's power to amend the constitution were 

those retained at New Zealand's own request although, manifestly, 

there were certain powers which would not be granted and which there 

was no point in seeking. Hence the clauses were entrenched which 

specifically restricted the legislative powers of the General Assembly. 

The Governor's powers to veto and to reserve, the British Government's 

power to direct the Governor in the exercise of these powers, and the 

right of the Queen to disallow any New Zealand act, were also entrenched. 

In addition "the fundamental provisions affecting the existence 

of ~ Provincial Councils, the Governor's control over Superintendents, 

the General Assembly and its powers, and the appropriation of revenue" 

1 were all entrenched. Apart from these restrictions, the Assembly 

was empowered to alter all sections of the Constitution Act. 

Primarily, the Constitution Act Amendment Act clarified the 

General Assembly's powers. On some points it proved inadequate and 

further amending acts were passed by the Imperial Parliament in the 

1860's. 2 

In 1857 the Imperial Parliament also passed an act to guarantee 

New Zealand's half million loan. As revenue from customs duties 

and sale of waste lands was the colony's security for the loan, the 

Loan Guarantee Act stated that all New Zealand acts varying the 

1 Morrell, Provincial System p 90. The House decided to entrench 
section 3, determining the structure of the provincial legislature. 
by 12 to 7. 

2 cf Newcastle/Grey 10/8/61 & encl. AJHR 1862 A-2B; Newcastle/Grey 
19/8/62 & encl. N.Z. Gazette 1862 p 322-4; Grey/Newcastle 30/3/63 
& encls, and Newcastle/Grey 26/6/63 & encls, AJHR 1863 A-lfrl7-lq,2.q, 



7 colony's revenue were to contain a clause suspending their coming 

into operation until the Queen had given her assent. The Secretary 

of State at the same time instructed the Governor to reserve for the 

Queen's assent all provincial loan ordinances, and section 19 of the 

Constitution Act, listing the subjects on which the provincial councils 

might not legislate, was entrenched by the Constitution Act Amendment 

l 
Act. 

All legislation sent home from the colonies was carefully 

scrutinised. Acts and reserved bills were circulated for comment 

amongst the various departments which might be affected: the Colonial 

Land and Emigration Commission, the Board of Trade, the War Office and 

the Army Commander-in-Chief, the Foreign Office, and for a legal opinion, 

they were sent by these departments, or by the Colonial Office, to the 

law officers of the Crown.
2 

Disallowance of the acts of a colony with responsible government 

was 3 
~ rare. Only two New Zealand acts have been disallowed since 1856. 

But this is deceptive. Assent was withheld from various reserved 

bills, and confirmation of acts was not infrequently delayed and the 

colony was instructed to pass amending legislation. 

The only act which was disallowed in the first decade of responsible 

l cf Labouchere/Browne 15/9/57, N.Z. Gazette 1857 p 196-7 (also in 
AJHR 1858 B-5). 

2 cf correspondence in AJHR 1860 A-4; F.H. Hitchins, The Colonial 
Land and Emigration Commission pp 71, 268 f. 

3 cf Table below p rq ; A.B. Keith, The Dominions as Sovereign States p 
69. Scott in The New Zealand Constitution p 85, incorrectly gives 1855 
as the date of the first disallowance. It should be 1857. Beagle
hole in his edition of New Zealand and the Statute of Westminster p 46 
is misleading on the same point. In Robson ed, New Zealand the 
development of its Laws and Constitution p 49, Scott states that the 
second act was passed in 1867. It was actually passed in 1866 and 
disallowed in 1867. 
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government in New Zealand was the Waste Lands Act 1856, by which the 

control of waste lands was delegated to the provinces. This was 

contrary to the 1857 Loan Guarantee Act. 

There were several acts which were not disallowed only on the 

understanding that they would be amended. The Absent Defendants and 

Absent Debtors Acts of 1858, based on Imperial legislation, contained 

reference to persons in "Foreign Countries". In reply to Colonial 

Office criticism, the New Zealand ministers pointed out that the acts 

were actually based on New South Wales legislation, but that did not 

convince the Colonial Office: the two acts infringed the doctrine 

of extra-territoriality. In 1860 the acts were re-enacted without 

the offending clauses and th.e new acts were deemea to have been in 

effect since 1858. The Foreign Seamen's Act 1858 similarly had to be 

re-enacted in amended form in 1860. 1 

At first the Imperial Goverlli~ent would not advise confirmation of 

the Interpretation Act 1858. In this act "the Colony" was defined 

as the colony of New Zealand, and its boundaries were given, taken 

verbatim from a clause of the Constitution Act. This, said the 

Colonial Office, assumed that New Zealand had power to define its own 

boundaries. Eventually, although still objecting, the Colonial Office 

1 rf Lytton/Browne 2/12/58, Newcastle/Browne 9/9/59, Lytton/Browne 
19/2/59, Newcastle/Browne 17/1/60, AJHR 1860 A-4; cf minute by 
H. Sewell on Debtors and Creditors Act 1862, AJHR 1863 A-1 p 5. 



9 l advised confirmation of the act as it did not affect Imperial power. 

Confirmation of the Waste Lands Act 1858 was deferred until the 

Colonial Office had been convinced that the New Zealand Government 

was as careful as the Office itself to safeguard the securities of 

2 subscribers to the half million ~ound loan. Lengthy discussion 

took place over the Land Registration Act 1860, and confirmation was 

delayed for several years until the Colonial Office was satisfied 

that, as a result of amending legislation, the interests of absentee 

3 landowners in Great Britain were fully secured. At this time both 

Great Britain and most of the colonies suffered from a complicated and 

obsolete form of determining land ownership. The Land Registration 

Act was an experimental measure to provide a title to land based on 

registration. It was recognised by the Imperial Government that such 

a system might prove highly beneficial to the colony, and it may be 

suspected that the Imperial Government was less concerned with 

principles of abstract justice than with refusing to permit a colonial 

legislature·to affect the financial interests of British subjects in 

Great Britain, or to take steps which might annoy a segment of the 

British electorate. 

The Constitution Act as well as expressly stating that the Governor 

1 rf Lytton/Browne 2/12/58, memorandum by F.A. Whitaker 16/4/59, 
Newcastle/Browne 9/9/59, AJHR 1860 A-4. In his despatch Lytton mis
takenly said that the General Assembly had altered the boundaries 
of New Zealand of which the last definition was in letters patent of 
1842. 

2 rf Lytton/Browne 2/2/59; Carnarvon/Browne 15/4/59, Newcastle/Browne 
18/10/59 & 31/10/59, AJHR 1860 A-4. 

3 rf AJHR 186~ A-lAI N~w4Astlejclce:y lf/:t.j63 1 A:rH~ 1fM'.3 A-1 p 2'4~cfbelow p ~U-.3. 
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should reserve bills if so directed by the Imperial Government, also 

required that bills should be reserved if they altered the Governor's 

salary or the sum of £7,000 set aside on the Civil List for native 

purposes. By the royal instructions issued to a Governor when he 

took office, he had to reserve any bill which 

(i) granted a divorce, 

(ii) granted him a gratuity, 

(iii) created a paper currency, 

(iv) provided for the raising of money by lotteries, 

(v) imP,osed differential duties, 

(vi) was inconsistent with British treaty obligations, 

(vii) interfered with the discipline of British forces in the 

colony, 

(viii) prejudiced the Queen's prerogative or the rights and property 

of British subjects not in the colony, 

(ix) was to be in force for less than one year, or 

(x) which re-enacted provisions already vetoed by the Queen. 

He was also to reserve any private bill affecting the property of an 

individual unless saving the rights of Her Majesty, Her heirs and 

1 
successors, and of corporate bodies and all other persons. The 

Governor could also reserve bills on his own initiative. 

Reservation either took the form of the Governor "reserving" 

a bill for the Queen's assent, or "assenting" to a bill which con-

tained a reserving c!ause. 

1 rf Grey's instructions, AJHR 1862 A-1; cf instructions to Browne 
V & P, HR, 1856 B-5. 
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11 Only one bill was reserved in the sessions of 1854 and 1855. Two bills 

were reserved in 1856. One increased the Governor's salary, the 

other conferred on provincial councils a limited power to alter the 

jurisdiction of inferior law courts. Both bills amended the 

Constitution Act. Both received the royal assent. In 1858 ten bills 

were reserved. One, altering the civil list, was reserved in 

accordance with the requirements of the Constitution Act. Eight of the 

remainder affected land or the revenues of the colony and hence the 

security of the half million loan. Of the ten bills only one, the 

Native Territorial Rights Bill, did not receive the royal assent. This 

bill, in however restricted a form, waived ~rown pre-emption of native 

land to which it was committed by the Treaty of Waitangi as well as by 

an entrenched clause of the Constitution Act.
1 

Three of the four bills which were reserved in 1860 and the five 

public bills reserved in 1861 affected land or revenue. All received 

the royal assent. The fourth bill of 1860, the Native Council Bill, 

was passed in unusual circumstances, suited no-one in particular and 

became redundant when Governor Sir George Grey in 1861 formally agreed 

to ministerial control of native affairs.
2 

The standard limitations imposed on a colonial legislature by 

convention and the royal instructions were less significant in the 

exercise of the New Zealand Governor's reserving powers than the 

colony's special race problems and the terms of the Loan Guarantee Act. 

In most cases the Governor's reservation merely delayed the coming into 

force of the proposed act. 

1 cf below p 220. 

2 cf below p 221-f. 

Of the 224 bills passed by the two houses of -



12 the Assembly in the years 1854 to 1861, only three were rejected 

outright by the Imperial Government. But there could be considerable 

delays ~n implementing a legislative programme. 

By the terms of the Constitution Act an act could be disallowed 

at any time within two years after its receipt in London. No act 

could be considered permanent until it received royal confirmation.
1 

New Zealand acts and ordinances which were 2 
disallowed or from which assent was withheld. 

Ordinances of the Legislative 
Council, 1841-52 

Church Extension 1842 
Land Claims 1842 
Municipal Corporations 1842 
Postage 1842 
Debentures 1844 
Land Fund Appropriation 1851 
Marriage Amendment 1851 

Acts of the General Assembly 

Waste Lands 1856 
Indemnity 1866 

Reserved bills of the General 
Assembly 

Native Territorial Rights 1858 
Native Council 1860 
Provincial Compulsory Land 

Taking 1863 
Governor's Salary 1867 
Colonial Reciprocity 1870 
New Zealand Extradition 1873 
Administration 1878 
Confederation & Annexation 1883 
Asiatic Restriction 1896 
New Zealand Ensign 1900 
Shipping & Seamen Amendment 1910 

1 In 1863 the form of confirmation was revised. Instead of the 
Secretary of State stating that he had advised her Majesty "to 
leave Acts to their operation", he would merely state that Her 
Majesty had not been advised to disallow an act. Newcastle/Grey 
26/2/63, AJHR 1863 A-1 p.23; cf A.B. Keith, Responsible Government 
in the Dominions Vol 2 p.1020. 

2 Compiled from E.Y. Redward's Index to the laws of New Zealand 
26th ed. (1929). Neither Redward nor Butterworth's (Annotation of 
New Zealand Statutes.vol II) makes a correct distinction between 
11 disallowed11 and "assent withheld". Assent was also withheld from 
the Picton Railway (Private) Bill 1861, but the Fox Government did 
not advise that assent be given. 

19 
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Often Colonial Office reactions were unpredictable. The very fact 

that a bill had passed the two houses of the New Zealand General 

Assembly and had received the Governor's assent was an indication 

that the colQnists considered it free from any clause or phrases 

which might offend the Colonial Office. If the Imperial Government 

found it difficult to control a distant colony because of inadequacy 

of information and slowness of the mails, the colonial government 

was similarly frustrated in not knowing when or to what extent the 

Imperial Government would intervene. 

The Governor was instructed to transmit all local legislation 

to the Colonial Office together with explanatory observations and a 

statement of reasons for the introduction of each act. Although a 

few acts might be sent shortly after their passage, the bulk of acts 

wo.s., forwarded some weeks after the close of a session of the Assembly, 

after ministers had had time to write out an explanatory· memorandum. 

There was also delay at the other end while the acts were scrutinised 

and considered. 

In mid June, early in the 1861 session of the Assembly, Fox 

asked Stafford, the Colonial Secretary, whether a reply had been 

received to the case against the 1858 New Provinces Act (prepared by 

Fox, Sewell, "and other legal gentlemen of the House 111 who wished to 

dispute the validity of the Act), which had been forwarded to the 

Colonial Office during the previous session. 

Mr STAFFORD said no reply had been received in answer to the 
case ••• , nor to any of the Acts of last session, with one 

1 NZPD 1861 p 231; cf JHR 1860 p 232-;3,240; above p I 3 n 2.. 
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ptAblic; 

solitary exception, and which was not of muchJimpoEtance. 
An Act had been forwarded to the Home Government /on 29th 
Novembe£1 by the first mail after its passing , •• ~and the 
receipt of the despatch had not yet been acknowledged. 1 

Almost without exception, the Queen's confirmation of the legislation 

of 1860 was not received in New Zealand until the end of July 1861, 

nine months after the close of the session. It had taken as long 

to receive confirmation in previous years, but 1861 was the first 

year in which General Assembly met before the fate of the previous 

session's legislation was known .. wiU. the IAI'Iimporto.nt exception of 1855". 

The General Assembly might be considering legislation on a 

subject while in ignorance of the details of a bill on the same 

subject being passed by the Imperial Parliament. After 1856 there 

were many Imperial acts passed which either related to the Empire at 

large or to New Zealand in particular. 2 Normally the Imperial 

Parlirunent would legislate for New Zealand only in accordance with 

the explicit or implicit wishes of the New Zealand Government and 

legislature, although the final form of the legislation was determined 

by the Imperial Parliament. 

There was no firm convention that once a colony received 

responsible government the Imperial Parliament should only legislate 

for the colony with the advice of the colonial legislature. The most 

notable example of·the Imperial Parliament acting without consultation 

with the New Zealand ministers or legislature was provided by the New 

Zealand Land Bill of 1860. 

1 NZPD 1861 p 29. 
2 cf below p 327 f. 

This bill was introduced into Parliament 



ll by the Secretary of State, passed the House of Lords and was only 

dropped because of successful agitation by New Zealand colonists in 

London.
1 

The answer of the Imperial Government to the case sent 

against the 1858 New Provinces Act was to pass an Imperial act to 

validate it. This was not expected by the New Zealand politicians. 

For a month after they received word that the bill was before Parlia-

ment they had no idea of its contents. 2 
An important result of the 

continued overriding powers of the Imperial Parliament, therefore, 

was the uncertainty it could engender in the colonial assembly. 

Parliament's power was used little, but the possibility was ever 

present. 

The colony was necessarily subordinate to Great Britain, parti-

cularly in the first decade of responsible government when actual or 

potential racial conflict faced the country. As, however, Great 

Britain accepted its role as an Imperial power New Zealand did not 

lose by the subordination. Although financial aid and military 

protection were hedged with conditions they were nevertheless given. 

22. 

There were also positive benefits derived from attachment to the Empire. 

New Zealand obtained a constant supply of immigrants from the home 

country. It could count on the Imperial Government for various 

services: the opinions of the crown law officers on constitutional 

problems, advice on the appointment of judges, donations of British 

1 cf below P.1'2l4-!i,l27. 
2 cf NZPD 1861 p 230, 231, 326, 351; on this act cf correspondence 

cited above p 13 n 2. 



L6 state documents. Through International Exhibitions organised by 

the Imperial Government free publicity was given to New Zealand's 

produce and resources. New Zealand's connection with the outside 

world was maintained by an Imperial steamer service, jointly sub-

sidised by Great Britain and the Australasian colonies. Once a 

month steamers sailed from Southampton, and via Suez and King Georgejs 

Sound mail after 1857 reached New Zealand ports within two months. 

The settlers obtained the benefits of the international postal 

service organised by the British General Post Office. 

Study of despatches between the Imperial Government and the 

colonies tends to concentrate on political and constitutional 

questions. As important was the extensive information service 

which was maintained. The Colonial Office was fed by Governors 

with a mass of statistics, documents and confidential reports on the 

various colonies. In return it circulated a great volume of informa-

tion: copies of a convention between Great Britain and Japan, a report 

on the Sydney mint, details of exams for the Indian civil service, 

papers on the erection of lighthouses in various par~of the Empire, 

the news that the Queen had given birth to a daughter, a new code of 

signs or signals for British merchant shipping, Admiralty regulations 

concerning candidates for naval cadetships, warnings of the danger of 

war between Great Britain and the United States of America, and so 

forth. 1 

The Empire was a great political association. Limitations on 

1 cf N.Z. Gazette 1856-1862. 
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the legislative powers of the General Assembly were a small and 

inevitable price to pay for membership of the Empire. Prohibitions 

in the Constitution Act on the Assembly's power to legislate on 

1. 
certain subjects in practice rarely proved inhibiting. There was 

no desire in New Zealand to alter the basic constitutional framework. 

Customs duties were the main source of government revenue. They were 

not levied to control trade and in this period there was no likelihood 

of a New Zealand government wishing to make commercial treaties. 

Delays before reserved bills came into operation could be vexatious, 

but assent normally was granted and the Assembly could make reserved 

bills retrospectively effective to the date on which they had passed 

the two houses. In the eyes of New Zealand politicians the Imperial 

Government might occasionally use the royal veto unwisely, but Imperial 

control was an instance of the Imperial Government's paternal interest; --

in New Zealand - and that was essential for the colony's development. 



CHAPTER 2 

* THE GENERAL ASSEMBLY: (2) 

One of the first questions to be decided once New Zealand gained 

representative institutions was the site of the capital. No country 

can avoid tensions between the capital and the rest of the country, 

and in the absence of an obviously pre-eminent and acceptable town, 

such as existed in all the Australian colonies, no new state can 

escape parochial jealousies over the siting of the seat of government. 

In New Zealand problems created by its terrain and by the development 

of several "main centres", as they are now called, exacerbated the 

rivalry between South and North, Company settlements and Auckland, 

which rtms through early New Zealand politics. Hobson created the 

town of Auckland and made it his capital in 1841. This step repre-

sented an appreciation of the need to place government in the centre 

of Maoridom where its greatest problems lay. Auckland became the 

colony's largest port and the home of a form of New Zealand establish-

ment: the capital city, the seat of the Anglican bishop and the 

centre of missionary activity, and the headquarters of the army -

a military influence reinforced by the Pensioner settlements on its 

outskirts. 

Against Auckland's vested interest, however, could be set the 

claims on government of the various Southern settlements which expanded 

' On the question of the seat of government and the meeting place of 
the General Assembly rf D. G. Herron, The Structure and Course of 
New Zealand Politics 1853-1858, PhD thesis, Otago University 1959, 
Chapt 9, & J. P. Cumming, The Compact and Financial Settlement of 
1856, M.A. thesis, Auckland University 1963, Chapt 2 & p 139 f. 



after 1841. Moreover, under the charter of 1846, the colony had 

been divided into the two provinces of New Ulster and New Munster. 

Wellington became the Southern capital and New Munster had its 

separate administration, its own lieutenant governor and its own 

senior military officer. For the latter part of his term of office, 

Governor Grey resided at Wellington. After the introduction of the 

new constitution, however, and Grey's departure from New Zealand, 

Auckland once again was the seat of central government. 

At first the Southerners expected that with the formation of a 

responsible government, power and influence would be wrested from the 

acting governor, the former lieutenant-governor of New Ulster and now 

Superintendent of Auckland, and that the political centre would be 

moved South, probably to Wellington. Against such a threat there 

were attempts of the Auckland Provincial Council to obtain separation 

1 of Auckland from the rest of the colony. In the event, however, 

despite a Southern majority in the House of Representatives, the 

capital was not at first moved. 

Several factors underlay Auckland's retention of the capital. 

It was much the most populous and settled centre until 1861. For 

some years there was deep rivalry between Wellington and Nelson over 

the seat of gover~~ent. Moreover as the danger of war increased, it 

became obvious that strong General Government representation at Auckland 

was essential. Auckland was the natural centre from which to handle 

a racial war crisis, particularly as the settlers had no control over 

military arrangements and clearly the military had no intention of 

1 cf Herron p 367 et seq. 
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moving its headquarters. After 1856 the Stafford Government was 

1 committed to keeping the capital at Auckland, and in this had the 

support of Governor Browne. 

Dr Herron has described the arguments and newspaper debates in 

the early years and FitzGerald's failure by a narrow margin in 1854 

2 to secure a majority for his motion to change the seat of government. 

The next important session of General Assembly was in 1856. Both 

Sewell and Fox in forming their ministries declared that they were 

leaving the seat of government an open question. When Dr Campbell, 

the Superintendent of Auckland, took the bull by the horns and moved 

that it would be inexpedient to agitate the question of the removal 

of the seat of government from Auckland during the current session, 

he was supported by a large majority in an almost full house: 23 for, 

11 against. The large Auckland bloc was supported by two men from 

Taranaki, most of Nelson, and Otago, leaving Wellington and Canterbury 

3 
in the minority. In short, at that time, with Nelson's help Auckland 

could be pretty sure to prevent Wellington obtaining the seat of 

government. 

The vote of 1856 settled the issue for the meantime. It was 

argued in the House some years later that the question of the seat 

of government had been agitated in every session of the General Assembly. 

ibis is not so. There was argument over the meeting place of the 

Assembly, but the next time either house approached consideration of 

1 cf Sewell Journal 25/3/59, Vol II p 5. 
2 DP-~it p 372 et seu, p 382-3. 
3 NZPD 1856 p 99. Otago's vote on this occasion was determined by 

an alliance with the Auckland Progress party, cf below p 114. 



the seat of govermnent was 1861. An Auckland motion to improve the 

acconooodation of the Assembly was defeated 22:12. Although the 

motion implied that Auckland should continue to be the meeting place 

of General Assembly, this was not necessarily the same question as 

whether it should be the capital. The voting was also influenced 

by considerations of economy. Some at least of the members appear 

to have avoided the issue by abstaining. 1 

The next year the question of the seat of government arose 

explicitly for the first time since 1856. By a narrow margin the 

House rejected a motion to move the seat of governinent to "some 

place in Cook Strait".
2 

That Southerners used such a phrase, on 

which they could all agree, was an indication of the seriousness of 

the intention to have the capital moved. By 1863 Southerners could 

muster a comfortable majority for a motion to move the capital and to 

call on three arbitrators to choose a site in Cook Strait. That year, 

also, a similar resolution was passed by the Legislative Council. 

The Commissioners reported in favour of Wellington late in 1864 and 

their decision was acted upon by the new Weld Government - as indeed, 

3 
in the terms of the 1863 resolutions, it had to be. 

What had caused the change from the decision of 1856 ? It was 

not just the increased numbers of Southern~rs in the House. By 1863 

1 NZPD 1861 p 154. 
2 NZPD 1862 p 594-600. 
3 Ibid 1863 p 912 f, 918, 926-40, 949 f; N.Z. Gazette 22/10/64 p 3~~ 

(report of the commission on the seat of government). Although Weld 
made the change of the capital an important feature of his policy, 
and thus it is associated with Self Reliance, the actual Self 
Reliance resolutions were moved by Weld and adopted by a Christchurch 
meeting before the commission's decision was known. (I ruu indebted 
to Professor Morrell for this inf'orma:tion.) 



5 the Nelson representatives almost all supported the move. 

.A Southern cry for "separationtt, or division of the colony, had 

been heard in the 1850's. Even before the outbreak of the Taranaki 

war, it had been argued that the South Island should have its own 

1 legislature and government. After war broke out the feeling grew. 

By mid-1862 J. E. FitzGerald from Christchurch informed a friend: 

"'l'he Separation Cry has reached a height which requires the 
Govt to deal with it." 2 

After the discovery of gold in Otago small isolated Dunedin had grown 

almost overnight to equal Auckland as the major centre of New Zealand. 

It was feasible for the South Island to stand alone. The close vote 

of 1862 was a reflection of the strong move from Otago for it to have 

more share in government. The majority in favour of moving the seat 

of government in 1863 reflected something more. It was no coincidence 

that the decision came when there was in office for the first time a 

government in which Aucklanders predominated (~he Whitaker-Fox 

Government of 1863-1864) and when the Maori wars were at their height. 

3 Moving the seat of government would "put an end to Auckland supremacy" 
. 

and remove control of affairs from the heated atmosphere of Auckland. 

Establishing the capital in the centre of the colony also reduced the 

likelihood of separation. 

4 separationists from Otago. 

Hence it was opposed by two ardent 

1 cf Otago Witness 8/1/59, lB/2/60, 24/3/60; Otago Colonist 10/2/60, 
trJpf'frit' frorn 1ft~ t-yttel~ "Dt1111~\9.} 

2 J.E. FitzGerald/H.S. Selfe 12/6/62, Selfe MSS; cf FitzGerald/Selfe 
7/12/60, Selfe MSS, L.atters 8-c. CMterb~.<ry Ass<~Gilll.tiot'l, Vol lL 

3 C.C. Bo&/H.S. Se1fe 14/9/64, Selfe MSS,Lelter.i&c.,Vol D:. 
4 cf Morrell, rrovincia1 S~ste~ p 121-123 , 



6 Discussion during the term of the second New Zealand parliament 

(1856-60) centred on the meeting place of General Assembly, and it 

was by confusing the two issues that some politicians came to believe 

that the question of the capital had been raised continuously before 

1863. 1 

The first legislative body to meet outside Auckland was the 

Legislative Council of New Munster which was summoned to Wellington 

in December 1848. Grey then announced that he proposed assembling 

the General Legislative Council alternately in the North and in the 

30' 

South. In accordance with his promise the Council of 1851 was called 

at Wellington. In addition the final brief session of 1852/3 was 

1 h ld t ' " 11 . t 2 a so e a We 1ng on. It was unde~standable then that the first 

session of the new legislature should have been summoned to Auckland 

in 1854. 3 

There was a brief session at Auckland in 1855 and, after an 

election, Governor Gore Browne summoned his first parliament to meet 

at Auckland in 1856. Early in the 1856 session, as mentioned above, 

Dr Campbell managed to settle the question of the seat of government 

for the next few years. He then moved that the next meeting of the 

As.sembly should be held at Auckland 

"upon which an amendment was moved by V..r Fitzherbert that it 
should be held in a more central position; and, ••• it was 
carried by 18 to 15 to omit the word nAuckland". Proposals 
fo~~ the insertion of ''Nelson", ttWellington, n and "such place 

1 cf, for example, NZPD 1863 p 927, 932. 
2 rf Governor Grey's opening speeches to the New Munster Legislative 

Council in New Munster Gazette 28/12/48, & the New Zealand Legislative 
Council in New Munster Gazette 23/5/51. 

3 cf Grey/Wynyard 31/12/53, no 13 in Wynyard's Brief Narrative of his 
career in New Zealand 1851-56; Herron p 367 & note 3. 



as the Governor shall deem most convenient" /this last 
motion likely to lead to the choice of Auckland? were 
successively rejected; and finally a motion of ~~ Sewell 
was carried to the effect - 11That the next session shall 
be held in some such more central place as the Governor 
shall deem most convenient.n 1 

This was one occasion on which Gore Browne was asked by the 

House to exercise his personal discretion, but he did not. His 

reaction may have been influenced by a feeling that any 11more 

central place" was inadvisable. Weeks later he gave an equivocal 

reply to the House's address. He thought Wellington the most 

obvious more central place, but he had learnt that the House had 

rejected both Wellington and Nelson and accordingly asked for more 

2 
explicit indication of the House's wishes. (It was probably an 

unconventional move on the Governor's part to refer to the pro-

3 .• 
ceedings of the House apart from its formal addresses to him.)· 

In consequence the House voted again. This time by 18 to 15 

it chose Wellington - after Aucklanders had enjoyed themselves with 

various flippant suggestions. As Dr Herron points out Otago members 

now had ended their political alliance with the Auckland Progress 

party and voted in favour of Wellington. But Otago's defection 

alone did not tip the balance. Previously two Taranaki men had 

voted for Nelson - undoubtedly the most convenient port for them to 

reach. This time they voted for Wellington.
4 

At this point the Legislative Councillors felt neglected. 

1 J .E. FitzGerald, NZPD 1863 p 927 (already cited above p 30 n 1) p 

2 Herron p 386; NZPD 1856 p 247 Message 26 . 
3 NZPD 1856 p 254; Herron loc cit; cf p 27 n 3-
3 cf AJHR 1877 A-5 & I-II, 1878 A-1 p 1. Governor Browne also noticed 

the House's proceedings in Message 59 of 1856 (NZPD p 365-6) & 
Message 2 of 1861 ( cf below p 1/f.~~). 



They presented the Governor with an address stating that in their 

view the next meeting should be held at Auckland. 1 The Governor 

was again faced with the decision, with the gloomy consolation that 

whatever he did would have the support of half of his Executive 

Council. 2 
·concerned that he should be empowered to appoint a 

deputy at Auckland before he and his ministers attended a meeting 

away from the capital, the Governor decided that the next meeting 

should be held at Auckland, and that thereafter General Assembly 

3 should alternate between Wellington and Auckland. 

The next Assembly met in 1858. The Governor had now been 

authorised by the Secretary of State for the Colonies to appoint 

an officer to act at Auckland in his absence. Accordingly, he 

informed the two houses, he would summon the next session of the 

General Assembly to meet at Wellington. 4 In the event, the Govern-

ment and Governor becrone tied up in the Taranaki war, and the Governor 

wished to be in Auckland for a conference of friendly chiefs he had 

summoned to win J!.iaori support for Government against Wiremu Kingi and 

his allies. After several prorogations ministers were prepared to 

accept responsibility for calling General Assembly to meet at Auck-

land in 1860. It-was expected that the next session of the Assembly 

would be at Wellington in 1861. 5 Once again, however, ministers 

I NZPD 1856 p 255:f, 261-2, & cf p 327-8. 
2 Sewell Journal 17/8/56 Vol I p 929; cf Stafford NZPD 1863 p 933. 
3 r>iessage 14, V & P, LC, 1856 p 136; Message 49, V & P, HR, 1856 p 283. 
4 Message 11, V & P, LC, 1858 p 133-4; :Message 22 JHR 1858 p t!:"2-f5'l; 

AJHR 1858 .A-5; cf N.Z. Gazette 31/5/59p1o3. Examples of the appointment 
of a Deputy Governor are Col. Go.id (Nov. 1859) , Col. ll~lould (Feb. 1860) , 
Col. Warre (March 1861), General Cameron (Jan. 1862), (rf N.Z. Gazette 
30/ll/59, l/3/60 &c, & cf Public .Accounts of N.Z. Class 1 Executive, 
Deputy Governor's salary) ,Estirn~Ales <~f thle. S(\~rle»,er.t~ry E:<:rendtrtA,.e for lf6~ -a&o, MHR t$'60. 

5 cf NZPD 1860 p 790. . . 



could claim that crisis in the North prevented such a step. Even 

Fox, when he becruue premier in 1861, refused to commit his government 

to a Wellington meeting. 1 tfuen it came to the point, however, the 

Fox ministers advised the Governor to have a Wellington meeting, and 

thus, in 1862, for the first time General Assembly met outside Auckland. 

Shortly after the narrow defeat in this session of the attempt to move 

the seat of government, the House of Representatives successively 

rejected motions that the next session of the Assembly should be held 

at Wellington, at Christchurch and at Nelson. Finally the compromise 

resolution was passed that the Assembly should meet 11at such place 

l3S His Excellency the Governor may decideu. 2 

In 1863 the General Assembly was summoned to Auckland. This 

session settled the question of the seat of government and hence of 

the future regular meeting place of the Assembly. The House resolved 

that the Assembly should meet at Christchurch next time - but only if 

adequate accommodation was not yet available at the new seat of govern-

3 ment. Nevertheless in 1864 General Assembly was again summoned to 

meet at Auckland. The decision must have been Governor Grey's as the 

Whitaker-Fox Government had resigned and were only in office in a care-

take:r~ capacity. Grey had not long since bought Kawau Island and 

apparently was loath to leave Auckland. 

General Assembly has met at Wellington. 

l Ibid 1861 p 231. 
2 Ibid 1862 p 625-7. 
3 Ibid 1863 p 960, 

Since 1865, however, the 



0 Before 1865 the continuing tussles over the meeting place of 

the Assembly cast an air of uncertainty over the central institution 

of the new system of government. No-one knew for certain when the 

Assembly would meet or where. 
1 

JYiembers did not know when they would 

reassemble and they did not know what ministers would do in the long 

recess. While Government had good reasons for calling the Assembly 

to Auckland, it cannot be denied that this was contrary to the express 

resolutions of the House of Representatives. An element in the dis-

trust which developed of the Stafford ministry, and in particular of 

its leader, was the uncertainty in which it kept New Zealand politics 

from its distant seat. In the many months in which Government kept 

General Assembly in recess, it appeared to take little heed of the 

recorded views of the central legislature and even less of the views 

of the elected provincial institutions. 

As long as Auckland was the seat of government the small central 

administration was detached from much of New Zealand life except the 

small world of officials and soldiers. This was particularly the 

case as Auckland politicians were embroiled in their provincial 

quarrels. National leadership came from the Southern provinces. 

Once men became ministers and backbenchers had returned home, members 

of the government were cut off from both their leading political 

supporters and leading political opponents. There was a case for 

1 It was said that it required a deputation of Auckland members 
threatening resignation to persuade the Government finally to call 
General Assembly at Auckland in late July 1860. (Fox/Godley 31/7/60, 
Godley Correspondence V 7 p 786). Earlier, on account of the 
'l'aranald c'risis, members had been circularised that the Assembiy 
would not meet until August. cf Otago Colonist 4/5/60, 18/5/60 
15/6/60, 22/6/60, Otago Witness 16/6/60. 
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moving the political centre South and subjecting Governor and 

ministers to other, wider, influences. 

There was an even stronger case for holding meetings of General 

Assembly in a more central place.·· There were difficulties enough 

in getting members to the Assembly without holding sessions at one 

end of the colony. It was almost unkno"~ for all members of the 

Assembly to be present at the same time. By the time late arrivals 

had taken their seats other members were leaving. Throughout dis-

cussion of New Zealand politics in the 1860's it should be borne in 

mind that the population was small, there were almost no men who had 

sufficient leisure to participate with ease in public affairs and the 

only regular form of communication between all the settlements was 

the mail steamer which went at monthly intervals. 

The main factors involved in holding a session of the Assembly 

were calling it to a convenient place, summoning it to meet at a 

convenient time of year, providing adequate transportation to the 

meeting place, and concluding the major business before a significant 

minority of members returned home. It was difficult to get members 

to the Assembly and it was difficult to keep them there. In a memo-

randam of 1864 Reader Wood, the Colonial Treasurer, justified the 

1863 Settlements Act on the grounds that, 

In consequence of the distance of the various settlements 
in New Zealand from each other, of the comparative difficulty 
of locomotion, and the fact that nearly all the members of 
the Legislature are actiAQ.lly engaged in business, it is only 
at great personal inconvenience that a Session of the Assembly 
can be held at all, and it is quite impossible, with short 



notice, to hold a Session at which such a number of members 
can be present as fairly to represent the Colony. During 
the last Session the Government was anxious to be armed with 
all the powers they felt it necessary to have to enable them 
to meet any contingency that might arise. 1 

It was feared in 1854 that the prorogation of mid-August, 

three months after the opening, was intended to force Southerners 

to go home and thus to abandon the battle over responsible govern-

2 
ment. In 1855 there was doubt whether a quorum could be mustered. 3 

Again in 1858 there was doubt as to whether a session could be held. 

Parliament was summoned to meet on 31 :toiarch. It was then prorogued 

to 6 April. On 3 April the Kate Kearney arrived at Manukau. It 

had been chartered by Government to bring up the members from Nelson 

and Taranaki, but only the member for Omata, Taranaki, and a Taranaki 

Councillor were on board. With five Auckland seats vacant the House 

was five short of a quorum, and the Assembly was prorogued till 10 April. 

By that date there were just sufficient present to make up a quorum of 

17, under half the membership.
4 

1858 was exceptional as a group of Wellington members stayed 

away and as there was no machinery for filling vacant seats when the 

Assembly was not in session. The latter problem .was met by the 

1 Reader Wood/Sir F. Rogers 28/5/64 /sic7 encl. to Cardwell/Grey 
26/5/64. N.Z. Gazette 1864 p 358; cf NZPD 1860 pp 512, 514, 584 
on the difficulty of getting men to stand for the House of 
Representatives. 

2 cf Weld/Simeon 14/8/54 Weld MSS. _ 
3 cf NZPD 1854-55 p 462; 'J,E.FitzG.erAltCGcdlty CorresfHHldtt~ce Vel !.Y P 47(;J·48'C. 

4 New Zealander 3/4/58, 7/4/58, 10/4/58; Otago Colonist 21/5/58; cf 
Stafford, NZPD 1856-8, p 377. Not surprisingly in this session the 
House had to adjourn on six different occasions on account of lack 
of a quorum. In the same session by 15:9 the House defeated a motion 
that no leave of absence should be granted for personal convenience 
or private business (NZPD 1856-8 p 549). 



l3 Elections Writs Act 1858, and the former problem did not recur. 

Nevertheless the 1858 session was a striking example of the problem 

of mustering a full attendance. 

There were problems of transportation. The difficulties facing 

members of the first New Zealand parliament are well known. 1 In 

later years arrangements were made to bring m~~bers to the meeting 

place, but organisation was poor. In 1860 the General Assembly was 

prorogued at the last moment because the Wnite Swan had not arrived. 

In 1861 the session was opened but business was delayed because of 

the non-arrival of the Stormbird. Fox later complained that no 

arrangements had been made "for the transmission of the Wellington 

members". When the mail steamer arrived at Wellington 11all the 

passages had been taken up from Nelson" and the Wellingtonians were 

obliged to go by the :miserable little Stormbird "in which they were 

nine days coming11 • A debate of mutual recriminations ended with 

Domett pointing out that till the steamer arrived at Nelson, the Nelson 

members !thad determined not to come, because they were told by the 

agent ••• that there would not be room for them all. 112 

The later in the year an Assembly was calledJthe harder it was 

to hold a session, as it tended to interfere with farmers' work. It 

was generally agreed in the House that meetings should start in March 

or April. 
3 Apart from 1856 and 1858, however, this was not achieved, 

and a factor in the shortness of the sessions of 1862, 1863 and 1864 

was the lateness of the season when the Assembly was summoned to meet. 

1 cf Herron p 389 f. 
2 NZPD 1861 p 215. 
3 cf NZPD 1860 p 790, 1861 p 321, 1863 p 900-3. 



L4 From the first meeting of the Assembly practical necessities 

caused a breach in the traditional English concept of the honorary 

nature of parliamentary service. There was a precedent for an 

attendance allowance from both Australian colonies and the local 

provincial councils. 1 Being kept away from home for months on end, 

2 a member wrote in 1854, "half ruins the poorer members. 11 

committee of that year reported that 
to 

A select 

in order to affordJthe people the utmost freedom in the 
choLce of their Representatives, and especially to the end 
that they may not he limited in their selection to persons 
of independent private fH"op¢-rfy 

it was expedient that the expenses incurred in the performance of 

their duties 
fo,. 

should be reasonably providedJon a liberal rather than on a 
parsimonious scale." :3 

In a series of divisions it was decided to vote members an 

allowance of £1 per diem for the duration of the session. Auckland 

residents were excepted, although those living within twenty miles of 

the Assembly who had had to leave their homes to attend were allowed 

lOs per diem. Councillors also were expepted as it was felt that 

they should have sufficient private property not to require an allow-

4 l!"'or all members free sea transport was voted. · ance. 

In voting £1 per diem the House was certainly being "liberal 

1 cf NZPD 1854 p 417-8'; Otago Witness 9/2/56. Grey's Provincial 
Councils Ordinances of 1848 (sect 6) & 1851 (sect 20) had provided 
an allowance for members. 

2 Weld/Simeon 14/8/54 (cited above p 36 n2). 
3 Report of the select committee on the Est'ima.f~~ fot the General 

Assembly, V & P, HR 1854 Sess. II. 
4 NZPD 1854 p 417-8, 421-3. 
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5 rather than parsimonious." It was three times or more what a 

* labourer received. In proposing 15s per diem J. E. FitzGerald, 

not perhaps the best judge of domestic economics, had said 

He did not mean to say any one could drink champagne, 
r!de a horse, or dine every day at Bellamy's upon it •••• 
LBuiZ.at £1 per diem many men would make money by legis
lating - a thing they ought not to do. 1 

The select committee of 1854 recommended that provision of an 

attendance allowance should be made by permanent appropriation, but 

this proposal was not adopted. In 1855 the arrangements of the 

previous year were continued. In 1856 by a margin of one the 

Stafford Government succeeded in having the £1 allowance also voted 

to Legislative Councillors. 

2 
honorarium was voted. 

It was not until 1884 that a permanent 

Apart from their expenses members had few amenities. Until a 

permanent meeting place was determined upon, the parliamentary premises 

were necessarily makeshift, and for the rest various facilities were 

only gradually acquired. 

11A great wooden barnshaped affair" was constructed at Auckland 

in time for the first meeting of the General Assembly. It consisted 

of little more than rooms for meetings of the two houses. The Council 

met in a moderate sized plain room "with no architectural pretension:. 

whatever" and the House in a draughty hall upstairs. Various altera-

tions were made as a result of members' complaints and of the proposals 

* cf Appendix VII, 

l Ibid .. ~ltliL- ; cf Sewell Journal 17/9/54 p 677 & New Zealander 
4/4760 (review of Thomson's Story of New Zealand). 

2 V & P, HR, 1855 p 13I?I;NZPD 1855 p 558; NZPD 1856 p 225-6, 
265 & cf p 96. 



16 of House committees, but 11 even, 11 says Dr Herron, "with additions 

and improvements it was sub-standard- and everyone knew it". 1 

In 1856 it was decided to establish a General Assembly library 

in conjunction with the Auckland province. By 23 to 6 the House 

carried a motion to purchase an adjoining building to provide library, 

reading room &c - although it rejected Fox's proposed addition: 

11but that the messengers of the House be clothed in a plain 
suit of black, with b~ack-silk cravats, and a white ribbon 
extending between the two upper buttons of the coat as a 
distinctive mark 11 • 

By 1860 the library had 750 volumes. In addition the Assembly 

library was building up a collection of British official papers, 

many of which were obtained through the good will of the Imperial 

authorities. The library's newspaper collection had not yet begun, 

but members could obtain access to files kept in the Colonial 

Secretary's office.
2 

The comforts of the "inner man 11 were also attended to. In 1854 

it took the two houses exactly two days to pass an act exempting the 

meeting place of the Assembly from the provisions of the 1842 

Licencing Ordinance, and thus Bellamys was established. The rapidity 

with which the act was passed, several weeks after General Assembly 

met, and the indenmity granted to any persons who had previously 

broken the law to serve members with liquid refreshment, suggests 

1 Sewell Journal 27/5/54 p 591; Herron p 406-7. 
2 V & P, HR 1856 D-22; NZPD 1856 p 127; V & P, HR 1856 C-15 (Finance); 

N.Z. Gazette. 1858 p 131, NZPD 1861 p 372; V & P, LC 20/9/58; 
JHR 1860 p 235-6; NZPD 1861 p 12. On donations of British 
parliamentary papers and other documents, cf V & P, New South Wales 
1859-60 Vol 1 p 1083-1086; cf also below p32q nf· 



L7 that parliamentarians had already anticipated the legislation and 

freed themselves from the restrictive shackles of the law. 1 

Efforts were made to improve the appearance of the building: 

for the 1858 session the meeting rooms had the addition of 11oak

pattern. paper and crimson hangings 11 •
2 

Light, apparently, was 

supplied by Belmont sperm candles, although shortly the Assembly 

jJ 
had kerosen~ lamps. Nevertheless, the buildings Were confessedly 

temporary. In 1856 the Auckland provincial government completed 

a Goverrunent house for the new Governor (built on general government 

land and designed by Reader Wood), and presented General Assembly 

with a bill for £10,000. After protracted negotiation Auckland in 

1861 finally received a sum settled by arbitration. In the meantime, 

in part-payment, General Government had conveyed to the province 

several allotments and buildings, including the General Assembly 

buildings and after 1858 General Assembly met in the buildings by 

4 
courtesy of the Auckland provincial government. Proposals to 

improve accommodation immediately raised problems of finance and 

aroused inter-provincial bickering. 

As yet, therefore, there could be no provision of rooms for 

members, let alone the secretarial assistance which some modern 

legislatures now consider essential. Politics was still an occasional 

1 By the 1842 Ordinance no person might sell quantities of liquor of 
less than two gallons without a licence. Hours of sale were 
restricted to 6 am to 10 pm or midnight on weekdays, and 1 pm to 
7 pm on Sundays, Christmas Day and Good Friday. 

2 New Zealander 14/4/58. 
~ cf N.Z. Gazette 1858 p 75 & 77; W. Colenso/E. Catchpool 12/8/65, 

Catchpool MSS folder 7. 
4 cf V & P, HR 1856 A-8 & D-32; JHR 1858 p 166; Auckland Reserves Act 

!858; . ~ & P, Auc~land Provincial Council\· -2 p 39; file I.A. 
ol/546 1n the Nat1onal Archives e • L 

· • ~t.ll'$1011 XU l.fuo 



18 occupation and one for amateurs. The Assembly staff was minimal: 

a clerk and messenger for the Legislative Council, three clerks 

(one of whom was also the Assembly sub-librarian), a Serjeant at Arms 

and messengers for the House of Representatives! Modest salaries or 

allowances were voted the three important officials, the Speaker of 

the Council (who was also the Council's Chairman of Committees), and 

the Speal<er and Chairman of Committees of the House. They do not 

seem to have been provided with any staff. In preparing legislation 

members apparently had to rely on their own resources and even 

ministers engaged in drafting their own bills. 

There was not as yet a government printer and the resources of 

local printers were stretched to keep the Assembly supplied with its 

various doclli~ents. The journals of the houses were printed as were 

many of the documents tabled. Even in the first years the bulk of 

papers were presented in the lower house, or both houses together, 

and by 1858 a system of publication of papers as various Appendices 

to the Journals of the House had been developed and is the basis of 

the modern simple and ordered arrangement. 

There were nevertheless two major weaknesses in the publication 

of records and doclli~ents. The work of the House in particular, might 

be stalled because of difficulties in getting material printed. 

Business would come up for discussion, but members might have obtained 

copies of the resolution, or bill, or :estimates, only a short time 

1 cf Estimates of Expenditure for 1861-2, Class II (Legislative), 
AJHR 1861 post B-IA. 



9 beforehand. Government would be expected to discuss a backbencher's 

motion but might have received the printed copy only at' the beginning 

of the sitting, while previously the clerk's manuscript copy had been 

down at the printers.
1 

This problem was unavoidable. Even a government printer would 

have been pressed to keep up with the many bills and papers which 

had to be printed. Vilhat was avoidable was the difficulty of having 

all the proceedings of the Assembly, apart from the formal,minutes, 

.only available in summarised form and published several days after-

wards in the local bi-weekly newspapers. Sometimes such reports 

were grossly garbled. For all that the two Auckland newspapers had 

short-hand reporters their reports were not necessarily accurate, 

particularly as the Heporters' gallery was "constructed in a manner 

unfavourable to the transmission of sound 11 •
2 

In 1861, for example, 

a select co~~ittee was established to investigate serious allegations 

made by Dr Featherston that C. W. Richmond as Native IV.iinister had been 

engaged in a conspiracy to take Waitara from Wiremu Kingi. The 

conmlittee's deliberations were seriously handicapped by its having 

two conflicting reports fron1 the rival newspaper reporters and on one 

3 
point Featherston claimed that he had been misreported by both papers. 

Apart from formal notices in the Gazette, the only official 

statements made by ministers of the crown were those made in the 

Assembly, and thus the only record kept was in the unreliable reports 

1 cf, for example, NZPD 1861 p 332. 
2 AJ1IH 1861 F-3 p 9; cf NZPD 1861 p 311. 
3 AJHR 1861 F-3 ~ esp p 6 f. 



of newspapers. Even in crown colony days it was realised that 

accurate reports should be kept of the legislature's proceedings. 

In 1842 the old Legislative Council decided that government should 

appoint a competent reporter to report its proceedings. The scheme 

was soon abandoned, however, after it had been alleged that members 

tampered with the reports, and that the reporter showed favouritism. 

Moreover long delays had occurred before the reports were published. 1 

At the beginning of the 1854 session Sewell and his friends 

"arranged by mutual help to get up reports of our own speeches; one 

to take short notes, and the Speaker to fill them up himself from 

memory''· But members soon became careless and the new ministers 

had not time to correct their speeches. 'rhe only accurate reports 

were Jerningham Wakefield's reports of his father's speeches and he 

did "not scruple here and there to doctor and color \Yhat has been 

really said ••• In particular, his speeches ••• are embellished 

2 throughout with cheersn. A select committee was set up by the 

House to consider reports of proceedings but no report was presented 

3 and later no minutes could be found. 

Another select committee was set up in 1856. It recommended 

the authorisation of £80Q for the production of a correct report, 

leaving the actual arrangements to be made by the Speaker and a press 

comnlittee. 4 There the matter appears to have been left. 

1 tf N.Z. Gazette Supplement of 9/2/42 p 32, 37-8; NZPD 1856-58 
p 158-60. 

2 Sewell Journal q/7/54 p 631. 
3 NZPD 1854 p 188; V & P, HR 1856 D-17 
4 V & P, HR 1856 D-17. 



21 'l'he main problem was that while it was appreciated that nrt 

was of great importance •• that the constituencies should be fully 

informed of what their representatives said and did", 1 few thought 

that all speeches should be reported in full. Any form of suw~ary, 

however, was open to objections of misreporting, or half-reporting. 

There was also a fear that the :freedom of the press might be restricted. 

And so the Assembly continued to be hampered by its o~~ inadequate 

records, and despite the ideal of a free press, members of the House 

were continually complaining of newspaper distortion and alleging a 

breach of privilege. 

It is not at all uncomrnon to come across complaints of news-

paper misrepresentation or to find me.mbers criticising opponents for 

statements or speeches which are not recorded in the Debates. Nor 

is it rare to have such reports as "Mr Weld, ~fr Curtis, and :M:r Carter, 

and other gentlemen addressed the House.n2 Newspaper reports at 

their best were very :full. On 26 July 1861 Stafford pointed out 

that na very fair general report {.Of the 1861 Financial Statemeny 

had appeared in a journal of this morning Lthe Southern Cross7 but 

it was not exactly accurate - there were errors in the figures, 

which might be typographical, and also errors in the verbal explana-

tions 11 • He then referred to what could only be the rival Auckland 

paper, the New Zealander, as a 11 journal which was noted for the 

labour bestowed and :facilities afforded by its conductors to makethe 

1 Fitzherbert, NZPD 1856 p 153. 
2 NZPD 1861 p 209; cf ~ p 311. 



,I reports accurate. 1 Some weeks later, however, he drew attention 

to gross errors in the New Zealander. A long biting speech on the 

New Provinces Act by Dr Featherston had been divided between Stafford 

and C. W. Richmond, and the division lists "were as inaccurate as 

it was possible to make them." An important statement by Fox, the 

46 

Colonial Secretary, in answer to a question had been given a "directly 

opposite" meaning. The latter misreportage was so serious that Fox 

immediately sent a corrected version to the newspaper.
2 

In 1862 and again in 1863 the House passed resolutions calling 

on Government to arrange full and accurate reports of debates. 

Nevertheless it was not until 1867 that the first New Zealand 11Hansard 11 

was issued. An official record of parliamentary debates before 1867, 

compiled from newspaper reports, was not published until 1885~7. 

1 NZPD 1861 p 221. 
2 NZPD 1861 p 286-7 (already cited above p I 0 n I . ) 



1 The Governor 

CHAPTER 3 

GOVERNOR AND LEGISLATIVE COUNCIL 

The Governor was both a part of and distinct from the General 

Assembly. Under the Constitution Act he had the responsibility of 

summoning, opening, proroguing and dissolving the Assembly. His 

power to dissolve was to have important constitutional implications, 

the first example of which occurred, or was rumoured to have occurred 

in 1865 (an earlier date than that usually mentioned). 2 More import-

ant in the first decade of responsible government was his initiative 

3 in seeking a leader of government. 

In addition, by virtue of his position as a constituent part of 

the Assembly he was able to intervene actively to express his views, 

and more particularly the views which he attributed to the Imperial 

Government. But the Governor's legislative role extended much 

further, mostly in his dealings with the popular house. His relations 

with the Council were more formal and less important. 

The formalities of the Governor's communications with the House 

of Representatives have remained almost unchanged in the past one 

hundred years. On receipt of a message business is suspended, members 

rise and remain uncovered while the Speaker reads the message. Hence 

1 On the executive functions of the Governor rf below Chapt 10. 
2 cf Stafford's memorandum for the Governor 13/10/65, Stafford MSS 

folder 44; CV & P, LC, 1865 App 3;, John Hall/H.S. Selfe 15/10/65, 
Selfe MSS, (.~tf.rs tc. Ca~tterbt.try Associdfl6t1 1 Vol It. 

3cf below Chapt 6 esp pp 111-3 & p \34. 
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the unseemly scenes in 1854 when members wished to register a last 

protest before reading a message which they knew enclosed a proclamation 

proroguing the Assembly. As Wynyard's final message arrived on the 

heels of a previous message it was possible to argue that the House 

h ld . d b f . . th 1 s ou cons1 er one message e ore rece1v1ng ano er. 

The content of messages is now quite different. It was then 

the only form of communication available to the Governor. Today 

messages are mere formality and by Standing Orders may be communicated 

verbally by a minister. Then they were a mark of the Governor's 

position as a separate house of the Assembly and the Governor might 

communicate directly with the House without consulting or even inform-

ing his ministers. 2 On the other hand, as the Governor was still 

permitted to have political views of his own it would have been im-

proper for ministers to pass them on verbally and risk dragging the 

Governor into party debates. They might indicate when they were 

acting on his behalf, rather than he acting on their advice. 3 

Some of the Governor's messages were mere formality, for example 

forwarding the estimates. If the House presented an address request-

ing the recommendation of further appropriation the recommendation was 

sent as a matter of course. Other messages were simply informative: 

enclosing papers, despatches, correspondence, sometimes in response 

to a request from the House, sometimes on his own initiative or on 

1 Such procedure is now provided for by Standing Order 399 (Standing 
Orders of the House of Representatives 1963). 

2 cf below p 148. 
3 cf NZPD 1861 p 378 et seq. 



the advice of his ministers. On other occasions he, in effect, 

engaged in a dialogue with the House, in reply to or resulting in 

an address from the House. As his activities in administration 

show, Browne was a frequent engager in co-nversation on paper. 

Most of the thirty-five messages sent in 1858 were of a formal 

nature. On his ministers' advice the Governor forwarded the 

estimates, appropriation and other bills; he announced his reserva-

tion of ten bills, and proposed five amendments. It was the eleven 

messages in which he informed the house of his assent to legislation 

that swelled the list, a reflection of the heavy legislative pro-

gramme of that year. (In 1860 and 1861 it was additional estimates 

which kept up the number of messages.) The five amendments were 

proposed on the advice of ministers although one, relating to land 

claims (and hence affecting waste lands), was the insertion of a 

clause reserving it for the Queen's assent. In such cases reserva-

tion was required by the Imperial Government as it affected the 

security of the 1856 half million loan. 

Three of the four amendments proposed by the Governor in 1860 

were merely technical. The fourth was a reflection of Colonial Office 

touchiness over any infringement of royal rights. As he was bound 

to do by his instructions, 1 the Governor proposed the insertion of a 

clause in the Nelson Roman Catholic Endo"ments Sale Bill saving the 

rights of Her Majesty, Her Heirs and Successors, and of any Body 

Politic or Corporate, &c. There was only one amendment proposed in 1861. 

1 cf above p 17. 
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On the whole the Governor's amending powers were used as a 

means of occasionally rectifying omissions in a bill after it had 

passed both houses, although it may be deceptive to judge merely by 

whether a proposal was recommended by ministers. Normally the 

Governor acted on his ministers' advice; occasionally ministers 

might advise in accordance with the Governor's wishes, and this may 

have been the case with the Governor's amendment to the Qualification 

of Electors Bill 1858. 1 Sometimes, too, the Governor apparently 

forgot to add that he was acting on ministers' advice. 

There are about three messages a session which merit additional 

attention: the Governor became a little more expansive. In 1858 

he sent messages concerning the impending departure of the 58th 

regiment, and the question of the next meeting place of the General 

Assembly, and informed the House that he could not recommend Her 

Majesty's assent to the Native Territorial Rights Bill. In 1860 

he sent papers from the Kohimarama conference showing the desire of 

the chiefs to have further conferences. Also in 1860 he told the 

House that he would have preferred that under the Native Council Bill 

the new Council had the whole administration of native affairs. 

Later in the session he gave a rather equivocal undertaking that 

once the Sill became law the management of native affairs should be 

on the same basis as other departments. 

In 1861 he asked for amplification of the House's promise to 

give full support in the event of further outbreak of war, and on 

1 cf Herron p 67 & notes; 
(H.C. 492) .. 

"'0 Browne/Lytton 14/10/58 para 11, GBPPJxlvii 
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another occasion, declared his pleasure that, in effect, the new Fox 

Government was adopting his native policies. 1 

The Governor's intervention, then, was very rare, and on the 

few occasions that he acted on his own initiative it was on account 

of his position as Imperial agent, in the fields of defence and native 

affairs. On domestic matters he did no more than to reserve bills 

which came within spheres specified in his instructions. For the 

rest he acted on his ministers' advice. Occasionally, on his own 

responsibility he forwarded important despatches - concerning a royal 

marriage, a royal death, or his own recall. 

The Legislative Council 

The Legislative Council had a freer hand than the Governor. It 

could and did use its powers to initiate and amend legislation. It 

2 even had its first disagreements with the House in these initial years. 

On the whole, however, its role was essentially unimportant if not 

always modest. 

Apart from ministerial measures the Council does not appear to 

have considered itself a chamber for originating legislation. In its 

address in reply to the acting Governor's opening speech to the second 

session of 1854, it assured His Excellency that any bills forwarded by 

1 The messages referred to above are, in 1858 messages 5 (JHR p 91), 
22 (p 152), 30 (p 181), in 1860 messages 2 : (p 12), 29 (p 209), 
43 (p 249), in 1861 messages 2 (p 37), 7 (p 73). cf above p 32. & 
below pp 14-6,167-~. 

2 cf H. Witheford, Legislative Council of New Zealand, M.A. 
Victoria University 1946; G.A. Wood, Quiet Conversation: 
of the Legislative Council in the New Zealand parliament, 
M.A. essay, Otago University 1959, p 16-18 & notes. 

thesis, 
the role 

1862, 
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his Government or by the House of Representatives would receive the 

Council's ncareful consideration". It continued to act in this 

spirit. · Only tbl~t~ bills passed both houses of the Assembly in 

1854 and four in 1855. In 1856, however, there were 36 bills passed. 

Of these only eight were initiated by the Legislative Council, four 

of them by ministers. A further Council bill was lost in the House. 

Fourteen of the 80 passed in 1858 were initiated in the Council, 

thirteen of them by Attorney General Whitaker. In 1860 the number 

passed dropped to 50 although those originated in the Council rose 

to rtweitlt'':f • Again most Council bills were promoted by ministers. 

The number passed in 1861 was down to 41 of which but eight originated 

in the Council. 

Most bills originated in the lower house, and most of those bills 

which did not become law were lost in the House rather than rejected 

by the Council or disallowed by the Queen. After a slight show of 

initiative in 1856, Councillors but rarely promoted legislation. Of 

the handful of non-ministerial measures introduced in the next three 

sessions, a couple were initiated by the Chief Justice, one was 

initiated by Dr Pollen as a representative of the Auckland provincial 

executive and one was the New Zealand church bill (Bishop of New 

Zealand Trusts Bill 1858). On the whole even private bills tended 

to be introduced into the lower house. 

With but brief exceptions the Attorney General, or his equivalent 

when that position was for a time a-political, sat in the Council in 

the first two decades of representative institutions. It was a 

legalistic age. With continuing reform of English law, the development 
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of a separate colonial judicial system, and the importance of commerce 

for the colony, a stream of law bills came out of the Council: 

adoption for the colony of reforms in the English legal system and 

a large number relating to commercial practice. Some of the more 

notable reforms thus originated in the Council: for example the -

District Courts and Execution of Criminals Acts of 1858, and the 

Land Registration and Supreme Court Acts of 1860. But there is 

little to suggest that, with the exception of the Chief Justice, 

the Councillors could offer much in the way of practical improvements 

to the Attorney General's bills. Perhaps their technical nature 

precluded this, and certainly they had equally smooth passage through 

the lower house. 

Apart from passing a number of Government-sponsored technical 

law bills, the Council's main work was revising- and occasionally 

rejecting - bills sent up from the lower house. In 1856 a Govern-

ment bill, the Supreme Court Practitioners Bill, lapsed in the Council, 

and two private members' bills were rejected. One of these, the 

Purity of Elections Bill, was the outcome of the deliberations of 

a House select committee on the subject, and as Dr Richardson pointed 

out, "was a Bill to purify the House of Representatives; it was a 

Bill that affected that body themselves.n By 4 votes to 3, however, 

the Council decided not to proceed with the bill. Only Whitaker, 

the minister in the Council, and Tancred and Richardson, the two 

former ministers, voted in favour of the bill. 1 The other bill 

1 NZPD 1856 p 345. 
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rejected was a District Courts Bill. 1 In the same session, the 

House, with more justification, rejected a Councillor's Disqualifica-

tion Bill, which could have been criticised as the Council minding 

the House's business.
2 

(The next session a House Disqualification 

Bill passed both houses). 

An argument, and a valid argument, for the Council's rejection 

of bills in 1856 was that there was need for more time to remedy 

defects in drafting. 3 In 1858, however, the Council threw out a 

Government Representation Apportionment Bill by which it was intended 

4 to equalize the size of electorates. On this occasion the Council 

acted on principle. It was probably also the first time that the 

Council thwarted a Government measure. Another Government bill 

lapsed in the Council, but the bill apparently was dropped by the 

Government itself. A private member's bill also lapsed. In 

addition the Government had to exert pressure on Councillors to 

secure passage of its native bills and it was forced by Council oppo

sition to drop sections of its Qualification of Electors Bill. 5 

No Council bills were lost in the House in 1858, and only one 

bill was lost in 1860. This bill provided for the registration of 

qualified medical practitioners and in the House received the support 

of .Ministers. Objections to it were raised by some members, but 

1 cf below p 315'-6. 
2 cf NZPD 1856 p 163-4. 
3 cf report of a select committee on the Purity of Elections Bill, 

V & P, LC, 1856. 
4 cf below p$3-!. 
5 cf NZPD 1856-58 p 582-3, 1861 p 280; memoranda from ministers on 

acts of the General Assembly 1858, no 53. AJHR 1860 A-4 pit. 



eventually the bill lapsed on a mere technicality. Fees under the 

bill were to be paid into the Colonial Treasury. This was a breach 

of the House's privilege of being the sole originator of money bills 

(on the Crown's recommendation).! 

Six House bills were lost in the Council in 1860. The Colonial 

Treasurer's Debtors and Creditors Composition Bill {dealing with 

bankrupts) and a backbencher's Crown Grants Issue Bill were both 
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thrown out, and a Native Council Expenses Appropriation Bill, initiated 

by Message, was allowed to lapse. Much more important was the 

Council's rejection of three successive bills to amend or to suspend 

the Land Revenue Appropriation Act 1858 by which General Government 

retained one sixth of the North Island provinces' land revenue for 

2 future land purchase. It was suggested in the Council that these 

were money bills; it was pointed out in the House that ministers in 

the upper house should not oppose a bill passed in the lower house, 

especially when Goverrunent had stated that it ~ould offer no further 

opposition. Council and ministers took no notice. 3 

In 1860 there was a case for the Council rejecting amendments to 

the Land Revenue Appropriation Act. The Government which had sponsored 

the act still retained the confidence of the House and moreover, it 

was an election year. In 1861, however, amendment of the act was an 

important policy measure of the new Fox Government. Even this did 

not prevent the Council from rejecting an Amendment Bill sent up from 

1 NZPD 1860 p 432, 557-8. 
2 cf below ]qg. 
3 cf NZPD 1860 pp 783, 632, 739. 



0 the lower house: this time by 11:4. Shortly afterwards it rejected 

a similar bill by 8:4. A further attempt to pass a Debtors' and 

Creditors' Composition Bill- also a feature of Fox's policy on 

assuming office- was also defeated in the Council. 1 

There had been a general election, the legislation was sponsored 

by the new Government which came to office after the election, it 

involved financial appropriation and had been passed in two successive 

sessions of the lower house. There could be no clearer instance of 

how the upper house could block the lower, nor of the potential dead-

lock unless the Government lost office or gained the power of packing 

the Council. Shortly afterwards both happened, ending the possibility 

of conflict on this issue. 

For the third successive year, in 1862, a Land Revenue Appro-

priation Act Amendment Bill was sent up from the House. This time 

the Council gave way without a struggle, but by then a change in 

native land policy and the ending of the crown right of pre-emption 

of native land, had reduced much of the importance of the legislation. 

The Council's rejection of these few bills should not obscure 

the fact that it was exceedingly rare for one house to reject the 

other house's bills. If the five Land Revenue Appropriation Act 

Amendment Bills are excluded, only ten House bills were rejected by 

the Council in the sessions 1856 to 1861 inclusive. At least one 

of these, and possibly more, were dropped with the Government's con-

currence. 

1 cf below pp t66, ~r.?.. 
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The Council was not an overworked body. 1 There was an absence 

of organised opposition, and of private members' bills to clog the 

programme. Unlike his colleagues in the lower house, the Attorney 

General had his measures prepared in good time, and the Council 

commenced the session with a prepared legislative programme before 

it. The retirement of Whitaker as Attorney General in 1861 did 

not alter the pattern. His successor, Sewell, was equally prepared 

to introduce a series of bills into the Council. In consequence, 

while the House was engaged in political strife, the Council was 

legislating at a quiet pace. After a few weeks it was almost out 

of work until bills started to trickle through from the House. Only 

at the close of the session was it suddenly swamped with business. 2 

A high percentage of House bills were amended by the Council and 

generally the amendments were accepted without question by the House. 

Normally amendments were of detail rather than of substance. On the 

occasions where there was disagreement a free conference settled the 

question. If sometimes a member may have felt a compromise unsatis-

factory, 3nevertheless the recommendations of the conferences were 

accepted. Occasionally a constitutional issue was raised, but this 

could be settled by reference to England without a clash between the 

houses. 

1 The Council adjourned on 15 June 1858, 28 August 1860 and 1 July 1861 
because there was no business before the House. On 7 occasions 
between 1856 & 1861 it adjourned through lack of a quorum - usually 
an indication that little business was expected. (A quorum was 5). 

2 cf Wood, Quiet Conversation p 8 & note 32a; NZPD 1860 p 800, 787. 
3 cf NZPD 1858-60 p 129. 



After initial doubt it was accepted on the word of the 

Secretary of State for the Colonies in 1855, that British precedents 

applied and that the upper house could not change or alter bills of 

supply. Thenceforth Governor or Administrator ceased to address 

both houses on the raising and expenditure of public revenues, 

respecting the sole initiative of the House of Representatives. 1 

Once the basic question of finance was determined the Legis-

lative Council showed itself reasonably respectful of the House's 

rights. For example, it was accepted that the financial resolu-

tions of 1856 (expressing the ttcompact 11 of that year) should be 

rejected or adopted as a whole, although the Council might record 

its objections to parts of the resolutions. 2 In the same session 

an amendment to make the Governor's proposed salary increase retro-

spective was withdrawn because of the constitutional position. 

Instead, by altering the bill in a different respect the Council 

was able to refer it back to the House of Representatives for re

'd t' . 3 consJ.. era J..on. 

In 1860 the House of Representatives adopted recent resolutions 

of the House of Commons relaxing the Commons' rule in reference to 

money clauses in bills sent down or returned from the Lords. The 

new Standing Order would not necessarily have cleared the Council's 

1 As well as addressing his remarks on the appropriation of revenue 
to both houses, the Administrator had also given the House cause 
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to be affronted when his Goverrunent introduced a bill in the upper 
house (to cope with the abolition of transportation from New Zealand 
to Van Diemen's Land) while a House select committee was deliberating 
on the same question (cf report of the select committee on Secondary 
~unishment, V & P, HR, 1854 sess I.) 

2 NZPD 1856-58 p 302, 
3 Ibid p 332, 337, 



13 Medical Practitioners Bill which was rejected shortly be£orehand. 

But that session the House did accept two minor Council corrections 

to money bills. 1 

By 1860 the two houses had worked out satisfactory procedures 

for handling relations between them. In 1856 the two speakers 

conferred on how reports and papers of one chamber could be communi-

cated to the other. They agreed that to avoid '~entangling the two 

ahambersn, members should arrange for a member of the other house to 

2 move for copies of papers. From 1860 General Assembly adopted 

British practice of forwarding bills from one house to the other by 

clerks without interrupting business. By 1860, also, the two houses 

had amended Standing Orders to remove discrepancies in their defini

tions of private bills. 3 

On matters of national importance the houses co-operated. It 

was customary for important addresses and resolutions to be moved by 

ministers in both houses. Such addresses ranged from the joint 

protest against the withdrawal of the 58th regiment in 1858 to 

felicitations and commiserations when members of the royal family 

were concerned - such as when Councillors adopted a House address to 

the Queen on the occasion of the marriage o£ the Princess Royal to 

Prince Frederick William of Prussia, although they disliked portions 

of it. 4 Joint select committees were customary on major constitutional 

1 JHR 1860 pp 145, 149, 246; NZPD 1860 p 633. 
2 NZPD 1856 pp 261, 263. 
3 cf JHR 1860 p 247-8; NZPD 1856-58 p 45~-S; Rules and Orders of both 

Houses of the Legislature concerning private grievances, patents & 
private bills, N.Z. Gazette 23/1/61 p 9 f. 

4 NZPD 1856-58 p 546; cf NZPD 1856 p 346, 1858-1810 (1858) p 120, 
121,. 185'~-J858 p 5"62. 
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and political issues. In 1860 the two houses passed a joint 

committee's bill to establish a Native Council as a means of fore

stalling Imperial legislation on the same subject. 1 The secret 

Military Defence Committee of 1861 is an example of an even more 

important joint committee. 

The Council's address in 1856 in favour of the Assembly meeting 

at Auckland next session, is a rare example of the two houses failing 

to concur in addresses to the Governor or the Queen. 2 

-
Despite the co-operation between the houses, and the occasional 

display of power by the Council, as when it rejected the provincialist 

bills of 1860 and 1861, the Council had an inherent weakness which 

prevented it ever being more than a minor partner in the legislature. 

It was small and it was unrepresentative~ 

When the Constitution Act was forwarded to New Zealand the 

Governor was instructed to limit the size of the Council to fifteen. 

In 1857 on ministers' recommendation the limit was raised to twenty, 

and then in 1862 it was removed altogether. Between 1858 when 

Government exercised its new powers and added to the number of 

Councillors, and 1862, the Council achieved a fair stability in 

membership. The Stafford Government tended to leave it just under 

full strength, and several absentees each session reduced it to a 

chamber of not more than sixteen. 

It would be incorrect to state that the Council was used for 

1 cf below p .224f. 
2 cf above p 3 l-:2. 



5 political patronage or that it was packed in the early years. 

Nevertheless it was unbalanced in its membership and significantly 

different in composition from the popular house. 

In all the Stafford Government appointed twelve Councillors. 

Two of these were re-appointments, a further appointment was of 

G. A. Arney, the new Chief Justice, 1 and another of the commander 

6:l 

of the troops, Wynyard, who until Governor Browne's arrival had been 

acting Governor. Of the remaining eight, three were provincialist 

in sympathy and four came from new districts which were at this time 

being given representation in the lower house. But the Council was 

heavily weighted in Auckland's favour as a result of appointments 

made before the introduction of responsible government. The other 

provinces had one member each, except Canterbury which had three and 

Wellington which had two. Auckland members in 1861 made up one 

third of the total membership of the Council. Even if the Speaker, 

the Chief Justice, the retired Attorney General and a member from 

Whangarei are excluded, Auckland still had four representatives. 

As might be expected a smaller proportion of Councillors had 

been elected to provincial positions than was the case in the elected 

lower house. Well over half of the Councillors of the decade of the 

second and third parliaments (1856-65) were at no stage elected to 

provincial positions: 28 out of the 45 who were Councillors at 

some time during this period. 

1 Judicial officials and other 'overnment employees were not dis
qualified from membership of the Council until 1870. The Chief 
Justice of New South Wales had been excluded from the old N.S.W. 
Legislative Council after 1843 (H.R.A. ser 1 vo1 XXII p 810 f, 
vo1 XXIII pp 44, 268) & Chief Justice Martin was not appointed to 
the N.Z. Legislative Council. 
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A justification for having a nominee upper house would be that 

it represented wealth, respectability and education rather than 

numbers. To a certain degree this was true of the Legislative 

Council, although it was more wealthy than educated. 31 of the 45 

in 1856-65 drew their living in part or wholly from the land. The 

remaining fourteen consisted of the Chief Justice and four other 

lawyers, three merchants and one land agent, two soldiers, two 

retired officials of c:rown 'Colony days and one provincial official. 

Ten had had university education, and ten were soldiers or retired 

soldiers. Almost all, 39, had already been appointed a Justice of 

the Peace by the time they becrune Councillors. 

With its weighting towards land, and the absence of provincial 

politicians, the Council was more conservative and more centralist 

than the lower house. It also appears to have had less political 

talent. Almost invariably a new Government had to go outside the 

existing Council to find a minister to represent it in the upper 

house. This was the case in 1854, and again in 1861 when Ii'ox became 

premier. Apart from the two Stafford ministers of the late 1850's, 

\~nit~~er and Tancred, almost the only significant exceptions are two 

Attorneys General in the last decade of the nineteenth century and 

the first decade of the twentieth. 1 

The Council's fatal weakness, however, was not the kind of men 

who became Councillors but the method by which they became Councillors. 

1 Amongst the men appointed to the Council to be ministers are Daniel 
Pollen, Henry Sewell, William Gisborne, John Hall, R. Oliver, 
Sir John Findlay, F. H. Dillon Bell, Heaton Rhodes, T. K. Sidey 
and Angus ~icLagan. 



7 

63 

Nominees were regarded with distrust. From the first meeting of 

the General Assembly there was mention in both houses of the need 

to change the method of appointment to the Legislative Council. 

The need for an elective upper house was expressed in the policy 

statement of the "Clean shirt ministrytt in Wynyard's speech opening 

the second session of the Assembly in 1854. As happened with the 

issue of the Governor's continued control of native affairs, however, 

the question of having an elective upper house was in the first 

sessions pushed aside by more immediate political questions. By the 

time they were settled and there was a stable responsible government 

it was much harder to change the status quo. 

The nominee character of the Council was not entrenched in the 

Imperial 1857 Constitution Amendment Act, and there was some expectation 

in the early years that the Council would shortly be made elective. 1 

In the meantime, as a Councillor stated in 1856 in advocating that the 

Council become elective either wholly or in part, "in another place" 

which he need not name, their legislation was regarded with suspicion, 

if not distrust 11 •
2 

The Council's deliberations carried little weight outside its own 

walls. It was the House which was the centre of interest, it was the 

House which was the centre of power, and it was the House from which 

came most of the reforms of the first New Zealand parliaments. 

r 'lfct 
1 Fox/Godley 8/3/54 Godley Correspondence Vol 7/; Wellington Advertiser 

28/1/60 reprinted in Otago Witness 3/3/60; Otago Colonist 23/11/60 
2 NZPD 1856 p 78; cf Herron p 260 & notes. 



CHAPTER 4 

THE HOUSE OF REPRESENTATIVES 

Composition of the House* 

One of the problems in establishing new institutions is finding 

experienced men to run them. New Zealand had the advantage of having 

had three years of representative institutions, at central and pro-

vincial level, before the establishment of responsible government. 

By 1860 there should have been a body of men with experience at both 

levels to guide the colony. To what extent did it work out in 

practice ? 

A major weakness in the system was the considerable turnover in 

membership in the many months between sessions of the General Assembly, 

so that the long five year term of the Assembly did not lead to 

stability in its composition. Defeat at the polls was far less likely 

to end a member's tenure of a seat than resignation. 32 members of 

the House resigned or lost their seats by disqualification during the 

lifetime of the second parliament, 1856-60. Although several were 

subsequently re-elected it is not surprising that 68 men were elected 

during those five years for a House which varied in size from 37 to 41. 

36 of the 68 eventually ended their parliamentary careers by resigning 

and an even higher percentage of the Councillors of this parliament 

eventually forfeited. their seats. 

There are no ready explanations for the rapid turnover of member-

ship, other than the obvious ones that the population was small and had 

* rf below Appendix tU p 311 for tables showing· age at time of election, 
Justices of the Peace in the House ;etlso At~.ef\tli~s I a.nd IV, fP 363 f 8. 373. 



2 too many representative institutions. It ~vas a working population 

which could ill spare many months away from homes and business, a 

difficulty accentuated by the prevalence of one-man farms and businesses 

and by the dispersion of the population. A further reason was its 

high degree of mobility. ¥Ken moved from one part of the country to 

the other and there was constant movement - of those who could afford 

the time and had the standing to be politicians - between New Zealand 

and the home country. For example, three-fifths (32) of the 53 

members of the House in 1861 visited Europe in the next few years, and 

..,.. 

.t 1 ve finally retired ~' ~nere. In addition constant increases in the 

size of the House, particularly the enfranchisement of areas distant 

from provincial political centres, brought into the House a steady 

stream of :men with little political experience. In the first elections 

newly settled Canterbury elected a number of new arrivals, and 

similarly, new men were returned for the Otago goldfields in the 1860's. 

There was a bloc of nev>' men returned for Auckland, Canterbury and Otago 

seats in 1861 after the enlargement of these provinces' representation 

in 1860. 

The House was only drawing to a comparatively small degree on 

men who had already established themselves in provincial politics. 

Even excluding 27 !Hen who were elected between 1853 and 1855 and 

simultaneously or subsequently were elected in the provinces, over 

one-third (48) of the total 123 men elected during the terms of the 

second and third parliaments (1856-65) had had no provincial experience 

when elected and a quarter (30) were never elected to provincial posts. 

Indeed, even those who had been engaged in provincial politics had had 
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comparatively little experience. 1 'l'he accompanying table shows 

that, of the 48 men elected for the second or third parliaments who 

had had provincial experience at the time of first election, 13 had 

been returned in 1853 or 1855, and of the remaining 35, 18, or over 

half, had had less than three years in provincial politics. 

Of the 52 members who attended the parliamentary session of 

1861 after the elections of the previous summer, 18 had never been 

elected in the provinces, and 17 of that 18 were newly elected to the 

House of Representatives. 'rhe older hands, the members who had 

lasted in the House - perhaps with breaks - for several years, had now 

almost all had some provincial political experience. There were 23 

provincial councillors in the House, two Superintendents and nine 

former councillors.
2 

It can be said, ..1.' 
~.nen, that there was a considerable representation 

of the provincial councils and governments in the House, sufficient 

to keep provincial interests to the fore, even if the actual political 

experience of the members might be limited. Local government was not 

necessarily a preliminary school for General politics. As frequently 

the reverse was likely to be the case. 

The number of provincial councillors naturally had a marked 

effect in a House where one of the major issues was the respective 

1 Table A, over. 
2 cf Herron p 194 f; there were usually several Superintendents in the 

General Assembly. In 1856 all six Superintendents were members of 
the House of Hepresentati ves but this was exceptional. As shown in 
Appendix )I below p 36q , while most Superintendents were at some stage 
in the General Assembly, only in the case of Auckland and Wellington 
was the Superintendent a member of the General Assembly throughout 
the provincial period. For eleven years the Superintendent of 
Nelson was not in the Assembly. 



Taole A: r•iembers of the House of Representatives in the second 
and third New Zealand parliaments, 1856-1865 

Experience in Provincial politics 

I. 1-1embers with experience in provincial politics before election to the House of Representatives 

Years in provincial Year elected to the House of Representatives 
posts 1853 1855 1856 1858 1860 1861 1862 1863 1864 1865 

1857 1859 

less than 1 year X X X i XXX 

1 year & less than 2 XX X X X X X X xxxxxxxx 

2 and less than 3 XXX XX ... r..,.r~ 
A.t ... ..n.. XXX X I xxxxxxxxxx 

3 II II II 4 
xxxx 

X X X XX X XX XXX X 

4 II II 11 5 X iX 

5 II il II 6 X X X XXX 

6 n II ti 7 X X X ! XXX 

7 II II II 8 X ·x 

8 !! jj 11 9 X X 

9 X iX 

member Cro·wn Colony 
Legislative Cow1cil, 
but no other exper-
ience XXX X xxxx 

~o-c.ON"'-~......_._,..,..,.~~L•.fl-•-.. . ........,.--.-.----~'''>.~"-~.,-,-,.r• •'---··. ~.~,-~··-·~-·--• -

4 9 2 5 7 10 5 3 0 3 48 

.(oniinu<?d ov-e.r-

m. 
o.~ 



Table A cont. 

II. Members without experience in provincial politics who were elected to provincial posts at 
the same time as or after election to the House of Representatives 

Years in provincial Year elected to the House of Representatives 
posts 1853 1855 1856 1858 1860 1861 1862 1863 1864 1865 

1857 1859 

less than 1 year XX X i XX 

1 year & less than 2 }\:XX XXJ;:X X XX 1 xxxxxxxxxxxxx 
XX 

2 and less than 3 X X I XX 

3 II II II 4 XX X XXX 

4 fl II II 5 XX X XX X XXX XXX 

5 II H 1.1 6 XX X XXX 

6 II II It 7 X X X XXX 

7 II If " 8 X X X·.J XXX 

8 n If IT 9 X X 

9 1l il II 10 X X 

10 II II II 11 

11-15 years incl. X X X X X XXX XX 

16-20 years incl. XXX 
_,__.,..,._...,.,~.-~..-~-·"----~~-~~--··O•~""-•"-"'-o ·- •·- _._ 

17 10 1 3 3 4 0 4 0 3 
/ 

III. Members who were never elected to provincial posts. 

XX XXXX X XXX XX XXXX XX XX X 
xxxx 
xxxx 
X 

_,~~--· __ ..,.,.~~--·-""--"-"'"•>-'-~<-

23 23 4 11 12 27 7 9 1 6 123 
-·---"""-""'~"'-"~--"'""'"'..,.·"".....,.'"""''"""~''""'~~-~------~ ··-,---~---· ,. ----

0) 

00 
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powers to be exercised by General and provincial governments. 14 of 

the 18 men who had not been provincial councillors, in 1861 supported 

the centralist Stafford Government or, in the case of late arrivals, 

ounosed the Fox Government. 
~ .. Conversely, 22 past or present councillors 

supported Fox and only 12 supported Stafford and Richmond. 

There is another important point arising from the number of pro-

vincial councillors in the House in 1861. Almost all 25 former 

members who were elected. for the 1861 House of Hepresentatives had by 

this time become involved in provincial politics. In partthis is an 

indication that General politics could lead to the provinces, but it 

is also an indication of another important feature of the House in 

this period. The leaders of one session were as likely as not absent 

in the next. Nevert:.leless there was a basic core of politicians who 

in this somewhat err;;~tic fashion dominated New Zealand politics in the 

first few years. 'l'he reason such a high percentage of the re-elected 

members of 1861 vuere provincial councillors was that as their re-
l 

election in itself indicated they were the stayers in the political course 

Thus while of the total 123 members of the douse of H.epresentatives 

for the second and third parlia1nents over one-third (48) served for 

less than the full term of five years - 22 for less than two years -

at the other end of' the scale was the residue. 2$ of the 123 served 

fifteen years or more. (Of these longer term members a high percent-

age moved to the upper house for at least a part of their political 

careers.) 

l See Table B, over. 



7 Table B: Members of the House of ReEresentatives 
in the 2nd and 3rd Earliaments, 1856-1865 

Total Service in General Assembly 

Served in both 
houses 

less than 1 year xxxxxxxx 8 

1 & less than 2 xxxxxxxxxxxxxx 14 

2 " " II 3 xxxxxxxxxxx 11 

3 II II II 4 xxxxxxx 7 

4 " II II 5 xxxxxxxx 8 

48 

5 II II II 6 xxxxxxx 7 

6 II " II 7 xxxxxx 6 

7 II II II 8 xxxxxxxx 8 1 

8 II II II 9 xxxxxx 6 

9 II " II 10 XXX 3 

10 II " 11 xxxxx 5 

35 

between 11 & 15 xxxxxxxxxxxxxx 14 5 
incl. 

between 16 & 20 xxxxxxxxxx 10 5 
incl. 

between 21 & 25 xxxxxxx 7 5 
incl. 

between 26 & 30 xxxx 4 3 
incl. 

35 

between 31 & 49 XXX 3 3 
incl. 

over 50 XX 2 2 

5 
24 

123 

The high turnover, the high percentage of members with little 

political experience, left a few members with considerable influence, 

although not a sufficient number to make easy the forntation of ministries. 



This central core of longer term members had qualities to meJ~e 

them the most effective group in the legislature. On the whole the 

members of the House w·ere not professional men and they were not w·ell 

educated;1; but the leading politicians were well educated. At this 

time, in fact, professional men tended to throw themselves into 

political life, and lack of a~~inistrative and political experience 

was compensated for by the education and acute observation of current 

affairs of the men who ran the central gover~~ent and legislature. 1 

Of the 16 (almost one-third of the total membership) who in the 1861 

House of Hepresentatives are known to have studied at a university, 

all but four had been members of the previous parliament. And these 

four between them later served a total of 106 years in the General 

Assembly, ranging individually from eight to 51 years. Although, 

therefore, out of the total nu.11ber elected to the second and third· 

parliaments only a small percentage were professional men, as they 

tended to serve for longer periods they formed a larger proportion of 

2 
the House in any one year than over a long period. 

The majority of members reflected the characteristics of the 

different provinces. Auckland's strongly commercial backgrom~d 

contrasts, for example, with the pastoral interests of the South 

1 cf A. Cox, Recollections p 78: 11 In speaking generally of the .men who 
formed this first Parliament of New Zealand, I have no hesitation in 
admitting what \Vas often said of them - viz., that they were equal 
in intelligence and in :political instinct to the members of any of 
the Australian legislatures, and perhaps of a somewhat higher average 
cultivation." 

2 c:f Webb, Government in New Zealand, p 42. ·~'!ebb's tables showing the 
educational and professional backgrou...'ld of mer::1bers of parliament are 
rather misleading unless it is appreciated that the high percentage 
for whom no data ~ available for Professor Webb, almost certainly 
\¥·ere not well ed·ucated and were not professional men. 



Island provinces. By and large in the second and third parliaments 

Auckland was represented by businessmen and merchants and some farmers, 

with retired soldiers appearing under various guises in their new 

occupations; Taranaid 1 s total of 11 elected in these years included 

seven farmers; Wellington's and Hawke's Bay's 22 included a mixture 

of sheep farmers and others, and merchants; Nelson and Marlborough, 

vvi th 15 members, were predominantly represented by runholders; 

Canterbury's 22 were equally predominantly runholders, although. there 

were four merchants; Otago's 20 were similar, except that some of 

the runholders were retired soldiers. 1 

Thus General Assembly was composed of a fair cross-section of 

some of the predominant interests in the various provinces. In 

general it can be said that the House of Representatives was composed 

of a large number of landholders (and of course many men with town 

interests also invested in land), and long established traders and 

city businessmen. It could also be assured of a group of lawyers, 

journalists and newspaper editors, retired co1nmissioned officers, 

and officials for many years connected with government service or the 

New Zealand Company and its offshoots. 

Gold mining by the end of 1861 had made Otago province the most 

populous province and in the next years was to make Dunedin the 

leading city in the colony. But it was not gold :miners, or those 

associated with the industry, whom Otago sent to the General Assembly. 

1 See Appendix I p 363 f. 'l'he main sources of information on members' 
occupations are the Dictionary of New Zealand Biography, Almanacs, 
and electoral lists, jury lists and election returns published in 
the New Zealand Gazette. 



0 Excluding artificers and those engaged in manufactures and agriculture, 

miners and labourers made up about 40% of the total adult male popu-

lation in December 1861. 1 
These classes, however, have never received 

representation commensurate with their numbers and the absence of 

miners and labourers from the House is not surprising. 

Table C: Members of the House of Representatives 
in the 2nd and 3rd parliaments, 1856-1865 

PROVINCE 

Auckland 

Taranaki 

Wellington 

Hawke's Bay 

Nelson & 
~iarlborough 

Canterbury 

Otago & 
Southland 

Country of Birth 

England Scotland Ireland 

xxxxxxxx xxxxxx xxxxxx 
xxxxxxx 

X XXX XXX 

XX 

xxxxxxxx 
XX XXX 

XXX 

xxxxxxxx xxxx 

xxxxxxx 
XXX 

xxxxxx 

64 

xxxx 

X XXX XXX 

xxxx 

25 

X 

X 

X 

XX 

X 

12 

Other 

Malta 
India 

Malta 

Germany 

N.s.w. 
India 

N.s.w. 
N.s.w. 
India 

9 

XXX 

X 

XXX 

XX 

xxxx 

13 

Total 

32 

11 

18 

4 

15 

22 

21 

123 

The diversity of countries of origin and of religious affiliations 

of the colonists was apparent in the membership of the House of Repre-

sentatives. For example the strong Irish element in the Auckland 

province was represented amongst the Auckland members of the House of 

1 cf occupation tables in Statistics of N.Z. for 1861_ 



ll Representatives, and Otago returned the largest contingent of Scots. 

Canterbury had to compete with other provinces to earn the title of 

most English: over 50% of all members of the House in the third 

parliament are known to have been born in England. The religious 

professions are Imm.vn of only some of the members - 65, for example, 

of the 123 who were at some time members between 1861 and 1865. 

\'CS"iO 
These 65 reflected the communal proportions of, in i:::!6J:, 45% Church 

of England (not yet officiaJly Church of the Province of New Zealand), 

21% Presbyterian, 11% Roman Catholic and 8% f.'Iethodist. In the House 

the Anglicans were slightly over-represented, the others slig'htly 

under-represented. 1 

As might have been expected then, the General Assembly was 

respectable, socially friendly, looked to England for guidance and 

was secular in tone. It lacked the establishment element either 

ecclesiastically or in the form of the upper gentry, let alone aristo-

cracy. 

The occupations and backgrounds of members affected the tone of 

the House of H.epresentatives. It also meant that the interests of 

particular provinces and provincial go~ernments in general were 

represented. fi1ost groups in the community had a spokesman in the 

House - teetotallers, n1erchants, agricu+turists, pastoralists, doctors, 

lawyers, Philo-IViaoris, land claimants, sportsmen, and so forth. In 

this sense the House was representative. This was the more so because 

1 Religious professions are derived in the main from the Dictionary of 
New Zealand Biography and Alraanacs. In a few cases not covered by 
the above sources information has been culled from Church histories 
and other published works. 
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no one occupational or interest group combined to dominate the Rouse. 

On certcdn issues the House was divided by rivalries between different 

provinces. Gn major issues it was divided into blocs which had as a 

basis different conceptions of the role of the provinces in the con-

stitution. It is significant that although a certain regional differ-

ence is apparent betrJeen Government and Opposition in the first years 

of responsible goverm:aent (cf below p:pll7-8,18!·:{), there was no division 

on the basis of occupational or other sectional interests. Socio-

economic differences v1hich l:mderlie party divisions today were not 

apparent in the early parliaments. TI1is v.ras due not so nrucl1 to the 

absence of certain classes from the House as to the functions of the 

Generz,l Assembly. Because of the provincial system, and because of 

a·basically laissez-faire attitude towards the role of government, the 

General Assembly's n:;.ain work lay in larv reform, maintaining and improv-

ing the court system., organising a colonial-wide com1:mnications system, 

apportioning the colonia.l revenue behreen General Government and the 

provinces, and in discussing race relations. In so far as there were 

social welfare measures for Europeans - for example in the fields of 

health and education - these were a provinc~71 function. Also, land 

regulations were a provincial matter and hence if lando~~ers used the 

political machinery to further their o;,m interests this was done at the 

provincial level. In addition, members did not consider themselves 

the representatives of particular interest groups or delegates of their 

constituencies, but had an eighteenth century conception of their role 

as representatives of the cornraunity at large - or, on occasion, of 

their particular provinces. 



.3 The Electoral System 

.According to Leslie Lipson, a modern commentator, the electoral 

systera was neither 11democratic 11 nor Hpopular 11 •
1 

The basis of the 

electoral system was the Constitution Act and the measures taken by 

Governor Grey to implement the Act. But once a House of Representatives 

had been elected under that system and the General Assembly had come 

into being the New Zealand legislature had extensive powers of revision. 

By 1859 four Australian colonies had manhood suffrage and four had the 

2 
secret ballot. If New Zealand had not by that date also adopted such 

radical measures, it was because there was insufficient pressure for 

them in the House of I-tepresentatives. 'l'oo m.uch should not be made of 

the results of divisions in the House of Representatives, nor of 

political ideas expressed in debates. 1858 was the year in which the 

General Assembly revised the electoral system, and in the depleted 

Rouse of Representatives of that year results of divisions were repre-

sentative neither of the opinion of a full House nor of public opinion 

outside the House. The most vocal spe~~ers in debates on electoral 

reform were a few conservatives. These men declared their principles, 

but the less articulate majority were more pragmatic and more radical 

in their outlook. Cmnmentators who quote Hugh Carleton, for example, 

as typifying the incorporation of English ideas into the New Zealand 

scene, might sometimes pause to wonder how much weight such a :man 

carried. The reports of parliamentary debates do not indicate whether 

l Leslie LiFson,_The :ol~t~cs of E~ual~ty, p 20, 
2 cf J". M. Ward 1n A.L. I'iiCLeod (ed , T11e Pattern of Australian 

Culture p 202. 



4 fellow members stayed to listen, and they do not indicate how often 

1 they stopped to laugh. 

Nevertheless there was a general consensus of opinion. 'Whether 

or not the House in 1858 adopted radical electoral measures was largely 

a matter of chance - depending on the measures proposed by ministers 

and on attendance in the House on a particular day. But differences 

of opinion centred on the application of principles rather than on 

principles themselves. 

In comparison with England, and probably even with Australia, 

New Zealand was a one-class society. It lacked the "vast mass of 

static forcesn
2 

of the home country; it also lacked the vast m.ass of 

dynamic forces. 3 11 There existed neither a higher nor a lower class 11 • 

Fi.adical thought, although lJresent in the colony, 1Nas not a powerful 

force. The absence of class divisions meant the absence of class 

tension and of the clash of principles. New Zealand was a middle 

class society. 

The basic dilen~a of New Zealand politicians was that they were 

attempting to implement in New Zealand political ideas ~~ich were not 

4 applicable in the colony. Standard responses were made in the House 

of Representatives, but often they had little meaning. The colonists 

l Herron points out that Lipson cites as typical speeches made by an 
outvoted .minority. (Lipson on cit p 20-1; Herron, The F'ranchise 
and New Zealand Politics, 1853-8, Political Science Mar 1960 p 29.) 
Both Herron and Lipson are misleading, however, in i.mplying that the 
speeches quoted concerned the franchise. 

2 N. Gash, Politics in the Age of Peel, p xv. 
3 Charles Brown, NZPD 1856-58 p 597. 
4 cf H. J. Hanham, 'l'he Political Structure of Auckland 1853-1876, 

M.A. thesis, Auckland University, lfl50, p 108. 



5 1tii.shed to retain the 11English 11 character of the constitution. But 

the English constitution had evolved, and its illogicalities were 

justified by tradition. It was difficult to avoid un-Th1glish cut 

and dried principles when constructing a new constitution. In 1858 

it was necessary to revise the electoral system both because of 

deficiencies in Grey's electoral regulations of 1853 and because 

expansion of the colony necessitated the creation of new electorates. 

In that year the basis of the electoral system was laid for future 

years, and it was on this occasion that politicians faced the dilemma 

of combining reform with tradition in their electoral law. 

The most notable conservative thinker in the House of Repre-

sentatives was C. W. Richmond. He and Stafford, the only other 

minister in the House, were not Radicals, but by radical measures 

they sought to conserve middle class ascendancy. Ministers' remedy 

for bribery and corruption in elections was the introduction of the 

secret ballot. C. W. Richmond 11dreaded the pressure of a majority". 

Secret voting 11would be a protection for individual opinion, which 

needed protection against the undue pressure of the many, an!} against 

those American tendencies to which all the British colonies were 

naturally exposed.n It would assist and support the weak and the 

ntrimmers',11throwing an "aegis over those who needed protectionn. 

In addition, if a successful candidate did not know who supported 

and who opposed him, he would have 11the same feelings of impartiality 

1 11Trimmersn waited to see the likely result of a poll and then flrushed 
.to record their votes in favour of the successful candidate. 11 (NZPD 
1856-58 p 595); cf the English 11half-past-three voter 11

, Stanley 
Hyland, Curiosities from Parliament, p 173. 



16 towards all his constituents, unbiassed by any feelings of favour 

or aversion 11 •
1 

Few, if any, amongst the small band of representatives listening 

to Richmond would have ditsagreed with the principles he expounded. 

There was general disapproval of the American democracy described by 

2 Colquhoun, Tremenheere, Alexis de Tocqueville, or Sir Charles 

Lyell the geologist. Of the superiority of the English system of 

government there could be no doubt. For their constitutional 

principles members turned to such authorities as Sir James Mackintosh 

and the French historian and politician F. P. G. Guizot or to contri

butors to the Edinburgh Review.
3 

The importance of the individual 

and the need to prevent corruption or intimidation of the elector in 

the exercise of his ;;public trustn was admitted on all sides. But 

arguments then curr.ent in England against the ballot were translated 

to the New Zealand scene with little regard for the different con-

ditions -of the colony. If reference was not made to Sydney Smith's 

11f·1endaci ty Box114 some at least shared Smith's damning view of the 

ballot. Richmond sought to protect the individual from pressures on 

his vote; his critics asserted the responsibility of an individual 

to stand up publicly for his opinions. As in England, the worst 

that could be said ot: the ballot was that it was un-~glish, the 

1 NZPD 1856-1858 p 595 & 604. 
2 Probably the il.merican political philosopher J. C. Calhoun ( 1782-1350) 
3 'rocqueville was quoted by Hichmond in a public address in 1859 

(Taranaki Herald 23/4/59, reprinted in the New Zealander 30/4/59); 
the other authorities were quoted in the debate on the ballot, 
NZPD 1856-58 p 594 f. 

4 rf Hyland, Curiosities t:rom Parliament p 165. 
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' . ~ t' ' t l - t . t' ' '. l prac~1ces ox ne oes c uos no w1 ns~ana1ng. 

Eventually, by 14 to 11 (25 voting out of a possible 37) 11pure 
, .... 

feelin6 and sentiment 11 "" triu.mphed and the ballot WB.s rejected. 

Government had received a petition for the bE:tllot fror.1 the Wellington 

" Provincial Council,;,:. and it may be that it was only the absence of 

Wellington members in 1858 w·hich prevented the bill 1.:;assing the House 

of Representatives. 

Gtl1.er electoral measures of 1858, notably the Corrupt Practices 

Prevention Act, restricted such notorious electoral behaviour as 

treating and trim.rning, and thus removed the most pressing reasons 

for the introduction of the secret ballot. It was nine years later 

before the ballot was again pro1Josed in the House, and not until 1870 

that a ballot bill passed the General Assembly.
3 

Elections ,,,ere not determined simply by the majority votes of a 

number of individuals. In the first place, by the Constitution Act 

the vote was granted not so much to a man as to property. The 

franchise was "liberal though not universaln. 4 
Such an assessment ' 

differs both from Lipson's view that the franchise was narrowly 

1 cf NZPD 1856-58 p 595 f; Hyland p 161~2. 

2 Stafford, NZrD 1856-58 p 603. 
3 cf D.r•l. Wylie, Representation and the l''ranchise in New Zealand 

1852-1879 a political history, M.A. thesis, Otago 1951, Chapt 5. 
On the conduct of early elections rf report of a select committee 
on Bribery at Elections, V & P, HR 1854 Sess I; report of a select 
committee V & P, HR, 1856 App D-28; Hanham thesis p 39 f; Herron 

_ thesis p 88 f & chapt 4. 
4 William Pember Heeves, New Zealand p 99; cf Hanharn thesis p 35 f. 



18 restricted and the assertion of his critic Herron that there was 

virtual universal suffrage. 1 
Certainly, once the Constitution Act 

was passed earlier Chartist vie'!NS were no longer expressed. But 

this may have been because political leaders were satisfied with 

what they got, rather than because the Constitution Act came so 

close to Chartist views as to require no amendment. Did not a 

franchise which gave the vote to householders occupying a tenement 

worth £10 p;.,_a. in town districts or £5 p.a. outside the towns, 

enfranchise all but those who were manifestly unfit to have the vote '? 

If, as Dr Herron thinks possible, the franchise was more restrictive 

in the 1860's and 1870's than in the 1850's, we have not learnt any-

thing more about the franchise but about the absence of widespread 

poverty in the 1850's. The absence of underprivileged masses 

naturally meant that a higher percentage of men had the vote than in 

England - irrespective of the more liberal New Zealand franchise -

but it also meant that there was less concern for the few who were 

underprivileged. 

There was no compulsory registration and hence there is no way 

of telling whether the smallness of the rolls was due to a restrictive 

franchise or to the apathy of many voters. It is possible that the 

property franchise was retained to keep Maoris off the rolls, but it 

is more likely that the absence of moves to extend the franchise in 

the 1850's was due both to the dominance in the General Assembly and 

other organs of public opinion of the enfranchised middle class, and 

to the importance attached to property. Property gave a man a stake t 

1 ~ipson 1 Politics of Egualit~~p 20i Herron in Political Science, 
Mar l9b0; Herron thesis p ~ f, ~6-9. 



.9 in the community, and of course, made him less vulnerable to venal 

. ~1 l 
~ni uences. 

A man could only exercise one vote in each constituency, but 

he could exercise votes in every electoral district in which he liVas 

either a householder, or o\v-ned a freehold estate worth £50, or 

possessed a leasehold estate valued at £10 or more p.a., although 

he had to have o'Nned his estate or resided in a tenement for at least 

2 
six months, or to have a lease of at least three years' duration. 

According; to the census of 1861 only 39.3% of adult males \'ltere 

on the electoral rolls. '.i~here was such variation bet•.veen electorates, 

however, that this figure is well-nigh valueless, especially as it 

was greatly distorted. by plural voting;. In the two Taranaki elector-

ates of Gmata, and Grey and Bell, there was a proportion of 605 and 
a.du.lt 

400 voters respectively to every lOO(males. Taranaki was an exception-

al case as, in consequence of the Taranaki war, the population was 

herded into New Plymouth or evacuated to Nelson. But in three 

electorates which were not subject to Taranaki's abnormal conditions 

there were ;nore voters than adult men (Newton, Hutt and Forirua) • 

. At the other end of the scale the average figure was distorted by the 

special conditions of the gold fields. Apart :from an estimated 

3,000 miners who were 11 in different gullies and on the roads 11 on 

the day of the census, in December 1861 the electorate of Bruce had 

10,899 males but only 664 (6.09~i;) on the roll. Although there was 

l cf Dillon Bell on Nonro's qualifications to be Speaker, NZPD 1861 
p 2; report of the select committee on Expenditure on Account of 
the General .Assembly, V & P, HH, Sess. II.It%'4-· 

2 Landowners'T.iJ.ot only able to vote in electorates scattered through 
New Zealand, but even Australian residents appear on electoral rolls. 
cf Southland Provincial Council Electoral Holl 1861, Nen Zealand 
Gazette 6/6/61 p 139 f. 



a specialminers' franchise it is apparent that few exercised their 

right to enrol. Apart from the Bruce electorate there were several 

other districts in ·which under 50% of the men 'lliiere on the roll. 

Cheviot, for example, had 22.9%, and Lyttelton 29.4 ~. 1 

By the Constitution Act the Governor was required to draw 

electoral boundaries in such fashion that each electorate had the 

same number of electors per representative. Grey, however, drew up 

electoral boundaries before electoral rolls were compiled and there 

2 
were marked discrepancies in the size of electorates. The two day 

83 

11Whig 11 ministry of T. S. Forsaith in 1854 indicated that it supported 

legisl~tion to implement the provisions of the Constitution Act, and 

later one of the ministry's supporters introduced an Electoral Districts 

Bill to equalize representation. The bill was rejected 18 to nine. 

The next year an attempt to introduce legislation with similar intention 

was defeated by a count-out of the House.
3 

In both 1854 and 1855 proposals to apportion seats on the basis 

of the number of enrolled electors appeared to be aimed at increasing 

Auckland province's representation in the House. In 1858, however, 

the Stafford Government's Representation Apportionment Bill was one of 

a series of electoral reform measures and was not intended to serve 

1 rf Statistics of New Zealand for 1861 No.S",&.c~ Noif.. 
2 cf J. K. Cunningha.·n, Equality of Electorates in New Zealand 1854-

1889, l¥i.A. thesis, Canterbury University, 1953; Hanham thesis 
p 26 f & Table XIII; Herron thesis p 125-6; V 8: P, H.R, 1854 
Sess I, Message 31 & encl; V & P, HR, 1854 Sess II, Message 16 
& encl. 

3 NZPD 1854 p 346, 391-7, 1855 p 495-8; Wylie thesis p 35-6; 
Herron thesis p 131-2. 



21 Auckland's interests. The attitude of Stafford and Richmond was 

that apportionment of members on a DThllerical basis was as good a 

means as any other to provide a fair system and one which would 

provide representation of the various classes and interests in the 

community. As with the ballot, they presented their reform as a 

defensive measure and not as a step intrinsically good in princii)le. 

They were prepared to have the proposed Act limited in duration. 

Richmond asserted that maintaining the existing inequalities of 

size of electorates 0 would infallibly raise the democratic cry 

and would react to the disadvantage of those interests which might 

1 
seek to protect themselves by such mea.ns. 11 

The bill provided for the division of the colony by the Governor 

each three years into new electoral districts on the basis of number 

of registered e1~ctors. In 1860 there were to be 42 members (an 

increase of five) and for the elections held after January 1863 

50 
2 

members. 

The bill was given a second reading in th~House by 14 to nine, 

despite the adverse report of a select committee and despite a 

minority's vehement criticism of basing representation on numbers. 

This, it was claimed, was contrary to English political theory and 

84 

to the balance and representation of 11all classes, parties, interests, 

. and " " ~~ 3 op1n1ons' • Despite, too, the absence in New Zealand of large 

towns, several members could not rid themselves of the English bogey 

1 NZF·D 1858-60 p 7. 
2 rf report of the select corrnnittee on ameniliaent of the electoral law, 

AJ-HH 1858 F-1; New Zealander 21/4/58. 
3 Weld, NZPD 1858-60 p 10; cf comrnents by Domett & Carleton quoted by 

Lipson, Politics of Equalit~ p 20-l. 
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of to\n~ domination. 

I:n the upper house the bill was rejected by seven to five. 

Two nominee votes sufficed to retain an ad hoc system of apportioning 

electoral districts for a further two deco.des. 

Ne·w· districts, hen-ever, could not be left unrepresented, and 

after the defeB.t of their bill the ministry :promoted legislation 

creating four ne'!N cou:r1try seats. By 1860 further revision of 

electoral boundaries was necessary. F. £.. Weld, one of the staunch-

est critics of tl1e 1858 ~i:epresentation Apportionment Bill, had now 

joined the Gov-ernment as m.inister without portfolio. On behalf of 

Government he moved the second reading of the 1860 ~epresentation 

Bill. The bill differed from the 1858 bill in tvm essentials. 

There ·was no provision for future revision, and the actual electoral 

boundaries were to be based on 11various combinations of statistical 

calculations11
, which, Weld believed, provided 11a fair representation 

of the country, viewed in relation to geographical divisions, to 

interests, to classes, to property, to population11 •
1 

The bill was passed and provided the basis of electoral bou.11.daries 

for many years to come. Despite Weld's implication that Goverl:l...~-nent 

had some magic formula to guide it, the Government's scheme was based 

on a few simple principles. The first principle was that there 

should not be 11any fixed and iron-bound system0 , for 11the success 

and stability of .English institutions arise mainly from the fact th.at 

. 1 they are grown - not constructed. '1 

1 NZPD 1858-60 p 512-3. 

Government, therefore, did not 
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alter Grey's electoral boundaries of 1853 unless there were special 

reasons for doing so. The original electoral districts enfranchised 

the various pockets of settlement, but, except for a large tract of 

country in the centre and south of the North Island, almost the whole 

of the colony was divided into electorates. In consequence, the 

country district of Dunedin, for example, comprised the Otago-Southland 

province with the exception of the toVI.rn of Dunedin, and the Christ

church country district comprised all of Canterbury except some small 

settlements near Christchurch. The actual limits of an electorate, 

therefore, were not of great importance, and as with the bou.l1.daries 

of provinces, might be ill-defined and based on inadequate topo-

graphical information. In 1860 it was not possible to define all 

boundaries with precision but many of the original electorates were 

remodelled to accord with geographical features, and all parts of the 

colony were now included in some electorate. The result was an 

apparently extensive revision but one which did not in fact greatly 

alter the electorates of 1853. 

In theory electorates were based, as originally intended by the 

Constitution Act, on the number of electors on the roll. In practice 

the total number of inhabitants was of more significance. Where the 

reconciliation of the interests of the different provinces was clearly 

a major function of the General Assembly, it was important that each 

province should be fairly represented in the House of Representatives. 

Each of the larger provinces was given a number of representatives in 

proportion to its total population. 11No district or districts of 

sufficient importance to have been formed into a province11
, Weld 



4 

8 1"'1·.· • I 

considered, "should have less than tvm members 11 •
1 Taranaki and 

!'larlborough there£ ore were given two representatives each and on a 

strictly numerical basis vrere over-represented. 2 

Special consideration was also given the mining interest. An 

electorate of Collingwood, in the Nelson province, was created, and 

returned one member to represent the Nelson gold fields. Government 

also sponsored legislation which gave the vote to miners, who were not 

qualified under the property franchise. A few years later similar 

considerations influenced the decision to create separate i>iaori seE.l.ts. 

In both cases the principle of representing all interests in the 

cornmuni ty was reinforced b;y the recognition that a large disfranchised 

class could cause trouble and disturbance. 3 

'l'he main principle involved in the. creation of electorates was 

the right of districts to representation. The 1860 Act added a 

further 15 electorates to the four created in 1858. Yrnere a district 

had a large population but was not naturally divisible it was given 

two or three members. Between 1853 and 1860 there were eleven 

multi-member electoriJ..tes. JZPy the 1860 Act tb.e nwnber was reduced to 

nine. As in the past a l~rge country district, as well as a city, 

was given :more than one member. 

1 !bid p 512. 
2 A'it:hough, by 1;ne lS60 Act the Canterbury electorate of Cheviot and 

the .Southland electorate of \ilallace extended over provincial 
boundaries, this did not affect the apportiomnent of members between 
provinces. 

3 cf NZPD 1860 p 777; 
parliament and Maori 
and New Zealand, Dct 

Vl.K. Jackson &,. G.A. Wood, 'I'he New- Zealand 
representation, Historical Studies. Australia 
1964. 
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The effect of the Act was to increase the total membership of 

the House of Representatives from 41 to 53. After gold was discover-

ed in Otago it was given an additional four members in 1862, and before 

the 1865 General Election the South Island gained a further 13 members, 

giving it 41 out of the total 70. 

The result of the various factors taken into consideration in the 

drawing of electoral boundaries was a wide variety in the size of 

electorates. According to the census of December 1861 the nwnber of 

inhabitants in a single member electorate ranged from 3,205 in the 

city of Christchurch electorate, to 481 for Ellesmere in the same 

. 1 
provJ.nce. The number of electors per member ranged from over 400 

in several single member electorates to 51 in Ellesmere, although this 

was the smallest electorate by more than 60 voters. The nine multi-

member electorates similarly varied in size. 

Having cast their votes - in the case of contested elections -

electors had little control over their representatives. While the 

General Assembly was in session, the Southern members were cut off 

from their constituents, whose protests against any proposed course 

of action were almost sure to reach Auckland after a decision was 

made. Frequently, indeed, Southerners would hear of most of the 

legislation promoted in the Assembly only after the Assembly was 

prorogued. 

1 There were 140 inhabitants in the two Taranaki electorates of 
Omata & Grey & Bell, but rf above p $32.. ; Sfdisti~ ot New Zea.ltencl for 
1&61 1 Nos 4 8. 8. 
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The value to a society of an informed and lively public opinion 

was fully recognised. Even in the days of crown colony government, 

it was thought in the Legislative Council that 11a knowledge of our 

. 1 
deliberations is most important to the community11 • Later, in 1856, 

William Fitzherbert, arguing for the publication of summaries of 

parliamentary debates, declared "the efficiency and vitality" of 

representative government 11depended on healthy public opinion. 

Without such public opinion, Responsible Government would virtually 

cease to exist, that chamber might as well have no reporters' or 

strangers' gallery, they might close their doors and transact their 

business in a small comfortable ·p(lrlc~r-." ·.Although nothing came of 

it, the House passed Fitzherbert's motion calling for "accurate and 

authentic reports of the substance" 
2 

of debates in the House. 

As in England, 11the power of LPubli.£7' opinion as expressed 

3 through the medium of the press was generally acknowledged.n Govern-

ment and the legislature had to be in conformity with public opinion. 

This did not mean, however, that a member was bound by the opinions 

of his electors or of the inhabitants of his electorate. There were 

occasional attempts to force the resignation of a member who had acted 

against the interests or wishes of his constituents. In 1856, Dillon 

Bell's Wellington opponents urged his electors to call on him to 

resign. 4 In June 1858 J. P. Taylor was elected member for the 

Dunedin country district. His only pledge to electors was that he 

1 Governor Hobson in 1842, quoted in NZPD 1856-58 p 159. 
2 NZPD 1856 p 152-3, 158-63; cf above p 44¥. 
3 Gash, Politics in the .Age of Peel p 26. 
4 cf NZPD 1860 p 688-9. 



would oppose the attempt by J. A. R. 1Henzies to divide Murihiku 

(Southland) from the Otago province. After his election, however, 

Taylor supported the New Provinces Act. In late 1859 and early 

1860 public meetings were held in different parts of his electorate 

and scores of electors signed a requisition calling on Taylor to 

resign. Taylor, however, refused, and retained his seat lli~til the 

dissolution of parliament in November 1860.
1 

A mernber normally accepted two obligEctions. He was a repre-

sentative of the people at large, and he was a representative of a 

t . l . 2 par ~cu ar prov~nce. Taylor aroused considerable ire because he 

1vas considered an apostate to Otago 1s cause. His was a special case, 

however, fer although elected by men resident near Dunedin, he v.ras a 

settler at Jacob '.s Hiver (now the Aparima lZiver at the &!ou.tit of which 

Hiverton is situated) in the lHurihiku district. J. B. l<'erguson , on 

the other hand, not only resided in the Ahuriri (Ham{e 1s Bay) district, 

but was returned by .A.huriri electors. Hence his support for the 

separation of A...~uriri from the Wellington province was a legitdmate 

expression of the demand of his constituents for the formation of a 

new province. 

Apart from the special circtlliistances of potential new provinces, 

1 Otar;o Colonist 11/6/58 {advertisement), 17/2/60, 16/3/60; Otago 
Witness 2/4/59, 3/3/60 (advert.); cf below p 12..1 n I ; cf the 
promise of W. J. Dyer, candidate for Dw~edin city, to resign on the 
requisition of a majority of electors, advert. in Colonist 21/12/60, 
& W. Ii. Reynolds' promise to resign from the Otago Provincial 
Council, Witness 22/3/56. 

2 e.g. addresses of candidates for Auckland city, New Zealander 
7/4/60; cf Qi:Jfiifjit:zmW~: WICness '2lt-fnj6o. 
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however, where the interests of a province were at stake, its 

representatives in the House voted en bloc, for example, on the 

organisation of the steam postal service, the siting of the capital, 

or the apportionment of a province's public debt after it had been 

divided. 'l'he boundary dispute between Canterbury and Otago was 

finally settled in 1861 at a meeting which members of the House of 

Representatives attended as representatives of the two provinces.
1 

Such an attitude on the part of :members is hardly surprising. It 

is an expression of the quasi~federal nature of the constitution. 

Vll1at is significant is that except when, in effect, acting as dele-

gates of the various provinces, members normally recog~ised no 

committal on their votes other than their own principles or pre-

judices. In part this was because the immediate and local needs 

of a member's constituents concerned the provincial council rather 

than the General Assembly. 

Pledges to the electors were sometimes made on the hustings, 

t . 1 1 ' t• d. 1 ' 2 
par 1cu,.ar y oy ne more ra 1ca memoers. But as frequently, 

candidates refused to meJ;;:e any pledges and few members com\nitted 

themselves sufficiently precisely to be bound in any way in the 

General Assembly. A typical electoral address was 'I'aylor 's in 

1858 in which he would only pledge himself to opposing division of 

the province, or that of Theophilus Reale standing for Auckland 

Suburbs in 1860. Heale stated that he was an independent; he 

l cf NZPD 1861 pp 17, 275-6; OtcuJo CoiMis.t ,3/s/66 p 6. 
2 cf NZPD 1856 pp 81, 70, 162. 



il cordially supported the present ministry but claimed unfettered 

d . t• 1 1SCre lOU. The conservative gentlemen from Nelson, in particular, 

2 thought it more dignified to mru~e no pledges. 

The relationship of a member to his constituents is further 

shovm by attitudes towards the member's residence in his electorate. 

The Qualification of Electors Act of 1858 removed any doubts as to 

whether a 1nember had to be on the electoral roll of his electorate. 

In 1855 Domett v.ras elected member for the town of Nelson without his 

l 1 - . . , 1" . t 'h .. 3 A-\.now eage and ·wilen ne was 1 v1ng a a ur1r1.. Dr Featherston was 

member for Wanganui in the first parliament and for Vlellington there-

after. Having represented Wellington city between 1856 and 1858, 

William Fitzherbert then transferred to the Hutt electorate. Dillon 

Bell, who had represented the Hutt in 1856 and then resigned to live 
')Q 

at Auckland as Land Claims Commissioner, was in lS~ elected member 

for Wallace. For two of the five years in which he represented the 

Taranaki electorate of Omata, James Crowe Richmond was provincial 

secretary of Nelson. In all these cases the members had property 

in their electorate. Nevertheless it is clear that although the 

representation of districts was the oain factor in the drav:ring of 

electoral bounds.ries, the members of the liouse did not feel parti-

cularly beholden to the electors of their district, nor did they 

necessarily have much contact with them between elections. In the 

House their duty '.vas to acquit themselves vwrthily as citizens and 

as representatives of the people. 

1 Southern Cross 27/1/60; 
in New Zealander 4/4/60· 

cf Hargreaves' electoral address, advert. 

2 cf Domett NZPD 1861 p 297, Stafford NZFD 1856 p 29, l•1onro NZPD 1854 
p 353; cf below p G!S·~q · 

3 rf NZPD 1858-60 p 126. 



95 

CHAPTEH 5 

THE Pl~IVATE :r,mr:.mER 

.<i.s might have been expected, once a responsible government was 

in office, the initiative in le&islative the 

h.ur:.d .. :t~ed years a.go thc~n l1e h2s today. ~y siraple :uwtion for leave 

to introduce a bill, it WB.s open to any member to propose legis-

lation. As a i.natter of courtesy, leave almost invariably was 

granted, and a first readinG given. 'rhe House sat at noon on 

1'uesdays, Thursdays and Fridays. iJednesday was com.-ui ttee day and 

the House did not sit until 5 p.::n. By the Standing Orders, Govern-

ment business only took precedence on Tuesdays and Fridays. As 

shown in the description of the 1861 session below, with only two 

days a week at its disposal Government might be held up in proceed-

ing with the estimates and its legislation. For the private member, 

however, \Yednesday evenings and Thursdays gave ample ti111e for him to 

raise business, and he was well-nigh assured of having a second 

reading debate on any bill he promoted. 

1856 was the most notable year for private members' bills: 

24 of the total 54 initiated. Sometimes a group of opposition 

members combined to promote a bill. Sometimes a 1nember produced a 

bill without prior consultation viith his political colleagues. Many 

of the bills of 1856 were referred to select collllf.ittees, replaced or 

dropped. Only 12 of the 2i4 eventually passed both houses, represent-

ing nevertheless almost one half of the successful bills originating 

in the House or by message from the Governor. Some of the legislation 



derived from the recornrnendations of select corom.ittees, for example 

the Land Claims Settlement Act which was introduced by A. Domett, 

the chairman of the select com.mittee on land claims. 1 Ih part it 

was a matter of chance whether a bill was piloted by a backbencher 

or a minister. 

1858 presents a very different picture and marks the end of 

96 

the period when select committees tended to dominate the legis- _.... 

lative process. In this session 88 bills were initiated in the 

General Assembly, 78 of them by the Government. Gnly eight bills 

(all House bills) lapsed, five in the Bouse itself and three in the 

Council. 

Stafford. 

Six of the lapsed bills were c:u:nong the 42 initiated by 

(Four of the six were electoral bills.) Th.e absence 

of organised opposition left the initiative with the Government, which 

was glad to seize it. Apart from financial and native measures, 

which normally were Richmond's responsibility, and the various tech

nical law bills promoted by the Attorney General, 'Whitaker, in the 

Council, Stafford introduced all the major legislation of the session -

an indication of the role of the premier and of the all-encompassing 

work of the Colonial Secretary. 

The number of public bills initiated in 1860 drol)ped to 60 of 

which 39 were initiated in the House or by message. Cnce again 

Government was responsible for the larger number: 27 in the House 

and most of the Council's 21. Government's uncertain leadership 



of the House is .shm7n by tl1e fact that eiii;ht of the nine bills lost 

in the House one Council bill lvhich lapsed in the House) 

Bnclr.}.)ei1C1lers 

1 
Vier~ s~~tccessi vely tl'1l""O\Vl1 out o:f tl1e Legislative Cot111cil" .L. .Apart 

from. these four bills, there were only eight backb:enci1er bills, 

four from each side of the aouse. 

of private D1en1ber ·bills iil 1853, deslJite t!10 ret~_1r·i1 of ail .a.cti"'ve 

op~positioil to tlle IiollSe 111 1E60 e 

It is in this session, incidentally, that a new type of bill 

There had been odd instances before 

but this was the first occasion that private bills ap:peared in any 

number. Seven w~re passed. These bills were initiated outside 

the House by Jlrivate individuals and organisations. They were 

normally sponsored in the House by backbenchers. 

After 1858 the number of acts passed each year settled down 

at something over 40. vVhen there were ministerial changes, the 

initiative again passed more to the private mem.ber. Of' the 56 

public bills initiated in 1861, nine were initiated by the Stafford 

Government, 13 by the Fox Govermnent, eight by the Legislative 

Council, and the remaining 26 by private members in the House. 

In this session more bills were lost: 18 in all, four of which 

were rejected outrie;ht, •,vhich is more than in preceding sessions. 

l cf above p 55. 



1'he largest sin;;le contribution was still made by the leader of 

government, however. As premier Stafford and Fox promoted 

altog·ether twelve bills, several of Fox's main measures being 

introduced not vd1en he held the post of Colonial Secretary but the 

more linii ted po.si tion of Attorney General. 

It is apparent that once responsible government was establish-

ed the leadershiJi in legislation came from the premier. A stable 

government cm~lpletely dominated the legislative programme. Cnly 

when a new ministry came to office did the initiative in part revert 

to the backbencher, but in any case after 1858 the most desired 

reforms had been effected and there was less demand for legislation. 

f·1oreover, once the House had a responsible ministry members 

expected the Govermr:ent to tal:e the initiative and it was normally 

considered the task of the Government to formulate the appro:;?riate 

legislation when the :tlou.se desired a change in the 1 la'\'!. I-linisters 

vv-ere no more the puppets of the House than the backbencher was the 

puppet of his constituents. On occasion the House would attempt 

to dictate to the Goverru11ent, as in 1860 when it resolved that the 

Govern111ent should prepare appropriate measures to close down District 

""' ,;;, 
Courts. In general, however, members did not wish to tie the hand.s 

of the executive and they were very suspicious of attempts to appeal 

over the heads of ministers and members to the people. 

In 1861 G. z,;. C '1-:.:orke on behalf of A. Saunders, both supporters 

of the nev.r Fox Government, moved that in the House's opinion "it is 

l cf Lord John H.ussell on a: similar attitude in the House of Com.m.ons 
after the passing of the Heform Bill. Cited by Norman Gash, 
Politics in the A6e of Peel p 32 n 66. 

2 cf below p 318-31q_ 



5 highly desirable that any measures of importance to be submitted 

for its consideration should, as far as practicable" be published 

in the Gazette and transmitted to me1nbers some time before the 

session began. O'Rorke thought that it would facilitate business 

and 11abridge the inordinate length of •.• sessions", and that 

11 it would prove extren;ely acceptable to honourable members if' 

xueasures involving great constitutional questions, and Bills of 

a heavy and complicated nature, requiring calm deliberation, were 

made public before the meeting of the Assembly. 111 

The provincialists had complained with justice that the 
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Stafford Government had sprung the New Provinces Act on the General 

Assembly in 1858 without prior warning. From the Treasury benches, 

however, Fox tended to see things differently. 11The Ministry were 

responsible to this House alone, and not to the people directly, 

but ••• LO 'Rorke' i7 resolution would tend to malte it direct. 11 

He would not oppose the resolution 11if the House thought proper to 

adopt it, but it must be 
to be 

Government was nottbound 

on the distinct understanding that the 

by it." Dillon Bell, a centralist, claimed 

that "the real intention of this motion was to change members of 

this House from representatives of the people into delegates of 

particular constituencies." Stafford, the late premier, considered 

that the motion ''"was not consistent with the principles of H.espons-

ible Government." 1 The motion was negatived. 

In the sarae session two Auckland members, also Fox supporters, 
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. 
were snubbed when they Hloved that it was "inexpedient 11 to call out 

the Auckland militia. Fox stated that 11if the resolution were 

carried, Lthe Govern;ueny would still act on their ot'm individual 

respon.s;i bi li ty". 1 

The legislature should not interfere v,ri th the legitimate 

functions of the executive, an.d neither sl-..coulcl dance to the tm"le 

of the popular will. As far as the work of tl;e legislature was 

concerned the backbencher had every ri~ht to speak, to criticise 

and to participate fully. 

The work of the House rn:.ts far less u:nU.er the thm.:.b of the 

ministers than later beca::1e the case. Although ~arty feelin~s 

mi~ht influence the choice, the selection of its officers, for 

exam1)1e, v1as a House and not a ministerial .function. The first 

Speaker, Charles Clifford, was elected in 1854 after l)rolonted 

discussion between meillbers before the openin~ of the session. 

Cnce he, a "Southerner", was chosen it was agreed that the Chairman 

of Cmnmi ttees should be a l1Northerner 11 (i.e. Aucklanti.er). The 

choice was complic&ted by Auckland factional uisaf!:;reements ;;f.aich 

eventually were settled by the 1.vithdrawal of one of the candidates, 
') 

Hu1:,h Carleton, in favour of his rival F. W. l~Ierriman. "'' 

Clifford was readily re-elected Speaker in 1856, but the 

choice of Carleton or I•ierriman for the Chairmanship of Committees 

this time had to be determined by a division, in which incidentally, 

1 NZFD 1361 p 241. 
2 .Sewell JournalJP 584, 587; NZFD 1854 p 113-115, 12L1-5, 167-8. 

')&!.~!--;. 
-Tf"~f';l.7 



..... 
the tw·o Sewell ministers in the House voted on opposite sides • 

Carleton won 21:5. 1 
In 1861 he was re-elected without opposition. 2 

Despite the various political changes of the next decade Carleton 

continued as Chairman until he ceased being a member of the House 

at the end of 1870. 

Clifford, however, retired from politics in 1360. In 1861 

·another Southerner, Dr 1\.lonro, was elected Spea1;:er unopposed. He 

was nominated by Bell, a supporter of the Stafford Government, and 

seconded by Carleton, an opponent of Government. Monro continued 

as Speaker until he lost his seat in 1871 • 

.Speaker and Chairman of Committees 1.'11-ere elected by free vote 

of the House and tended to be re-elected even if they were out of 

sympathy with the Government of the day. The Spe~;:er in particular 

maintained. a fair degree of impartiality from the chair, but in such 

a small House his office did not preclude him from political activity. 

Clifford, for exam.ple, had made no bones about his opposition to the 

New Frovinces Act and spoke out and regularly voted in committee with 

his Wellin~ton colleagues. Monro and Carleton were even more 

politically committed than Clifford. If therefore, the Speel-;::er was 

not always perfectly impartial, he was as likely to err in partiality 

1 NZPD 1856 p 7. 
2 In 1861 Carleton's provincial opponent John -i'lilliamson nominated 

G. ~;:. C'Rorke for the position but O'f,orke declined. O'Horke 
became Chairman ten years later and subsequently Speaker. 



towards the opposition as tov.rards the Government. 1 

Although the .Standing Orders gave Govermnent opportunity to 

overcome op.i_:;osition obstruction it neither had sufficient control 

over the House nor the "vvill to do so. With no time limit on his 

h 1 
' ' ' f t f 2 speec. es a oac;.;::oencner \V&l.S ree o speal~: or hours on end. 

3 
Order 12 of l;S56 stated that any member n1ight move that 

1(\0 
\J //_' 

the House should divide on a question, and if seconded, such motion 

was to be put without discussion. The use of the closure, however, 

was almost unknovvn. W1le.n., in 1856, t1vo nmvly arrived members had 

given the opposition a majority over the Fox Govermnent, the oppo-

sition forced the closure of an eight hour debate, and the House 

adopted a resolution critical of the Goverm:1ent 's financial policy. 

The next da3r the Govern;nent was 

L1 
defeated on a vote of no confidence.~ 

'I'here vrere no further contestee: closure 'r.ctions until 1861. 

The debate on Fox' .s New· Provinces Act Al.r,end<Lent Bill 11ad continued 

and ~Jilliamson, bitter rivals in Auckland politics, although both 

1 cf )<Ia~ l?. Ce~~iipbell, 'l.'l1e BI.:;eo_;._::ersh.ip of tl1e t~otlse of I~eprese11tati \tes 
l35Ll-1912, l:! • .Li. thesis, C\:.trlt erbur:y lJ11iversi ty 19G2, p 103 f. C·n 
the question of the Spe~~er's ~ontrol of officials of the 3ouse 
rf AJ'liK 1862 L-19, Car:'!"} bell p 109, Clifford/Stafford (Frivate) 
29/6/57, StaffordP~per.S Yol 2. (cf for the position in New South 
<7ales, corresJ2_9nd,,.,r.:ce respecting; appoin:L:1ents in the nepartz-;;ae:o.t 

f + . l t. - hl v t ,., 1:' '. - "' "' --·r lr.o;,g 60 v~ o ..,he Leg:ts a 1ve .'issem .. _; y, .o es G; .. ·roceea:t.n,;,s, I"·"'·''· uv--
p 1087 f.) 

2 cf Richmond's reference in 1861 to the five hour speeches of Fox 
and his colleagues when in Opj_)osition (NZFD 1861 p 237). 

3 F~r its first three sessions (two in 1854 and one in 1855) the Aouse 
of Representatives acted in accordance with temporary .Standing Orders 
prepared and adopted in 1354. New Standing Orders were adopted in 
1856 and with various amendments were in force until 1865. 

4 NZFD 1856-58 p 104-5 & 107 f; cf below plf4. 



9 supporters of the Fox Government (although Carleton opposed this 

bill). .... Goverru,;e:nt bacl;;:iJencher moved the closure. 'l'he motion 

was not put until the two h.ac~ finished their exch.an15,e and was then 

easily carried, only a small group of o1:position meJ;1bers voting 

. t •t 1 ae;a1ns J. • 

Later that session a select committee report was presented 

on the allegations of J"ames :Jusby against Dillon Bell. Busby had 

long-standin5 grievances over his claims for land acquired while 

he was British H.esident before 1840. he had been quite inte:<lperate 

in his reiuarks about Bell, a respected ;:nember of the House and Chief 

Land Claims Comrnissioner. When the report of the select cmmni ttee 

was presented many J:lembers thought it wiser and more dignified to 

ignore the whole business. To forestall debate C. i¥. Richmond 

moved 11the previous question". The closure was then moved and 

carried 16:10 in. an a-party division and Hichmond's motion was 
n 

adopted.,;;;, 

"'h ...... ese examples of the use of the closure show that on the very 

rare occasions on which it was used, it was not used by Government 

to end opposition obstruction, but when members in general thought 

a debate should be ended. Despite strong and acrimonious debate 

there was a strong sense of British fair play in early New Zealand 

politics and Government would not risk antasonising members by 

attempting to use the closure. Later the closure was dropped 

altogether, and as late as 1894 the :-:rouse rejected attempts to 

1 NZPD 1861 p 273-4 ( 6/8/61). 
2 Ibid p 375. 



• t ' •t b• t t 'f• •L t • t• 1 re1n roauce 1 - even su Jec o ae 1n1~e res r1c 1ons. 

A more important procedural motion was that of adjourmaent. 

By Standinii; Order 26 any member might illOVe the adjournment of a 

debate, and if seconded the motion was to be put forthwith. If 

Government wished to force business through it was a more subtle 

technique to insist that the House continue sitting until a debate 

was concluded than to move the closure. It was not until 1861 

that the tea break was introduced, and if still sitting at 5. 30 p .:m., 

th H , • d t • 1 7 2 e .riouse aaJourne un J. p.m. It was thus a strenuous matter 

sitting late into the night. Ivl:ernbers had little fear of the 

closure being applied while they were eating or drinldng a cup of 

coffee dovmstairs. But debates were ill-organised and it was by 

no means unl:~:novvn for a debate to collapse suddenly as some members 

were out of the House and others not exr;ecting to speak straight 

3 away. If members wished to have their say they were wise to stay 

in the House and if they wished to escape to the fresh air outside 

the best course was to move the adjournment of the debate. Ad-

journment motions were also an effective means of harrassing 

Government. 

Sometimes then voting on adjournment motions was a-political. 

On other occasions such motions were a part of parliamentary tactics 

and voting was alont:. party lines. In either case, however, Govern-

1 
2 
3 

rf JHR 
rf JBJi 
cf the 
1860 p 

1894 13/7/94.1he dost.tre was ~introd«.ted it1 tq;;J, 

1861 pp 26, 45-6,5~-60.;73. 
fiasco over the .t:.ddress in Reply debate in 1860, NZPD 
170. 



ment had little control. If backbenchers wished to adjourn they 

could terminate a sittint;. 'l'lhen the House was sitting in committee 

adjournment could be used to kill business altogether, if the motion 

was carried that the chairman report progress, without the rider 

that he request leave to sit again. This was the tactic used by 

opposition me:mbers and rebellious Government supporters in 1860 

when they dismissed a series of resolutions on native affairs. 1 

Much of the bacicbencher 1 s independence therefore had the effect 

of obstructing Government business. In the House's committee work, 

however, he played a constructive role. 

By Standing; Orders select committees numbered from five to 

ten members. .'ls there might be thirty or forty corrr:li ttees set up 

each session most members of the :louse were involved in at least 

some coli1mi t tees. '.J11erever the ilssembly rnet the >:1aj ori ty of members 

would be many 1::1iles from home or business. Pressure of private 

affairs mi~ht cause absenteeism for part of the session, and the odd 

.f.uckland ::1e;.nbers could still attend to their business concerns, but 

as long as they were present most me~:1bers could devote themselves 

full-time to parliamentary duties, and were free for com.mittee work 

in the mornings and on ,ifednesdays. (By .Standing Order 103 committees 

could not continue their work after the House went to prayers). In 

attended tb.e house) every iiiember vms ou several committees, with 

the stran.::;e exception of .t\. '\''!. l~enall from -~lellington. The load 

1 cf below fl4--IZ5, 



2 \-::as by no ;neans evenly divided. Tv B. {iillies, a;.1 Ctc~go lilelt.tbel~ 

with practicall;y- no pcli tical experience, sat on sixteen committees, 

Ap&rt from Eichmond, 

a minister, Fox, the leader of the opposition, and. Se·r:ell an out-

standin5 independent who as the session advanced moved closer to 

the opposition, the other major cmmnittee men were :Oomett, Dillon 

Bell, Crosbie Ward and John Williamson. llilliamson was the Super-

intendent of Auckland, and the other three, and Gillies, were among 

the men who tended to dominate politics in the third New Zealand 

parliament (1861-1865). It was not their party affiliations which 

put these backbenchers on committees but their own abilities. 

It was open to any member to propose the establishment o:f a 

select corruni ttee and such a m.otion was unlikely to be rejected by 

the House. On the whole it was backbenchers who wanted select 

cornmi ttees, and subject to the approval of the House, the mover 

nominated the members. Only four of the thirty-one select com-

mittees of 1860 were set up at the instigation of ministers. Some 

of the remaining committees were established automatically, such as 

the Standing Orders Committee (convened by the Chairman of Committees) 

or the Audit Co~~ittee, elected each session by ballot under the 

terms of the 1258 Audit Act. Also, by Standing Orders all private 

bills had to be referred to a select comruit tee and there were at 

least eigb.t such committees established in 1860. Neverthele.ss 

this leaves a number of important committees :for which backbenchers 

were responsible, such as the Crown Grants comrrdttee (on the work 

of the Cro¥m Grants Office), the Distillation Comm.ittee and committees 



13 on the stea;n postal service, the legality of the New- Provinces Act, 1 

and the thdkato Committee. These conu:dttees were convened by back-

benchers on both sides of the Rouse. The Waikato Committee was 

proposed by Hunter Brown from Canterbury, one of the least :politically 

comm.itted members of the House. It probed into the whole story 

surrounding the fe.ilure of the Government's attem:pts in 1857 and 

1858 to introduce civil institutions for the Naoris in the WaH::ato. 

Both Fox and Bell were on this committee and greatly influenced by 

it, and these hm men alternated as Native !Hnister during :most of 

the crucial years 1851-64. Brown in July 1863 was appointed 

Hesident I•la;;istrate for the r:laoris of the Hawke's Bay area and in 

1865 Civil Com.nlissioner for Native Affairs in half the South Island. 

Not all c"bmmittees were as hard-working and valuable as the 

ilaikato Con11nittee. 2 
Some never presented a report. Of those 

which did report, however, it Yras rare for ttie.!r reports to be rejected. 

The only instance in 1860 of the House rejecting a co~aittee report 

outright was the rejection of the recommendation of the Distillation 

Committee that local distillation should be permitted. 3u.t vYi th. a 

group of teetotallers in the Elouse this was almost as ;;luch a n-.atter 

of religion as of politics or a~ninistration. 

'I'he select cm~m.ittees of the first parliaments v1ere important, 

but no more i;-,rportant than select com.1nittees in th.e New Zealand 

Irouse of Hepresentatives today. The main difference we,s that at 

1 cf above p 13 n l &. ,tO. 
2 cf l~ehlar~:~.s -by th.e 8~~eafrer, fJZI~·D 1856 Ij 84, 1860 p 513 ~ 



.4 l3ackbel1chers 

Naturally a 

:member endeavoured to obtain fair representation of views on a 

coilmti t tee. In p£trticulc.tl"" an::l co:uunittee \Vhose nror!'~ involved pl""O-

vincial jealousies such e.s the steam ~:::ostal comraittee, or the 

co;;J.mittee to determine the debt General Government owed Aucl..;;:land 

province for building a Governn1ent .l~ouse, was carefully con1posed 

to include representation of the various 3ut Govern-

rdent did not nominate the chainilan. As the convener nor~nally was 

chair;nan, as lih:ely as not he was an opponent of GoverrEuent, and 

membership in party terE::s was more a matter of balancing Government, 

opposition and independent than of . . 2 ensurin6 a Government maJOrJ..ty. 

In cener&l, the baC:;;;:bencher was not bound by part;y bonds. If 

he followed a party line it was by choice. At any time he mi;;ht 

act independently in proposing legislation or in having established 

a select co>amittee on a topic he considered im;;::•ortant. In select 

committees, or in co:.:a"dttees of the ·whole House, he frequently 

could contribute ideas and pro:posals without fear of upsetting his 

party leaders - or friends in the case of those who aclmowledg;ed 

no leader. In the >•lany points of legislation or financial appro-

priation ~vhicJ.-1 came before the House there were few, which at that 

time, were considered a matter of party. Only on :major issues would 

1 cf com;:lents on the composition of the Idli tary Defence Cmmaittee 
of 1861, NZPD 1861 p 8 and p 16. 

2 Except for IJrivate bills com.mittees, it wa.s customary for one of 
the ndnisters to be a member of each select comrni ttee. The only 
exception in H160 was l<'eath.erston 's Steam Postal Service Committee. 



15 either side atterapt to oq;anise members into voting blocs and for 

the rest Government followed the wishes of the House as expressed 

in the voices and. votes of the backbenchers. 
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11t 

P&qTIES IN THE HOUSE 

In most of the work of the House of T{ei;resentatives the back-

ground and experience of the members, and to a lar;;e degree their 

groupine.; into representatives of provinces, was less important than 

the division into Goverma.ent and Opposition party blocs. Dr herron 

has described the confusing patterns of the first sessions of General 

Assembly where "centralist" and 11provincialist 11 were in part labels 

without content, where .members moved from one side to the other, and 

where, in 1856, there appeared to be fragmentation into a series of 

parties. Nevertheless he does shov.r that there was at least some form 

of_ party grouping, and that the 11centralist"nprovincialist" labels 

1 were bandied about and argued over. 

The party divisions of 1856 teJ.:e on a different aspect when 

viewed from, say, the year 1860. The very confusion which Dr Herron 

describes led directly to a definite pattern in subsequent sessions, 

and the centralist-provincialist explanation of political division 

which Dr Herron strongly criticises, in 1860 is not a school text 

book misconception, but the basic factor in general politics.
2 

!l'he two main causes of the confusion of 1856 were Browne's 

selection of a premier before the Assembly met, and the determination 

o:f the Auckland provincial Progress party to wreck a ministry containing 

1 rf D. G. Herron, Provincialism and Centralism, 1853-1858, in Chapman 
and Sinclair ed, Studies of a Small Democracy. This essay by 
Dr Herron is a condensation of several chapters of his doctoral 
thesis. 

2 cf Herron op cit p 10 and note 1. 



one of their opponents regardless of the principles for which the 

ministry stood. 

From early in the 1854 session there were regular meetings of 

a group of members at King's Boarding House to determine tactics1 

11? 

and after the resignation of FitzGerald and his colleagues, supporters 

of the late ministry under threat of Gibbon Wakefield's trouble-making 

formed a party numbering more than two-thirds of the House. Fitz-

Gerald was elected leader, although it was Sewell who was the real 

leader. Every measure was carefully considered out of doors before 

1 • • d . "d 2 oe1ng carr1e 1ns1 e. 

As only twelve of the thirty-seven members elected in late 1855 

had been members of. the first General Assembly, in 1856 it was 

necessary to start de novo in becoming acquainted and in establishing 

political positions. The same process would have occurred of sorting 

out of leaders and shaking down into organised groups, but Governor 

Browne unwittingly cut the process short. On Monday 14 April, the 

day before the Assembly was opened, Southern members held a meeting 

to determine a course of action and to decide whom they were to put 

forward as leader. 

"Sewell spoke first, and before he had concluded, our task 
was put an end to by a note from the_ Govr; t.·; · · lto Sewell 
requesting him to form a government./ ••• No shell from 
Sebastopol more speedily or effectually scattered a group 
of 'Allies' than did this little billet the assembly of 
Southern legislators - we dispersed at once, never again to 
meet on a similar footing." 3 

1 E.J. Wakefield, NZPD 1854 p 326 (reference from D.G. Jamieson's M.A. 
thesis, The political career of Robert Hart, V.U.W., 1958, p 75). 
cf T.S. Forsaith, ibid p 2~ 

2 J.E. FitzGerald/Godley 23/4/55, Godley Correspondence V 4p~;cf 
Gledhill, NZPD 1854 P. 359, Sewell Journal p 649 f (August 1854) 

3 J.Hall/Hamilton 28/4756, Godley Correspondence V 6; cf Sewell 
~nurnal. 20/4/56 p 885. 
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Of the three members of the riouse of Representatives who had 

formed the FitzGerald ministry of 1854 Henry Sewell was the only one 
'r 

then at Auckland. He had also led the House in the short session of 

1855. Probably, however, it was not these considerations, but a 

desire to keep out the ultra-provincialists from Wellington which 

caused Gore Browne to send for Sewell, and Sewell to accept the 

Governor's invitation to form a ministry. 1 

Sewell had to form his ministry in a vacuum, without k . .nowing 

the political groupings in the Eouse. Instead of a responsible 

ministry arisint:; out of party it tended to cut across :party. T\vo 

distinct groups opposed the Sewell ministry. The VJ'ellington ultra-

provincialists, soon joined by the three Otago members, disagreed 

with the centralist tenor of Sewell's policy statement. The Auckland 

Progressives objected to the inclusion of F. A. Wh.itaker in the cabinet. 

Between them they had a majority in the House, and on the first major 

division of the session the ministry was defeated and resigned on 

Saturday, 3 May 1856. 

When the House reconvened on the following Wednesday Sewell 

announced that with the passage of the Pensions Bill the three old 

officials had resigned and their offices were now held by the respons-

ible ministers. This extraordinary situation was the result of the 

titular leaders of the two opposition groups, the Superintendents 

of Auckland and Wellington, being unable to form a ministry. In 

consequence the Sewell ministers continued in office.
2 

1 cf Sewell Journal, 20/4/56 p 887. 
2 rf NZPD 1856 p 73-4. 



4 The opposition then set about forming a more organised party. 

Terms of agreement# were drawn up an,d a shadow cabinet formed. At 

some stage, implicitly or explicitly, the Otago members agreed to 

vote for Auckland as the seat of government and as the venue of 

General Assembly meetings for the next four years. In return the 

Auckland Progressives were prepared to support a 1ninistry headed by 

William Fox, a leading member of the Wellington ultra-provincialist 

1 
party. A few days later by 17 to 15 the House adopted Fox's 

financial resolutions embodying his programme and Sewell again resigned. 

Far from keeping the Wellington ultra-provincialists out of office, 

the premature formation of a ministry resulted in an alliance of con-

venience between the ultra-provincialists and Aucklanders, and thus 

led to the formation of a Fox Government. Shortly afterwards, however, 

two Nelson members arrived and joined the opponents of the Fox Govern-

ment. By 18 to 17 a motion of no confidence moved by E. W. Stafford 

was passed by the House. Stafford then formed the Government which 

with some changes of personnel was to continue in office until 1861. 

For the rest of the 1856 session Stafford had a secure majority. 

1 
The Fox alliance broke up. Several members of the Auckland Progress 

party thereafter voted more or less consistently with the Goverrunent 

1 rf NZPD 1856 p 319-325 (Fox denied any knowledge of the compact 
between Auckland and Otago members). cf Herron thesis p 385 and 
Cumming The Compact and Financial Settlement of 1856, Chapt IV. 
As Cwnining points out there is ambiguity in the use of the term 
"compact of 1856 11 • At the time, in 1856, the only "compact" referred 
to by members of the House, was the compact between the Auckland Pro
gressives and the Otago members. Nevertheless, in the following 
years the term "compact of 1856 11 referred to the financial settlement 
expressed in a series of resolutions n1oved by Sewell as Colonial 
Treasurer in the Stafford Government. This settlement was the basis 
of the financial relations between General GoverTh~ent and the provinces 
for the next few years. (cf Morrell, Provincial System Chapt V.} : 
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as also did a couple of other former supporters of the l''ox Government. 

The new groupine,s continued in the ensuing sessions of the General 

. '1 1 .t~ssetr1D y. Fox had had to temper his provincialism to obtain a 

majority. Now he declared that "if he ever again took office in 

this country it would be as the victorious leader of an ultra
') 

provincial policy."~ 

The fall of the Fox Government therefore marks the end of the 

early confusion. Henceforth in General politics issues tended to 

be determined in accordance with General Assembly groupings and not 

by provincial party prejudices. After the breakup of the 11'ox 

alliance opponents in provincial politics could be found voting con-

sistently on the saue side of the aouse of RelJresentatives. .Stafford 

and his supporters alone belonged to a group large enough to provide 

a ministry joined by cor;Mwn principles - principally that of ;naintain-

ing a unitary and not a federal state. If party gives order and 

meaning to par1iai:1Emtary processes then, whe.tever the merits of the 

BtB.ffo:;.~d ministers, their accession to pow·er was necessary for that 

order anli ~aeanina, to be achieved. As shown belocv, irrespective of 

the unnatural alliance I'Jhich brought :f.'ox to power in 1856, there were 

factors both in the support he could muster and in his own personality 

which resulted in a Fox Goverm.nent wea';;:enine; the eff'ecti Veness of 

party divisions. As long e.s l~'ox led tiH;; opposition, however, and 

1 To deterfDine the strength and ••1eaning of pa:cty forhiations in the 
period 1856 to 1361, every division of those years has been ana~Ysed. 
Generalisations on voting behaviours are based on this analysis. 

2 NZFD 1856 p 325. 



Stafford the goverm:;.;ent, party could operate with effect in the 

House of Representatives. 

Dr Herron has analysed the financial programmes of the three 

governments of 1856 and has shown th.at the differences vvere not 

sufficiently great to warrant the assmnption that the Iiouse w-as 

divided by definite political principles. 1 Nevertheless speakers 

on both sides of the House believed that there was a difference of 

principle between the 11centralists 11 who supported the Stafford Govern-

ment and the 11ultra-provincialists 11 , Fox and those who continued to 

2 support him after the defeat of his Government. 

In 1856 there were differences over such issues as control of 

native affairs, the pensions to be voted for the retiring 11 old 

officials", and the honorarium for the nominated Legislative Coun-

cillors. The ultra-provincialists waved what might almost be called 

a 11democratictt flag against the vestiges of establishment, nomineeism 

and crOiV11 colony government, while centralists, some of whom had 

shovm equal vigour on these issues in the past, were now prepared to 

compromise. In their ranks were two important crown colony officials, 

Domet t and Bell, and Dr r~ionro, a nominee member of the old Legislative 

Council. W11.itaker, the Attorney General, in the upper house, had 

also held posts under crown colony goverrunent. 

The centralists tended to have a 11high 11 view of government, to 

co-operate with the Governor and to restrain the provinces. The 

ultra-provincialists wished to reduce the Governor's powers and to 

1 Herron thesis, Chapt 11; cf Herron essay cited above p \II n I , 
Ctunlning, Chapts III and V, Morrell Provincial System. p 83 f. 

2 cf, for ex§.l.r:lp~e, fiZPD _1859, (Address in Heply debate), Sewell p 43, 
Fox p 55, fh.cnmona p '07, hall p 63. 



hand considerable financial and judicial control over to the popularly 

elected local governments. It was Stafford's centralist government 

which gradually drew the colony together, bringing the provinces more 

under central direction, and imposing checks on the activities of 

provincial governments by its administrative directives, its legis

lation, and its division of the original provinces. 

Dr Herron has given various reasons why representatives of certain 

provinces were centralist and others provincialist. 1 He shows, for 

example, how men's enthusiasm for central control ·waxed and waned 

depending on l>Jhether they had control in their ovm provinces. One 

important point which does not emerge from a study of just the first 

years of New Zealand's representative institutions is the general 

1::olitical consistency of members after the fall of Fox. 

factors Dr Herron mentions can explain that consistency. 

Some of the 

Taranaki 

was small and dependent and tended to be centralist. Nelson, its 

closest neighbour by sea, was also one of the weaker provinces. It 

was Wellington's greatest rival for the seat of t;>'OVernment and as 

WellinE;ton from 1850 was controlled by Featherston and the ultra

provincialists, this rivalry could be a part explanation of the 

centralism of Nelson's representatives. On the whole, ho\·;ever, 

Nelson 1 s centr<>,lism derived from t:he attitudes of those who· happened 

to represent it in the Assembly. Canterbury and Otago, further from 

the see.t of government, tended to be moderately provincialist. 

Auckland with its large representation and its strong political 

divisions did not vote as a bloc. Later, the handful of rE1J:t7esentatives 

l 3erron thesis passim, especially p 245-7, 294, 342, 343 f. 
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8 fro;:., the new province,s tended to support ti1e centralism which we..s 

the hlain guarantee of the continued existence of their provinces. 

Too much should not be made o:f these factors. As shovm below, 

quite apart fro;n the attitudes of individual members which suggest 

an element of chance in the voting patterns of provinces' repre-

sentatives, the only true provincialists were a group of Welling-

tonians and Aucklanders. 

How did party affect the VlOrk of the Assembly ? In the first 

place it was a consequence of party that Stafford became formal 

leader of the centralists in 1856 and was able to form a stable 

ministry. Thereafter there was a body of rnen in the House who were 

prepared to support the Govern1nent and keep it in office, if only to 

keep out the Foxites. Apart from bringing political stability, 

however, party had little effect on the most constructive work of 

the second New .Zealand parliament. In part this was because, once 

there was an established ministry, the ministers led the legislative 

work of the House, and :ministerial measures do not appear to have 

been approved by, let alone formulated at, meetings of the governing 

1 bloc. The other more important reason was that the only cmnpre-

hensive legislative programme presented to General .Assembly in the 

first fe;'l years of representative institutions, was the programme 

presented by the Stafford Government in 1858 when party activity was 

singularly lacking. 

1858 was an abnormal and peculiar session. The absenteeism 

l cf below- p IS'C 
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of that year has been mentioned above. 1 
Only twenty-nine of a 

possible thirty-seven attended and not all twenty-nine were in the 

House at the same time. In addition, eleven of the twenty-nine 

had not been present in the previous session of 1856. It was a 

small House in which a considerable proportion had not been caught 

u~ in the party groupings of 1856. In the absence of the hard core 

of the provincialists, the \'!'"ellington group, the reumant of :F'ox 

supporters were leaderless and ineffective. The Government was 

able to put through its progrruiw.le with little difficulty, e.g. 

brin~ing lower court officials under central control, passing the 

Land Fund Appropriation Act, providing local government for areas 

neglected by provincial governnaents (achieved by passage of the New 

Provinces .Act), and disqualifying judicial officers from being 

elected to Provincial Councils or the House of Representatives. 

This last measure was of more im1Jortance at the provincial than at 

the General level. Provincial politics aroused the most intense 

party feeling. The local Resident Magistrate had been considerably 

involved in party strife at Auckland and Wellington, where party 

2 
feuds were most notable. 

If the Wellingtonians had been present in the House of Repre-

sentatives in 18~8 they woulci have done more than provide an effective 

opposition. They would have challenged the continuance in office of 

l above p 36. 
2 cf Morrell, Provincial System, p 89 f. The Stafford Governillent was 

also responsible for the removal of two Justices of the Peace from 
the Commission of Peace: C. J. PJfrazyn of Wellington in 1858, and 
Alfred Saunders of Nelson in 1860. Both cases involved local party 
feelings as well as unjudicial behaviour on the part of the Justices. 



the Government - unless it mended its centralist ways. 

Late in the 1858 session, almost four months after it began, 

by 13 to 8 the House gave a second reading to the New Provinces Act. 

The presence in the House of South Island members elected after the 

session began shows that Wellington members recently elected or re-

elected could also have reached Auckland by this date. Had they 

been present the bill probably would not have been passed. The 

resignations since 1856 had led to a change in the complexion of the 

House. The provincialists had gained two Wellington seats - giving 

them seven out of eight - and Canterbury now had five provincialist 

members instead of at least three centralists. On the basis of 

voting on the New Provinces Act and on voting in 1860, it appears 

that if all members had. been present, the voting on the New Provinces 

Act would have been 19 £or and 18 against. It is almost certain that 

in a full House Government would not have driven the Canterbury members 

into opposition by pushing the New Provinces Bill. 

The second major issue in politics in the term of office of the 

Stafford Government, was the Taranaki war. As a result of its stand 

over the WEd tara purchase the Government very nearly lost office in 

1860. 

Eleven members of 1858 had resigned by 1860. In the ensuing 

by-elections the provincialists gained a member but with the support 

of four members from newly created electorates, Government had a 

majority of three, 22:19 in a House of forty-one. Three Aucklanders, 

however, deserted the Government on account of the Taranaki war, and 

the Govermnent gained but one vote in return. Gn the provincialist 



issue the respective strent;ths beC2.iGe 20 for Government and 21 

against. i•s two Otago r;lembers and one Auckland member were absent 

the actual :,:osition was Govern.;-,H.mt 13, opposition 20 (including both 

the Speal-<.:er and t:1e Chair<YJ;;1n of Commit~ees) . 1 
Goven1::1ent survived 

becaL~se several provinci3.1ists supported it over the Taranaki war 

and because, on. the crucial division on whether to repeal the New 

Provinces Act, or.~e me>.nber crossed the floor. 

1860 vms the first session in ·whic£:. a:n established government 

faced an effective opposition. Despite the confusinG effect of the 

'l'D.ra:naki cut across the central-provincial issue, it is 

possible to see the effect of parties and bloc formations. The most 

obvious point is the apparent lack of party organisation. The 

analysis of divisions given in Appendix V (below p 374- ) shows little 

.stability in voting. In :.part votine; fi!i;ures reflected fluctuations 

in attendance, but it is also clear that parties could not, or did 

not, turn out a regular vote. Undoubtedly there were parties in the 

House. Cn many issues the result of a division was known before the 

conclusion of a debate. Speaking as an independent in the debate on 

the New Provinces Act iunendment Bill, Carleton co:mrnented that 11the 

time had been when he was linked up with party, and knew every vote 

in the :House, but now he lrnew only by hearsay. fl Carleton was told, 

and as it proved was told correctly, that the result \"ifould be 19:18 

for or against the Bill de:.pending on his vote. 
2 

1 It is assumed here that J.F. Taylor, an absent member for Dunedin 
Country was a Goverruaent supporter. If this is correct we should 
qualify Professor Uorrell's statement that in 1860 the provincialists 
were 1rveai;;:ened by the absence of two Otago members (Provincial System, 
p 105). Gillies claimed he would have had Taylor's support for the 
New.Provi~ces Act Amendment Bill (NZPD 1860 p 731) but th~ appears 
unl1kely.J ' ~s 

2 NZPD 1860 p 680. 
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Party affiliation, however, was weai;;:. At any time a member 

might vote against his customary friends if he disagreed with them 

on a particular issue. :t.fu.ny divisions were on a-political matters 

or, as for example on the Hepresentation Bill, involved conflicting 

provincial interests. If party affiliations affected votes, then, 

it was only in the case of a few key issues. 

A further factor which obscures the existence of parties was 

the large body of self-professed independents in the House. Such 

men might still be strongly partisan and in their speeches and votes 

could be indistinguishable from a party man. Amongst them, however, 

was a middle bloc - something ak.in to the floatin;; vote - and the 

results of divisions were in part determined by which side managed 

to win soJ.ne of the members of such bloc. As members did not wear 

badges or proclaim their party affiliations - in General politics at 

least - and as there are not extant party lists from this period, 1 

it is sometimes hard, if not impossible, to tell the difference 

between an independent exercising his independence and a party man 

exercisini;; his right of personal judgement. 

The leaders of each side, the ministers and Fox, the recognised 

leader of the opposition, each had a g,roup of members who normally 

would follow them. On major political issues tl1e group would form 

1 The earliest formal record of a party meeting discovered in the 
course of this study is the minutes of a meetin6 held in the 
committee rooms of the House of Representatives on 14 October 1865. 
The 18 members present called on Stafford to underta~.:e the admini-
stration of the Govermnent. (Stafford MSS folder 50); cf minutes 
oi opposition meetings in September and October 1871 (Stafford MSS 
folder 11). 



.3 the central core of a larger bloc. On, for exa:mple, the question 

of repealinb the ~New Provinces Act, those dissatisfied with the Act 

held a meeting (:probably in one of the cmnrnittee rooms of the l-louse). 

1.'~s both mm:nbers of a party group, the ultra-provincia.lists, and 

incJ.epenJ_ents in sy~:;:pathy Yvi th the party 1 s aLas on this issue w·ere 

present, this was more than a re£:;ular party or cauc·us t;a.thering;. 

On such occasions the party members mi,sht have to compromise to 

formulate a policy on which they could win the support of the in.de-

In 1860 it was not lt"'ox, recognised as leader of the 

opposition and the leader of the ultra-provincialists, but T.B. Gillies 

clwsen to move the New Provinces Act l.;;:1end-

ment Bill. Gillies was an independent anc~ a stron;S supporter of the 

Stafford Govermnent on the Taranah:i war question. 
1 

farticularly in the case of no confidence motions, there w·as not 

only a >iJatter of gatherinii; toe:;ether members dissatisfied with the 

Goverm:amt, but of lobbying and bargains - perhal)S offers of a Govern-

ment appointment - to win the support of the one or two members ~vho 

would determine the result. 

As each session began with a nmnber of new members present, 

each side of the :House had to feel its way, testing opinion and 

tempering its measures to suit the moderates. It took time to dis-

cover the political outlook of some of the new men. Perhaps some of 

them took tim.e to work it out for themselves. Thus, although party 

brought some meaning to the House's legislative work, it might be 

1 cf comments by D. Bell, NZPD 1860 pp 683 & 688. 



14 some weeks before party strengths clarified and even then party 

differences were only mee.ninci:ful on 1aajor issues on which independents 

could be organised. The effect of the tmknown or floating ele;ment 

might be to restrain the Government in some of its measures - as it 

would have been restrained over the New Provinces Act in 1858, and 

as it had been restrained over the Native Offenders Bill of 1856. 

As was shown in the 1860 session and in the early weeks of the 1861 

session, this could have an inhibiting effect on the Government. 

While it was cautiously testing opinion, and while the opposition 

was also moving cautiously, parliamentary business limped along. 

'fhe first weeks of the 1860 session were dominated by the 

question of the Taranaki war. On this issue Government had a clear 

majority. The Canterbury members were the determining factor, for 

although tendin;; to vote with the provincialists on questions affect

ing the rights and powers of the provinces, on native affairs they 

generally ranged themselves behind the Govermnent. Of the repre-

sentatives of the other provinces, the 'llellingtonians and some Auck

landers were normally opposed to the Government and Nelson and 

Taranaki members supported the Government. The remaining provinces 

had too few representatives in the House to mal;;:e generalisation 

possible. 

On proposals to alter the management of native affairs neither 

side could win a clear majority. The ';'/ellington ultra-provincialists 

and their allies wanted responsible government, the Government and a 

group of its supporters wanted to retain the status quo, and a further 

group supported Sewell's suggested half-way measure, the establishment 



15 of a board to run native affairs. Once the board proposal was 

rejected, however, the Government secured a majority for the status 

quo. This was but one of a series of resolutions which were debated 

for five weeks, as a result of which the House in corrilllittee passed 

resolutions representing a "conglomerate of opinions 11 •
1 

At this 

point the more extreme Government supporters on the war issue cmn-

bined with the Wellingtonians to throw the resolutions out by pre

ventin6 their being reported to the House.
2 

The division between 

extremists and moderates on both sides, in short, could lead to 

various voting combinations. 

If the rejection of the resolutions showed the confused pattern 

that could emerge and the Government's inability to control the 

House, the Government's reaction to the situation showed how it could 

restore order. Government could both appeal to members' loyalty and 

utilise some members' dislike of li'ox to achieve its will. It is 

probably true to say that the existence of Fox as leader of the oppo-

sition lVas a help to the Government when it wished to control the 

House. 

Anti-centralists, whom one can with reasonable accuracy describe 

as provincialists, outnumbered the centralists. But there was con-

siderable difference between opposing the New Provinces Act and what 

it symbolised, and supporting the ultra-provincialist party from 

Wellington and its allies from Auckland. The radical professions 

l Stafford, NZPD 1860 p 498..--
2 NZPD 1860 p 463 (Division no 17 in Appendix V , below p 37'4 · ) 



. 6 of this party have been described above • While the Govern;:;1ent lost 

several supporters over the Taranaki war, this was more than com-

pensated for - on native questions - by the support it had from some 

anti-centralists. In other words anti-centralists might like Fox's 

provincialism but that did not mah:e them like Fox nor give them 

cause to approve his allegiance to the "peace at any :;_::;ricelf men. 

Government's reaction to the rejection of the resolutions was 

to request members to reconsider their votes, stating that other-

wise nthe Government were precluded, from introducing any measure, 

as the House were unprepared to legislate on the subject.n1 
Another 

vote was taken and this time sufficient members reversed their votes 

to give Goverm;lent a rnajority. In the interim GovernE1ent had 

managed to obtain a .umjority on an even more important vote: the 

second reading of the Native Offenders Bill. 

The Native Offenders Bill faced Government with its most crucial 

test of the session. It w.s..s a revival of a bill of 1856 ·.vhich had 

been desired b;y the Governor but was dropped by the Government when 

it found it would have difficulty in securing its passa.;e. 11It was 

a Bill to enable the Governor to issue a bull of cmm.1ercial excommuni-

" cati-:)11 in certain cases. n"'" I'he Governor vwuld be elil:i_:JOwered to 

lJrevent trade with certain districts in which native offenders w·ere 

received a;.1d harboured, ana heavy penalties could ·oe i;uposed on 

traders ~Yho broice that ban. 

1 Stafford, NZFD 1860 p 498. 
2 Do.u;ett, ibid p 471. 

In imposing such drastic me<:c-;.sures on 



l7 the l·laoris, Govern::;ent also subjected Europeans to controls which 

were considered contrary to the traditional ri;;;hts of Englishmen, 

as expressed (if we agree with Fox) 1 in the I>'iagna Carta. 

After preliminary soundin5s and a meeting with supporters and 

some independents, ministers knew that they could obtain a majority 

by makine. the second readini=; of the Native Offenders Bill a ministerial 

question. Nevertheless one or two Goverruaent supporters were against 

the Bill, and having scored a tactical victory with the second reading, 

Government later felt oblit.l;ed to drop the Bill. 2 

The war issue had not only increased the number of Government 

supporters in the House. It had also increased the number of members 

who, while considerin<;; themselves Government supporters on this, the 

major issue of the session, did not consider themselves members of 

the Government's 11party". Such men might be extreudsts on the 

question of the Taranaki war but this did not stop them embarrassing 

the Government, as they had done over the resolutions on native 

affairs, or deserting it on the provincialist issue later in the 

session. With such men in its ranks the Government could not push 

its views too far - even in native matters. 

The vote on the second reading of the Native Offenders Bill 

showed that a m.ajority of the House preferred a Stafford Govern.'nent 

1 NZPD 1856 p 276. 
2 rf NZPD 1860 p 481, 492, 497, 582-3; the second reading division is 

no. 18 in Appendix V . Carleton, Williamson and Sewell were the only 
members in the House in both 1856 and 1860 who chane;ed their minds 
on the Native Offenders Bill in that period. 



18 to a "peace at any price 11 Government. Once the native question was 

out of the way, however, members were free to attempt to restrain 

the Government's centralism, and the Government lost control of the 

House. There was an anti-centralist majority and as the session 

. d tl t . . t t ' d t . 1 
aavance 1a maJOr1 y enae o 1ncrease. The most important 

votes were on the distribution to the provinces of all surplus 

revenue, the repeal of the New Provinces .Act, and on the General 

Govermnent's retention of one-sixth of the land revenue under the 

2 
Land Revenue Appropriation Act 1858. Only on the New Provinces 

Act Amendment Bill did the Government secure a majority. This was 

an issue on which votes follo1ved clear-cut lines. As shown above 

(page Ill ) a vote of 18 for Government and 19 against (with a pro-

vincialist in the chair) might have been expected. Government was 

saved because one man, Carleton, crossed the floor. Carleton had 

deserted the Goverlli~ent because of its support of the Waitara 

purchase. But he was not at heart a provincialist, and he was a 

firm supporter of the New Provinces Act. As he was member for the 

Bay of Islands this was probably to be expected. He found a face-

saving formula in his "hasty declaration at the beginning of the 

session that ••• he would offer no embarrassment to the Government. 113 

Whether Government in fact would have resigned if defeated is an 

1 cf A:ppendix V , below p 374-4 · 
2 Divisions 21, 23, 30, 31, 45, 46 

and be 1 ow p f)f and p 2Qt, 
3 NZPD 1060 p 681; division 45 in 

was 16 for the Bill, 17 against. 

in li.ppendix V 
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Four n~e;;,bers 
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open question. It was assured of a majority in the Legislative 

Council :for the New Provinces Act, there was an election in the 

offing, and the majority of the House clearly wished it to stay in 

office.
1 

Moreover it was only on the provincialist issue that it 

. . •t 2 was 1n a uunor1 y. 

Sufficient has been said to show the general division of the 

House into blocs in the second parliament (1856-60) and the ability 

of the Stafford Government to stay in power and, on most issues to 

control the House. It can be seen that parties brought some basic 

meaning into the parliamentary process but that the looseness o:f 

party bonds, and the large body of flindependents", gave considerable 

freedom of action to backbenchers and perrnitted the House to force 

its will on Government on the provincialist issue. 

If the House divided into Goverru11ent and Opposition blocs, and 

if the core of each bloc consisted of a party, it would be a reason-

able expectation that on the defeat of a government the leading 

members in the opposition party formed the new ministry. This was 

not so. There are several reasons. In the first place there was 

a shortage of men who were prepared to become ministers. "The 

difficulty ••• was to get men who would replace ~·Unisters - who 

would give up their own business, their supervision of their own 

1 C. W. Richmond's wife, writing to her brother Harry Atkinson, 
predicted a defeat for the ministry on this issue, but said if 
this happened, the ministers "will go to the country upon it 11 • 

(Emily Richmond/H. A. Atkinson, 7/9/60, Atkinson i'1SS. .) • 
2 cf Appendix V, 



) affairs, at a great loss, to hold uncertain and temporary offices. 111 

It was common to form stop-gap ministries until a permanent govern-

ment could be formed. The result might be a marked change in the 

composition of the goverrunent. In 1854 it was planned to re-cast 

the FitzGerald ministry at the end of the session; the Stafford 

ministry was re-formed at the close of the 1856 session; both Fox 

in 1861 and Domett in 1862 recruited new ministers within weeks of 

taking office. Premiers had great difficulty in forming a govern-

ment. 

Secondly, to ensure victory in a vote of no confidence an 

opposition leader had to engage in negotiations and bargains. By 

some political curse governments' fates were almost invariable deter-

mined by one or two votes. A leader could not form a ministry from 

amongst his party colleagues. He had to retain the support of the 

floating vote. In the early 1860's many members, particularly 

independents, wished to see established a coalition government, or 

in modern terminology, a government of national unity. If defeated 

on a question of principle a government was expected to resign. But 

this need not mean the advent to power of the opposite side. Once 

a principle was established the same men in a reshuffled ministry 

could be expected to perform the ministerial duties. Let the House 

lay down the general principles, but let the best men administer the 

government: there was a widely-held feeling in the House that 

1 Stafford (urging an increase in ministerial salaries) NZPD 1856-
1858 (1858) p 551; cf W. F. l'>!onk, Pages of History reconsidered 
in the light of Sewell's Journal, £,1.A. thesis, C.U., 1934 p 181-2. 



ministries should contain the best available talent. During the 

early 1860's this feeling was reinforced by the opinion that at this 

time of crisis a coalition of the leading politicians would provide 

the strongest government. 

Such views on the composition of goverrunent appear incompatible 

with the party divisions described in the preceding pages. They 

were incompatible. But then members were not always rational. It 

is understandable that men should become involved in strong party 

activity, and should be pleased that as a result, on an important 

principle the Government was defeated and resigned. If the 

.Stafford Government had been defeated over the New Provinces .Act in 

1860 the anti-centralists would have achieved their aim. roJeverthe-

less undoubtedly illany 'iVished to have both their provincialism and 

the Stafford ministers. It should not surprise us that men wanted 

the incompatible. 

The first step in the formation of a "'linistry was the selection 

of a pre~nier or ministry-maicer. There were occasions when opponents 

of Goverru;;ent met and chose a leader: this happened for exar:1ple in 

1856 in the case of opponents of both the Sewell ministry and the 

l~'ox lilinistry. In such circwustances the selection of the premier 

1 
was strai6htforward and he might even have a cabinet arranged •. 

In 1861 Fox led the opposition. to the Stafford Government, and sub-

sec_;_uently Richmond led the OIJposi tion to the Fox Government. 

1 cf above p If Lf. • When Sewell resigned a second time in 1856 he 
advised the Governor to send for Stafford. Stafford, however, 
had to admit his inability to form a government and Sewell then 
had no option but to advise the Governor to send for Fox. 



22 In the late 1850's and early 1860's the ultra-provincialist 

party was the most closely knit group in the House. Provided other 

anti-centralists accepted Fox as their leader there could be a strong 

provincialist bloc. If,however, other anti-centralists did not 

accept Fox, then this side of the House laci-=ed a leader who could 

be assured of a majority in the case of the centralists being defeated. 

In 1860 Gillies led the attack on the New Provinces Act. Had the 

Stafford Government been defeated and resigned on this occasion Fox 

would not have been the obvious choice as premier. 1 
'l'he result 

1night well have been a reshuffle of the Stafford Government. Stafford 

himself might have been dropped and one of his supporters have formed 

a government which included Gillies. Perhaps this is fantasy; but 

it also happens to be very much what actually happened in 1862. 

On the one side of the House there was a small group of ultra-

provincialists which was the spearhead of the anti-centralist bloc. 

On the other side of the House sat the centralists. They were by 

no means as well organised as the ultra-provincialists, but they 

formed a much !liore cohesive body than the anti-centralists, finding 

agreement on both the desirability of strong central government and 

on the correctness of the Stafford Goverru~ent's actions over the 

Waitara purchase. To obtain an effective body of supporters Fox 

had to persuade South Island anti-centralists to support his party: 

his side of the House was more a coalition than one bloc. The 

centralists had no such trouble. They came from all parts of the 

1 cf F. D. Bell, NZPD 1860 p 688 (cited above pl23 n I . ). 



colony - and were not so closely identified with one man as their 

leader as the ultra-provincialists. The centralists supported the 

policies of the Stafford Government and stood behind Stafford as 

long as his ministry stayed in office. They then illlillediately 

dropped Stafford and chose a new leader. It took Stafford years 

to come back to power, and then he came back on the shoulders of 

the anti-centralists. 

In 1862 the Fox Government fell before the other side was 

properly organised to take over. The motion on which the Govern-

ment fell was moved by Curtis, a loyal centralist since 1856, but 

not one of the leading members. Fox recoim<lended the Governor to 

send for Stafford as the past premier. Stafford, however, had been 

displaced as centralist leader and Hichmond, his successor, had 

retired from politics. Stafford suggested FitzGerald, as one who 

had not been involved in recent party politics, and FitzGerald 

suggested Domett. FitzGerald was an idealist and thought Domett 

could form a coalition with Fox. It was not idealistic to hope 

for a coalition. It was idealistic to hope for a Domett-Fox 

coalition. Domett formed a centralist ministry (of vrhich Gillies 

was a temporary member) and shortly afterwards in a dramatic scene 

in the Eouse, two of Fox's ministers agreed to join Domett's Govern-

Within a few months, however, the Dornett Government collapsed 

under its m,m inertia and the 1863 General Assembly was faced with 

1 NL;PD 1862 p 4~H, p 583 f; cf the debate in 1863 which led to 
Hussell joininb the ,fb.ital::er-Fox Government, HZF::J 1863 p 7"1:9f~ 



4 further winistry-r:u::clr.ing. 'i'his time Grey on his o\m initiative 
~ 

sent for Fox.L and Fox formed a coalition with -~Vhitaker, Stafford's 

.t-l.ttorney General, and also managed to recruit ministers from the 

previous Government. 

If ihere had been parties in the past how did these various 

strange ministerial combinations come about 'l 'I'he first point is 

that some form of party activity in the House was inevitable. 

Coalition g;overnmentsmerely succeeded in bringing political chaos. 

Further, as had been the situation when Sewell was premier in 1856, 

a man v.rho had not come to the prerniership through the expression of 

the House's will was not in a strong position to maintain a majority. 

In general, a man chosen by the Governor was not as effective as 

premier as a man chosen by a meeting of his fellows. It also 

happened for various reasons that the ministries of 1861, 1862 and 

1863 were weak ministries. Governments collapsed rather than were 

defeated. Finally, the actual natt~e of the parties contributed to 

their disintegration. Fox could not hold together both the small 

close party of ultra-provincialists and the larger body of less 

ardent anti-centralists. he had to compromise when in office in 

order to keep the support of the latter group, but the consequence 

was to break up the ul tra-provincialist party, and it \Vas this party 

which had provided the core of the anti-centralists. Without this 

core the bonds of anti-centralism were too loose to hold a voting 

bloc together. 

1 NZPD 1863 p 747. 



25 The inherent tendency of the anti-centralist bloc to dis-

integrate was encouraged by the nlinisterial combinations of the 

early 1860's. It was also encouraged by the decline of the 

provincialist issue in these years. When Fox ca;ae to.power in 

1861 he could not introduce a 11provincialist 11 policy. The anti-

centralist case against the Stafford Goverllillent had been related 

specifically to the New Provinces Act and the distribution of sur-

plus revenue. Hembers then also wished to show Government sharply 

and clearly that they did not approve of further centralisation. 

By 1861, however, the New Provinces Act had done its work, the 

surplus revenues had been given the provinces, and the last object 

had been achieved by the defeat of the Stafford Governrnent. The 

raison d'etre of the anti-Stafford coalition ceased when Stafford 

lost office. 

In the subsequent years the main issue was the handling of the 

King Movement. On this there was bi-partisan agreement. Under-

lyin5 the ministerial changes of 1861 to 1864 there was a basic 

unity. Uninterrupted longevity did not become a feature of New 

Zealand governments until the Liberal Government came to power in 

1891. Before then the longest-lived ministry had been the Stafford 

Govermnent of 1856-61. The normal pattern was a change every three 

1 
to five years, and this was as true in the early 1860's as later. 

In 1856 the Stafford Govern.inent came to office because a ministry 

was required which could establish order at the centre of government. 

In 1861 Fox came to power because :members were assured that if need 

be he would attack the King J.£ovement as effectively as would his 

1 cf Appendix VI below p 377 f, 



political rivals. The policies of the Domet t and Tfni taker-F'ox 

Governments were implied by the policy of the 1861 Fox Government, 

and it was no accident that both of these two ministries recruited 

from their predecessors. The ministers of these years were not 

outstanding politicians. With the exception of the more able Fox, 

?Jhitaker and Sewell, the ministers of 1861-4 had not held office 

before 1861 and did not hold office again after 1864. 1 

1861 to 1864 were crisis years in New Zealand history. Until 

the power of the Waikato Maoris \vas broken, normal political patterns 

were distorted. The issue of the role of the provinces before 1861 

brought an order into politics and caused the division into voting 

blocs. The Taranaki war in 1860 started the disintegration of these 

blocs and thereafter the threat of a Waikato war and the war itself 

completed the disintegration. The wea"k, short-lived governments 

of these years were evidence of the benefits which the central-

provincial issue had brought in the preceding period. 

1 There are slight exceptions to this stateraent. }.~ant ell after a 
brief period with first the 1861 Fox Government and then the 1862 
Domett Government, for a time was a minister in the 1864-5 Weld 
Government; Gillies was a minister in the 1872 Stafford Government 
which lasted a month; Bell was a minister without portfolio for 
two years between 1869 and 1871; Featherston who was a minister 
for one month in 1861 was minister without portfolio between 1869 
and 1871, probably because he was one of the Comn1issioners to the 
Imperial Government; Pollen, a Legislative Councillor, was 
minister without portfolio 1861-2 and subsequently served in 
various ministries in the 1870's. cf the list of ministers 
1854-1864 in Appendix Vl below p ::578'-381. 
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CHAPTER 7 

A PARLIA}mNTARY SESSION, 1861: 1 1. The Fall of the 
Stafford Government; Monday 3 June to Friday 12 July 

13? 

In the previous chapters the various parts of the legislature 

have been described. In the ensuing pages it is hoped to show the 

legislature actually in operation. No session of the General Assembly 

was typical, particularly in the early years when each session saw 

further developments and changes in the system. There are reasons, 

however, for choosing 1861 for an example of a parliamentary session. 

The third New Zealand parliament which sat from 1861 to 1865 was the 

first parliament to be elected after responsible government had been 

inaugurated, and it was the first to be elected under conditions 

sanctioned by the New Zealand legislature. More important, 1861 

marks a political turning point. It is the last year in which 

politics were dominated by the centralist and anti-centralist blocs 

which had been established in 1856. In the third parliament various 

ministerial combinations destroyed those blocs and brought chaos to 

party formations. Each year of that parliament saw the installation 

of a new government. In consequence the order which had been created 

in the legislative process was lost as no ministry was able to steer 

through the Assembly the measures it had matured during the previous 

recess. The seeds of party disintegration are apparent in the 1861 

1 For an account of the 1861 session rf also D.C. Doig, History of the 
first session of the third New Zealand Parliament 1861-1866, M.A. 
thesis, Canterbury University. 1934. 



session. They were primarily the failure of Fox to establish the 

ultra-provincial government at which he had aimed in the previous 

years, the sterility of the centralists after the reforms the Stafford 

Government had put through in 1858, and the increasing dominance in 

debates of the Maori question which cut across the party lines estab-

lished on the issue of centralism versus provincialism. 

"THE SECOND PARLIAMENT of New Zealand, which had been prorogued 

from the 5th November to the 31st December, 1860, was dissolved by 

Proclamation on the 5th of November, 1860. New writs were issued, 

and the new Parliament was summoned to meet on the 30th day of May, 

1861, from whence it was prorogued to the 3rd day of June, 1861, on 

which day it met for the despatch of business. 

Parliament was opened by Commission.u1 

The three Commissioners took their seats in the Council chamber 

and the Clerk was sent to require the immediate attendance of the 

members of the House of Representatives. When they had come the 

Speaker announced that the next day His Excellency would declare in 

person the causes of his calling Parliament together, the Commission 

was read by the Clerk, and the Representatives were then dispatched 

to their chamber to "proceed to the choice of a proper person to be 

Speaker." Back in the lower house, the Representatives took the 

oath before Judge Johnston and having elected Dr Monro Speaker, 

1 NZPD 1861 p 1. 



3 adjourned till next day. In the meantime Councillors had been sworn 

in before their Speaker, T. H. Bartley, as one of the Commissioners, 

and also adjourned. 

Shortly after two o'clock next day His Excellency the Governor 

entered the Council chamber and took the chair. The members of the 

House of Representatives were summoned to attend. "Mr Speaker, 

accompanied by members, and preceded by the Serjeant-at-Arms bearing 

the mace" solemnly proceeded downstairs to the Council chamber, and 

when the Representatives had come, His Excellency was pleased to 

deliver his speech. He had little to say. The main task before 

the Assembly was the voting of supplies and consideration of the 

crisis in race relations. But this year Government did not offer 

any important policy measures, in fact, as a Councillor afterwards 

complained, he had never heard a "poorer, weaker, more milk-and

waterlj composition. u 1 

Back in their chamber, the members of the House of Representatives 

gave a first reading to the Naturalization bill, and heard the Speaker 

2 re-read the Governor's speech. The formalities over, the House was 

ready to begin the work of the session - or almost ready. 

The "Stormbird" with a large number of Southerners on board had 

not arrived and the House adjourned for two days - two not entirely 

1 Ibid p 11 · 
2 The practice of the Speaker re-reading the Governor's speech began 

in the second session of 1854. (NZPD 1854 p 348), 
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wasted days as members already present could digest, if not the 

Governor's speech, at least papers on the war tabled that day by the 

premier. But the nstormbird 11 still had not arrived when the House 

reassembled. This was not as bad as in 1862 when it was the Governor 

who was missing, but after dealing with a series of routine matters, 

the House adjourned for a further five days till Tuesday, 11 June -

as Stafford had proposed originally, before accepting a two-day 

adjournment when members protested at the waste of time. They were 

1 at least able to take the necessary steps to fill two vacant seats, 

establish three routine select committees, raise several questions 

and give opportunity for the Aucklanders Williamson and Carleton to 

air their personal vendetta. With its smaller numbers and greater 

preponderance of Aucklanders, the Council was not affected by the late 

arrival of the 11Stormbirdn and was able to proceed with its work, the 

introduction of legislation and the address in reply debate, while 

the lower house was adjourned. 

By Tuesday 11 June - a week and a day after the first meeting -

the House at last prepared for business. Even then there was a delay 

of many days while Fox prepared the ground to attack Government and 

Government skilfully dodged. For weeks sittings usually lasted only 

1 The Elections Writs Act 1858 provided for the issue of writs to fill 
vacancies when the House was in recess. Apart, however, from 
stating that resignations should be addressed to the Speaker even 
if there were a vacancy in the office of Speaker, the Act did not 
specify how a member should resign, or in what circumstances a seat 
was vacant by resignation. (cf NZPD 1861 p 7). Four writs were 
issued in the first weeks of the session. 



5 two or three hours. This was an unsettled sessi,on. For a con-

siderable period little could be done until the fate of the Stafford 

Government was determined, and after that business had to be rushed 

through as members wished to return home. Two of the new members, 

F. Jollie and J. O'Neill, moved and seconded a motion to present an 

address in reply to the speech of His Excellency - a rather unusual 

procedure for the lower house: the upper house were not sure what 

its customary practice was. Both speakers naturally showed con-

fidence in the ministry although the mover thought they had been a 

little timorous in the war. Thereupon the premier moved that a 

committee of Jollie, O'Neill and the three ministers in the House 

draw up an address. Doubtless ministers had already prepared a 

draft address and the committee promptly was able to present its 

report to the House. The address was not very impressive, consist-

ing in fact of the original speech prefaced by the appropriate phrases: 

"We thank your Excellency for informing us", nwe concur in your 

Excellency's belief". This time the opposition were not caught on 

the hop as they had been in 1860. 1 Instead Fox rose to announce 

that he did not propose to raise a debate- "it was not right •••• 

before newly-elected members had acquainted themselves with general 

facts, which could only be done by careful perusal of the official 

docwnents before the House". He then showed the line of attack he 

would develop by criticising the inadequacy of Government's defence 

1 cf NZPD 1860 p 170-172. 
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measures and claiming that if Government had continued Fenton's 

policy of 1857 the natives would have become loyal to the Crown, 

and that even at this eleventh hour it would be possible to revert 

to that policy. He concluded by announcing a challenge to the 

Government "on Wednesday week 11 • After rather desultory discussion 

the debate faded out, the address was adopted, and "it was ordered, 

that Mr Speaker, accompanied by the mover and seconder of the Address, 

1 do present the said Address to His Excellency the Governor". 

During the following week the House was concerned with calling 

for information, setting up committees, and with the first stages of 

a few bills. It was not surprising that Fox on Friday 14th asked 

"whether it is the intention of the Government to lay any, and what, 

Bills on the table of this House, and when the House may expect the 

same; also when the Government will be prepared to lay the estimates 
"j 

on the table".'" Nor was it surprising that the premier's reply that 

"the Government intended producing certain Bills from time to time" 

and the estimates would be ready in less than a fortnight left 

members somewhat dissatisfied. 2 The previous day Weld, the Native 

Minister, had proposed the appointment of a select committee to consider 

the question of a Native Land Court, and met opposition taunts that 

the Government should be leading the House and putting forward a 

measure. Complaints against governments sheltering behind committees 

are not new. 

It was an inconclusive week although the opposition was-:busily 

1 NZPD 1861 p 21 f. 
2 !.£!.:! p 40. 
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collecting ammunition against Government:- where were documents on 

native affairs ordered to be tabled last session and the copies of 

the Waikato Committee report "containing a full and complete history 

of the King question" which were to have been distributed ? There 

were motions for a return of officers in the Land Purchase Department 

and purchases made; for the cost of the war, loss of lives and 

property etc; for the number of persons in the Native Secretary's 

office; for the correspondence concerning McLean's resignation as 

Native Secretary; for a return of the reserved one-sixths of the 

proceeds of land sales retained by central government; and so on. 

Backbenchers were responsible for the appointment of two useful 

committees of inquiry - on measures to prohibit the importation of 

diseased cattle
1
and on the steam postal service. 

On Wednesday, 19th June, the political battle really commenced, 

when Weld presented a series of resolutions on hative affairs. The 

Taranaki war had revealed the grave threat posed by the King movement 

and in 1861, having patched up a peace in Taranaki, the Government was 

preparing to force submission on the King Maoris. Accordingly Weld's 

resolutions affirmed (1) that a sovereign authority independent of 

the British Crown was "incompatible with the security of the colonists, 

the civilization of the Natives,and the welfare of both races"; 
c.ordio.Uy 

(2) that it was "the duty of the colony~to second the measures taken 

by the Imperial Government for the assertion of Her Ymjesty's 

sovereignty, and for securing a lasting peace"; and (3) lfthat, if, 

unhappily, negotiations should fail, this House ••• does not shrink 

1 cf below p 305. 



from the consequences of a resort to force 11 •
1 

The negotiations centred on the declaration which Browne, on 

his ministers' advice, had made to the Waikato tribes in I~y demanding 

submission and restitution of plunder and compensation for losses. 2 

This was the first major issue debated in the House, and to avoid 

confusing the issue Fox withdrew his no confidence motion. The 

debate did not hinge on the ends to be achieved, and a subsequent 

change of ministers and of Governor did not affect the final decision 

to bring the King movement under government control. 

In Fox's words: "The question to be discussed this session was 

the 
really the adjustment of the relations between/colonists and the 

Natives - the most important question that had ever been or ever would 

be brought before the House while a race of colonists inhabited this 

3 
Island." The House was not the most expert or restrained .body in 

which the question could be faced. Some members had had close and 

long association with Maoris, others, from the South, knew little 

more than what they read in the newspapers or the material presented 

them in the General Assembly. All knew that they were on the brink 

of war - a war which Great Britain would be obliged to finance and 

from which Maoris would be the greatest sufferers. History showed 

how unlikely it was that two races - white and native - could live 

1 Ibid p 64. 
2 rr-iJHR 1861 E-lB p 11-12; cf Sinclair, Maori Wars p 233-4. (In 

footnote 48 on p 234 Professor Sinclair gives 25 April instead of 
21 May as the date of the declaration. The correct month is given 
in the text.) rf NZPD 1861 p 117 for a statement by Weld that 
ministers had advised the issue of the declaration. 

3 NZPD 1861 p 35. 



together without a preliminary war. As yet prelinlinary wars had 

been fought in the northern and southern parts of the North Island. 

The centre remained unpacified. The future of the country lay in 

association of the two races in one civilization under one sovereign 

and this was blocked by the King movement. 

There was unanimity in the House on the three basic propositions; 

there should be negotiations with the King ~moris; if there was no 

satisfactory outcome the solution would have to be war; and any war 

with the Maoris would be an Imperial war. Weld's first resolution 

was passed with at most two dissentients. 1 When the second resolution 

was moved an Aucldander, J. C. Firth said "I could have wished that, 

in the introduction of the resolutions ••• the Native Minister had 

assured the House in a manner more distinct that this matter is an 

Imperial question," and proposed an amendment combining the second 

and third resolutions to emphasise "the liability of the Imperial 

Government to pay the expenses of this war 11 • The amendment was 

agreed to. Instead of not shrinking from the consequences of a 

resort to force, the House merely recorded the "duty of the colony 

cordially to second the measures taken by the Imperial Governmentlf 

if negotiations should fail.
2 

A £ew bills had been considered, more questions asked, Fox had 

given warning that he would move his vote of no confidence and 

1 Apparently Curtis from Motueka dissented and also told his neighbour 
E. :McGlashan from Dunedin 11to say 'No,' which he did, after the 
resolution had been put; but he was sure the Speaker did not hear 
him." It does not appear that McGlashan wanted the Speaker to 
hear him. (NZPD 1861 p 6~) 

2 NZPD 1861 p 67-8. 



) Richmond that on Wednesday, 26 June, he would present his financial 

statement, when on Tuesday, 25, a message was received from the 

Governor. The House had already shown marked slowness in proceeding 

with the business of the session and the major work of the session 

was further postponed by the Governor's bombshell. The Governor 

"as the representative of the Imperial Government" felt that an 

occasion had arisen "when it is proper for him to communicate with 

the Legislature independently of his Responsible Advisers." He 

wished to have clarification of the resolutions passed by the House. 

"Her Majesty's Imperial Government expects from the colony a full and 

cordial co-operation both in men and money; and, unless he is assured 

of its continuance, the Governor is not p~epared to instruct 

1 Lieutenant-General Cameron to employ the Imperial forces." 

On 26th January 1861 the Secretary of State, the Duke of Newcastle, 

had written to Gore Browne expressing his surprise that the Governor 

should have assented to moneys being drawn from the Commissariat Chest 

for the pay etc. of the Taranaki militia and volunteers without 

securing a guarantee from the Colonial Government that these advances 

2 would be repaid by the colony. This was but one instance of the 

series of exchanges between Imperial Government and Colonial Govern-

ment over contributions to military costs. Negotiations centred on 

the British Government's attempts to obtain adequate colonial contri-

butions towards the cost of defence of New Zealand, the colonists' 

attempts to fix responsibility for expenses on the British Treasury, 

1 Message 2, NZPD 1861 p 75. 
2 AJHR 1861 A-2. 



L and the Colonial Government's manoeuvring with the Governor to avoid 

more than limited payment. In the end the colonists played their 

hand so skilfully that the bulk of their debt was finally wiped out 

as a result of Stafford's negotiations during his second premiership. 1 

In 1861 the debate was still in its preliminary stages, and Browne, 

straight and unsubtle as he was, intervened in the House's debates 

to secure a straight recognition of the colonial obligation to give 

"hearty assistancett with money and men. Shortly after the Speaker 

had read the Governor's message Richmond announced that "the nature 

of His Excellency's message might prevent his (Mr Richmond's) being 

able to make the Financial Statement of which he had given notice, 

and he asked the forbearance of the House.u Copies of the message 

were not yet available and its consideration was postponed till the 

next day. 

The House reassembled on Wednesday, 26 June at 5 p.m. After 

routine business, Richmond introduced two major bills to impose checks 

on the expenditure of public moneys. 2 Inevitably they raised the 

issue of central-provincial relations and were to be one of the most 

contentious issues of the session. Although the Government had at 

last brought forward major proposals they were not considered until 

the House had faced the Governor's message and then debated Fox's 

motion of no confidence. 

1 rf G.C. Hensley, The Withdrawal of the British Troops from New 
Zealand 1864-1870. A Study in Imperial relations. M.A. thesis 
1957, Canterbury University, p 74 f. rf also A.J. Harrop, 
England and the l<iaori Wars p 111-2 et passim. 

2 cf below p !Cf5" f. 



2 The Governor's message raised the problem which uniierlay all 

discussion of native affairs in the early 1860's: how were native 

affairs to be administered ? How to reconcile the need for change -

the Taranaki war and the King movement and the report of the 1860 

Waikato Committee1 clearly revealed the need - with the refusal of 

either Governor or colonists to agree to any reduction in their powers? 

Any colonial government had to face demands in the House for greater 

colonial control of native affairs together with refusal to admit or 

imply colonial responsibility for war costs. By his action the 

Governor embarrassed his ministers, and "for the first time since 

the establishment of Responsible Government His Excellency had taken 

his place on the floor of the House". Thus Fox opened the debate on 

the message. ?lliat, he asked, was the position of ministers ? The 

Governor had consulted with ministers over the proclamation of martial 

law and the steps which followed; it was generally believed that 

Weld's resolutions had been considered by the Executive Council before 

their presentation in the House. Now the Governor was departing from 

the terms of the agreement of 1856 when responsible government was 

established. 

11Mr Stafford said he would simply state that the Government knew 

nothing at all about the message till it came down to the House, and 

he was rather taken by surprise in that respect; and if he talked 

for two hours he could not say anything more. 11 Ministers did recover 

sufficiently, however, to claim that the Governor acted "most rightly" 

and Richmond cited a precedent from 1858 when both Houses passed an 

1 rf .AJHR 1860 F-3 & cf above p i07, below p 22~~6. 



.3 address praying that the 58th Regiment should not be removed, to 

which the Governor had replied, after consulting the officer command-

ing the troops and the Native Secretary, that he did not think the. 

removal of the Regiment would endanger the colony. Actually this 

was not an apt precedent for on that occasion the Governor was 

acting exclusively on behalf of the Imperial ~overnment. On native 

affairs it had been customary for the Governor to consult his 

' ' t 1 mJ.nJ.s ers. 

In committee Stafford defended the Governor's ttproper, regular, 

and entirely precedented course". In reply to the Governor he moved 

none of the most pregnant addresses ever,.'proposed for the consideration 

of this Legislatureff~ "to the extent of the limited resources of the 

colony, this House, so far as in it lies, both as regards men and 

money, is willing fully and cordially to co-operate with the Imperial 

Governmentfl; the House assents "to the organization and maintenance 

of such part of the colonial forces as may be necessary for the defence 

of the several settlements" and accepts the Imperial Government's 

conditions for advances from the Commissariat chest. With mounting 

passion Stafford roundly asserted that if the colony refused to take 

its share "we deserve to be branded first, as cowards; secondly, as 

slaves; and thirdly, as knaves" and sat down amidst cheers. Despite 

Stafford's support of the Governor, Fox, typically, asserted that he 

"and those with whom he usually acted" had decided "to lay aside all 

party action and to give the :Ministry their cordial concurrence in 

1 NZPD 1861 p 77-79; for the 1858 case rf Message 5 JHR p 91£ 1~5"8L 



.4 fighting out the constitutional battle on which the Governor had 

thrown down the gauntlet". Nevertheless he moved adjournment of 

the debate so that he and his friends could prepare an amendment. 

Only a couple of members had spoken but Stafford accepted the suggest

ion and the House shortly adjourned. 1 

The next day again the House sat but briefly, from noon to 1.45 p.m. 

and apart from some discussion on making the Military Defence Committee 

a secret cownittee, which eventually was agreed upon, little business 

was done. This is not to say, of course, that nothing was done. 

Select comn1ittees were sitting and preparing their reports, members 

were drawing more and more information from Government in oral answers 

and parliamentary papers, and a trickle of legislation was going 

through; for example, a bill to amend the 1858 Registration of 

Electors Act was this day introduced by the Colonial Secretary. 

Next day, Friday, June 28, the House spent several hours debating 

its reply to the Governor. There was no quorum in the Legislative 

Council that afternoon. Once again the debate began with a stirring 

ministerial speech, this time from C. W. Richmond. The House's 

reply was a question of paramount importance. The Governor's message 

"brought the House at last to the point; and for God's sake let them 

come to the point like men ••• LThe Governor ha~7 informed the House 

that he was not prepared to go on w;ithout the co-operation of the 

colonists. Now, for the first time in the history of England that 

he (M~Richmond) was aware of, the question of peace or war was in 

the hands of a colonial Assembly." He and his colleagues "believed 

1 NZPD 1861 pp 79, 81, 84. 
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that the colony had been long drifting to this point, and ... that 

the crisis had now come ••• The Government believed that the utmost 

caution should be exercised on their part not to urge on the question; 

Ill but they knew that the inevitable hour of conflict must come. 

Stafford then again moved his address. "The Chairman of 

Committees said the address was different from that already read to 

the House. .After an irregular discussion" Stafford proposed 

referring the question to the Speaker, and there was further discuss-

ion; finally, Stafford withdrew his motion and the chairman ruled 

that as the original address had not been read by the chairman because 

of the motion to report progress, Stafford 11could therefore amend 

his motion without leave". 2 

What had happened ? 

had called a meeting of 

The previous day (Thursday, 27 June) Fox 

3 "some of his more or less warm supporters" 

in a committee room of the House to consider an amenfuaent to the 

reply and more than a majority of the House attended. The meeting 

was not just a party caucus. It was attended by members who, if 

not members of Fox's party, were disquieted by the terms of the 

Government's address (drawn up and presented by Government without 

consulting its supporters) and were prepared, on this issue, to 

force an amendment on the Government. It was an alliance of con-

venience in which all those who wished to force a change on Govern-

ment on an issue on which they felt strongly, were prepared to work 

1 Ibid p 93":'+. 
2 Ibid p 94-5. 
3 Ibid p 100. 



out a formula on which they could agree without thereby forming a 

party or being committed to future co-operation. 

All agreed on the gravity of the issue in 1861. Ministers 

appealed to members to rise above party, to determine the issue 

irrespective of party feelings about the present occupants of the 

ministerial seats. Fox declared that his friends had agreed to 

"lay aside all party actionn on the question and appealed to, and 

received, corroboration of this from Hugh Carleton in the chair. 1 

The meeting Fox called then, if not bi-partisan, in that members of 

Stafford's party almost certainly did not attend, was not merely 

party either. Some members there proposed amendraents which the 

majority would not accept and the proposals of Alfred Saunders, an 

152 

unattached member, were then accepted unanimously. In keeping with 

the non-party nature of the proceedings Saunders was requested to 

move the amendment in the House. Accordingly he gave notice of 

motion, and his amendment was printed and circulated. The Govern-

ment conferred with Saunders, suggested amendments which he rejected 

and then on its own initiative took over his amendment and incorporated 

it in the address. It had played this trick once before and it is 

at this point that the explanation emerges of Firth's amendment to 

Weld's resolutions which prompted the Governor's message. For this 

amendment to the resolutions, which Government had accepted, had 

forestalled an amenilinent along the same lines which the opposition 

had intended to introduce and on which they were prepared to force 

a division. On both occasions Government thereby stole the 

1 cf ~ p 84. 



L7 opposition's thunder and thus caused the inconclusive nature of 

proceedings so far. The Government's manoeuvre was successful 

because both parties were attempting - in fact were forced - to 

cast their resolutions in such a form as to win support from some 

of the independents. And whichever party got in first naturally 

15~ 

had a majority. Hence the frustrated annoyance of the opposition. 

Innocent enough on the surface, the amendments both to the 

original Native resolutions and to the House's reply to the Governor 

were intended to safeguard the colony against what was feared might 

be unreasonable demands on men and money. It was in fact the gloss 

put on the a.'ilended Weld resolutions both in the House and in the 

press which prompted the Governor's message, rather than the wording 

itself. Objection to Stafford's original address in reply to the 

message centred on fears that the colony was being committed to any 

measures which the Governor might request, and in particular to 

alterations to the Militia Act, which imposed a 30-mile limit on 

militia service. In the revised address the House declared that 

at the present juncture "the pecuniary cost" of maintaining the 

Queen's sovereignty must be of a secondary consideration to the 

colony. In defining the assistance "the colony is prepared to 

afford" the House assented 11tQ the organization and maintenance 

under the present Militia Acts" of such colonial forces as were 

necessary to defend the various settlements. A conclusion was 

tagged on pointing out that the employment of the militia would 

disrupt the "industrial pursuits of the colony ••• thereby greatly 

diminishing its resources 11 and would be "far more costly than the 



l8 

15-4 

employment of a larger number of Her !Vlajesty's troops 11 if they 

could be procured. After some wrangling over the rightness or 

wrongness of the Government's proceedings the amended address was 

agreed to, and shortly afterwards at 8 p.m. the House adjourned, 

h . t 1 th . . tt. 1 av1ng sa onger an on any prev1ous s1 1ng. 

The great tussle was just beginning, however, for Fox's long-

deferred vote of no confidence was at last to be debated. On the 

following Monday (1 July) the Council met, the Speaker read the 

prayers, and then, there being no business, the Council adjourned. 

Next day, Tuesday, it followed the lower house in setting up a 

secret military defence committee, accepted the House's amendments 

in a minor bill (Commissioner's Powers) and adjourned. It did not 

meet on Wednesday and had no quorum on Thursday. The House had no 

quorum on Tuesday but on Wednesday, after it had formally adopted the 

address in reply to the Governor's message and dealt with a couple of 

other matters, it deliberated on the fate of the Stafford Government. 

Opponents of the Goveriunent had assembled at Auckland with high 

hopes of this time turning it out of office. Although the provincial-

ist reaction in 1860 had failed - perhaps because of mistru~es in 

tactics - the Government was put "in a sufficiently contemptible 

position" and it was beaten on almost every question of finance.
2 

1 ~ p 95 f. Additions to the original address are underlined. 
2 Otago Colonist 23/11/60; cf Otago Witness 15/12/60, and Featherston's 

address to \'I ellington electors, reprinted from the Wellington 
Independent in the Witness, 8/12/60; rf also, Fox/Godley 4/9/60, 
Godley Correspondence, V. 7. 



l9 If the Wellington ultra-provincialists could turn the issue away 

from the rights and wrongs of the Taranaki war they should be able 

to muster an anti-Goverlli~ent majority, provided the elections had 

not too much altered the party strengths. Only a vote of no con-

fidence, or a division on one of the major questions on which 

centralists and provincialists disagreed, could show the precise 

effect of the elections. 

The three men on trial, Stafford, Richmond, Weld, sat on the 

treasury benches under a strong glare of light; a large Auckland 

audience packed the gallery, spread on to the floor, overlapped into 

members' seats, and contributed to "the stifling heat of that ill

ventilated barn" which affected the speeches of members on both sides 

of the house. If it was not the heat it was the cold, and one 

unfortunate gentleman ended the debate in great pain having been given 

acute rheumatism by the draught from an open window. The debate 

raged for three days- Wednesday until 11 p.m., Thursday from shortly 

after noon until about 11.30 p.m. and Friday afternoon. 'l'wenty-two 

members - almost half those present - rose to praise or to blame, 

to vent the accumulated grievances of five years against the Govern-

ment or the provincialists. And until the members divided on each 

side of the Spe~cer's chair, and the tellers reported the results to 

the Speaker at half past four on Friday afternoon, the final issue 

was in doubt. The votes of old hands were predictable. There were 

twenty-one present who had cast votes in the previous two divisions 

involving survival of government: the no confidence division on which 

Fox fell in 1856 and the Native Offenders Bill second reading on which 



~0 Stafford survived in 1860. Only one of these ended in 1861 on the 

opposite side from his stand in one of the previous divisions. 1 But 

there were twenty-six new members of the House, and with so little 

business transacted - the only legislation put through had been un-

contentious proposals from the Legislative Council - the allegiance 

of some remained uncertain. Several had as yet not addressed the 

House and there had been but one division - on printing as parliamentary 

papers further rejoinders in the pamphlet debate on the causes of the 

late Taranaki war. Although there were three further divisions before 

the final motion was put, two were procedural and one was a motion to 

improve accommodation in the House and by implication involved the 

2 
non-party question of the seat of Goverlli~ent. Only e~'len of the new 

men spoke in the no confidence debate and it was not till the closing 

hours of the debate that one member was prompted by Fox's anxious 

enquiry to declare his position. 

The rights and wrongs of the Taranaki war were put aside. Fox 

did not wish to revive that dispute.
3 

He was not now debating 

principles. Instead he played skilfully on those points most dis-

turbing to his fellow settlers and like many successful radicals, 

when on the verge of power, was more concerned with showing the 

greater efficiency of a Fox government than with presenting new 

policies. The Executive Council decision to support Gore Browne 

1 John Williamson, Superintendent of Auckland (cf below p2q+ ). More 
by accident than design, at the time of each of the three crucial 
divisions Hugh Carleton was opposing the Stafford Governn1ent. 

2 NZPD 1861 pp 74, 115, 151, 154. 
3 cf ibid p 74. 



on 25 January 1860 was 11fatal 11 because it enabled Newcastle to treat 

the war as a settlers' war and to charge the colony with its cost; 

the proclamation of martial law was an error because the colonists 

were not warned, were unarmed and utterly unprepared; while the 

"Ministry had, with an infatuation almost amounting to insanity, 

advised the Governor to arm the Natives to the teeth 11 by repealing 

Grey's prohibition on sale of arms to Natives. Then after Newcastle's 

Despatch was received with its reference to the lfGovernor's quarrel 

with Kingirr Ministers rushed in to conclude an ignominious peace when 

a final blow might have settled the war. And they were unprepared 

for a Waikato war. Fox called for bona fide negotiations which might 

yet avoid war and claimed the Stafford Government could not negotiate 

with Maoris since they were kno\"111 as the authors of the Taranaki war 

and fathers of the Native Offenders Bill. In short, Fox offered more 

effective negotiation on the terms already put forward, and if it 

failed, more effective war which should appear clearly as an Imperial 

war. He concluded a two-hour speech by bringing up the sore point 

o:f the Government's centralism and the mean tricks he felt they had 

played on Wellington. 1 

Stafford jumped on Fox's conversion: 11 I can well conceive the 

trembling anxiety of mind with which he has at last removed the mask 

under which he has hitherto acted", but now he had come forward as a 

War Minister, to win the support of some at the expense of "conflict 

with others with whom he s~npathized,and whose support he did not 

1 ~ p 103-107. 



2 wish to lose 11 •
1 

The Colonial Secretary claimed - with justice -

that ministers had always insisted that it was an Imperial war, and, 

naturally defended the part they had played in it. "The whole time 

of the Government by day, and the greater part of it by night, has 

been, and will be, one perpetual negotiation as to Native questions 

one perpetual consideration of representations, memor:id'IJ, letters, 

and replies."2 

But Government was aware of its probable defeat. Stafford that 

night felt ill and unable to speak with effect, and his speech became 

long and rruabling as he faced all Fox's charges. He was not the only 

one to suffer - probably from the cramped and stuffy atmosphere - and 

next night C. W. Riclunond, a sufferer from asthma, had to plead for 

an adjournment. 

Behind the leaders the supporters took various stands; to some 

the native question was the main issue; to others provincialism; 

some felt that the Government were managing the war question well 

and that Fox and his allies had let the colony down by their philo-

Maori propaganda of the previous year, others were still worried about 

Taranaki and felt the Natives would never trust the Stafford Govern-

ment again, while yet others wanted toughness but accepted Fox's 

assurances that he could fight a war as well as his opponents. 

Ric~nond sunm1ed up the debate in a long and able speech in which he 

stressed the nmodest dimensions" of ministerial powers: 11We cannot 

1 Ibid p 107-8. 
2 Ibid p 112. 



and will not accept the responsibility either for the Native policy 

of New Zealand, or for the military conduct of the late campaign"; 

in every important particular nour policy Lin native affair§/ has 

not been allowed to bear its natural fruits."
1 

So often in the past had ministers defended the Governor and 

the system of administration of native affairs that it was significant 

that on this occasion, his last speech as a minister of the Crown, 

Richmond revealed more fralli~ly than in the past some of the frustration 

under which ministers had laboured, and by implication, the defects 

of the system which he had defended loyally. 

After final co~nents by Fox the House divided on Friday, 5 July. 

The motion was carried 24 to 23, and the business of the General 

Assembly, little advanced, ground to a halt un~il a new ministry had 

been constructed and its policy prepared. 

Only the skilful manipulations of a political genius, or the 

quirks of fate could have so arranged the disposition of men that 

in the first week of July 1861, Fox had a majority in the House. 

The numbers were so evenly balanced that the elevation of Monro to 

the speakership gave Fox his majority of one. H. A. Atkinson, 

C. W. Richmond's brother-in-law, despite the dispatch of a government 

steamer, arrived just an hour and a half too late. 

2 
Monro's, would have saved the Government. 

His vote, plus 

1 Ibid p 156 & 166. 
2 '.A.'"S. Atkinson journal 5 Jul, Jane :fvlaria Atkinson/Margaret •raylor 

7/7/61, Richmond-Atkinson Papers Vol 1 p 712-3. cf A.S. Atkinson's 
letter of 17/6/61 to H. A. Atkinson urging him to "come up as soon 
as possibleu (Atkinson HSS). Atkinson was elected on 20/6/61 in 
place of W. C. King who had been killed by Maoris the previous 
February. 



Two members had leave of absence, T. B. Gillies and Crosbie Ward. 

Both in 1860 had sho~m their desire not to put Fox into office. 

H. S. Harrison, a Foxite, that day re-elected member for Wanganui, 1 

would have been balanced by the remaining absent member, W. Colenso, 

four days earlier elected member for Napier. This gives Fox a 

minimum of twenty-five, with a possible twenty-seven for the other 

side, and it is not surprising, therefore, that within a few weeks 

the centralists attempted to repeat the events of 1856 and to use 

late arrivals to regain office. The reasons for their failure are 

described below. 

They had, in the words of the centralist Firth, fixed "the 

2 
destinies of the colony for good or evil, and that for many a day11 • 

Few modern commentators would disagree with Fox in believing that 

they had fixed "for good". To those who see the Taranaki war as 

a great and ineradicable blot on New Zealand race relations this was 

retributive justice on Stafford and his colleagues, while apart from 

this unhappy question the Government had completed its notable con-

structive achievements. But there are arguments for saying that 

the chance result of this particular division was disastrous for New 

Zealand. In burying 
3 

llthe unjust and unholy war" had Fox sold his 

soul for office ? His had not been the chief voice of conscience in 

the General Assembly in 1860 but he had upheld and brought a large 

1 Harrison had been elected :n1ember for Wanganui in the general election 
but was disqualified under the 1358 Disqualification Act as he 
then held the post of sheriff. (cf NZPD 1861 p 25), 

2 NZPD 1861 p 137. 
3 Weld ascribed this description of the Taranaki war to one of Fox's 

principal supporters - presumably J:l""~eatherston (NZPD 1861 p 99). 



16~-

bloc of votes to the support of Featherston and Carleton and others 

who appear to have been deeply perturbed. His party had provided 

a venue for the views of obstreperous but deeply religious men out-

side parliament. Once Fox was in office the strength of opposition 

to any future 11unholy 11 activities was lost, and it may be suspected 

that as a member of Government Fox was more susceptible to settler 

pressures than had been Stafford and Richmond. The most shameful 

deeds of confiscation were proposed when he was Native r·1inister in 

1863-4. f.lore truly, perhaps, one may repeat Gisborne 's judgement 

of Fox that 11his impulsive nature threw him, heart and soul, into 

certain views; and when the inexorable logic of facts and change 

of conditions proved to him the necessity of alteration, he did not 

think of modification, but rushed into opposite extremes. 111 At the 

least it may be said that the Stafford Government would not have done 

worse than did its successors, particularly if it had had an organized 

opposition probing for chinks. 

Within twenty minutes of their defeat ministers tendered their 

resignation though it was not until midday next day, Saturday, that 

Fox received his summons to wait on the Governor. 14onday was spent 

in negotiations with his party friends, and on Tuesday the House 

adjourned after twenty minutes until the following Friday, 12 July. 

Meantime the Council had met on Honday and Tuesday to adjourn and by 

Friday, with still no word of the new Government, adjourned again. 

That day the House met, adjourned for one and a half hours to enable 

1 Gisborne, New Zealand Rulers, p 105 (on Fox's abandonn1ent of 
provincialism); cf ~ p 167-8 on the ~~it8~er-Fox Goverlli~ent. 
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Fox to present his cabinet to the Governor, and when it resumed Fox 

listed his Ministers, except for the position of Postmaster General 

and Secretary for Crown Lands which was 11kept open 11 • Fox was 

Attorney-General and leader of the House, Dr Featherston Colonial 

Secretary, Reader Wood Colonial Treasurer, W. B. D. I•lantell Native 

Minister, and John Williamson and T. Henderson had seats in the 

Executive without office. Stafford immediately expressed his 

rlastonishment and surprise" at the inclusion of Mantell in the 

ministry. F~ntell had dissented from the House's address in reply 

to the Governor and was reputed to disagree with Fox's acceptance of 

the Governor's terms to the Waikatos. Stafford had pointed out the 

grave weakness of the Fox Government - its lack of cohesion - which 

the loose bonds holding together Fox's majority made almost unavoid-

able. Fox's most able supporters were his ultra-provincialist 

friends from Wellington but an ultra-provincialist ministry could 

not have maintained a majority in the House. 

In reply to Stafford Fox promised to give a full statement on 

the Government's native policy next Tuesday. 

for the weekend. 

The House then adjourned 



:lvlEMBERS Oli' THE NEW ZEALAND 

HOUSE OF REPRESENTATIVES, 1861 

(reproduced by courtesy of the Hocken Library) 

16~ 



~------------------~, 

PA!\LlAMENTAgy Bl.JJLOJ.NGS, 
AUCKLAN.I}, t'i6J, 

NONRQ, DAVID 

Socaker. 

SAUI'iDE)Il. 
AlfllJD 

"\ 
EDWARD 

Mi:GLAStiA'N: ) 

I 

--......_ 

CA!IlPTlELL;' iilAJOil. 

\ 
t 

This key is reproduced from the Supplement to the Jubilee number of the 
Canterbury Times, 19 Dec. 1900. It is the same key as that provided 
for the enlarged version of this photograph which hangs in the corridors 
of the present Parliament Buildings. This photograph almost certainly 
does not show the buildings in which the General Assembly met but, 
probably, Government House, Auckland. ( cf above p Lj./. ) 





CHAPTER 8 

A PARLIAMENTARY SESSION, 1861: 
2. The survival of the Fox Government: 

1uesday 16 July to Thursday 1 August 

General Assembly had opened on the 3rd June. Now, six weeks 

later, it had a new goverlli~ent - if not necessarily a secure governn1ent -

but had accomplished little else. On Tuesday 16 July Fox's policy 
l 

was announced in the upper house by Dr Pollen, appointed that day to 

the Council as Government representative, and in the lower house by 

Fox himself. The Government's policy was much as might have been 

expected after Fox's speech a week earlier. 

In commentaries on this period too much stress tends to be laid 

on changes of policy with changes in ministerial personnel. Native 

affairs were 1 "the all-absorbing question of the day 11 and with scarcely 

a dissentient voice the House had supported Weld's resolutions on 

native affairs. It was not the advent to power of Fox which caused 

postponement in attempts to enforce the Governor's declaration of 

termsof May 1861 to the Waikatos. Before the fall of the Stafford 

Government, the Governor and the Assembly's secret Military Defence 

Committee had both decided that there were insufficient troops in the 

2 colony for an attack. The most important policy of any New Zealand 

government continued to be the reduction of the King Maoris to sub-

mission to British sovereignty - by force if necessary. The Fox 

Government was reconciled to the possibility that affairs might 

11terminate in a hostile and bloody end.n1 If this should happen the 

1 Pollen, NZPD 1861 p 17t. 
2 cf Browne/Jo!Iaria Browne 29/6/61 & 5/7/61, Browne YtSS 2/4 1\/os 1341'1ct 1'1-. 



Government ''would conduct .. lthe wail with vigour to a satisfactory and 

honourable conclusion, to be terminated only by a peace which would be 

creditable to the British nation."1 By this Fox meant, as Lloyd George 

meant and as Churchill meant, the complete surrender of the enemy, or 

11 insurgentsn as Fox preferred to call them. 2 

For the meantime Fox intended to put more heart into negotiations 

for peace and more life into political institutions for the ffmoris 

along the lines indicated by Richmond as Native Minister in 1858 and 

approved by the Waikato Cornn1ittee of 1860. Negotiations "should not 

be conducted by paper missives ••• but face to face with the Natives, 

intercourse being had with them by the Native Minister perhaps 111 - a 

reminder that for the first time since the introduction of responsible 

government the politician charged with native affairs had personal 

experience in negotiating with Maoris. The Maoris had come to view 

the Government 11as a gigantic land-broker". To create confidence 

with the Natives - and here Fox was explicitly referring to ttthat 

large section of Natives who had not been engaged in actual insurrection 

agains~the Crown" - the Government would advise His Excellency "to 

give an unmistakeable assurance that all land sales should be stopped, 

at .least for the presentn with the exception of certain negotiations 

. 1 t. 1 near1ng comp e 1on. The Land Purchase Department had outlived its 

usefulness and Fox proposed to suspend its functions and perhaps 

abolish it altogether. Instead he turned to the accepted panacea 

of all their difficulties: indivualization of title and eventual direct 

purchase. Here Fox was taking up the intentions behind the disallowed 

1 Fox, NZPD 1861 pp 175,174, 17.3, 
2 Some modification is required in Professor Morrell's contrast between 

Fox's "policy of pacification'' and. the 11vigorous prosecution it policy 
of Stafford and Richmond (Provincial System, p 111); cf Sinclair's 
more cautious comment, Maorl. Wars, p 213. 



Native Territorial Rights Bill of 1858, although he proposed in the 

first instance to develop Weld's idea of an independent tribunal to 

investigate land titles. Determination of land titles would also 

ease the way for the construction of roads on which, before railroads 

or telegraph were practicable, both parties laid great stress. 

Fox's policy boiled down to winning the support of peaceful 

l-1aoris for the adoption of Western type land-tenure and political 

institutions and then persuading the 11insurgentn or defiant Waikatos 

to come to terms. It is hard to see how this could have succeeded, 

but it is also hard to see what else he could do. This was putting 

new life into the previous Government's policy- not replacing it. 

The actual legislative measures proposed by Government were few. 

Fox disclaimed ultra-provincialism: he would merely strengthen the 

provinces in the powers they already had. He proposed to prevent the 

creation of new provinces, restore the Land Fund one-sixths to the 

North Island provinces, and re-cast Richmond's two bills to control 

public expenditure, in particular to give greater recognition to the 

rights of provinces., Apart from a short Bankruptcy Bill, instead of 

the Stafford Govern~1ent 1 s much lengthier bill to which commercial 

interests objected, renewal of the 1860 Arms Act and abolition of 

District Courts, this was the extent of the policy he outlined. 

The House considered two private members' baaking bills- now 

under ministerial patronage, including one to set up the Bank of New 

Zealand, whisked through some other legislation and having sat for 

three hours adjourned till next day. 

When it reconvened on Wednesday 17 July, Featherston, temporarily 



Colonial Secretary, immediately plunged into the controversial 

question of the land one-sixths and re-introduced his unsuccessful 

Land Revenue Appropriation Act A~endment Bill of 1860. 1 
Crosbie 

Ward .had now arrived and joined the Wellington speakers in their 

complaints at the breach in 1858 of the 1856 ffcompact 11 • In the 

preliminary skirmishes it became apparent that while Stafford was 

prepared to compromise C. W. Richmond intended to fight. The House 

adjourned after another short sitting. 

There were brief discussions next day, Thursday 18 July. Bell 

successfully moved that a memorandum by the Governor on native affairs 

already tabled should be translated into Maori and His Excellency 

requested to transmit it to the principal chiefs. This would show 

that the Governor tthad long since sketched out the Native policy 

which the present Government had appropriated as their own 11 ; Fox's 

policy statement was taken "almost entirely from His Excellency's 

memorandumn. It would show, added Weld, that Gore Browne was "a 

real friend of the Nati vecn. Fox agreed with the motion, 11entirely 

concurred" with the memorandum, but still claimed that his views were 

his own and were also very similar to Bell's. And fortunately Mantell 

entered the House in time to answer Stafford's taunt that the new 

Native Minister 11had never yet expressed any opinions in public 11 and 

was able to reassure Dillon Bell at least by his nmanly and straight

forward statement 11 that "Honesty is the best policyn.
2 

In a message in reply Gore Browne had ;much pleasure·' in 

1 cf above p '55. .. ·-
2 NZPD 1861 p 182-186. 



assenting to the House's request that the memorandum be translated 

and published. He was ttmuch gratified at finding that the House 

concurs in his views generally'' and did not doubt that this would 

fltend materially to restore confidence in the minds of the Natives". 

There was a slight sting in his concluding comment that publication 

would "naturally lead the ].iaories to expect that provision" would 

be made for carrying these views into effect and ttthe Governor there-

1 fore recommends the subject to the consideration of the House". 

Government still had no business for the House, although Reader 

Wood was preparing his first budget, and after sitting two and a half 

hours the House adjourned for five days until Tuesday, 23 July. :fiiean-

while the Legislative Council was continuing its regular sittings but 

also had little business before it. 

It is not uncommon nowadays for it to be some weeks before the 

budget is presented to the House, but it was not till seven weeks 

after General Assembly opened that members were finally given some-

thing positive to discuss. Reader Wood's budget presented on Tuesday 

23 July contained few surprises. Ricrunond apparently had left the 

Treasury in such order that it was a straightforward matter, with the 

aid of the Auditor-General and the Under Treasurer, to sort out the 

accounts, and as C. W. Richmond promptly pointed out Wood was not the 

financial reformer his hustings speeches might have led one to expect. 

Both Richmond and Stafford jumped on Wood's readiness to accede to the 

"urgency and importunityn of the Imperial Government for refunds to 

1 JHR 1861 p 73 • 



6 the Con~~issariat. Richmond and Stafford had been fencing on this 

issue and it was not surprising that Wood, newly elected and with 

little government experience, should have failed to see the finesse 

with which the game should be played. 

Here, indeed, was a marked difference between the two parties. 

Twice the House had forced the Stafford Govermnent to modify its 

resolutions qualifying New Zealand's readiness to support the war 

effort. Stafford's Government was happy to give the Governor all 

the reassurance he wanted in fine words from the House of Representatives 

while watching every penny with dogged persistence. 11In many respects 11 , 

Richmond asserted, the claims of the Comraissariat Department were 

"utterly and entirely inadmissible'', and Wood had underestimated the 

set-off, colonial expenditure on barracks since 1858. The claims, 

Stafford added, were 11a very great piece of impertinence" for they 

emanated from 11a subordinate department in the colony 11 , and as nchief 

Secretaryn he had not recognised any claims advanced without instruc-

tion from the Imperial Govern..1nent. Moreover, when the :militia was 

called out by the Cro;m it became 11an Imperial force, the entire 

expense of which should be borne by the Imperial Governmentlf and 

hence Wood should not have estimated militia expenditure at £40,000 

1 per annum. The session was warming up; the centralists were not 

yet admitting defeat arid were showing some skill in their tactics. 

Next day, Wednesday 24 J-uly, the House further debated Featherston's 

Land Revenue Appropriation Act ~uendment Bill. nProvincialism run 

madu llichmond called it; Stafford had already shown himself con-

1 NZPD 1861 p 197-200. 



ciliatory: he was bound by an understanding that if after the 

election a majority supported the bill, he would offer no further 

opposition. He "thought the other branch of the Legislature would 

equally abide by that understandingn. Richmond, however, did not -

nor for that matter did the Legislative Council. Stafford apparently 

failed to inform Richmond, although then Colonial Treasurer, of his 

promise, and Richmond fought the bill with vigour but to no avail. 

The bill was given a second reading. 1 

The rest of the evening was spent in discussing future sittings. 

\\lllen should the estimates be considered 1 Some members at least, 

had spent all day on co~mittee work, as it was a Wednesday - one member 

claiming that he had sat eleven hours in the House that day - and had 

had little time to consider the estimates, especially as copies had 

been distributed but half an hour before the House convened. Suddenly, 

however, members were talking of getting home. Southerners wanted to 

catch the next steamer leaving in a fortnight's time, and Wood support-

ed their newly-discovered desire for haste. 

The main business during the three and a half hours sitting on 

'l'hursday 25 July was debate on the third reading of Featherston's Land 

Revenue Appropriation Amendment Bill. On Friday, however, the House 

sat until 10.30 p.m. The Government was pressing to get on with 

consideration of the estimates, and the sitting began with debate on 

Fox's motion that at their rising they adjourn until Monday instead 

2 
of the customary Tuesday. 

1 Ibid p 207, 178, 210-1. 
2 'CT"'above p 37 n ::t. 

In all sixteen members spoke, some several 
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times, and it appears to have been a fine party wrangle. Over-

shadowing the work of the House was a forthcoming motion of no con-

:fidence. wnen the Stafford Government fell the House was five short 

of its total membership. Since then three members had arrived, a 

fourth, Gillies, had leave of absence of the session. The opposi-

tion had been reorganised under C. W. Richmond,and as soon as the 

vessel arrived from Napier with the new Napier member on board,had 

a fair chance of defeating the Fox Government. 

Having eventually agreed to sit on the following Monday the 

House had its first skirmishes on the Provincial Audit and Public 

,Expenditure bills. These bills were almost the only major legis-

lation presented by the Stafford Government, and now, apart from 

Featherston's bill, were the first major legislation of the Fox 

Government to be debated. !¥!embers had only had the new bills for 

twenty-four hours and the debate soon adjourned Hto give members 

time to examine and comparen Fox's and Richmond's rival bills. The 

Government concurred in the adjourmnent in order to proceed to the 

estimates that evening. On the motion to go into committee of supply, 

however, Stafford pointed out that members still had not seen an 

1 
accur:ate report of Wood's financial statement of the previous Tuesday. 

So instead of considering the estimates the Corr~ittee of Supply spent 

the evening debating the report of the Committee on Steam Postal 

Service. 

The House still did not turn to the estimates when it reassembled 

1 cf above p 4S. 



after the weekend. This was a session of surprises and interruptions. 

On Saturday 27 July the overseas mail arrived and 1-"!onday's sitting 

began with Stafford asking whether the Governor had received various 

items of information. Fox replied that they had not been received 

but n:most important despatches had arrived, and they would be communica-

ted to the House to~ay 11 , whereupon the Speaker announced the arrival 

of l'>'lessage No. 12 from His Excellency. It was as brief and curt as 

usual. 

111'homas Gore Browne, Governor ••..• 
The Governor transmits ••• a copy of a despatch marked 
11Separate,U dated 25th ~lay, 1861, received from His Grace 
the Duke of Newcastle, K.G., on Saturday, the 27th instant. 

Goverrunent House, 
Auckland, 29th July, 1861. 11 

'I'he enclosed despatch, while assuring Gore Browne of Newcastle's 

confidence in him ~ and in a private despatch Newcastle was even more 

cordial - announced that Newcastle had "determined to place the 

government of the Islands 11 in the hands of Sir George Grey, having 

regard to Grey's 11peculiar qualifications and experienceil 
1 

Grey was the last, ablest, most unpopular and most autocratic 

of New Zealand's unpopular and autocratic erown colony Governors. 

't>\"-
During his ~ years as Governor the courteous, straight and honour-

able Gore Browne had completely altered the nature and image of the 

Governorship. He had probably now become too identified with the 

Taran~~i war and its political supporters to have worked very well 

with F'ox who had taken little care to except the Governor from his 

1 NZPD 1861 p 230, 229. 
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. 0 bitter attacks on the Stafford Government • But in late July the 

centralists in the House of Representatives were poised for a come-

back under C. VI. IHchmond. The return of Grey transformed the 

political situation. The centralists were stunned. For five 

years they had loyally upheld the Governor's right to a~~inister 

native affairs. But they had never anticipated the return of Grey 

to claim that right. The provincialists, too, had little cause to 

delight in seeing Grey again. But for them the blow was easier to 

take. Grey's last actions had appeared to centralists to be to 

attempt to sabotage the new constitution, by delaying the introduction 

of the central ~nstitutions and by handing over considerable powers to 

the provinces. Provincial government leaders in Nelson and Canter-

bury had viewed these dealings with suspicion. The Wellingtonians, 

however, had appeared all toowilling to play Grey's g~T.e and to accept 

all provincial powers he was prepared to give. Further, he had shown 

some skill in his personal dealings with I\lfaoris. Fox had come to 

power with three general aims: to halt the centralising tendencies 

of Stafford; to alter the system of administering native affairs -

from 1856 he had supported responsible government in native affairs; 

and to make greater efforts to have personal dealings with the Maoris 

and to attempt to wean them away from the Maori King movement. The 

replacement of Gore Browne by Grey was likely to help all three aims; 

the question of responsible government if only because centralists 

would be uneasy in trusting Grey with control. Grey's slippery 

nature was well known and centralists could easily foresee that he 

would bolster his own abilities by disparaging those of his pre-



decessor. It was even possible that he would, for this reason, 

attack the justice of the Taranaki war. 

It was understandable, then, if short-sighted, for Fox to be 

more aware of the confusion of the centralists than of the evils 

which would result from the change. iiNow that our 'mutual friend' 

Sir George Grey is to take the matter {of native affair~ in hand", 

he wrote to a friend, nwe are very hopeful that the best results will 

follow." His reappointment Htook the other side of the House 

entirely aback and may be considered as putting an extinguisher on 

their policy11 •
1 

After the message had been read Fox moved that it should be 

printed and Stafford sprang to his feet: he iithought it very desir-

able that every honourable member should have a chance of seeing in 

print the important despatch which had been transmitted for their 

information, as it must have taken them by surprise". He was aware 

a month ago that Grey had offered his services and that the Imperial 

Government were considering the proposal. He also knew of Grey's 

plan to settle the New Zealand question. 11 ll.1.ose who had admired 

Sir George Grey would now have an opportunity of assisting him, and 

of continuing their admiration. Those who, on the contrary, were 

not satisfied with the system of Sir George Grey would not possibly 

be expected altogether 

:ftir FOX rose to a point of order, and said that he intended to 

move an adjournment till to-morrow. 11 Stafford agreed, and the 

motion was carried. The House had sat thirty minutes. 

1 Fox/E. Catchpool, 10/8/61. Catchpool ~ffiS folder 5. 
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. 2 There was nothing members could do • Brovv.n.e was not disgraced: 

they could not defend an honour which was not impugned, though when 

he left Brmvne was given full evidence of the trust and affection in 

which he was held by many New Zealanders, and as for Grey ••• they 

were powerless. This was a sharp reminder of the still dependent 

nature of the colony and the wisest step was to make the best of a 

bad job. And bad job it was. Grey was too strong a person to let 

his Ministers run the country - even after the final grant, in 1863, 

of New Zealand responsibility for native affairs. But his post no 

longer permitted him to run the country himself as an autocrat: he 

ruled by guile rather than by authority. 'l'his was in the future. 

All that was realised in 1861 was that Grey's return transformed the 

political scene, and the discussion which Fox cut short was not 

revived, though the Grey shadow lay over the House for the rest of 

the session. 

Next day, Tuesday 30 July, the House at last turned to considera-

tion of the estimates. The Co~mittee of Supply approved the votes 

for Class I (Executive), Class II (Legislative) and in Class III 

(J'udicial) approved the vote for Supreme Court expenses. But the 

opposition then staged a debate on the miserable £300 proposed for 

District Courts, which the Government intended to abolish.
1 

Doubt-

less it was as much a matter of party tactics as of principle which 

caused the opposition to stall business at this point. That day 

William Colenso, member for Napier, had taken his seat in the House. 

1 cf below p 31<'1. 



13 On the afternoon of Wednesday 31 July, the Government proposed 

postponing the orders of the day in order to continue consideration 

of the estimates. The opposition, however, had different priorities. 

Its leader, C. W. Richmond, "begged the Government to understand that 

he should use every possible opportunity the rules of the House 

afforded to oppose11 forcing through supply before the bills on the 

notice paper had been dealt with. The Government nhad not known 

what opposition was yet; but he should resort to every opposition to 

interrupt the debates until the Audit Bill (No. 2) had been considered 

d d . . t •tfl 1 an a ec~s~on come o upon ~ • 

Why should Richmond now wish to block the Government ? His no 

confidence motion had been put down for next day. Was he trying to 

hold up business until it had been debated ? Did he really believe 

that the .Audit bills which imposed checks on public expenditure were 

so important that they should precede consideration of the estimates ? 

This, undoubtedly was a factor, but perhaps not the major factor. A 

consideration of the divisions which the opposition forced: on post-

poning the orders of the day, on going into co1~1ittee of supply, and 

on reporting progress, givessome clue as to what was going on. The 

Government won all three divisions. At most 47 members voted, but 

there was only one member who did not vote in any of the three 

divisions, an opponent of Government, and if he is included the 

figures are 26:26, i.e. with rvlonro in the chair Government had a 

majority of one, and in committee, with Carleton in the chair, a 

l NZPD 1861 p 236-7 (cited above p 102 n 2 \ 
) . 



l4 minority of one. Richmond needed win over only one member to dis-

place the Government. It has been stressed already that although 

the Stafford Government had become unpopular this was balanced by 

the distrust many felt for Fox and his associates. The centralists 

had fair hopes of utilising that distrust, not to revive the old 

government, but to form a differently based ministry under a new 

leadership. Loyalty to a defeated leader is not a strong political 

trait and as C. W. Richmond cuttingly informed his brother in 1858, 

Stafford's ministerial colleagues did not need to be informed of his 

1 
defects. 

Early in the session Arthur Atkinson, an employee in the Native 

Secretary's Office, had written to his brother Harry prophesying 

that even if the Stafford Government were defeated 

tithe Wellington knaves and Auckland blockheads will find the 
Government chairs a little too warm for them - a good many 
of the Otago & Canterbury men are pledged to turn out the 
Stafford r.rlinistry but they would be quite as ready to turn 
out Fox and J.i'eatherstone (sic) - & the consequence probably 
will be a middle ministry in which our side of the country 
will be fairly represented - in fact according to the pro
gramme I have seen almost as well as now 11 • 2 

When Richmond was threatening obstruction Carleton, an unc;ertain 

weather-vane, spoke of a 11third party" which had been formed "with a 

view of effecting a strong Ministry".
3 

Even if we discount the 

existence of such a party it is apparent that Richmond and his friends 

had hopes of replacing Fox by a new centralist ministry relieved of 

1 C.W. Richmond/J.C. Richmond 17/5/58, Richmond-Atkinson Papers Vol I 
p 398-9. 

2 A.S • .Atkinson/H.A. Atkinson 17/6/61, Atkinson r•iSS Foldei"'.Z.A. 
3 NZPD 1861 p 237. 



15 the ru1popularity which they felt hung round Stafford's Government. 

Richmond was attempting to force Government to face discussion on 

1 HO 
1 C: 

the Audit bil~as a preliminary to his no confidence motion, for this 

B~~q was one of the main issues on which he hoped to secure their 

defeat. .Although he was unsuccessful, the Cow.mittee of Supply con-

tinued at length the debate on the item of £300 for District Courts 

so the Government made no progress on the estimates, and eventually 

the Bouse adjourned with little done. It was over three weeks later 

before the House returned to the estimates. 

The next day, Thursday 1 August, Fox rose to make a rn~erial 

statement: Williamson and Featherston had resigned and Crosbie Ward 

and Henry Sewe11
1 

had joined the ministry. This was a blow to the 

opposition. Both the retiring ministers could have been liabilities 

to the Government. Williamson was deeply involved in Auckland pro-

vincial politics and Fox required the votes of some of his Auckland 

opponents, and Featherston epitomised the strident voices of the 

ultra-provincialists and philo-Maoris which a Fox ministry had to 

mute in order to retain office. The inclusion of Ward and Sewell 

brought the Goverrunent nearer the centre of the political spectrum. 

Hichmond announced that he would postpone his no confidence motion 

for a few hours. He wished to move im;·nediately into discussion of 

the Audit bills. He disclaimed intention of making the Audit bills 

a party question 11 in order to inflict a defeat on the honourable 

1 Sewell was not then a member of either house of the General Assembly 
and Fox stated emphatically that he would not ta~e oaths of office 
until he was a :member (NZPD 1861 p 241) - a stricter adherence to 
constitutional proprieties than that observed today in Great Britain. 
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gentlemen who occupy the :Ministerial seats - which I believe we 

could do if we desired it".
1 

Maybe not, but he was certainly aware 

of the distmity in the Government ranks on this question and quite 

shrewd enough to exploit it. 

Fox declined to fall into the trap. The Gover~~ent would not 

go on with important business with a no confidence motion hanging 

over their heads. HThere is other business of an important nature 

that may be now discussed, without going on with Bills that raise 

peculiarly a party question.H He had out-witted Richmond. If he 

could survive the no confidence debate he was secured in office. 

He had guaranteed that success by a ministerial re-shuffle and it 

was best to keep clear of the Audit bills until afterwards. .A few 

days later he wrote to a Wellington friend in exultation: flthe 

Stafford-Richmond party may be considered as defunct forever." As 

earlier quoted, he credited the re-appointment of Grey with this 

result while he treated his ministerial re-shuffle as an incidental 

question. npersonal difference among Auckld :men necessitated 

Williamson's retirement before we face vote of want of confidence 

-N '> 112 - t · ' 1 t . t t. "" t- t ro ~ ana o avo1a an unp easan s1 ua 1on, rea hers on Hvaiho as 

well as W. only held office for the session Lthey were both Super-

intendent~ agreed to retire at the same time. Sewell and Ward 

would have been in from the first but both were absent from Auckd 

when we \Vere Cabinet making. 113 

l NZPD 1861 p 240. 
2 Dropping Williamson was almost certainly the price that Carleton, 

if no-one else, exacted for continued support of the Government. 
3 Fox/E. Catchpool, 10/8/61, Catchpool r.ilSS folder 5. 



17 It is quite possible, considering the development of an 

association between Sewell and the Wellingtonians during the 1860 

session that he would have joined the ministry at the outset. It 

is not so likely that Ward would have done so. As he stated in 

explaining his reasons for accepting office, the Stafford Government 

had been turned out on "the war question and the Native question 11 , 

and he had no opinion on the Native question, and in 1860 differed 

with Fox on the war question. A few years later he wrote to the 

highly respected observer of Canterbury affairs, H. S. Selfe, to 

defend himself for having deserted the Weld Government and supported 

1 
the Stafford provincialist party. In the meantime, with Wood and 

Sewell he had been willing in 1862 to serve under Fox's antithesis, 

A. Domett. It appears, then, that he was a weak man of uncertain 

political loyalties, but with a provincialist leaning. In his 

speech to the House on lst August 1861, as in his letter to Selfe 

in 1866, he puts forward a confused and defensive argument, bitterly 

attacking those whom he had deserted. He believed that Grey's re-

appointment removed the war question from the House's cognizance, 

and moreover it was desirable that the Middle Island should be repre-

sented in the ministry. Only a few days earlier he thought Grey's 

2 
return justified separation of the two islands. 

This incident might lead us to share his contemporaries' dis-

trust of :F'ox. His letter to an old friend glides over, if it does 

not actually distort, the situation, and as in 1856 he had formed a 

1 Ward/H.S. Selfe 15/3/66 Selfe MSS; 
2 NZ P.D 1~61 p 130, 
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weak ministry appearing to place office before the principles he 

preached. · Charles Brown did not fit into his ministry in 1856, 

differing over the crucial issue of provincialism, and now that Fox 

put so much weight on native affairs, he had two ministers, Mantell 

and Ward, who appeared to represent a very different approach on that 

question from the one which Fox had proclaimed. il>1antell, Ward and 

Sewell too, more even than Fox himself, were men who despite some 

strong convictions, and in the case of Ward and Sewell, of bitter 

partisanship, were politically unstable, unable to remain true to 

any government or party. 

By thus weru~ening the cohesion of his ministry, however, Fox 

ensured his continuance in office. He had prevented his Government 

breaking on Auckland provincial antagonisms and guaranteed Ward's 

crucial vote in return for a seat in cabinet. The divisions the 

previous night had indicated a probable party strength of 26:26 -

Ward had already been wooed and won even if the engagement was not 

announced. With Monro in the chair, at midnight on Thursday, I 

August, Fox defeated Richmond by one vote. It was a narrow shave 

even if governments in those days commonly operated on a margin of 

one. 

It is not, at this time, much help to know whether party leaders 

drew most of their support in the House from representatives of the 

North or the South Island. Fox had 18 supporters from the North 

Island and eight from the South Island; Stafford and Richmond had 

11 and 15 respectively. More significantly, Fox drew support from 

a solid phalanx of nine Wellington representatives and nine of the 15 
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Auckland representatives. There appears no particular significance 

in the districts which members represented: in double member 

constituencies members might be of the same political persuasion, or, 

as likely, differ. What is noticeable is that Stafford and 

Richmond drew support fairly uniformly from the whole colony with 

the exception of Wellington: a substantial minority from Auckland, 

five of the six Nelson members, seven of the nine Canterbury members, 

the small North Island provinces of Taranaki and Hawke's Bay, two 

of the five from Otago (if the absent Gillies is included), and one 

of the two from both Marlborough and Southland. This pattern 

is not markedly different from that of 1856. 

The opposition had hoped to swing E. McGlashan, younger brother 

of the John McGlashan whom Macandrew dragged down with him in Otago. 

A. S. Atkinson noted in his journal that McGlashan ''told us •••• 

that he thought C.W.R. dne of the foremost men if not the foremost 

man of the Colony or perhaps of the Australian Colonies." Yet he 

attempted to form a coalition and "when he found that the Opposition 

made it a sine qu~ non that C.W.R. should have a seat in the cabinet 

a 
he determined to vote with Ministers, which he did~ so turned 

the scale ••• his reasoning certainly is rather inconsequential. 111 

But that inconsequential reasoning - if one man can be held 

responsible for the result of the division - did more than end the 

political career of one of New Zealand's ablest and sharpest 

politicians. The defeat of the Stafford Government was as much a 

defeat for the leader of the ministry as for his party. The failure of 

1 A.S. Atkinson journal, 1 Aug 1861, Richmond-Atkinson Papers 
Vol I p 718. 
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Hichmond's counter-attack was the defeat of a re-formed party which 

had hoped, with justice, that it could provide a strong government, 

and the victory of a party which could not. Mr Maurice Fitzgerald, 

the compiler of the early volumes of New Zealand Parliamentary Debates, 

apparently found no record of the no confidence debate and merely 

records the names of 15 speekers. It is less regrettable that we 

lack the substance of the speeches, for doubtless they traversed 

well-trodden ground, than that the brief space accorded the debate 

may obscure its importance. Stafford's victory in 1856 led to five 

years of stable governrnent and a parliamentary process tnade effective 

by the interplay of two defined parties bound by recognisable principles 

and overriding provincial jealousies. Richmond's defeat in 1861 led 

to five years of unstable government and disintegration of the parlia

mentary parties, to the extent that in 1865 Stafford with the support 

of the provincialists could turn out a Weld Government because of 

centralising taxes proposed by the Colonial Treasurer, Willirun Fitz

herbert, who in 1861 stood out as one of the staunchest of the 

Wellington ultra-provincialists. 

A Richmond Government would neither have suffered from the lack 

of cohesion of the F'ox and Wbi taker-Fox Governments nor the lack of 

leadership of the Domett Government. It was fortuitous circumstances 

which brought Fox in and kept him in. The electorate had little 

effect on the party balance; it was the odd absentee or resignation 

which determined the result. In 1861 the absent Gillies might have 

voted out the Stafford Government but it is unlikely that he would 

have voted to retain a Fox Government and the true state of the parties 

--



21 in the House in 1861 was 27:26 against Fox, the 27 including the 

Speaker's casting vote. l'iantell, too, both as member for the 

Southland electorate o£ iiallace and in his attitude towards native 

affairs belonged to the other side, as they took delight in pointing 

out and as he soon recognised himself. The Fox Government's majority 

was ramshackle and uncertain. In office Fox started to lose his 

staunchest and .most committed allies and with them the platform on 

which he had stood. 

By lst August 1861 General Assembly had sat two months. In this 

time certain business had advanced but almost nothing had been com-

pleted. Neither the out-going Government nor their successors had a 

prepared legislative progrannne. ALmost the sole essential work before 

the Assembly was approval of finance for the coming year. With peace 

patched up at Taranaki and final settlement of the King question 

dependent on the outcome of negotiations with the Vlaikato Maoris, 

there was little the legislature could do in advancing towards a new 

basis of relations between the two races. There was no point anyway 

in taking any measures until it was seen what Sir George Grey had in 

mind or would attempt to do. He was expected to arrive shortly and 

meantime was incommunicado as he sailed to New Zealand. The centralist-

provincialist battle was really over. The Stafford Government had 

gone just about as far as it wished to go in its centralising measures: 

the provincialists could attempt to reverse that centralising slightly, 

but in fact could not return to Fox's 11six colonies". 

Neither side had seen Fox's original victory in the House as 

f'inal. Now, however, he had survived the best counter-attack 
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22 centralists could muster. They accepted their defeat and IUchmond 

and Stafford announced that they would not again attempt to overturn 

the Goverrunent that session. 'fhe preceding r;ages describe the pro-

logue to the legislative \'rork of 1861: the establishment of an 

ru1challenged government. The next section describes the epilogue, 

the winding up of the session. There is little in between. 



A PAELIAl>fENTARY SESSION, 1861: 
3. The Nei.'l' Provinces Act and the Audit Bills; 

Frida~ 2 August to Friday 23 August 

The New Provinces Act 

Fox had at last filled all cabinet posts and formed a permanent, 

as opposed to a temporary, goverlli~ent. Apart from its hopes to put 

relations with the Maoris on a new footing the Government's policy 

was essentially the negative one of reducing the centralising tendency 

of some of the legislation of its predecessors particularly the two 

body blows against the provinces - the 1858 Land Revenue Appropriation 

Act and the New Provinces Act. It was committed to the passage of 

Audit bills of a less centralising nature than those proposed by 

C. W. Richmond, and wished to abolish District Courts. The only 

other major business was the estimates. Already the House had passed 

Featherston's bill to amend the Land Revenue Appropriation Act, and 

Fox hoped that by sitting on Saturday 3 August and :i>J:onday 5 August the 

House could dispose of the remaining business within the next few days 

permitting the Southern members to return home. They could then dis-

pose of non-controversial items; given New Zealand politicians' love 

of legislating there was still a considerable number of bills before 

1 the Assembly. 

I 
There was a mass exodus of Southerners a week later 

when ten members were granted leave of absence: the four Otago members, 

three of Wellington's nine, and several others, in all eight Government 

supporters and two opposition. Never!theless the Assembly was to remain 

1 cf Stafford, NZPD 1861 p 244. 



in session for over a month. It was long enough for members to 

1 (' P""1j 
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bring up important proposals, but despite such highlights the session 

drifted to a close with most questions postponed. 

Although there was an anti-centralist majority in the House who 

had been prepared to turn out the Stafford Government, as already 

stated, it was not a cohesive bloc. The centralists had dropped 

Stafford and with him the need to support the degree of centralism · 

to .which his Government had committed itself and its supporters. Even 

Richmond, the new centralist leader, was moving towards a more moderate 

position on the question of the New Provinces Act. On the Government 

side of the House, Fox was caught by the fact that his support con-

sisted of both moderate provincialists and ultra-provincialists. W'nen 

it came to putting any legislative programme into effect, he could not 

hold his supporters together. Moreover, for the last part of the 

session they were relieved of the need for loyalty to the ministry by 

the opposition's promise not to make any further attempt to overturn 

the Fox Government. Fox's supporters lacked any strong bond other 

than opposition to a defunct Government's centralism. The cabinet 

itself had little more cohesion. 

'I'he New Provinces Act had achieved its main purpose with the 

formation in March 1861 of the province of Southland. It was still 

possible, however, that South Canterbury, Wanganui and North Auckland 

might also attempt to break away. These rather remote contingencies 

influenced attempts to reform the Act and in particular proposals to 

alter the n~~ber of electors \~lo could requisition separation. The 

1 
Government proposed - as had been attempted without success in 1860 -

1 c.f above p 125. 



to pass legislation simply to prevent the creation of further new 

provinces, but leaving the existing new provinces to continue to 

100 
..lL c (' 

operate under the Act where it was applicable. The passing of the 

New Provinces Act was in the eyes of Fox and his allies one of the 

gravest sins committed by the Stafford Government. Checking its 

continued operation was naturally a feature of the progra<nme out-

lined when Fox took office end Hthe most important" of his proposed 

l 
legislative measures. Yet in opening the second reading debate of 

his New Provinces Act .~-\n;endment Bill on Saturday 3 August the premier 

announced that 11the Government did not :ma!~e this a Ministerial 

question; the majority of honourable members in the Government were 

in favour of its being left an open question. 112 Fox was one of those 

politicians of the day, and there were not so many, who defended the 

existence of parties in the General Assembly as a necessary feature of 

the parliamentary process.
3 

His career as premier in 1861 was a 

striking exrunple of the weakness of a government when it :failed to 

have an organised party behind it. Fox's action on this occasion 

was the more surprising since in 1860 it was clear that there was 

greater support for amending the New Provinces Act than for any 

ministry headed by Fox. Possibly the Government wished to ease the 

passage of the bill by keeping it as much as possible clear of party 

that 
loyalties. It is more likelyjthe inclusion of Mantell, a Southland 

representative, in the cabinet caused it to take this line. 

1 Fox's ministerial statement, NZPD 1861 p 175. 
2 NZPD 1861 p 249. 
3 cf NZPD 1856-58 p 161-2, 1861 p 103-4. 



The House spent several hours on Saturday .. and again the follow-

ing Tuesday debating the bill. Carleton, member for the Bay of 

Islands, who had recovered all his original enthusiasm for the 1858 
1 

Act, moved an amenrunent to throw the bill out. But this straight 

loyalty to the Act did not suit the mood of the House. C. W. Richmond, 

for example, declared that the Act had always been intended as a 

temporary measure. In 1860 the then Governllnent fought to retain it 

to permit the separation of Murihiku (Southland). Now the Act had 

answered its purpose and he was prepared to agree to its repeal 

provided there was no attempt to permit re-annexation. 

Hfie believed the passing of the New Provinces Act had been 
the political destruction of the Stafford Ministry; and he 
was perfectly content with his political annihilation .••••• 
He had done his work, and he believed it to be a good one. 11 2 

He was right: the work was completed and could not be undone. 

It was too early to say that the Act was a failure: that remains a 

debatable question. It had at least served to stress the rights of 

outlying districts to some form of local self government and some 

share of the revenue derived from their lands. The nature of the 

provincial system of government in New Zealand was closely connected 

with the problem of local goverrunent, a problem still today awaiting 

a satisfactory solution. 

Weld, whose electorate of Cheviot included a portion of the 

new province of l>iarlborough, shrewdly sabotaged the bill by putting 

forward the main and irrefutably just principles behind the Act. 

1 On Carleton's position in 1860 cf above p 12g. 
2 NZPD 1861 p 253. 



As an amendment he moved that before repealing any portion of the 

New Provinces Act, it was the duty of the GoverP ..... >nent to prepare a 

measure 11to secure to outlying districts local self-government in 

local matters, and a fair proportion of the revenue raised within 

their limits n. If the amendment were carried he would agree to the 

suspension of the Act till the end of the next session. 1 
Carleton 

then withdrew his amendment. 

The debate flew off in all directions as the various points of 

view emerged: the group from Wellington and Otago who wanted to 

permit re-annexation of the lost areas; a large group of moderates 

who were prepared to accept the status quo, many of whom supported 

Weld's amendment; and the two or three extreme centralists who wished 

to keep the Act intact. 'l'hese views >'rere entangled by the possibility 

of further areas splitting off, fears of re-annexation, provincial 

quarrels over local government organisation, and, in this unsettled 

session, doubts as to the effect of legislation being promoted in the 

Imperial :Parliament. 
2 

The issue was determined by the Wellington 

bloc who, apart from Fox, voted in favour of Weld's o~enili~ent becoming 

the motion before the House, and then voted against its adoption. 

The result was that by 26 to 21 the House accepted Weld's amendment 

instead of voting on the second reading of the bill, and then by 25 

to 21 refused to adopt it.
3 

It was still open for Fox to re-open 

the question at a later date - if he thought he would have greater 

success next time. 

1 Ibid p 156 & 267* 
2 cf above p .U . 
3 NZPD 1861 p 274 . 



3 It was late on Tuesday night, 6 August, that the House rejected 

the New Provinces Act &uendment Bill. The steamer was now due to 

leave Auckland. Next day the House completed the committee stages 

of six bills, passed two others, and adjourned at half past ten at 

night until the following Tuesday, 13 August. This marked the end 

&f the main business. The adjournment was taken presumably to per-

mit some members to make arrangements for leaving Auckland. Govern-

ment would now try to steer clear of new and controversial proposals. 

With the departure of some of his supporters Fox was unlikely to 

secure passage of the New Provinces Act Amendment Bill, and was anyway 

unlikely to raise such a controversial issue in a depleted House. 

In 1860 it was from Otago that the lead came in attempts to block 

the creation of new provinces. This year Canterbury was the endanger-

ed province. On Friday 9 August, while the House was in recess, 

Watts Russell, one of the Canterbury representatives in the Council, 

attempted to introduce a bill to suspend the operation of the New 

Provinces Act for a session: the compromise solution that would 

probably have been accepted in the lower house if Fox had agreed to 

Weld's suggestion. The measure, Russell claimed, was desirable 

non account of the disturbed state of the country at Timaru,consequent 

on the discovery of goldfields in that neighbourhood 11 •
1 The debate 

is not recorded but at its conclusion Russell's motion was defeated 

by 6 to 5. The Council was so small and unrepresentative that little 

can be deduced from this vote but it was a fair indication to Fox 

1 ~ p 277. 



that even if he got a bill through the House it would be lost in the 

Council. 

A few da;ys later, Cracroft Wilson, member for Christchurch, 

introduced a second 1\Jew Provinces Act Atnendment Bill in the House 

of Representatives. This sought to increase the number of electors 

who could requisition separation from 150 to 250 and to require the 

petition for separation to be published for eight weeks in a newspaper 

in the mother town. 'l'he significance of the latter provision was 

that it had been complained that people in outlying districts could 

organise a requisition, perhaps containing forged names, and have 

separation effected while the provincial government and others con-

cerned knew nothing of the affair. 

Government supporters had left Auckland on the assumption 

"that no fresh Bills on matters of importance would be brought in 

during the remainder of the session11
•
1 

Fox wished to avoid contro-

versial issues now that he had lost his majority. What, however, 

was really objected to by the most ardent provincialists was any 

measure which, by modifying the Act, might subsequently reduce their 

hopes for total repeal. Wellingtonians, moreover, would not support 

a measure which might save Canterbury but not necessarily protect 

other provinces - for example, Wellington from the loss of Wanganui. 

The premier therefore opposed the bill, said it was contrary to the 

understanding about new business, and announced that Government was 

still making up its mind about its own bill - (the bill on which 

1 Fitzherbert, ibid p 304. 
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ministers would have a free vote !) - with which it might yet proceed. 

Stafford replied that the opposition had only stated that they would 

tal~e no further steps to remove the Government from office; would 

not ask them to resign if they were defeated on any question. 

Richmond 

11twitted Ministers for their candour in making all questions 
open quest ions, and the smooth, easy, and acconunodating 
manner to themselves in vlhich they were gliding through the 
business; they were bound to nothing, and open to everything. 
He compared them to a liquid, and complimented thera in not 
bein1; likely to be throvm off their equilibrium state". l 

:t.iinisters were a ready target for such jibes. Fox did not 

succeed in preventinG the introduction of Wilson's bill. Wh.en the 

second reading was .moved a week later he no longer spoke of proceed-

ing with his own bill. Now he claimed that no harm could be done at 

the moment. 11Th.ere was not the slightest doubt but that the days of 

the New Provinces Act were nuu--.beredn and that it would be repealed 

2 
next session. In the division the remaining Wellington members 

opposed the bill because any improvements would jeopardise eventual 

repeal of the Act, the two members from Hawke's Bay (and possibly 

Dillon Bell) because they supported the Act in its entirety, while 

the majority voted for the bill, either because any improvement was 

better than none, or like Weld, because in amending the Act they were 

subscribing to its principles. Numbered among the majority were 

Fox's three ministerial colleagues. (Henderson, minister without 

portfolio, did not vote, but then he was rarely in the House.) 

I Ibid p 305. 
2 Ibid p 325. 



9 There were three divisions in cooonittee which despite changing 

combinations each time resulted in a tied vote, and each time Carleton 

in the chair gave his vote for keeping the Act as effective as possible. 

The result was that the committee agreed to reduce the numbers required 

to sign a requisition from 250 to 201, and rejected Fox's amendment 

that no new province should be created till authorized by a resolution 

of the House. In these divisions Fox regained the support of Wood 

and Ward, and even, for his amendment, of Mantell, as well as most 

Aucklanders and some Canterbury members. It was the Wellington 

members whose votes permitted the reduction in numbers and the defeat 

of Fox's amenrunent. The Wellington phalanx was breaking up. In the 

latter part of the 1860's members of this group which had been the most 

solid voting bloc in the House ended on opposite sides. Defeated in 

the attempt to further its own bill, the Government was unable to 

control the fate or content of Wilson's bill moved from the opposition 

back benches. In particular the premier had lost his close liaison 

with his Wellington associates without gaining a co-ordinated minister-

ial team. 

Next day, Friday 23 August, the bill received its third reading 

and was sent to the Legislative Council. Watts Russell sponsored it, 

and this time had no difficulty in securing its passage by 7 to 4. 

The report of the debate is ~minformative, but it may be noted that 

no Councillors, not even the two ministers, followed the premier's 

lead in opposing half reform as worse than none. 

Here the story ends. This is surprising. The big issue on 

which the Stafford Government was nearly toppled in 1860, which 



.0 Richmond said underlay their defeat in 1861, which aroused united 

protest from men agreeing on little else, disappears from the 

political forum. Next year Fox resigned and his successor Domett 

was not prepared to sponsor an runending bill. Late in 1863, Fox 

though bacl;; in office had done nothing, and backbenchers attempted 

repeal. It was too near the end of the session to be effected. 

A New Provinces Act Limitation Bill was introduced in the short 1864 

session but rejected on its second reading three days before the 

prorogation. Weld's Limitation Bill in 1865 was also thrown out. 

This session, however, Fox's prediction finally proved correct • 

.A short bill sponsored by James Macandrew, newly returned to politics 

after his eclipse, was passed and thenceforth new provinces could be 

created only by special act of the legislature. 

The .Audit Bills1 

The one condition made by the opposition to its promise not to 

attempt to oust ministers in the closing weeks of the session was 

that the Audit bills should be decided upon before the estimates were 

finally passed.
2 'l'hat more effective control r:Jas required of 

expenditure by public authorities was clearly apparent. Licence 

was taken by public officials which probably was not dishonest but 

sometimes was shady and raised a spectre of corruption. New Zealand 

was a small lusty colony which showed the inherited characteristics 

of the mother country - a rough and haphazard ad111inistrative structure 

1 rf above pp ¥47, iiJ, 171>. a7e~q. 
2 NZPD 1861 p 305. 



1 and traditions of public rectitude, as well as more clearly colonial 

features - recognition of the need for administrative efficiency on 

the one hand, and on the other of the right of the people's tribune 

to push aside bureaucratic and legalistic restraint on their powers. 

From the first days of New Zealand government there were serious 

abuses touching senior officials. In 1855 the House set up a 

committee to disentangle the government's accounts. In 1856 a 

connnittee investigated charges of corruption :made against the 11old 

officials!!. They were cleared. That sa~e session, without 

necessarily implying corruption or dishonesty, the House refused to 

pass supplementary estimates for the preceding year unless more 

adequate accounts were provided. There was a clear example of dis-

honesty in the case of the late Collector of Customs and Sub-Treasurer 

at Nelson. He was responsible for a defalcation of about £1,900 of 

which but £700 was recovered. It was alleged that this was not the 

only 1 case. 

It might be hoped that better control would be exercised under 

responsible government, but the acts of the Wellington and Otago 

Superintendents had sho·wn a new and equally grave problem. The 

concern voiced by Stafford ministers when Featherston for several 

years spent provincial money without legal appropriation, was probably 

based on more than an opportunity to score off a political opponent. 

2 
1ne Governor, too, was gravely concerned. In the Supreme Court 

1 NZPD 1856 pp 343, 126, 133-4, etc; cf, in crown colony days, 
Executive Council meetings of 8/9/43, 9/9/43, 16/9/43 & 18/9/43 to 
consider discrepancies in the books of an "old and very respectable" 
Government officer, George Cooper, the Collector of Customs. 

2 cf below p 2.43. 



12 Featherston's expenditure was permitted on grounds of public policy 

rather than of strict law;
1 

it required the 11whitewashing112 session 

of the Wellington Provincial Council in 1861 to restore legality to 

his administration, although there was no suggestion of corruption on 

Featherston's part. 

It was the r<Iacandrew case in Dunedin, however, which showed 

that action must be taken. At the request of the Otago Provincial 

Council, in March 1861, James Macandrew was dismissed from the Super-

intendency by the General Government for his use of public funds for 

private purposes. The Auditor General, Dr Charles Knight, was sent 

down to investigate, and found that the provincial treasurer had 

advanced Macandrew £1,000. 'fhe situation was made possible 11to a 

certain extent by a laxity of procedure against which successive 

auditors had protested in vain".
3 

It was doubtless a matter of coincidence that the most marked 

abuses occurred in the two most provincialist provinces, and that the 

Superintendents involved were or had been close political allies of 

Fox, but this gave an edge to discussion in the House and affected 

the alternative proposals put forward. The degree to which the General 

Government should accept responsibility to interfere where there was 

maladministration at provincial level was a contentious issue. Fox's 

personal wish, and that of his closest associates of recent years, 

was to leave provincial matters to the provinces but Fox accepted the 

l Wakefield vs Featherston in the Supreme Court 23/9/58, Wellington 
Independent 25/9/58; cf Spectator 25/9/58. 

2 NZPD 1861 p 214, 
3 McLintock, History of Otago p 434, 



13 fact that the majority of the House required central intervention. 

His difficult task was to meet the wishes of th.e majority without 

altogether sacrificing his principles. It had taken him little over 

a week to prepare his own Audit bills but, as mentioned above, the 

second reading debate on his Provincial Audit Bill was adjourned and 

was not revived till a week later, after the defeat of Rich.rnond 's 

motion of no confidence. 

Fox purported in his bill to 11recognize to the full the rights 

of the provinces to direct their O\'ln resources". 1 
'l'his was an 

enunciation of principle which stood up poorly to the actual legis-

lation he proposed. Once it was decided to impose an audit system 

on the provinces the only questions could be the penalties which might 

be inflicted for misappropriation and the independence and power which 

an auditor should have. If Otago experience showed the abuses which 

could occur when a Superintendent had too much freedom, Wellington 

experience showed how a council majority could attempt to block the 

Superintendent and force him to break the law to carry on administra

tion. Ivlost members of the House were also provincial councillors
2 

and knew full well the unstable and heated nature of provincial 

politics. ~~ny had experienced the frequent harassment to which 

provincial governments might be subject. 

There was little opposition therefore to Fox's removal of the 

11Draconian 11 penalties which the Stafford Government intended to impose 

1 Fox's ministerial statement, NZPD 1861 p 175. 
2 cf above p u· f. 



on Superintendents for misappropriation: repayment from their own 

pockets and disqualification from office for three years. Dispute 

centred on the licence a provincial government might have to expend 

moneys on public services wi. thout prior appropriation, the appointment 

of auditors and the preconditions for prosecution of Superintendents. 

In cases where an official used public moneys for private purposes -

straight out theft - there could be no disagreement. The provincial 

auditor was to commence criminal proceedings 11forthwith 11 • 

For an acute la\rser Fox made a muddled second reading speech. 

Perhaps as leader of government he was finding it difficult to expound 

a bill which as opposition leader he might have torn to pieces. 

Carleton caught him out so neatly in poor argument that it is worth 

quoting. Fox had criticised severely the provisions in the late 

Government's bill introduced by Richmond that before money could be 

paid to a provincial government the auditor would have to certify that 

it had been specifically appropriated. This would be most injudicious: 

"l~ earthquake might occur, or a flood, or some ordinary convulsion of 

Nature not foreseen by the Legislature •••• u 

Carleton co~~ented that when the great Wellington earthquake 

occurred he felt it even at Auckland. 11He was sitting at a table 

with several others ••• no one but himself knew what was the matter, 

and he told them what it was. Some few others had felt it, but not 

many. 11 Having thus, we may assrnne, cast doubt on the seriousness of 

some earthquakes, Carleton went on to quote Fox that 

11If the Superintendent was not allowed one farthing of 
money beyond what was authorized by Act - if he had to get 
his Provincial Council together for every little matter of 



15 this sort - the Provincial Legislatures would be soon reduced 
to the condition of mu:nicipalities. 11 

11It would he observed," Carleton continued, 

11that, shortly before, the honourable :member's argument was 
based upon great events - in fact upon earthquakes; now it 
was reduced to trifles; but it was clear that the lesser 
difficulty might be got over by ma..ldng a fair and liberal 
provision in the Appropriation Act for contingencies. As 
to the greater difficulty - the earthquake difficulty - the 
Superintendent must be content to call his Council together 
after each. 'l'hen, again, the honourable member had observed 
that the most stringent Audit Act could be evaded by passing 
an Appropriation Act throwing all into the item of 'Contingencies'. 
Of course that could be done, but the Governor would be bound 
to disallow the Act." 1 

It was a confused question. If, to avoid General Government 

intervention, provincialists left the effective working of the act 

with the provinces, they either :made it possible for the Superintendent 

with the support of a council majority to over-ride the act, or for a 

fractious council to put a Superintendent into court for misappropriation 

regardless of the good faith of his actions. Fox's proposal was to 

have an auditor merely state whether the money had been appropriated, 

give full particulars of the expenditure to the council, and then at 

the direction of a majority of the council, to 11proceed against the 

person who had mis-si;ent any money - not criminally - to require him 

to repay the ruoney out of his o;vn pocket. t~ 2 The auditor would be 

appointed by a majority of the council and removed by a two-thirds 

majority - in contrast to the Stafford Government provision for 

central appointn1ent and, it was assu1ned, removal. Fox's proposals 

;1.18, 

1 NZPD 186lpp1219-220. 
2 Ibid p 218. 



6 did not avoid the difficulties and were to be subject to prolonged 

debate. Fox v1as forced to accept alterations. 

It would be vr.cong to imply that while Fox was battling without 

great success or strong support from his ministerial colleagues, a 

united opposition front bench was probing open the Government's 

weaknesses. There was no opposition front bench. Not only were 

Stafford and Richmond too strong for either merely to echo the other, 

but having been twice defeated they had no organised party behind 

them; on these bills feelings were mixed on both sides of the House. 

Stafford and Ward differed on the question of who should appoint 

auditors: Stafford wished to modify C. VI. Richmond's bill, Ward to 

modify Fox's. It was understandable therefore that the opposition 

accepted Fox's bill instead of Richmond's, also that in the committee 

stages the Provincial Audit Bill was subject to a series of ru~end-

:ments. Only a few diehard provincialists, like Brandon and Fitz-

herbert, long standing members of the Wellington provincial government, 

opposed the basic principles of the bill. 

Despite criticisms fro:m all quarters the bill received its 

second reading on F'riday, 2 August, and on 1;-ionday 5 August it was 

committed. Disagreement now centred on clause 14 - how the auditor 

was to proceed i~ the case of misappropriation. The new minister 

Crosbie Ward proposed an amendment to his leader's bill. Fox had 

deliberately provided for civil action • But, said Ward, nan 

Appropriation Act was a law; ••• the breach of that law was a crime, 



17 l subjecting the perpetrator to a penalty. 11 Instead therefore of 

the auditor merely tabling an account of legal and illegal expendi-

ture, Ward proposed that any person expending public money on public 

service without legal authority should be subject to a penalty of 

£100 to be recovered summarily on prosecution by the auditor or 

deputy auditor. This change was likely to appeal to centralists, 

but provincialist sentiment was appeased by a rider that no prosecu-

tion might be cor~1enced except upon a resolution passed by an absolute 

majority of the provincial council. The ~~endment passed 35:6. 

Only Brandon, Fitzherbert, and Taylor from Wellington, Dick from Otago, 

Saunders from Nelson, and Domett, ceutralist but also provincial 

secretary of Nelson, voted in opposition. Featherston was not present. 

Former party lines emerged on the next division in which Fitzherbert 

succeeded in inserting a clause limiting the act's operation to the 

end of the next session but one. Stafford then with ease secured 

adjournment of the House till next day. Fox and Wood and many of 

their usual supporters were out-voted by a combination of opposition 

and some Auckland Government supporters, plus the unpredictable 

Mantell, the Native Yrinister. It was Government supporters from the 

South who wished to complete the major business while they were still 

there to maintain an overall Government majority. 

Next day, Tuesday 6 August, Fitzherbert's clause was recownitted 

and an opposition member secured passage of a further amendment pro-

longing the act until the end of the 1866 session; until, that is, 

1 Ibid p 246. 



18 after the next general election. Two opposition members who had 

supported Fitzherbert's clause now voted with their usual colleagues. 

They were joined by Nantell and two other Government supporters. 

It was a neat example of the opposition' capturing sufficient swinging 

votes to modify, but not reject, a provincialist move. 

Fox had accepted Ward's amendment. It may have been part of a 

bargain when Ward agreed to join the !4inistry. Now, however, Fox 

tried another method to soften the rigours of the proposed act, 

suggesting as an additional clause that clause 14 should not apply 

when unauthorised expenditure did not exceed one-eighth part of the 

total amount appropriated. This seemed likely to reduce the measure 

to a farce. l'i'ox's reply that the council, if it distrusted the 

Superintendent, could always ":pass their appropriations one-eighth 

less than was requiredn1 hardly met serious criticism. 

With the assistance of several Govermnent supporters C. W. Rich-

m.ond was able to have the amendment rejected. Domett was the only 

opposition member to vote with the Goverw.1ent. 

By the evening of 'fuesday 6 August, the House had made little 

progress since the defeat of the second no confidence motion. The 

Provincial Audit Bill and the first New Provinces .Act lu.'lendment Bill 

had taken hours of debate to the exclusion of consideration of the 

estimates. Nevertheless the most contentious business was in a 

sense completed. The Provincial Audit Bill had passed its conm1ittee 

1 Ibid p 263. 



19 stages - except for one clause which required formal approval in 

Conm1ittee of Supply - and was almost certain to be passed. In 

which case a similar measure applying to the central government 

should also pass without much difficulty. It did not appear now 

that F'ox could force through his New Provinces Act A.'nend:ment Bill, 

but the opposition had indicated that they might accept a temporary 

suspension of the 1858 Act. The House could not fail to vote 

supply. It was therefore a matter of winding up uncompleted legis-

lation and finishing the estimates. After a colourless evening 

sitting on Wednesday 7 August Southerners packed their bags and 

sailed home. 

But Fox was still hoping to modify his Provincial Audit Bill, 

and Richmond had privately worked out further proposals to control 

public expenditure. When the depleted House re-convened on Tuesday 

13 August the premier reco~'nitted the bill to again consider clause 14 -

Ward's clause. He now proposed to substitute "not less than two 

thirds of the entire number of :members 11 .for the "absolute majority11 

of the provincial council required to authorise prosecution for mis-

appropriation. This would prevent na factious majority of one 11 

acting through party feeling. Cor.rlnents :made on the amendment 

reflected the positions of the members. Weld, one of the few 

members not involved in provincial politics, pointed out that a few 

office-holders and contractors bound to the executive might block 

prosecution. Colenso and Domett, who belonged to provincial govern-

ments, supported the amendment. Curtis and O'Neill .from provincial 

oppositions opposed it. The amendment was defeated 18:14, 32 members 



0 voting out of a now possible 41. Most of the 18 were centralists; 

the minority were a mixture but included the ministerial terun. On 

th.is occasion Fox l1ad succeeded in bringing them into line with l1im. 

Ward, himself a contractor and supporter of his provincial government, 

not surprisingly approved the amend~ent to his clause. 1 

1be rest of Tuesday was spent on the estimates to which, at last, 

the House returned. It continued consideration of Class III (Judicial), 

before adjourning at the comfortable hour of 5.30 p.m. 

Two days later, on Thursday 15 August, Fox again tried to amend 

the Provincial Audit Bill. This time he was successful by 21 to 15 

in inserting 113/511 of the membership of the council, in place of 

nabsolute majorityH. He won the support of four more members for 

three-fifths tha..'1. for two-thirds, as well as several who had been 

absent on the previous occasion. As Colenso pointed out, three-

fifths of a small council was only one vote more than an absolute 

majority. It was a modest success for the premier. The bill was 

finally through and passed the Legislative Council without amendment. 

There was little other business on Thursday 15 August. In 

reply to a question Fox promised next day to give a definite answer 

as to how long he expected the session to last, commenting that 11he 

was not aware of any business that would take much time except the 

2 
estimates". On Friday 16 August he was equally optimistic. Apart 

from Hichmond 's Control bills and the Government's Audit Act Amendl:nent 

1 Ibid p 288. 
2 Ibid p 298-



21 :Sill, 11 there was nothing left ••• but the estimates, and one or 

two Cmrani ttees1 which had yet to report. 11 There was also the New 

Provinces Act A~eniliilent Bill which Wilson had introduced that after-

noon. Fox proposed to sit that evening and proceed with the 

estimates. The supplementary estimates and the two or three bills 

remaining would occupy them next week. They could then adjourn till 

the mail steamer arrived and during the week before the steamer 

sailed south again, 11 complete the little business remainingtt and 

consider any amendments made by the Legislative Council. 2 

The House kept within the schedule sketched by the premier. 

It was prorog(ed just over a fortnight later: indeed it had to be 

for no-one could have justified remaining in session after the steamer 

left. It did not proceed with business as expected all the same. 

To begin with at 7 p.in. the House adjourned through lack of a quorum. 

so the estimates were not continued that night. 'l".ne other items 

all took longer than anticipated. Sittings the next week continued 

until 10 or ll at night - comparatively late in those days - and even 

then they did not return to the estimates until P.'riday 23 August. 

There was no time for an adjournment. The House was still busy when 

the steamer arrived in the middle of the following week on 28 or 29 

August. 

After its premature adjourmnent on Friday 16 August, the House 

1 In particular there was_the long-awaited final report of the secret 
I'Iilitary Defence Committee which was not presented until the close 
of the session.c>n17Af.t1~A~!l86/. 

2 NZPD 1861 p 306. 



took its usual long weekend until Tuesday 20. :Much of that day's 

sitting was devoted to debating C. W. Richmond's Public Expenditure 

Control Bill no 2. First readings had been given both Fox's and 

Richmond's bills. Richmond now brought up another bill which he 

had not discussed with any of his colleagues. His new bill he 

introduced as a moderate and more elaborate substitute for the 

measure he had sponsored while still Colonial 'I'reasurer. 

Legal checks on public expenditure were particularly Ricfu~ond's 

field. In the last weeks of the session he tried to expound his 

ideas to his fellows. His efforts were frustrated by inertia, mis-

understanding, provincialist suspicions of his avowed centralism, 

and, in the case of control of General Government, by the natural 

accusation that having lost office himself he was now attempting to 

hamstring his successors. There was an uncompromising logicality 

about Richm.ond, productive of comprehensive measures but not lending 

itself to compromises, the catching of the mood of one's fellows 

~1ich brings success in the parliamentary process. 

Precise, legal and regularised control over public expenditure 

was Richmond's object. 11 In England", he pointed out, 11 the Exchequer 

held the purse, the head of that department issuing only such sums of 

money as were covered by an Act of Appropriationn. If the Pay 

Department of the Executive demanded .money in excess of that the reply 

was inexorable: 11 'Go to Parliament for Supplies. tn1 

1 Ibid p 263t 



23 The Comptroller General of the Receipt and Issue of Her Hajesty's 

Exchequer, to give him his full title, was a permanent official, 

independent of politics, whose office was created in 1834 when the 

1 Exchequer was completely remodelled. In 1860 the New Zealand 

Auditor General had recommended adoption of the English practice, and 

this was endorsed by the House's Audit Conwittee - if in a very modi-

fied for:m. In 1861 Richmond, also, did not wish to burden the colony 

with the duplication of officials required if the custody of public 

money was to be separate, as in England, from the function of payment. 

Instead Richmond proposed that colonial and provincial treasurers 

should have to keep two accounts: receipt and pay. 'l'he check would 

be imposed on transfers from one account to the other. He would 

prevent 11the transference of money from the receipt to the pay account 

without the certificate of the Auditor that the money so transferred 

had. been appropriated for the particular service." T'ne measure was 

not quite as stringent as this. For the meantime Richmond was satis-

fied with preventing a treasurer from spending more than the gross 

amount voted each year. It was only a small step; he did not wish 

to overdo things, otherwise they would be 11met with the application 

of the old maxim - 'Salus populi, suprema lex,' and their penalties 

would be utterly set at defiance if made unreasonably tight. 112 

1 cf Samuel Hedgrave (comp), The Official Handbook of Church and State; 
containing an historical account of the duties and powers of the 
crown and the legislature - and of the civil, military, judicial, 
and ecclesiastical authorities of the United IUngdmn and colonies, 
1855 ed p 135-7. 

2 NZfD 1861 p 291, 317-9. 



24 The Provincial Audit Act established a check on provincial 

govern;;wnts by setting up a statutory watchdog to watch the accounts. 

Subject to provincial council veto an auditor was to institute legal 

proceedings against an official who, however honest, expended money 

on public services without legal authority. It imposed a deterrent 

on Superintendents in particular. Richmond, however, cut to the core 

of the problem. Under the existing system a treasurer, central or 

provincial, had complete control of public moneys. 'l'he Provincial 

Audit Act and its companion measure inflicted a penalty on those who 

abused the system. Richmond wished to ma..lce misappropriation impossible. 

Early in the life of th.e Fox Government Richmond remarked that 

the head of the Government 11put him in mind of an actor whom he had 

seen at the Adelphi in the farce of '~atter and Clatter'. That per-

former would not allow any of the others to speak a single sentence; 

when any of them attempted to utter anything he would always speal>.: for 

thern himself, and then turn round and tell them it was just what they 

- - t t Ill had mean o say. Since then Fox had obtained a more vocal 

colleague in the person of Ward, the Postmaster-General. Doubtless 

too, Wood the Colonial Treasurer had led the discussion, which is not 

reported, on the estimates. Eventually even ~~ntell, the Native 

Minister, spoke out on the vote for his department. Till notv, 

however, Fox and Ward, speaking to some degree at eross purposes, 

had borne the brunt from the treasury benches of the debate on the 

Audit bills. It was only on the second reading ·of Richmond's revised 

l Ibid p 182-3.-



25 Public Expenditure Control Bill that Wood, sometime voluble adjutant 

t'o Fox as leader of the opposition, came to the fore on a subject \Vilich 

related more to his portfolio than those of the Colonial Secretary and 

Postmaster-General, or even Attorney General as Fox had been when first 

he tabled his bills. Wood urged the House to avoid excessive legis-

lation and 11tying the hands and fettering; the reasonable discretion 

of E."'!:ecutive officers. tt He moved that the bill be read a second time 

in six months. Fox agreed. It would require 11an imtnense amount of 

clerks to do unnecessary worku, and by permitting any person to sue for 

the £100 penalty, Richmond cunningly evaded the safeguard incorporated 

in the Provincial Audit Act. Stafford quoted the more stringent act 

passed by the Victorian parliament and the debate concluded with 

Fitzherbert going 11into details of illegal expenditure by the late 

Colonial Treasurer.il1 

It was 10.30 in the evening when the House finally divided. 

There were seven absent as well as those who had left Auckland. 

Hichmond's bill was rejected 18:16. Almost certainly there would 

still have been a Govern.'T!ent majority if all 41 had voted; the 

addition of the absent Southerners would have given it a solid 

majority. .Although the oprJosition was now in a majority, several 

members crossed the floor on this issue: Domett and Colenso and three 

others. Once again it is apparent that the weight of opinion fell 

somewhere between Fox and :Hichmond. Both sides had to manoeuvre 

1 Ibid p 318 -q. 



26 within restricted limits. 

The controls sought by Richmond were imposed some years later, 

ironically enough by one of his staunchest parliamentary opponents 

of 1861, W. Fitzherbert. As Colonial Treasurer in the Weld Govern-

ment Fitzherbert introduced the Comptroller's Act 1865. In February 

1867, in office again m~der Stafford, Fitzherbert appointed J. E. 

FitzGerald Comptroller General and six months later he sponsored 

the Public Revenues Act 1867. This Act not only tightened up the 

controls imposed by the Com.ptroller 1 s Act but also greatly increased 

the powers of the Auditor General. The legislation 11did everything 

short of arriving at the climax some ardent minds seemed to desire,of 

authorizing the decapitation of Ministers for spending money without 

authority. 111 

In 1861, however, the House was not yet prepared to give greater 

powers to the Auditor General. On Friday 23 August Fox moved the 

second reading of the Audit Act Amendment Bill to apply to General 

Government provisions similar to those applied to provincial govern-

ments by the Provincial Audit Bill. It was not surprising that Fox's 

and Wood's unenthusiastic advocacy of the bill failed to secure its 

passage. Fox wound up a brief debate with the cmn.ment the.t ''they 

would not do any very great injury by adding one page to the amount 

" f , l . . .Co .... &:.. o waste paper tne co ony was J.n posses::non 0.1.. ·• 

The 1861 session was finally drifting to a close. 

1 F'itzherbert, NZPD 186'7 p 919. 
2 NZPD 1861 p 338. 

The House of 



Representatives had com~leted consideration of the legislative pro-

grannr:e outlined by J:i'ox when he took office •1 Fox had been successful 

in securing the passage of two bills: a Debtors and Creditors Compo-

si tion Bill which replaced the Ste.fford Government's Baru;:ruptcy Bill, 

and the Land l~evenue Appropriation Act lim.endment Bill. Both were 

revivals of bills thrown out of the Legislative Council in 1860, and 

both were again rejected by the Council in 1861.
2 

Fox had had to 

withdraw a bill to abolish District Courts and. his New Provinces Act 

.Amendment Bill, and had been unable to prevent the passage of an 

opposition New Provinces .Act Amendment Bill (no 2). The Goverru11ent 

had lost control over voting on the Provincial Audit Bill so that the 

final Act differed significantly from that originally proposed by Fox. 

Finally, Government had suffered outright defeat on the Audit Act 

.k-rtend:ment Bill. Its sole success was the passage of a bill to renew 

the 1860 Arms Act. 

The only important work still before the House of Representatives 

was the voting of supply and the consideration of any questions raised 

by the monthly mail due to arrive in a few days' time. 

1 cf above p th6. 
2 cf above p ~S' .. !Tb. 



CHAPTER 10 

A PARLIAMENTARY SESSION, 1861: 
4. The last fortnight and native affairs; 
Friday 23 August to Saturday 7 September 

After the rejection of the Audit Act Amendment Bill, the evening 

of Friday 23 August was spent on the estimates. The House completed 

Class III (Judicial), IV (Registration), V (Customs) and VI (Postal). 

This left only VII (!-iilitia), VIII (Native), and IX (Miscellaneous or 

General). Class IX was completed on Tuesday 27 August. 

The main item on Wednesday night was a private member's bill. 

By Thursday 29 August the mail steamer had arrived. But it did not 

bring the new Governor, nor questions for the immediate consideration 

of the Assembly. The House rose early while the Council, under the 

impact of bills now being sent up, sat into the evening. 

On Friday 30 August the House debated the £10,000 requested by 

Government under Class VIII. In proposing the vote, Mantell, the 

Native Minister, declined to suggest any plan for the future govern-

ment of the Maoris. They had the "excellent plans of Governor Browne, 

and in a short time - possibly by Tuesday next, or in the course of the 

following week - Sir George Grey would have arrived" doubtless bring-

1 ing his own plans. 

The Government and members of the Assembly were quite mistaken 

as to the date of Grey's arrival which occurred well over a month 

later - over a month after the Assembly had been prorogued. Fox 

1 NZPD 1861 p 356; doubtless Mantell assumed that Grey was coming on 
by separate vessel from Sydney, where the trans-Tasman steamers 
collected the English mail. 



treated Grey's return with an easy optimism and he, and Mantell in 

particular, from late July when they received news of Grey's re-

appointment, acted as though they were absolved of all responsibility 

for developing their own native policy. To a certain degree this was 

justifiable. By 1861 the debate over the native question was over. 

There was general agreement on the policies to be adopted. The 

system of divided control of native affairs had been proved defective 

although any major change had to be delayed until Grey arrived. 

One of the conditions imposed by Governor Browne before he 

granted responsible government in 1856 was that the ministers should 

not have control of native affairs. Sewell accepted the conditions 

but discussion in the House of Representatives was overshadowed by 

debate first over the pensions to be granted the three '*old officials" 

and then the central-provincial issue. As described above Sewell 

1 took office only because his opponents could not form a government. 

The House had neither endorsed nor rejected Browne's conditions. 

Browne had a government which the House had failed to displace and in 

this sense could consider that responsible ministers had accepted his 

conditions on behalf of the House. Subsequent ministries could not 

undo what Sewell had done. 

In 1856 the House showed itself suspicious and dissatisfied 

over the Governor's reservation of control. Money for native affairs 

was voted grudgingly, ministers were forced to drop the Native 

1 p II)~ 



3 Offenders Bill and, late in the session, resolutions were passed in 

favour of colonial control of native affairs. 1 Ministers had mis-

givings about the administrative arrangements to be made, and at the 

close of the session presented the Governor with an ultimatum: unless 

they were given the right to see and to comment on native correspondence 

they would resign and declare responsible government at an end. On 

this point the Governor was forced to give way. 2 

The Colonial Office, also, only approved Browne's reservation of 

control with reluctance and after some delay. "The maintenance of 

so large a military force in the colony", the permanent under-

secretary minuted, 3 "affords an ample justification of such a measure." 

The reliance of the colonists on the Imperial army for protection 

was the main factor in continued Imperial control of native affairs. 

Despite the resolutions of the House of Representatives, the ministers, 

having secured a say in native affairs, in September stated that as 

the maintenance of Imperial armed forces "is for the present indis-

pensable ••• it would be unreasonable to object to the exercise, on 

the part of the Imperial Government, of a potent voice and paramount 

authority in the direction" of native affairs. 4 Later, in 18sq, 

Lord Carnarvon on behalf of the Secretary of State also wrote strongly 

against the surrender of Imperial control "whilst Her Majesty's 

1 NZPD 1856 p 350, 354, 366-7. 
2 Sewell Journal 21/8/56 & 26/8/56, pp 930-2; AJHR 1858 E-5; Browne/ 

Labouchere 21/9/56 & encls, GBPP 1860 xlvi 2719. 
3 Minute of Merivale 4/10/56 on Browne/Labouchere 9/5/56, c.o. 209/136: 

P.R.O., quoted in Select Documents relative to the Development of 
Responsible Government in New Zealand 1839-1865, (cyclostyled) 1949 
Document 85A. 

4 Minute of 2/9/56, encl 4 to Browne/Labouchere 21/9/56, GBPP 1860 
xlvi. 2719. 



4 Government feel themselves constrained to justify to Parliament the 

large expense which every year is incurred for the maintenance of a 

Military force in New Zealand. 111 

In the years after 1856 Colonial Office, Governor and New 

Zealand ministers all supported Browne's reservation of control. 

In 1858 C. W. Richmond, at that time Minister for Native Affairs 

(although without the formal title) claimed that 11no one could fail 

to see the stability of a system which was like a mast with two stays." 

Governor and ministers acted as a check on each other. Apart from 

£7,000 p.a. set aside for native affairs by the Constitution Act, 

the House had power over the purse and could "require the consent 

of its representatives, the Responsible Ministry, to the administration 

of those funds. 112 

In the years 1858 to 1860, however, mutual checking plus the 

distant restraint imposed by the Imperial Government paralysed imple-

mentation of a policy. The aim of any native policy was to bring 

Maoris under European law and order. Outside the towns little had 

been achieved by 1858. The economy of the country rested on customs 

and profits from the sale of crown lands. Continued purchase of 

~~ori land was essential to the development of New Zealand as a 

European colony. As government land purchasers pushed further into 

the country and as Maori resistance to land sales developed, it be-

came increasingly difficult to purchase land. At the same time 

1 Carnarvon/Browne 18/5/59, N.Z. Gazette 27/7/59 p 182-4; also in 
GBPP 1860 xlvii (H.C. 492). 

2 NZPD 1858-60 p 21; Richmond formally became ~linister for Native 
Affairs on 27 August 1858. cf Sinclair, )~ori Wars p 89, NZPD 
1856-58 (1858) p 512. 
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tribal feuds fought out in the vicinity of New Plymouth while British 

soldiers watched, showed the necessity of establishing effective 

British sovereignty. 

It was generally held that the key to eventual union of the two 

races under one law and government lay in the adoption by the Maoris 

of individualized land tenure. New Zealand would become one country 

when Maori and European lived together and land was a saleable 

commodity like any other property or chattel. There was no suggest-

ion that all land could or should be sold by the Maoris, but land only 

came under English land law after it had been ceded to the crown and 

crown grants had been issued to the new owners. The most important 

measure to be taken, therefore, was the introduction of a system 

whereby Maori landowners could be granted individual land titles 

without the prior sale of the land t·o the crown. Governor Browne 

considered such a measure an urgent necessity. In March 1857 he 

had decided to recommend the insertion of a clause in the Imperial 

New Zealand Constitution Amendment Bill to enable him to issue crown 

grants to native proprietors who wished to retain their land. 

Ministers heartily concurred with the Governor's ideas and said they 

would themselves introduce legislation in the next session of the 

General Assembly. 

Colonial Office. 1 

Satisfied, the Governor did not write to the 

In the meantime the development of the Maori King movement pre-

sented Government with a challenge, and perhaps an opportunity. 

1 cf Browne/Lytton 15/10/58, GBPP 1860 xlvii (HC 492); Browne/ 
C.W. Richmond, 29/3//-58 7, Richmond-Atkinson Pa~ers Vol 1 p 374. 
re the Constitution Amendment Act rf above p 12.-13,.and d' helo•v p ~~9 
! n 2.-



6 F. D. Fenton, appointed in January 1857 Resident Magistrate at 

lfuaingaroa (near Raglan), forwarded reports on political activities 

amongst the Waikato Maoris. Word of their organising civil in~titu-

tions and attempting to develop a code of law caught the imagination 

of Governor and ministers. In 1854 Walter Harsant had been appointed 

Resident Magistrate for the Waikato district but he did not speak 

Maori. In May 1857 Harsant and Fenton exchanged positions. 

The native policy which Richmond presented to the House of Repre-

sentatives in 1858 was based on Fenton's idea that Government should 

guide the Maoris in the development of civil institutions. 1 "We 

cannot mistake this cry of id whole people for law and government 11 

Richmond declared. 11It is high time we should have done with the 

miserable shifts to which we have been put ••• Inaugurate the reign 

of lawtand cease to rely on mere personal influences.112 

The two most important measures proposed by the Government were 

the Native Districts Regulation Bill and the Native Circuit Courts 

Bill. Both bills were permissive and were limited in operation to 

those districts where native land title had not been extinguished. 

The first provided the "machinery of a simple local legislation"3 

superseding provincial law, while the Native Circuit Courts Bill 

sought to make "better provision for the Administration of Justice 

in.Native Districts." It was an extension of the 1846 Resident 

1 cf Richmond, NZPD 1856-58 p 470, 1860 p 587. 
2 NZPD 1856-58 p 449. 
3 Ministers' Memorandum on Native Affairs, 29/9/58, encl to Browne/ 

Lytton 14/10/58 GBPP loc cit, also in AJHR 1860 E-1. 



7 Magistrates Ordinance. In addition to the Resident Magistrate 

sitting with Native Assessors when hearing disputes between :Maoris, 

provision was made for the introduction of Maori juries. 

Both bills were passed by the General Assembly. In addition, 

however, there was a "graver question" to be handled by the 

Assembly. Without a measure "to promote the acquisition by 

Natives of individual titles, and to accelerate the extinction of 

the Native title ••• any Native policy must be incomplete. 111 The 

Native Territorial Rights Bills introduced a cautious system for 

the individualization of native land title and its corollary, direct 

purchase by Europeans from the Maoris. The bill was in accordance 

with the Governor's wishes expressed the previous year, but it con-

tained restrictions on his action with which he would not agree. 

He also objected to a lOs. per acre tax imposed on each acre sold 

under the act to private European purchasers. Such a tax, he con-

sidered, implied that Maoris did not have complete ownership of their 

lands. 2 

<'-
Both sides sent lengthy explanfions to the Colonial Office in 

October after the 1858 session concluded. Nine months later they 

received a rebuff from Lord Carnarvon on behalf of the Secretary of 

State: he considered any form of direct purchase "in the highest 

degree unadvisable."3 To the bill's proponents it appeared that the 

1 Richmond, NZPD 1856-58 p 449. 
2 Browne/Lytton 15/10/58, GBPP loc cit; Browne/C.W. Richmond 19 & 21 

May, 1, & 7 June, 13 July /1858/, Richmond-Atkinson Papers Vol 1 
pp 399-400, 404, 407, 413r~l~,-

3 Carnarvon/Browne 18/5/59, N.Z. Gazette loc cit (above p 216 n 1). 
This despatch was drafted by Sir F. Rogers (minute of 11/1/60 on 
Browne/Newcastle 20/9/59, C.O. 209/151). 



settlers' most constructive native measure had been sacrificed on 

the altar of Imperial responsibility. Before the despatch arrived 

the Governor had agreed to experiment with a form of direct purchase 

in the Auckland province. Now he refused to budge. Any further 

steps would require new proposals to the Colonial Office and another 

1 long wait for its reply. 

In the meantime, in February 1859 Sewell had returned to the 

colony which he had left in late 1856. He rejoined the ministry 

but almost immediately afterwards broke with his colleagues and 

resigned. He was long enough in office, however, to suggest to the 

Governor a means of overcoming the impasse which had been reached in 

attempting to solve the native question. The whole problem should 

be placed in the hands of a board or council nominated by, and 

directly responsible to the Governor - a bridge between Governor and 

periti (experts on native affairs) and ministers. Sewell's proposal 

was rejected by the ministers who thoroughly disliked the concept of 

a powerful board operating alongside the cabinet. Browne, however, 

could find cogent arguments in support of the scheme from his chief 

native advisers and the periti. In reply to Carnarvon, twelve 

months after the 1858 legislation was forwarded, Browne in September 

1859 sent a long despatch and weighty memoranda to the Colonial Office. 

Although there was disagreement over the administration of native 

affairs, Governor and ministers agreed on the main lines of native 

pol;i.cy. In his despatch, Browne proposed the issue of crown grants 

for land retained by Maoris and, in certain districts, the introduction 

lcJl:Uchmond, NZPD 1860 p 309-310. 



9 of direct purchase subject to the control of the Governor and the 

new council. Browne was very conscious of the strength of European 

pressure to obtain more land. Like his ministers, however, he 

believed that the increasing Maori resistance to land sales could be 

overcome without sacrificing the interests of the Maoris. Government 

land policy should be to provide the Maoris with sufficient inalien-

able land for their needs, to set aside ample reserves, and then to 

open up the rest of the land for regularised settlement. 1 

1860 was a turning point in the debate over the native question. 

The outbreak of war at Taranaki and the support for the "insurgents" 

from King Maoris were sufficient to cast doubts on the effectiveness 

of the administration of native affairs. More important, however, 

was the three months session of the General Assembly during which the 

story of the previous years became public. Once disagreements between 

ministers and Governor, and in particular between ministers and the 

Native Secretary, were public it was no longer possible to speak of 

the "stability of a mast with two stays." If the policies of 1858 

had not been carried out there was considerable evidence to suggest 

that divided control and the independent position of Donald McLean as 

Native Secretary were to blame. 

Shortly after the General Assembly met on 30 July 1860 the 

Governor sent to the two houses a short abstract of his despatch of 

2 September 1859. Although Richmond declared that everything was 

1 Browne/Newcastle 20/9/59 & encls (ordered to be printed 27/7/60), 
GBPP 1860 xlvii (HC 492); also in AJHR 1860 E-6A; cf extract from 
Sir George Grey/Earl Grey 30/8/51, an enclosure to Browne's despatch. 
cf also resolutions of the House of Representatives of Sept 1860, 
NZPD 1860 p 514-5. 

2 Message 1, JHR 1860 p 12 (7/8/60). 



hung up and Government was "crippled" until the Imperial Government 

had replied, 1 Sewell forced a full discussion of his council scheme 

and of native affairs generally. The House adopted Sewell's motion 

that 11it is necessary to devise measures for the better management 

of Native affairs", but it rejected his council proposal. As, in 

fear of receiving a bill from the Imperial Government for current 

war costs, the House also rejected full responsible government, it 

was left with the status quo. It did, however, pass a resolution 

2 that the Native and Land Purchase Departments should be separated. 

In 1856 Governor Browne had stated that as he was not granting 

colonial control over native affairs, it followed necessarily that 

"the Chief Land Purchase Commissioner and his subordinates must take 

their orders from the Governor alone."3 Browne based his reserva-

tion of control on section 73 of the Constitution Act which retained 

the sole right of the crown to buy native land. 4 He therefore 

stressed control of land purchase rather than of native affairs 

generally. How McLean, as Chief Land Purchase Commissioner, came 

to control the whole sphere of relations with the Maoris by also being 

appointed Native Secretary is obscure. In April 1856 Fenton was 

appointed acting Native Secretary. In the negotiations at the close 

of the 1856 session it was agreed that McLean should have both offices, 

but at whose suggestion and for what reason was later not even recalled 

1 NZPD 1860 p 309-310. 
2 JHR 1860 p 92·3( 14/9/60) ; NZPD 1860 p 320, 514-5; cf above p i14-~. 
3 Minute of 15/4/56, V & P, HR, 1856 App A-13. 
4 cf Browne/Molesworth 14/2/56, Browne/Grey 12/3/56, Browne/ 

Labouchere 30/4/56, GBPP xlvi· 2719~ftOS81 1 i'!,tf. 



ll 1 by the men responsible for the arrangement. 

The result of the combination was that the Governor appeared 

to the Maoris 11 in the character of a land-jobber" whose main 

interest was "buying their lands at a cheap rate to make a market 

2 by resale". If Government was to guide the Maoris, and in parti-

cular the King Maoris, into adopting Western civil institutions, 

clearly the functions of the Native Department should be distinguished 

sharply from the functions of the Land Purchase Department. 

\fuile the House was still debating a series of resolutions on 

native affairs, word was received that on 28 June the Secretary of 

State for the Colonies had introduced a bill into the House of Lords 

affecting the New Zealand land question. But it was not until the 

arrival of the next mail, in late September, that members of the House 

received further details. Informed politicians such as Sewell had 

had a fair knowledge of the negotiations and failures of the previous 

years. On Saturday 23rd September 1860 the mail steamer arrived at 
llie. 

Auckland with a bundle ofjTimes. Suddenly, almost over-night, all 

the problems of native affairs became public knowledge in the colony. 

The system of divided control collapsed, brought down by Gore Browne 

himself. 

In the second reading debate in the House of Lords on the New 

Zealand Land Bill, Browne's despatch of September 1859 was freely 

1 cf minutes of Governor & ministers, May 1861, Archives of the Maori 
Affairs Department, M.A. 1/2 61/58. (I am grateful to Mr Alan Ward 
for drawing my attention to this file.) cf Sinclair, Maori Wars 
p 101 note 71. 

2 Sewell, NZPD 1860 p 281. 



. 2 referred to • Browne, now, could have no objection to releasing the 

full text of his despatch and it was tabled by ministers on 26 

September. Members now saw that the Governor had recommended the 

New Zealand Land Bill which would alter the system of administering 

native affairs and would provide for the establishment of a native 

council. Moreover, suggestions in the House of Lords of settler 

irresponsibility also derived from the Governor's despatch. Not 

only had he said that the Europeans wanted Maori lands "and are 

determined to enter in and possess them ·· 1recte si possint, si non, 

quocunque modo•"; he had also sent inflammatory articles from a dis-
1 

reputable (and by now defunct) Auckland newspaper. 

In the last weeks of the 1860 session it was not possible to re-

cast the whole shape of native administration. The House was engaged 

in lengthy and controversial debates over the Native Offenders Bill 

and the centralist legislation of 1858. Nevertheless it was possible 

to take steps to discourage the Imperial Parliament from legislating 

for New Zealand. A joint committee of both houses of the Assembly 

was set up on 3 and 4 October to determine what steps should be taken. 

On the same day, 26 September, that Browne's despatch was tabled, 

the House set up the Waikato Committee to examine Fenton's work in 

the Waikato in 1857 and 1858 and to investigate the reasons for Fenton's 

removal in 1858. In its report the Committee declared its approval 

of Fenton's work. It stated that the important defect in the arrange-

ments in force of late years in the administration of native affairs 

"becomes glaringly apparent in the circumstances attending his 

LFenton'~ removal and the suspension of his operations: namely the 

1 Browne/Newcastle 20/9/59, AJHR 1860 E-6A. 



L3 entire want of harmonious action between the Ministry and the Depart-

1 ment of the Native Secretary". This report was not presented until 

the close of the session, but C. W. Richmond, Sewell and Fox, the 

House representatives on the joint committee on the Imperial legis-

lation, were also members of the Waikato Committee. By the time 

that the joint committee report was presented to the Assembly on 

12 October the Waikato Committee had accumulated ample material to 

show the entire want of harmony. Its investigations revealed 

McLean's hostility to Fenton and it was apparent that McLean had 

been responsible for Fenton's removal. 2 

To forestall the Imperial Government's New Zealand Land Bill 

it was necessary for the General Assembly to propose an alternative 

measure. In its report presented to the two houses on 12 and 16 

October, the joint committee recommended that if the Imperial bill 

became law the Governor should "be moved to defer bringing it into 

practical operation" until the Imperial Government had had the 

opportunity of considering New Zealand's proposals. New Zealand 

should seek 

"an Act of the Imperial Parliament enabling the General 
Assembly~ •• to make laws to regulate the purchase, 
acquisition, or acceptance of lands of or belonging to 
the Natives, and to regulate the acceptance of any release 
or extinguishment of their rights in any such land, and to 
prescribe and regulate the terms on which conveyances, 
releases, and extinguishments shall be accepted, ••• 
subject to the proviso that all such powers be exercised 
by the Executive Government after hearing the advice of 1~ 
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a permanent advisory Native Council established under authority of 

a colonial act. The co~nittee concluded its report by stating that 

passage of such an act 

"would require the reorganization of the Department for Native 
Affairs, which should

1
for the future,be placed on the same 

basis as the other :Departments of Government." 1 

The Assembly adopted the report and instructed the co~ittee to 

prepare the necessary legislation. By the time the committee's 

Native Council Bill was presented to the Assembly on 26 October, the 

next mail had arrived with the news that New Zealand settlers in 

London had successfully persuaded the Imperial Government to withdraw 

its Land Bill. 2 But it was too late to turn back. The Assembly 

had co~itted itself to change, and the enquiries of the Waikato 

Committee had shown the necessity for change. The session had almost 

ended. The Native Council Bill was pushed through both houses, but 

amendments in the Legislative Council necessitated further considera-

tion by the House of Representatives. The House stalled. It first 

required an assurance from the Governor "that the ordinary control 

and departmental administration of Native Affairs shall be placed 

under Responsible Ministers, subject to the provisions of the BillJ 
to 

andlthe proper constitutional action of the Supreme Head of the 

Executive." On the last day of the session the House received an 

equivocal assurance from the Governor. Once the bill beca~e law he 

would agree to placing control under Responsible Ministers in accord-

1 JHR 1860 p 174-5; NZPD 1860 p 656-7. 
2 ''Sir'' C. Fortescue/Browne 27/8/60 (received 25/10/60 & tabled in the 

House 30/10/60), AJHR 1860 E-6B. 



l5 ance with the House's terms, but he added the significant words: 

that the proper constitutional action of the head of Executive was 

to be understood as having 11the same interpretation as regards 

Native Affairs,as in reference to..,_ other Imperial Subjects."1 

The House then approved the bill, the Governor announced its 

reservation, and the Assembly was prorogued. 

Little more could be done in New Zealand until the Imperial 

Government had come to a decision on the Native Council Bill. In 

March 1861, however, the Governor sent a memorandum to his ministers 

raising the question of a Native Land Court. He concluded with a 

brief note stating that he thought arrangements should be made to 

separate the office of Land Purchase Commissioner from that of Native 

Secretary. Ministers were cautious and conflicting in their minutes 

on the first suggestion. On the second Stafford noted that it could 

be carried out at once. Weld, now Native Minister, reaffirmed his 

strong desire to see separation effected. Some time ago he had asked 

McLean to furnish him with information on the necessary steps to be 

taken; only McLean's urgent duties had prevented this being done. 

Weld thought they should wait, however, until word was received con

cerning the Native Council. 2 

Shortly afterwards the first reaction from London to the Native 

Council Bill was received. The Secretary of State showed little 

enthusiasm for the bill and deferred his decision. 3 Weld thereupon 

1 JHR 1860 p 247 (3/11/60); NZPD 1860 p 802; Message 43, 5/11/60, 
JHR 1860 p 249. 

2 minutes of April 1861, M.A. 1/2 61/58. 
3 Newcastle/Browne 26/2/61, AJHR 1861 E-3; cf Fortescue/Browne 

(private) 26/2/61, Browne MSS 1/1 14. 



16 formally recommended that the two offices be separated. The 

Governor approved and McLean's resignation as Native Secretary was 

notified in the Gazette of 31 May 1861. 1 

This was the situation when Fox became premier in June 1861. 

The aims of future native policy were clearly laid down. Apart from 

legislation to permit individualization of native land title, the 

statutes of 1858 provided the basis for developing the ideas of 

Fenton. Before further steps could be taken to individualize 

native land, or to introduce responsible government in native affairs, 

the fate of the Native Council Bill would have to be determined. In 

July the Secretary of State's despatch was received stating that he 

had communicated his views on the Native Council Bill to Sir George 

2 Grey. Nothing further could be done, therefore, until Grey arrived. 

The one-important change in the House of Representatives was that, 

regardless of which ministers were in power, members of the House were 

prepared as never before to be generous in their vote for native 

affairs. And the Government, again whichever Government was in office, 

was prepared as never before to ask for money. There were several 

reasons for this change. In the first place there was increasing 

knowledge of what needed to be done. For example, the House and 

Government were at last aware of the total neglect to which Maoris 

1 minutes of 13/5/61 & 29/5/61, M.A. 1/2 61/58; McLean relinquished 
the senior position of Native Secretary as that office would cease 
to exist if the Native Council Bill were brought into operation 
(minutes of May 1861), 

2 Newcastle/Browne 27/5/61 iUUZO'III' i 'I§* th iii;!' !:stidif.Zfli oar. t I I td: IIUJ~;-.,.eUZ:h')~\ 
AJHR 1861A-3; cf Morrison/Colonial Secretary (of New Zealand) 
24/6/61, AJHR E-3K. 



17 in the South Island had been subjected. 1 Secondly, with the change 

of administration expected, ministers could have more initiative in 

native affairs and thus had steps in mind for which they required 

money. Members of the House, on the other hand, were more prepared 

to vote money to be expended by ministers than by McLean, of whose 

activities few had much knowledge. Finally, the growth of the King 

movement had shown everybody that if war were to be avoided more 

effective measures would have to be taken to draw Maoris into support 

of the European system of government. It is not being unduly cynical 

to add that the members of the House were sensible of the value of 

public relations. If Britain were to fight a war for the settlers 

then it would have to be assured of the righteousness of the settlers' 

cause. The settlers were exceedingly sensitive to English criticisms 

of them and allegations that they had been less than generous towards 

the Maoris. 

Apart from certain central administrative costs and special 

grants for the holding of conferences of friendly chiefs (of which 

only one, in 1860, was actually held), past appropriations for native 

affairs had amounted to roughly £15,000 p.a.; little more than the 

£7,000 reserved for native affairs by the Constitution Act and £7,000 

for state aid to missionary schools under a Native Schools Act of 1858. 

The additional £10,000 requested by Government in 1861 was therefore 

an impressive increase. Although Mantell was fairly vague on the 

proposed expenditure of the £10,000 it was readily voted by the House. 

1 cf NZPD 1861 p 243-4, 248, 357; AJHR 1858 C-3. 



18 The only alteration made was, on the initiative of the opposition, 

the insertion of a clause that the money should be expended only on 

ministers' advice. This was so much in accordance with what Fox 

had preached in the past that Government readily agreed, more 

especially as Fox thought that 

11Sir George Grey would no doubt come with ample powers of 
drawing on the Imperial Treasury, beside which the amounts 
voted by the House would be insignificant." 1 

On Tuesday 3 September the House approved the vote of £10,000 

for native affairs, and also voted supply for class VII (Militia). 

Only one important item remained to be considered: the vote for the 

Land Purchase Department. Although there could be little doubt of 

McLean's ability, he was the only important crown colony official 

who had not been subordinated to responsible ministers. There was 

considerable distrust of the "old officials" in 1856 and some of 

that distrust was inherited by McLean's department after responsible 

government was granted. The Land Purchase Department was not 

integrated with the rest of the General Government administration. 

Problems arose because there was no official rapport between the 

2 Land Purchase Department and land selling departments. A vocal 

minority of members of the House had long advocated the abolition of 

the crown's right of pre-emption. 3 Some may have been land sharks, 

but many felt that the introduction of direct purchase was a necessary 

1 NZPD 1861 p 358. 
2 cf NZPD 1860 pp 633, 635; JHR 1860 p 208 (report of the select 

committee on the Featherston block, Wairarapa). 
3 cf NZPD 1856 p 335-6, 352; 1856-58 (1858) p 73 et seq, p 149;(~so 

1860 p 358 ~; R. D. McGarvey, Local politics in the Auckland 
province 1853-62, A.U. thesis 1954 p 231 f. 



L9 step towards the integration of the two races. Once the Taranaki 

war broke out critics of the Land Purchase Department could claim 

that the department had stirred up trouble, 11teasing 11 the Maoris 

for their land. Finally, by 1861 Maori resistance to land sales 

had grown so strong that in many parts of the country the department 

had had to cease operations. 1 

On Friday 6 September, the House voted the sums requested by 

the Chief Land Purchase Commissioner and then, with Fox's blessing, 

adopted a series of resolutions moved by Bell for the consideration 

of Grey when he assumed the government of the colony. The House 

declared 11that the time has arrived when it is necessary that a 

thorough and radical change shall be made in the organization of the 

Land Purchase Department"; "an indispensable step to reform must 

be the total separation ••• between land-purchasing and political 

functions"; and no reorganization of the political branch of the 

service 11will be effectual or satisfactory" unless "the conduct 

of the ordinary business of native administration" is placed "under 

responsibility to the Assembly", subject to the Governor's initiative 

and decision where Imperial interests are involved. Lest Grey 

should have any misunderstanding of the matter, the concluding resol-

ution stated that 11this House cannot justly be expected in any future 

2 session to pass estimates for perpetuating the existing system." 

r ... ,,. 
1 cf memorandum by McLean, ~nat 1861, M.A. 1/2 61/115; NZPD 1861 

p 379. 
2 NZPD 1861 p 383. 



20 The native policy of Sir George Grey, the administrative changes 

made while he was Governor, and Dillon Bell's Native Lands Act 1862, 

were a natural outcome of the position reached in 1861. Bell's Act 

finally provided for the individualization of native land titles and 

for the introduction of direct purchase of native land by the settlers. 

It was under this Act that the first Native Land Court was established. 

On native affairs Fox in 1861 was not leading the House but 

following it. This both saved his Government the embarrassments 

which it met on the Audit bills and made it possible for Mantell to 

remain Native Minister. "hatever views Mantell may have had on 

native policy, and he kept them well hidden, it was at least apparent 

that there was little in common between him and Fox. The man closest 

to Fox on native affairs was Bell, his fellow member on the 1860 

Waikato Committee, soon to become acting Native Secretary under Fox 

and then to succeed him as Native Minister - for Mantell resigned 

shortly after General Assembly was prorogued. 

Fox was an idealist, but had to shed his ideals to maintain a 

majority in the House. His Government's policies were those of 

cautious and unimaginative moderates. In the ministerial changes 

of 1862 Government shed Fox and with him lost its idealistic over-

tones which had been most apparent in Fox's appeals for negotiations 

with the Wai~ato Maoris and his enunciation of principles late in the 

. 1 
sess~on. In 1863 Fox again became a member of Government but at a 

time when he no longer saw it appropriate to be idealistic in his 

1 .ill5!. p 364-5 , 



attitude towards the Maoris. 

On native affairs Fox could maintain the cohesion of his 

Government by postponing decisions until Grey arrived. On provincial-

ist issues he could not maintain cohesion. Fox's ministers were 

moderates. He himself was an ultra-provincialist. As head of 

government he had to modify his ultra-provincialism, taking a position 

between that of his ministers and that of his ultra-provincialist 

friends with whom he had acted since 1856. The long debates over 

the Audit bills showed clearly that on a particular issue, either 

the ultra-provincialist party broke up, or Fox found his old associates 

voting against his Goverrunent, or Fox voted with his friends and had 

his ministers voting against him - as for example happened over a 

1 farewell address to Gore Browne. 

The importance of the political developments of 1861 lies not 

in the advent to power of a Fox Government but in the removal of the 

previous Government. As leader of the ultra-provincialists Fox led 

the attack on the Stafford Government, but it was the moderates who 

benefitted. In 1860 some had wished to have both the Stafford war 

ministry and a government less stringent in its control of provincial 

governments. In the period 1861 to 1864 this was what they got. 

At twelve o'clock on Saturday 7 September, "a message was 

received from His Excellency the Governor commanding the attention Lsi£7 
of honourable members in the Legislative Council Chamber. 11 

1 ~ p 341-346. 



22 11Mr. SPEAKER, accompanied by members, and preceded by the 

Serjeant-at-Arms bearing the mace, proceeded to the Legislative 

Council Chamber, when the Governor delivered a Speech to the 

members of both Houses, and declared the Assembly to stand 

prorogued." 



PART III 

THE EXECUTIVE AND THE JUDICIARY 



CHAP'fER 11 

GOVERNOR AND EXECUTIVE COUNCIL 

The Governor* 

The central executive consisted of four elements.: Governor, 

Executive Council, cabinet and public servants. Their task was 

limited by the smallness of the country, by the then restricted role 

of government in the community, and by the decentralisation whereby 

many governmental functions were undertaken by the provincial admini-

strations. After 1856 a firmer lead than previously was given from 

the centre, but even so, although the central executive expanded and 

was better organised, General Government remained a small body of 

individuals with a limited range of duties. 

At the centre of the executive was the Governor. All formal 

powers were exercised in the name of the Governor or of the Governor 

in Council, and he was the channel of communication between the home 

government and New Zealand. In consequence he had a more comprehensive 

view of central government than anyone else. 

The sources of his power were threefold: powers conferred on 

him by the Constitution Act and his Commission and Instructions, the 

powers which convention gave the Queen of England, and which he 

exercised in the colony as Chief Executive, and his position as repre-

sentative of the British Government. 

The Governor spoke with the authority of an agent of the Imperial 

Government to men whose position was essentially that of administrators 

* rf also R. M. Fletcher, The powers of the New Zealand Governor under 
responsible government, M.A. thesis, V.U.W. 1939. 



of a subordinate region of the Empire. He was an active salaried 

official responsible to the Colonial Office. Although paid from the 

colonial revenues, his salary had been fixed by act of the Imperial 

Parliament and could be altered only with the approval of the Imperial 

Government. Technically, after 1828 colonial governors were under 

the same rule for term of office as then prevailed in the Indian 

administration, and after six years a Governor should 11as a matter 

of course, retire from his Government" unless there was some special 

f t . . h. 1 reason or re a~n~ng ~m. As there were an increasing number of 

posts to which he could be transferred, colonial governorship could 

become a career service. In practice the position was not so straight-

forward: Governor Fitzroy was recalled within two years and did not 

again hold a governorship; Governor Grey was Governor under various 

titles for eight years, 2 and although Gore Browne and Grey on his 

return to New Zealand both served just over six years, the termination 

of their offices was not expected in New Zealand, and in the case of 

Grey meant the end of his colonial service career. The possibility 

of a Governor's recall, or of the extension of his term of office, and 

Imperial control of the salary he received, stress the fact that he 

was an efficient rather than a merely dignified part of the constitution, 

that his office was active and political. His primary duty was to 

1 Murray/Darling circular no 2, 31/S/28, H.R.A. ser 1, vol XIV, p 218; 
cf Bay of Islands Observer 10/3/42 citing new Colonial Regulations. 

2 Initially, in late 1845, Grey took office as 11 lieutenant 11 or acting 
governor, and could be considered covered by the special reasons 
qualification in Murray's circular. Grey left New Zealand at the 
close of 1853, exactly six years after he assumed office as 
Governor-in-chief under the charter of 1846. 



3 uphold Imperial interests, seeing "that the mother country receives 

no detriment. 111 As far as his ministers were concerned, the Governor 

alone was arbiter of what constituted an Imperial interest. 

It mattered little whether the stream of circulars and despatches 

from the Secretary of State for the Colonies came to the colonial 

ministers through the hands of a Governor or of a High Commissioner -

the information was received in either case. Despatches from New 

Zealand to the Colonial Office, however, were a different matter. It 

was a firm Colonial Office rule that any communications from a colony 

should be forwarded through the Governor together with any comments he 

cared to make. The use - or abuse - of this power by Grey in his 

first term of office has been described by Dr McLintock. 2 After 1856 

this pewer of the Governor was important in relation to military affairs 

and questions of native policy, but otherwise was of little significance. 

The Governor was also expected to send regular reports on the country 

and its politicians, but again this right and duty was of more signi-

ficance in the days of a crown colony Governor than after 1856: apart 

from the stress Gore Browne laid on the problems created by the rapid 

growth in provinces' powers after 1853, his reports were significant 

only in the picture he painted of racial problems. Browne's dislike 

of extreme provincialism might have influenced the Colonial Office's 

reaction to the acts of an ultra-provincialist ministry, but such a 

ministry never came into office. 

1 H. Merivale Lectures on Colonization and Colonies, 1861 ed p 649, 
(cf extracts quoted in A. Todd, Parliamentary Government in the 
Colonies, p 576-8). 

2 Crown Colony Government, e.g. pp 220-1, 406-7. 



More important than the Governor's role as liaison between the 

British and New Zealand governments, was his liaison between civil 

and military authorities in New Zealand and - a topic outside the 

scope of this thesis - in particular the role he played in the 1860's 

in the quartet of Governor, Colonial Office, local military officers 

and War Office. By his Commission the Governor was Commander-in-

chief and Vice Admiral in New Zealand. The Governor could disagree 

with the local military but from the New Zealand ministers' point of 

view all matters concerning defence were a matter of negotiation with 

the Governor. The long-term issue of finance was settled in negotia-

tion with the Imperial Government, the short-term question of issues 

from the Commissariat Chest was a matter of the Governor's discretion. 

Argument over payment for construction of barracks developed in the 

years before the outbreak of the Taranaki war. It was closely 

associated with the question of disposition of the troops - if ministers 

considered it necessary to post troops to a particular area, they' had 

to persuade the Governor to issue the necessary directives. 1 Again, 

on the question of the number of soldiers in the colony, long-term 

decisions were made by the home authorities, but the Governor could 

exercise some discretion in retaining the troops while negotiations 

took place, and he could support, or refuse to support, his Government's 

arguments for retaining the troops. For example, despite instructions 

1 cf AJHR 1858 A-3, A-3A, 1860 A-7; R.M. Fletcher, The Governor as 
Commander-in-chief, Historical Studies-Australia & New Zealand Nov. 1943. 
At this time the relations between Governor and local officer command
ing the troops were governed by a circular of :12/9/57 issued by the 
Commander-in-Chief of the British Army (quoted in the N.Z. Gazette 
12/2/58). 



5 from Great Britain, Gore Browne in 1858 for a time delayed the 

return of the 58th regiment, and the degree to which Grey obstructed 

the policy of the home government and delayed the withdrawal of the 

troops in the 1860's is described in detail in the thesis by G. C. 

1 Hensley. In the calling out of the local militia, while ministers 

could advise, the decision lay with the Governor. Similarly the 

decision to declare martial law at New Plymouth and to attack Maoris 

resisting survey of the disputed Waitara block was the responsibility 

of the Governor, even if he did obtain the concurrence of ministers 

through the Executive Council. When Grey decided to reverse the 

steps taken to acquire the Waitara block, he too sought his ministers' 

concurrence, but he too had the final decision and the final responsi-

bility. In 1860 it was Governor Browne who called on Governors of 

neighbouring colonies to send assistance when the war broke out. 

That his ministers concurred in these steps does not alter the situation 

(although in terms of practical politics the Governor was almost bound 

to secure their approval to safeguard his own position). 2 From the 

time the first responsible government took office there were outbreaks 

at Taranaki and possible disturbances elsewhere which apart from any-

thing else gave the Governor a key role in the government of the 

country. 

Apart from questions of defence and the handling of native affairs, 

1 The Withdrawal of the British Troops from New Zealand 1864-1870. 
A study in Imperial relations. M.A. thesis, C.U. 1957, chapts 2 & 3. 

2 cf R. S. Boyd, Imperial troops in the Maori Wars 1860-1866, M.A. 
thesis, V.U.W. 1957, p 29, 44 note 61 (Waitara war), 82 (Browne's 
policy towards the Waikatos), 95 (withdrawal from the Waitara block). 



6 the Governor's role in administration was less significant. He 

was essential to the working of government but was not powerful or 

even very influential. Possibly if Browne had been a civilian and 

interested in domestic problems he could have obtained a more important 

role. 

Before responsible government was granted Gore Browne defined his 

position under the new system, stating, inter alia, that 

"in all matters under the control of the Assembly Liii/ 
would be guided by the advice" 

of his ministers regardless of his own opinions, adding, in an 

explanatory memorandum, that 

"of course, {_h!!_f reserves to himself the same constitutional 
rights in relation to his ministers as are in Britain 
.practically exercised by the Sovereign." 1 

A decade later Bagehot formulated the Queen's three rights, to 

be consulted, to encourage and to warn. Today it is apparent that 

Queen Victoria's intervention was more active than Bagehot supposed, 

but without knowledge of the writings of either Bagehot or later con-

stitutional commentators, Browne was determinedly conscious of these 

rights and made sure that his ministers appreciated them also. Every 

aspect of government came within his purview. He sent a stream of 

memoranda to his ministers: answers, questions, reminders and 

suggestions: "Without desiring to interfere," for example, he pointed 

out to them the opportunity which had arisen 11for establishing a 

1 minute of 15/4/56 & memorandum of 18/4/56, V & P, HR, 1856, App A-13; 
also enclosures to Browne/Labouchere 30/4/56, GBPP xlvL 2719Llf&o). 
cf Merivale, Lectures on Colonization p 666: llunder responsible 
government ••• /the governor/ becomes the image, in little, of a 
constitutional king." -



7 complete and efficient system of immigration"; he thought a person 

outside the Post Office had been placed over an official there 

"without any sort of claim except that of private favor" but would 

not interfere; he suggested beautifying the Auckland Domain; wanted 

to know when the General Assembly was to meet; suggested the establish-

ment of a Government Investment Fund; wanted ministers to supply a 

memorandum for the British Government on the address of the Superintendent 

of Wellington to his Council; asked for the Attorney General's opinion 

on unauthorised expenditure by the Wellington provincial government; 

and so forth. When he learnt by private letter from the Governor of 

Victoria that his ministers had made proposals to the Victorian govern-

ment concerning steamship communication between the two colonies, he 

reprimanded his responsible advisers: he was to be informed officially 

when they decided upon a particular course so that he could record his 

opinion on the documents or bring the matter before the Executive 

Council. 1 

A host of unexciting statistics were placed before him and a 

score of decisions continuously passed through his hands for formal 

approval. In his original minute of April 1856 Browne had stated 

that 11 in approving appointments to vacant offices, he will require 

to be assured that the gentlemen recommended are fit and eligible 

for their respective situations." Although under responsible govern-

ment the Governor followed the advice of ministers as a matter of 

1 memoranda of 18/3/58, Stafford MSS folder 4, 15/10/59, 14/7/59, 
6/6/59, 18/4/59, 12/9/59, 8/10/59, 8/1/59, ibid folder 3. 



8 course, he personally noted his approval of the appointments of such 

comparatively minor officials as coroner, sheriff, clerk of the 

1 Supreme Court or clerk for the Attorney General. 

By his Instructions the Governor was empowered to exercise the 

royal prerogative of pardoning criminals. The few capital sentences 

passed had still, as under crown colony government, to be considered 

by the Executive Council. 2 In other cases it was the opinion of both 

the Attorney General and the Chief Justice in 1860 that, although the 

Governor was advised on pardons by the Attorney General, he remained 

responsible for the actual decision. 3 

As constitutional head of the executive, the Governor was 

involved in the day to day government of the country. He acted on 

ministers' advice, but could insist that they justify their recommenda-

tions and that they at least consider matters he brought to their 

attention. At set hours during the week the Governor was accessible 

to the ordinary citizen, 4 and through him private grievances could be 

brought to the attention of his ministers. 5 In addition, especially 

when communications were poor, a perambulating vice-regal party could 

1 Archives of the Justice Department, J ,1/1 passim. 
""••l·t~~ -2 cf Executive Council minutes of 3/l/62j; Labouchere/Browne 4/10/57. 

AJHR 1858 A-5; Fletcher thesis p 150 'f. Returns of capital sentences 
executed were sent at irregular intervals to the Secretary of State, 
Archives of the Governor-General, G.25. Under the Execution of 
Criminals Act 1858, certificates of execution were published in the 
Gazette. None were notified until 1862. At least 8criminals were 
executed between 1855 and 1856, 6 of them in the Auckland province. 

3 NZPD 1860 p 778-781. For pardons issued after 1866 rf Justice 
Department Archives, J 11 1. On Sewell's haphazard recommendations 
when Attorney General cf C. C. Bowen/H. S. Selfe 14/6/62,le.ttert 3~ Ut~Jtte.-bwy 

4 cf Chapman's New Zealand Almanac for 1860 p 150. A$soc.i~tie>n. 
5 cf, for example, Browne's draft letter to Busby on p2~~. 



I. 

Draft of a letter from Governor Browne 

to J. Buspy 

in answer to a letter from Busby 

dated Auckland 16 December 1858. 

Reproduced by courtesy of 
the National Archives, 
Wellington. Browne MSS 1/3 10 
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r---- I . . 
My Dear Mr Busby 

I will of course 

see ~Irs Smith or any one who 

desires to see me but I 

think it would be well t d untters an 
that she should know 

~w-~ 

--.u;y ---puwer- ~ 

--tne~Pea-l~~m1mn&., 

------1 - - -- -

I 

z . 

that 
My advisers being, ex officio, 

responsible for my acts 

they must necessarily 

have the opportunity of 

advising me in reference 

to them. -a&d--

Any petition which I 
therefore 

send home must taepef&~ 

I either reach me through 

J. -- ........... ~--~·-----t-- ---- ------ --· --
l 

4- . 

them or be referred by me 
I ~hall t ·hen ,· 

to them. ~.t..h.e.p<C 
/ ./.' ,/ 

be fl:"·~~~~.O th.e / Sec g t~~ ,/ 
of / $tilt k th .t-.tfeir 

remarks Ml'-~t""~-
,..;r 

~., :£. m~ci-mi-.. ~ 
],.1;..-m~~;aT,_...-y--t>o• add'-

Such a course is essential 

to the existence of what is 

termed responsible Gov 

and any deviation from 
' j it would be a breach of 

l -tim faith on my part. 

, You 'i!~~ · ze ceiv 
any 7es-s:F.ew of opin · 

which !Personal s . pat 

might/ lead me t! / exp 
J 

wou~ be better res 

that 

.r 
YOtl"'Wi<"l:'.]: rls'O''<rpe tdla:t 

If under these circumstances 

If knowing that I can express no opinion 
Mrs S wishes to see me I shall 
without the advi•e of my R.A. 

be happy to see her at a tomorrow 

at 11 a m. 

* The underlined portions are written in a 
different colour of ink. 

-, 
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perform a useful unifying function. One of Browne's first acts 

was to tour the various parts of the colony, establishing personal 

contact with provincial leaders and meeting the people. Wherever 

he went there would be a levee, a dinner, a ball, perhaps a concert: 

probably not very different from vice-regal receptions today except 

that the small population permitted more personal contact with the 

1 1 •t. 1 oca c~ ~zenry. 

Unfortunately, in 1859 on his second round Browne became involved 

in the land dispute which led to the Taranaki war and thereafter, 

apart from visiting New Plymouth, he considered it his duty to remain 

at or near Auckland. In fact his more active political role in the 

mid-nineteenth century made it less easy for the Governor to perform 

his social functions outside the capital than is the case tod~y. In 

the days before electric telegraph it was undesirable that the Governor 

should long be absent from the seat of government, although it should 

be remembered that government was so small that it was relatively easy 

for a sizeable proportion of the cabinet to accompany the Governor. 

lfuen the Governor travelled, part of the machinery of government went 

with him so that there were cabinet ministers attendant on the Governor 

and cabinet ministers resident at the capital. It is probable that 

the colony's silver seal accompanied the Governor on his travels, and 

formal decisions were made and published from the Governor's temporary 

1 cf Southern Provinces Almanac for 1861 pp :s:e, 113; Otago Colonist 
23/12/59, Otago Witness 24/12/59; cf also descriptions of levees in 
McLintock, Crown Colony Government p 114, & Sewell Journal 11/1/56 
p 847, & regulations for attendance at levees, N.Z. Gazette 1858 p 80. 



10 'd 1 res~ ences. 

It was harsh but not entirely unjustified for Fox to comment 

that Browne 11has exhibited a strong aversion to locomotion during 

his whole administration, having only paid two flying visits to the 

European settlements during the five years that he has been here, 

2 contentedly passing bis.· time at the remote headquarters of Auckland." 

The effect, however, was that Browne was strongly influenced by a 

small Auckland group and was isolated from the South. His brief 

visit to the Waikato in 1857 showed how a Governor in his travels 

not only could improve relations with Maori (or European as the case 

might be) but also himself learn in the process. 

The Executive Council 

The transition to responsible government centred on the Executive 

Council. Old officials were displaced and the Governor appointed to 

his Council ministers who had the confidence of the popular house of 

the legislature. The nature of the responsible government established 

hinged to a considerable degree on the relationship of the Governor 

with the Council. The functions of the Governor in domestic affairs 

resembled those of the Queen in England. But the Executive Council 

had no counterpart in England. It was a colonial institution. 

1 On the Governor's formal custody of the seal cf the file on the 
Great Seal of the Dominion in the Archives of the Internal Affairs 
Department, I.A. 158/90 file 79/2533. 

2 Fox/Godley 5/5/60, Godley Correspondence Vol 7p76~Governor Grey 
when he returned showed no greater desire to travel South than had 
Browne. 



1 The Executive Council derived from the Governor's Commission 

and Instructions. In crown colony days it was a consultative body, 

consisting of a few senior officials summoned by the Governor to 

consider business which he laid before them. The Governor was 

instructed to consult with his Council in the execution of the powers 

and authorities committed to him by his Commission. After responsible 

government was granted he was further instructed only to exercise his 

powers "by and with the concurrence" of the Council. But as in the 

past, he need not bring before it matters which he considered too 

unimportant to require the Council's advice, and in urgent matters he 

could act without first summoning a Council. He could still act 

contrary to the Council's advice, reporting all the circumstances to 

the Secretary of State at the first convenient opportunity.
1 

Certain powers might be conferred on the Governor in Council by 

local enactment. Mostly these were powers to make regulations by 

order in council. In the 1850's the New Zealand House of Representa-

tives refused to grant the Governor any additional powers in the 

reserved field of native affairs. For example, in 1856 a clause was 

inserted into the Native Reserves Act stating that "every act which 

is authorized or required to be done by the Governor under this Act 

shall be done only with the advice and consent of the Executive 

Council of the Colony." Similar restrictions were placed on the 

1 cf Browne's Commission & Instructions, V & P, HR, 1856 App B-5; 
Grey's Commission & Instructions, AJHR 1862 A-1. 



12 Governor's exercise of powers under the Native acts of 1858. 1 

In the first years of responsible government the role of the 

Executive Council in a colony depended to a considerable degree on 

the various governors and their responsible advisers. Alpheus Todd 

wrote in 1880 that where responsible government had been established 

it was not customary for the Executive Council to be "assembled, as 

under the old system, for the purpose of consultation and discussion 

with the governor." It was only "convened for purposes required by 

law, or when it Lmigh!/ ••• be necessary to hold consultations un-

connected with party politics. 112 But in the 1850's responsible 

government in the colonies was still a novelty and the role of the 

Executive Council was not well defined. Even the Colonial Office 

apparently was uncertain as to the relations which a Governor should 

have with his Council under the new system. In January 1858 

Mr Secretary Labouchere sent a private and confidential circular to 

colonial governors requesting a report on how far they considered 

the Governor's attendance at the deliberations of his Council useful 

or desirable. 3 Sir W. T. Denison of New South Wales met an unexpected 

difficulty in having no power to remove members from the Executive 

1 cf D. K. Hunn, Control of Native Affairs under Responsible 
Government, M.A. essay, VUW 1959, p 38-40; W. L. Renwick, 
Self-government and Protection: a study of Stephen's two 
cardinal points of policy in their bearing upon constitutional 
development in New Zealand in the years 1837-1867, M.A. thesis, 
VUW 1962, e.g. p 295, p 311 f, 383. 

2 Parliamentary Government in the British Colonies p 37. 
3 Labouchere/Browne 30/1/58, cf Browne's reply of 14/5/58, 

Governor-General Archives, G 25/7•' 



Council. He inquired from the Colonial Office whether he had the 

legal power to summon only ministers of the day to Council meetings. 

The Secretary of State was not very helpful in his replies to 

Denison's queries, although eventually Denison was sent supple-

mentary instructions empowering him to remove Councillors from office. 

It had taken the Colonial Office some months to realise that North 

1 American governors already had such powers. 

In a despatch to Denison in February 1858, Labouchere stated 

that he had no objection to the Governor having non-official members 

(i.e. non cabinet ministers) .iisti cl)'- participating in Council meet-

ings. What Labouchere considered essential was that the arrangements 

which the Governor made should be fixed in concurrence with his 

responsible advisers.
2 This, in fact, was the main advice the 

Colonial Office offered in questions concerning the Executive Council 

and the Governor's relations with his ministers. 

In the Executive Council the Governor had to hand an institution 

which he could use to meet his ministers and to discuss problems 

with cabinet. Under Governor Gore Browne, as under his successor, 

the New Zealand Executive Council did not develop into an important 

institution. Browne did not utilise the Council to bring order and 

co-ordination into the new system of government or to formalise his 

1 :Documents respecting members of the Executive Council, V & P, 
NSW, 1859-60 Vol 1 p 1125 f. Sir William Thomas Denison was 
Governor of New South Wales from 20/1/55 to 22/1/61. In addition 
he was issued with a Commission as Captain-General & Governor
General. 

2 Labouchere/Denison 11/2/58, V & P, NSW, loc cit. 



14 relations with his ministers. The rather haphazard way in which 

Browne used his Council may be seen by considering contemporaneous 

developments in New South Wales, mother colony of New Zealand and 

its closest neighbour. New South Wales was larger, more developed 

than New Zealand, and had an easier transition to responsible govern-

ment, avoiding the fiascos of the New Zealand General Assembly in 

1854. Unlike Browne, Governor-General Denison received revised 

Instructions and a new Commission along with the New South Wales 

constitution of 1855. Despite these differences the task facing 

Denison and Browne was similar. Denison deliberately used his 

Council as the means of introducing responsible government. Like 

Browne, Denison appointed a ministry before the meeting of the legis-

lature, and as in New Zealand, the Governor's nominees shortly lost 

office. As Denison was not bound by his new Instructions to include 

officials ex officio in his Council, he could restrict membership to 

future responsible ministers without waiting until they assumed 

departmental responsibilities. 

On 29 April 1856 the Donaldson ministers were appointed to the 

Executive Council of New South Wales. The first parliament met in 

late May and a fortnight later the ministers assumed their portfolios. 

Some weeks later the Council, at the Governor's invitation, settled 

the departmental arrangements for the new system of government: the 

number of ministers and the responsibilities of each. 1 Then, on 

1 New South Wales Executive Council Minutes no 39, 4/8/56, & 
cf no 54 13/10/56, N.s.w. State Archives. 



L5 15 September 1856 Denison presented a long memorandum to the Council 

outlining the nature of the new system as he envisaged it. The 

Governor expected ministers to deal personally and individually with 

him, or to present their personal recommendations for endorsement of 

the Executive Council. On major questions or in cases involving 

new principles of policy, he expected ministers to meet beforehand 

and to present their views in a minute to the Governor to be laid 

before the Council for discussion. Clearly Denison expected all 

formal matters to be routed through the Council. Finally, and the 

most significant point, Denison wished the Council to have regular 

weekly meetings. Councillors discussed the Governor's memorandum 

1 and accepted his proposals. 

Probably Denison was unduly pedantic and undoubtedly the range 

of government duties in centralised New South Wales required more 

organisation than was necessary for New Zealand. On the other hand 

Browne was not sufficiently bureaucratically minded. The result in 

New Zealand was not simply that the Executive Council was less 

important than the Council at Sydney. The machinery of government 

was less systematised at this level, a reflection of Browne's greatest 

defect as a Governor. He was unsystematic and he was limited in his 

interest in the work of government. Neither defect would have 

mattered had he not been involved in a situation which required 

1 cf Denison/Secretary of State 25/9/56 especially encl 2, extract 
of proceedings of the Executive Council on 22/9/56, V & P, NSW, 
loc cit. 



16 either bold leadership, imagination and flexibility of mind, or 

else a readiness to give full and defined responsibility to ministers. 

Hence the uncertainties and confusion in the administration of native 

affairs. 

In reply to Labouchere's confidential despatch of January 1858, 

Browne gave a fairly detailed outline of the relations established 

between himself and his ministers. While he did not use the Council 

for discussion of "Colonial policy", he stated that "when there 

has been any difference between myself and my advisers on matters 

affecting the interests of the Crown I have always required that 

they should be considered in Council and recorded in the minutes. 111 

In practice the Governor and ministers tended to sort out differences 

of opinion in private interviews and in the exchange of minutes -

. 2 
the Memorandummiad of 1864 had a precedent ~n the 1850's. 

In one important field however, that of defence, Governor Gore 

Browne still used the Council for consultation. In 1860 there were 

seven special Council meetings summoned on account of the Taranaki 

war: on 25 January the Governor submitted to a full Council the 

question of completing the Waitara purchase, and after "full con-

sideration of the circumstances" the Council advised the steps 

which led to the outbreak of conflict. Next month a full Council 

assembled to hear the latest reports from Taranaki before the Governor 

left for New Plymouth. Some four months later the Council met to 

1 Browne/Labouchere 14/5/58, G 25/7 (cited above p 24q n 3), 
2 cf AJHR 1858 E-lA & Browne's correspondence with C.W. Richmond, May

July 1858, Richmond.-Jltkinson Papers Vol 1, p 399 et seq, cited above 
p 210 n :2. " Iviemorandummiad was J. E. FitzGerald 1 s description for the 
quarrel between Grey & the Whitaker-Fox ministry, Gisborne Rulers & 
Statesmen p 168; cf AJHR 1864 E-1 . ' 



7 consider Colonel Gold's urgent requests for more troops. 

request of the Council" Commodore Loring R.N. and Colonel Mould, 

the commander of the Auckland garrison, attended. The Council 

recommended sending all possible troops, the ordering of rifles, 

etc. On 24 September it considered measures to face the feared 

attack on Auckland, and it met twice, in October and November, to 

consider further measures to protect Auckland. It also met in 

late October to receive a report from the Native Secretary that 

as the result of the murder of a ~~ori, Major Speedy might be in 

danger because of a state of excitement at Patumahoe, a village 

1 near Auckland. The Council wisely recommended that Major Speedy 

should be warned of his danger, and that two or three steady police 

constables should be placed under his orders - ostensibly to 

investigate the murder. 2 

In summoning his Council to discuss these matters, however, 

Browne was not necessarily consulting only his responsible advisers. 

Others competent to advise were invited to attend. On one occasion, 

on 22 January 1861, the two ministers attending were outnumbered by 

the Auckland garrison commander, a captain of the Royal Navy and the 

Native Secretary. Except for the notable case of deciding to complete 

the Waitara purchase, Browne neither formally committed the ministry 

1 Major James Speedy was appointed Resident Magistrate at Papakura 
in January 1859. 

2 Minutes of the New Zealand Executive Council, 25/1/60, 26/2/60, 
3/7/60, 24/9/60, 13/10/60, 16/11/60, 20/10/60; cf minutes of 
1/3/61 reproduced on p l'S<f"# 



MINUTES OF EXECUTIVE COUNCIL MEETING 

FRIDAY 1st MARCH, 1861 

(reproduced by courtesy of the National 
Archives, Wellington) 





t-~
 

. 
. ~i

t 
~ 

tl 
~ 
~
 

. r t
r 

. ', 
r 
~
 

l 
. ~
 

t"'
 ~ 
~
 

. 
~ .·· 

~ 
.~ 

: 
' 

~
~
 ~

. 
r:; 

. 
f}

 
. 

' 
~
~
~
 

~.
· 

"
~
 

[ 
~ 

N
 
r.
~~
}o
 ~ 

~ 
~ 

k 
~ · 

~ 
~
 

't 
~ 

£ 
~·'

t..
 

,J
 
~ 

~ 
~ 

~t'
 

~ 
J~

~ 
{ 

. 
~ 

. 
t 
~ r

. 
~ 



.· ....•.... ·., ... :f~ 
i. 

. . . . 
. ·~·: -~·. 

; 
~ 

.. 
.. 

. 
\1

 
~ . 

, 
:· 

;t,;:; 
~
 

~
 

. 
-

'N
 

-~ 
.~. 

--s 
~~··~~. 

t 
• 
~
 

l.-J:l. .. ~ 
f .">~f ~

 ~ ~"" 
~~-

. 
~
~
 

.~ 
"'".~·-

·~~·..&.:.~ 
' 

j~ 
. r.·~. ~ ~~ 

~~~~~ 

~~ ~~~~~·~····.· .
.
.
 ~ 

.
.
.
 

~
 
~
·
·
 

~~~. 
' 

.. 
. 

~
 

.! 
·. 

•• 
"j_

 
• 

~ 
~ :·.. 

: 
. 

. 
-. 

. 
. 

. 

' 
. 

' 





18 to his views nor, unlike Denison, used the Council as an opportunity 

to have regular round table discussions of ministerial recommendations 

previously determined by them in cabinet. 1 On a few special occasions, 

Browne used the Council, not as Denison had proposed, but as it had 

been used in similarly difficult circumstances before 1856. It pro-

vided an opportunity for the Governor to seek the collective advice 

of senior officials - not necessarily all sworn to the Council -

without thereby lessening his own discretionary powers. 

For the rest, however, Council was restricted to such formal 

business as by law had to come before it. Government decisions were 

recorded not so much in the Council minutes as in exchanges of letters 

which were not official papers, or in the form of Browne's monogram 

on documents in departmental files. 

For its regular business Council met but erratically - after the 

Fox Government came to office in 1861 the Council apparently did not 

meet for four months. There were only nine formal meetings in 1860. 

Even so the Council had more business to attend to than in previous 

years, as various orders had to be made consequent on the outbreak of 

war, such as constitution of militia districts and regulations for 

the services of volunteers. In all, 26 orders in council were issued, 

16 relating to defence, and the Council advised the issue of two 

Proclamations. Various formal decisions had to be made with the 

development of the Collingwood goldfields, such as proclamation of a 

1 cf Minuteof NSW Executive Council passim, & extracts from Council 
proceedings, encl. to NSW Colonial Secretary/N.Z. Colonial 
Secretary 17/9/58, AJHR 1860 D-lpSf. 



goldfield and constitution of a warden's court. Then there were 

harbour and quarantine regulations, the setting of new postal rates, 

the authorisation of land grants (normally to a Superintendent for 

public purposes), or a retiring allowance to a civil servant, or a 

native education grant (in this case to the Church of England) -

and this just about covers the work in one of the busier years of 

the Executive Council under Gore Browne. After Browne's retirement 

in the course of the next year the Council's work continued along the 

same restricted lines. 

Three reasons why the Executive Council did not develop into a 

body for the regular meeting of ministers with Governor are (1) the 

weakness of the old Executive Council, (2) the existence of anomalies 

in the composition of the Council, and (3) the smallness of the 

cabinet. 

When Browne arrived in New Zealand in late 1855 he had an 

Executive Council consisting of three "old officials", Sinclair the 

Colonial Secretary, Shepherd the Colonial Treasurer and Swainson the 

Attorney General, and Lieutenant Colonel Wynyard the senior military 

officer. All were members ex officio. All were members of long 

1 standing and had tended to be "yes men" under Governor Grey. 

Browne's main concern was to assess the native problem. For expert 

advice in this field he had to turn to such men as Lieutenant 

J. J. Symonds the Native Secretary, McLean, the Land Purchase 

1 cf Rutherford, Grey p 154-5. 



) Commissioner, Bishop Selwyn, Chief Justice Martin and others of 

long experience - the so-called periti. For knowledge of the 

settlements in the former province of New Munster he could expect 

no help from officials who had had little official responsibility 

for that area since the creation of the province in 1848 - the year 

of the foundation of Dunedin and before the foundation of Christchurch. 

In the other field which interested him, the usurpation of powers by 

the provinces, he could hardly expect to receive helpful advice from 

the men who, after Governor Grey's departure, were primarily respons-

ible for that situation developing. Finally, had he wished to under-

stand the financial position of the government he would have had to 

turn to Dr Charles Knight, the Auditor-General. 

Before the establishment of responsible government, therefore, 

Browne had little cause to turn to his Council and considerable reason 

to seek advice outside his Council. Once a responsible ministry was 

installed neither Governor nor ministers had much incentive to set up 

a vigorous Council. In the field of native affairs the Governor con-

tinued to seek advice from outside his Council or ministry. In 

addition, membership of the Council was not restricted to responsible 

ministers even if it did not include the chief irresponsible advisers. 

There was nothing in the Constitution Act about the Executive 

Council and the Instructions to the New Zealand Governor had not been 

revised since 1846. In 1856 Browne replaced the three civil officials 

by three responsible ministers and was able to add to their number by 

appointing ministers with or without portfolio, but Colonel Wynyard 

remained a member of the Council. 



In a despatch of May 1855 Lord John Russell had stated that as 

soon as the British Government heard of the establishment of responsible 

government in New Zealand, fresh Instructions would be issued to the 

Governor omitting the senior military officer from the Council, and in 

his negotiations with Sewell as premier-designate Browne wrote that 

"he will not object (having the Queen's sanction to that effect) to 

limit the members of the Executive Council to his responsible Ministers."1 

But a month later, when the short-lived Fox ministry was in office, 

Gore Browne in reply to Russell's despatch requested that the decision 

be "carefully considered. It appears to me that the presence of the 

officer commanding the troops is attended with many advantages." 

Viewing a subject "in a professional light only" his opinion might 

differ from that 11given by a person acquainted with the affairs of 

the colony, and responsible in that respect.tt The Governor explained 

that by the relations established between himself and his responsible 

advisers 11it is understood that questions of ministerial policy are 

not to be brought before the Executive Council, which will only be 

convened for purposes required by law to be approved in Council, or 

when it may be thought necessary to hold consultations unconnected 

with party views." Browne concluded with a reminder that the senior 

military officer succeeded the Governor in the event of the latter's 

2 death or removal from the colony. 

1 memorandum of 18/4/56, V & P, HR 1856 App A-13; Russell/Officer 
administering the government, 11/5/56, quoted in Browne/Labouchere 
23/5/56, GBPP xlvi.' 2719(1860). 

2 Browne/Labouchere 23/5/56 GBPP loc cit. 



1\'iinisters also accepted the continued membership of the senior 

military officer. In answer to a question in the Legislative Council 

in July 1856, Whitaker, Attorney General in the Stafford Government, 

stated that there "were many occasions when it would be very desirable 

that the Ministry should have the assistance of the officer commanding 

the troops to aid their deliberations, more especially on military 

questions. It was the intention of Ministers that he should continue 

to hold his seat. 111 

It is worth recalling that both Browne and Grey were themselves 

army officers. Nevertheless there were arguments for retaining the 

officer's membership, although not, one would have thought, for his 

automatic inclusion ex officio. Should military matters arise in a 

non-party way, it might be useful to know on the spot what the troops 

could or might do, especially as Governor and commander of the troops 

were responsible to different authorities in Great Britain. Ministers 

had no cause to involve the Governor in their domestic policy, but 

every cause to tie Governor and Colonel to responsibility for troop 

movement. As C. W. Richmond wrote to his brother-in-law in 1858, 

ministers had decided that the racial disturbances at New Plymouth 

should be discussed at a meeting of the Executive Council. "We 

desired LWynyard'i/ ••• advice as a military man, and also to secure 

2 his hearty concurrence in any measures that might have to be taken." 

In December 1861 Grey assumed office as Governor under revised 

1 NZPD 1856 p 290. 
2 C. W. Richmond/H. A. Atkinson 14/2/58, Richmond-Atkinson ?aper~, 

Vol 1 p 349. 



23 Instructions, in which all reference to ex officio members of the 

Council was deleted. The senior military officer, however, con-

tinued to participate in Council meetings at least until the end of 

1863, taking the chair in the absence of the Governor. On the 

departure of Wynyard with the 58th regiment in late 1858, Colonel 

Gold took his seat in the Council. He was replaced by Major-General 

Pratt who arrived in New Zealand in August 1860. Pratt in turn was 

in April 1861 succeeded by Lieutenant General Cameron, sent out from 

England to command operations at Taranaki. 1 

The small size of the cabinet was another reason for the un-

important role of the Council. The various ministerial reshuffles 

of the early 1860's and the appointment of ministers without p~rtfolio 

can give a false impression of the size of the cabinet. 2 In the 

first years of the Stafford Government there were two full-time 

ministers and one part-time minister, the Attorney General, and it 

was not until late 1860 that cabinet grew to five full-time ministers. 

From the start, premiers used the device of appointing ministers 

without portfolio. Stafford himself had no portfolio until after 

the prorogation of the 1856 session of the General Assembly. As 

cabinet had no formal existence, it was by being sworn as members of 

Council that a ministry was officially constituted and recognisable, 

and in particular, it was only as members of the Council that ministers 

1 Wynyard, Gold & Pratt were not gazetted as members of the Executive 
Council and this has misled some authorities. e.g. Parliamentary 
Record p 32, Scott, N.Z. Constitution p 79-80. 

2 cf, for example, Lipson's mistaken comment on the size of Domett's 
cabinet, Politics of Equality p 95. 



without portfolio had any status. Appointment as a minister 

without portfolio was a harmless, and one suspects, frequently 

meaningless reward for support in the House, although as minister 

without portfolio Weld in 1860 shared the parliamentary duties of 

his two colleagues in the House of Representatives. A premier 

might nominate a minister without portfolio to be a government 

representative in the Legislative Council or, in the 1860's, 

resident in the South Island. Sewell was no longer a member of 

cabinet or an active minister when he was in England in 1857 and 

1858. But as a member of the New Zealand Executive Council he was 

able to represent the colonial government officially in his 

negotiations for the Imperial loan guarantee. Similarly, the two 

Commissioners sent to England in 1869, Featherston and Bell, were 

members of the Executive Council. 

With the exception of a few months in 1862-3 there were not 

more than two ministers without portfolio in a government and often, 

1 when General Assembly was in recess, there were none. Only in 

1861-2 were there two such ministers resident at Auckland. As far 

as sharing the burdens. of government were concerned, or participating 

in cabinet discussions either in or outside the Executive Council, 

the contribution of ministers without portfolio appears to have been 

negligible. 

The cabinet planned by the FitzGerald ministers in 1854 was to 

have consisted of Colonial Secretary, Solicitor General, Colonial 

1 cf Table N over. 

I 



:4a Table N: Size of New Zealand Ministries 
1856-1866 

(cf Table 0 below pXfl~2) 

Size of ministry during Size of ministry in 
Year Ministry session recess 

.Ministers Ministers Ministers Ministers 
with without with without 
portfolio portfolio portfolio portfolio 

(in (in 
House) House) 

1856 Sewell 3 (2) 1 {O) 

Fox 3 (3) 2 (1) 

Stafford 3 (2) 2 (2) 3 0 = 3 

1858 II 3 (2) 1 (O) 4 0 = 4 

1860 II 4 (2) 1 (1) 5 0 = 5 

1861 Fox 1 4 (4) 3 (2) 

2 5 (4) 2 ( 1) 5/4 2 = 7/6 

1862 Domett 1 4 (4) 2 (1) 

2 4 (4) 3 {2) 4/5 3/1 = 7/6 

1863 Vfuitaker-
Fox 5 (4) 0 (O) 5 0 = 5 

1864 Weld 5 (4) 0 (O) 5/6 1 = 6/7 

1865 Stafford 3/5 1 = 4/6 

1866 
,, 

5 (5) 2 (O) 5 2 7 = 

Note 
Sewell as minister without portfolio 1856-8 is not included in the 
above figures. Nor is he included for the two months in 1859 
when he was Colonial Treasurer. (Stafford was then absent from 
the colony.) 

Scho1efield's Parliamentary Record p 32-3 is misleading: General 
Cameron was not a member of a ministry, Sewell in 1861 was a 
Legislative Councillor and in 1862 was not a member of the Domett 
ministry,. and Richardson and Mantell were not Legislative 
Councillors in 1864. 



25 Treasurer, and Native Minister. It was hoped that having resigned, 

Swainson would return to office to perform the duties of crown law 

1 officer in New Zealand as Attorney General. 

The cabinet actually established in 1856, however, was a rather 

different body. Late in 1856 Stafford became Colonial Secretary 

and Richmond became Colonial Treasurer, and also carried out the 

functions of Commissioner of Customs and Native I>iinister. Swainson 

was on leave overseas but the acting Attorney General, Whitaker, not 

only had been appointed Attorney General but was also a member of 

cabinet. 

In late 1856 when the first responsible ministers undertook the 

government of the colony, the Executive Council consisted of Governor, 

the commander of the troops, two political heads of department, and 

the local crown law officer. It is small wonder if there was no 

need to institutionalise relations between Governor and ministers in 

the Executive Council. 

1 Sewell Journal 3/6/54 p 605. 



GHAPl'ER 12 

GENERAL GOVERNMENT DEPARTMENTS 

As the Stafford Government came increasingly to gain control of 

affairs and to extend the functions of the General Government it 

strengthened the central executive. In 1856 the General Assembly 

delegated certain fUnctions to the provinces, for example control of 

magistrates' courts, postal services, and waste lands (although the 

Waste Lands Act was later disallowed 1 ). In 1858 there was further 

rationalisation of functions and central control was increased. 
2 

Only one important department of government had been abolished as 

a result of the establishment of the provinces, that of the Surveyor-

General. The responsibilities of other central agencies were 

reduced - for example those of the Registrar-General. Fer the rest, 

apart from certain public services which were formerly supervised by 

the Colonial Secretary or officials who were in communication with the 

Colonial Secretary• s office, the main effect of the administrative changes 

of these years was not to transfer work from one government to another, 

but to transfer responsibility. There is a significant difference. 

Much of the administrative problems of the early years was due not so 

much to confusion and change of duties as to the absence of any 

government agency or department which was performing the duties 

satisfactorily. When the first sessions of the General Assembly were 

l of above p t4~f5", 
2 of Morrell, Provincial System p 89 f; Polaschek, 

Government Administration in New Zealand p 18 - 20. 



2 held there were in existence provincial administrations aware of 

local needs. It was natural therefore to pass certain essential 

functions of government to governments which were in being and able 

to accept additional duties. Only in 1858 was there an administrative 

machinery in existence~ or planned, at Auckland to undertake new duties. 

In 1858 therefore~ it was natural to pass to the General Government 

duties requiring centralised organisationt but it is only partially 

correct to suppose that Genera+ Government took back functions from the 

provinces. It is more correct to state that in l85lt- and 1856 there 

was a tendency to give the provinces the duty of undertaking neglected 

public services~ and in 1858 and thereafter to give General Government 

that duty. A~inistrative changes then are commonly administrative 

innovations, and as the provincialising measures of 1856 in particular 

are evidence of the inadequacies of the General Government, the 

centralising measures of 1858 are evidence of the inadequacies of 

provincial governments. 

The main changes made in 18.58 were: the return af control of the 

lower tiers of the judiciar,y to the General Government, the 

establishment of a separate Crown Grants Office and creation of the 

office of Secretary for Crown Lands, the establishment of a Postmaster-

General's office, the establishment of an Attorney General's department, 

the strengthening of the departments of the Auditor-General, the 

Registrar-General, and the Colonial Treasurer~ and the creation of 

the affices of Commissioner of Customs and Native Minister. 

The methods adopted to give legal effect to these changes are 

an indication of the peculiarities of the public .aeeounts: some changes 



3 were made by alterations to the Civil List or departmental votes, but 

others do not appear in the Appropriation Act at all and were effected 

by special legislation and financed from separate accounts. 

The Civil List covered Uhe senior officials of the central 

government establishment, although only the salaries of the Governor 

and two judges and the vote of £7,000 for native affairs were specifically 

itemised in the schedule to the Constitution Act. The first major 

reform of 1858 was to double the number of majpr departments of state 

from two to four and to provide each with a minister and permanent 

head paid from the Civil List account. The salaries of ministers 

was raised from £700 to £800 p.a. and the permanent heads were to 

receive £400 p.a. The simplicity of this structure is both 

revolutionary and deceptive. The new departments were those of the 

Attorney-General and the Native Minister. The Attorney-General's 

department was to undertake those functions of a modern department of 

justice which the Colonial Secretary's Department had not relinguished 

to the provinces, together with the control of Resident Magistrates, 

sheriffs and coroners, now restored to General Government, and of newly 

created District Courts. 

Creation of a Native Minister's Department gave formal expression 

to the arrangements made between Governor and ministers in 1856. In 

fact it did not result in any immediate administrative change. Richmond 

continued to perform the same functions under a new formal title, 

McLean continued to double the roles of Chief Land Purchase 

Commissioner and Native Secretary and to run his own private empire. 

The Native Secretary's salary was used to bring McLean's se~ary as 



Commissioner up to the figure of £400 p.a. and to provide an 

Assistant Native Secretary. -

In 1853 control of' customs collection;) was transferred £rom the 

Commissioners of' the Treasur~ in London to the New Zealand Government. 

At first the colonial government merely retained in force the 

instructions to customs officers which had been issued to them by the 

British Commissioners. One of the tasks of responsible government, 

therefore, was to bring customs into the regular administrative system. 

A massive Customs Regulation Act was passed in 1858. By that Act the 

title of' "Commissioner of Customs" was created. It was also intended 

to have a Secretary to the Commissioner as permanent bead of the 

department. But this was a paper department. The Colonial 

Treasurer's Department and the Customs department continued to be the 

1 same. 

The next department was that of the Postmaster-General, an office 

created by another act of the General Assembly. He was voted no 

salary, however. This is not surprising. The Postmaster-General's 

office was also that of the new Secretary :for Crown Lands. This 

position also was created by statute, and the salaries :for the new 

department were met from fees charged on the issue of crown grants. 

Although both new positions could be held by a cabinet minister, only 

the position of Postmaster-General was excluded :from the provisions of 

the Disqualification Act 1858 and could be held by a member of the 

House of' Representatives. The position of Secretary for Crown Lands 

was not necessarily a political post and in 186~ became a permanent 

1 of Civil Secretary• s Circular letter 5/8/53, no 53/9/6~, cited i11 
M., 1 ~5 in the Hooken Library; N.Z. Gazette 15/8/53; Earl 
Grey/@rey 8/8/50, New Munster Gazettet\{:iJiif»t7;Paki:ngtoJV'Grey 
16/7/52, lbid 28/12/.52 p 5£, & N.Z. Constitution Act sec 63. - . 



5 position. No provision was made for a permanent head of the 

departmemt (or departments). 

The main changes made in 1858 then, were the creation of four 

new ministerial posts {Commissioner of Customs, Native Minister, 

Postmaster-General, and Secretary for Crown Lands), each on paper with 

its own little departme:nt. The actual cha:nge was the creation of two 

new departments: those of Attorney General and of the Secretary for 

Grown Lands. As there was already an Attorney General i:n cabinet 

the mi:nistry was increased from three to four and H. J. Tancred, a 

Legislative Councillor, having become minister without portfolio 

during the course of the 1858 session of the General Assembly, at the 

clos$ ot the session assumed the offices of Secretary for Crown Lands 

and Postmaster-General. His daties although nominally performed 

by others in the past were in fact new. The Grown Grants office had 

been neglected when attached to the Colonial Secretary's Department, and 

the provinces had had little more suecess, in association with the 

Colonial Secretary's Department, in establishing a colonial postal 

1 service. The Postmaster-Genera:J, was also responsible for the 

new subsidised steam service negotiated by Sewell. 

What the Stafford Government had done in 1858 was to create paper 

departments which could be brought into being as the occasion arose. 

In the course of 1859 Henry Sewell returned to New Zealand and relieved 

Richmond of the Treasury, but alro.o18:1t immediately he broke with his 

1 ef C.W.Richmond, NZPD 1856-58 p 512; Ota.go Witness 2V7/58;0t!So<Oion;stwlff~•; 
D. Robertson (comp), Early History of the New Zealand Post 
Office p 54; H. Robinson, A. History of the Post Office 
of New Zealand p 83-7; Stafford, NZPD 1856-58 p 405" 



6 colleagues and resigned. A reason he advanced, though not the 

chief one, was that it was unnecessary to have five ministers. 1 As 

Stafford was overseas in 1859 and Tancred also acted as Colonial 

Secretary it was not until Stafford resumed his duties in November 

1859 that government actually consisted of even four ministers. 

In November 1860 F. A. Weld, who had served an apprenticeship as 

minister without portfo]O in the 186o session of the General Assembly, 

was appointed Native Minister, raising the number of cabinet ministers 

to five. In the next decade there was little change in the composition 

of cabinet apart from the addition of the occasional ministers without 

portfolio. Cabinets in the 1860's fluctuated in size between five 

and seven ministers of whom four or five normally held portfolios. 

The main changes made in the early 1860's were- the creation of the 

department of a Minister for Colonial Defence and the removal of the 

post of Secretary for Crown Lands from eabinet. 2 

The Stafford Government•s reforms appear to have provided an 

adequate political machinery for government of the 1860's, and 

something on which future governments could build. The Atkinson 

~overnment of 1890 and the Liberal {fjovernments of the 1890's 

consisted of seven ministers with portfolios and one without. The 

portfolios which dated from the 1860's were in the charge of four 

ministers. The remaining three ministers were concerned with the 

various new departments which had developed under the drive of Julius 

1 Sewell Journal 25/3/59, 3/4/59, Vol II pp 4-5, 17. 
2 cf Table Ill above p 263 8. To..-ble 0 over. 
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POSTS, NOVEMBER 1856 - MAY 1865 

holders only are included) 

COLONIAL COMMISSIONER POSTMASTER SECRETARY MINISTER FOR 
TREASURER OF CUSTOMS GENERAL FOR CROWN COLONIAL 

LANDS DEFENCE 

C.W.Richmond Richmond 

Richmond Richmond Tancred Tancred 

Richmond Richmond .Agncred Tancred 
(Sewell Sewell ) 

for two months 

Richmond Richmond Tancred Tancred 

Wood Ward 

Wood Ward l863:Russell 

~ Wood Gillies Gillies Russell 
(l864:Domett ) 
(not in cabinet) 

Fitzherbert Fitzherbert Richardson (Domett) Atkinson 
18'5 'Ri,~«nhM 

Stafford ?Stafford Stafford (Domett) Haultain 



7 Vogel and in consequence of the abolition of the provinces. 

The Stafford Government was not so succe•sful in reforming the 

lower ranks of the public service. Stafford himself was aware of 

the need to systematise appointments and promotions in the public 

service, but a bill he introduced in 1860 lapsed and was not revi~ed. 

It was not until his second ministry that a Royal Commission of 1866 

resulted in the first reforms in this direction. Poorly paid, with 

each department developl.i.nB its own internal rules, with officials 

responsible to more than one permanent head and minister or even to 

both central and provincial governments, and subject to political 

1 patronage, the public service suffered in morale and in quality. 

The difficulties of government in such circumstances, with 

occasional problems arising from incompetence and dishonest,y, 2 Should 

not disguise the fact that at the top of the structure the colon,y was 

most fortunate in its officials. The permanent head of the Colonial 

Secretary's Department was William Gisborne, a New Zealand public 

servant since 184 71 later a minister of the Crown and a writer on 

New Zealand affairs. Richmond and his successor as Colonial 

Treasurer, Reader Wood, were well pleased with the abilities of 

R. F. Porter whom Richmond brought into central government from 

Auckland provincial government service and who became first permanent 

1 cf Richardso~Stafford 19/10/67 suggesting appointments as 
rewards for services to government, Stafford MSS folder 41; 
correspondence between Stafford and government officials in 
the Legislative Council, JLC 1868 App l.p 5 fl. 

2 cf above p l<lb • The Collector of Customs at Timaru was 
dismissed in 1865, but the reason was not given (N.Z.Gazette 
8/4/65f 78.) 



8 head of the Treasur,y. Whitaker's Assistant Law Officer was 

F. D. Fenton,1 later head of the Colonial Defence Department and then 

Chief Judge of the Native Land Court. The Auditor-General was 

Dr. Charles Knight whose abilities kept him in his post for many years 

after three "old officials" were retired in 18.56. Domett was 

appointed Secretary for Crown Lands in 1864. Henr,y Sewell was 

another leading politician turned civil servant and was chosen first 

Registrar-General of Lands in 1860, although almost immediately he 

returned to politics before that post became effective and for a 

time the position was held by a cabinet minister. F. D. Bell made 

a successful Chief Commissioner of Land Claims from 18.56 until 1862. 

The abilities of McLean the Native Secretary and Chief Land Purchase 

Commissioner are well-known. Nor can doubts be cast on the 

competence of the first Supreme Court Judges. Whatever may be said 

of district appointments at the headquarters of government there were 

men of undoubted abilit,y and fit to meet the responsibilities of 

government. 

Central government responsibilities were comparatively simple 

and straightforward. Outside the capital most government duties 

were undertaken by the provinces. It is an over-simplification, but 

not a gross over-simplification, to say that the district officials 

of General Government were restricted to dispensing justice, collecting 

customs duties and running the mails, while a small arm.y of land 

purchasers operated in the North Island under a separate command 

subject to general direction by the Governor advised by ministers. 

Control of crown lands, or waste lands, as they are variously 

1 On Fenton cf above p 1.ilf. 



9 described, although formally with General Government was to all 

intents and purposes vested in provincial governments, 

From the public accounts, the estimates, and the Almanacs of 

the day, it is possible to draw a picture of General Government 

departments in the last twelve months of the Stafford Government. 

The Colonial Secretary's Department was the most important 

department at Auckland and his duties are the hardest to define. 

His department was larger than those of his colleagues, consisting 

of four to five clerks under a permanent head, as well as clerks in 

the Patent Branch. Apart from dealing with the provinces his 

department ran elections, handled the affairs of the General Assembly 

and all work relating to the militia, and dealt with a host of 

miscellaneous duties: implementation of the Weights and Measures 

Ordinance, publication of the Government Gazette, civil service 

superannuation, naturalization of aliens, receppion of the reports 

of the Registrar-General (who handled registration of births, deaths 

and marriages); the holding of triennial censuses under the 1858 

1 Census Act, supervision of the work of the Inspector of Public Works, 

correspondence with the Colonial Agent in London. The host of 

1 Colonel Mould R. E. (mentioned above p2,4) received a small 
salary as Inspector of Public Works. He was available as 
a consultant to provincial governments and supervised public 
works for Maoris, for which General Government was responsible. 
He was also a commissioner to settle the Canterbury-Otago 
boundary dispute (Otago Gazette 7/11/59). His salary was 
omitted from the estimates in 1861 (NZPD 1861 p 3(40 -l). 



10 official.s in the colony who were responsible to the Colonial Secretary 

were almost exclusively electoral officials who normally were the local 

judicial officers.· 

The Attorney General and the Assistant Law Officer, with the aid 

of a clerk, were responsible for the efficient administration of the 

law courts. The Attorney General was chief law adviser of the 

Government as well as head of a department. The work of the Crown 

Grants Office 1 and of the Post Office is self-explanatory. The 

combined department in 1860 was staffed by a minister and two clerks. 

There were post offices in the charge of a postmaster, assisted by 

clerks, in each province. In addition honorary postmasters were 

appointed in countr,y,districts. 

Under the Colonial. Treasurer, the Treasury at Auckland was staffed 

by a permanent head, an accountant and a clerk, and in addition there 

was a further clerk on the Customs establishment. There was a 

collector, or sub-collector, of customs at each port of entry, 

sixteen in al.l in mid 1861. The collector also held other 

government posts, most commonly postmaster anq/or sub-treasurer. 

Depending on the size of the port, the local customs office might 

employ clerks, tidewaiters, boatmen, etc. Sub-treasurers were 

responsible for government revenue collected with the exception of 

land revenue. In 1859-60 £178,197. 2. 6id. of the Colony's total 

£202,007. 6. ld ordinary re.venue came from customs so that customs 

officers were responsible for the collection of 88% of the colonial 

revenues, and were the Treasury's key district officials. 2 

l of below p .301 g. n l . 
2 rf return of collectors and sub-collectors of customs, .AJHR 

1861 B-7; statement of receipts and expenditure for the year 
ended ~0 .Tn'f"'A 1 R;;n _ A.Jl.m 1 R;;l 'R-1 n J. _ 



11 From the first days of trown eolony ~overnment there was an 

effective agency to audit the public accounts. Initially there 

was a local Board of Audit responsible to the British Commissioners 

of Audit. In 1846 Dr. Charles Knight was appointed Auditor General 

and as such became the main expert on the finances of the colony.1 

Audit provisions were stre4hened by the Audit Act of 1858 which made 

permanent statutor,y provision for the salar,y of an Auditor5 of the 

Public Accounts,specifiedlis duties and established a House of 

Representatives Audit Committee of three with extensive power to scrutinise 

accounts and to examine officials. This committee~ incidentally~ was 

later dropped and it was not until the present Public Expenditure 

Committee in 1963 replaced the Public Accounts Committee that the 

House again had a strong committee to examine public finances. In 

1860 the Auditor's establishment consisted of himself and two or 

~hree clerks. 

The Auditor and the House Audit Committee could uncover 

misappropriation by the Colonial Treasurer, but as long as the Colonial 

Treasurer was not guilty of any criminal activity he could misappropriate 

to his heart's content. He had entire custody of the funds of the 

colony, whether appropriated or not, and the only check was that, by 

the Constitution Act~ before money could be drawn the Governor had 

to sign a warrent. However, as the Audit Committee reported in 1861, 

the vouchers for sums disbursed by the Treasurer or Assistant Treasurer 

(the latter being sums under £2~000), were ttfrom time to time collected 

togetl'>.er, and, subject to the previous queries of the Auditor of Public 

Accounts, put into warrant for the Governor's signature, after the 

1 of Herron thesis p 459. 



12 money haS been actually paid aW@Ye II This practice effectually 

deprived the Governor of his "comptrolling power over the issue of 

1 public money." 

Thus it was possible for Richmond in 1860 to expend over £3,000 

under the Bay of Islands Settlement Act 1858 although there had been 

no appropriation for this purpose. Furthermore, he was able to dip 

into various 11 depasits, trust, and other funds (not being Revenue)" 

and employ them "as a working balance". As stated below (p 2qg ) 

between 1858 and 1860 Richmond had withheld from the provinces 

surpluses achieved under some votes to balance excess expenditure under 

other votes, although it was at least arguable that he was obliged to 

forward all surpluses to the provinces. The legislation, however, 

was vague and left the matter to the discretion of the Treasurer. 2 

The Land Purchase :D.epartment was not a part of the General 

Government establishment being financed from the half million loan 

of 1856 and operating largely independently of the cabinet. Its head 

was Mclean and at Auckland he was assisted by an accountant, an 

interpreter and two clerks. In addition in 1860 there were 

District Commissioners nominally stationed at the Bay of Islands, 

Kaipara and Whangarei, Thames and Pia.ko, New Plymouth, Napier and 

Wellington. Their duties were to circulate in their various districts, 

attending Native meetings, assisting Resident Magistrates and negotiating 

land purchases. In short they were roving officials experienced in 

dealings with Maoris. In mid 1861, when admittedly the work of the 

Department was drying up, a return was presented to the House of 

1 AJHR 1861 B-lA p 4 . 
2 cf Wood's Financial Statement of July 1861, NZP.D 1861 p 192; 

report of the Audit Committee AJER 1861 B-lA p 5; NZPD 1860 
P 6..49-501 1861 EP 76,291,317-~; Surplus Revenue and Ordinar,y 
Revenue acts 18.?5; above p 'J..cn -1 · 



13 Representatives stating the duties and present whereabouts of officials 

af the 'J).epartment • • Three of the District Commissioners were then 

in Auckland. For example, the Wellington Commissioner was completing 

negotiations for land at Manukau and was "occasionally Lemploye~ on 

matters arising out of the Native Insurrection." Two were at New 

Plymouth. Of the six District Commissioners only one was working in 

his official district the Bay of Islands, another was at Napier, his 

district, but was about to proceed to Stewart Island. 

1 Commissioners were at Auckland or New Plymouth. 

The remaining 

The Land Purchase Department and Native Secretary's Department 

were closely related. Not only, as shown above, were the District 

Commissioners carr,ying on Nati~e Department work as well as merely 

purchasing land, but the central administration appears to have been 

combined. The Assistant Native Secretar,y was McLean's second in 

command and acted in McLean's absence in the Land ~urchase Uepartment. 

The formal establishment of the Native Secretary's Pepartment, in 

addition to the Secretary and Assistant Secretar,y, consisted of 

interpreter and a couple of clerks. Outside Auckland it had few 

district; officials. In mid 1861 six Resident Magistrates were 

attached to the Native .Department and a small salary was paid to two 

officials, at Nelson and Dunedin, to sett~e differences between Maoris 

and Europeans in their respective districts. 2 For the rest the 

1 AJHR 1861 C-4 • 
2 rf return of persons employed in the Native Secretary's 

Department, AJHR 1861 E-5 . 



14 ,apartment had to rely on missionaries and others to keep it 

informed of developments in Maori areas - apart that is,from the 

land purchase commissioners. 

Administrative tribunals were no novelty in mid-nineteenth 

century New Zeal and. The most important in the late 1850's was the 

Commissioner to determine land claims. Settlillg land claims was 

a problem that Hobson had had to face immediately on assuming the 

government of the colony, and indeed, had concerned Governor Gipps 

before that. To the initial problem of settling the claims of 

those who had purchased land before the proclamation of British 

sovereignt.y, Governor Fitzroy added a new problem. By proclamations 

of 26 March and 10 October 1844 he waived the crown's right of 

pre-emption, permitting direct purchase from the Maoris on p~ent 

of a fee to government: first of 10/- an acre and then of ld an 

acre. The proclamations were disallowed by the Imperial Government 

and Goveznor Grey was given the t~ of determining the rights of 

those who had acted under them. Despite ordinances passed and the 

investigations of various commissioners, the question was sufficiently 

unsettled for the House of Representatives in 1854 to adopt, on the 

recommendation of a select committee, a resolution that 11 the final 

settlement of outstanding Land Claims throughout the Colony is one 

of the principal objects reqUring the attention of the Legislature." 

Two years later, opening the 1856 session of the General Assembly 

Governor Gore Browne hoped it would "lose no time in authori,_ing the 

formation of a Commission with fUll powers to settle the many vexed 

questions connected with land claims. 11 As an Auckland Provincial 



15 Councillor commented, the ttexistence of' these claims was paralysing 

the land af'f'airs of' ... Auckland. tt Early in the session another select 

committee was set up to examine the question. It recommended the 

establishment of' a Court of' Land Claims whose decisions should be 

"fin~ and altogether irrevocable." With the blessing of the new 

Stafford Government, Domett, the chairman of' the committee introduced 

a bill to effect the committee's recommendations. By the Act of' 

18.56 11i t was decided to begin all over again." 1 Commissioners were 

"to hear and determine all claims which might have been heard examined 

all4reported on" under the various land claims ordinances as well as 

those arising from Fitzroy's proclamations. 2 

A leading official of' many years standing, sometime New Zealand 

Company agent and more recently a Commissioner to hear claims deriving 

from the obligations of' the New Zealand Company to settlers, F. Dillon 

Bell was appointed sole Land Claims Commissioner in November 1856. 

During the six years in which he held the position, Bell investigated 

1,375 claims, of' which the great majority were "old land claims'' 

dating from before 1840. In his final report Bell stated that ';only 

very few claims remained unsettledn - although as the files show some 

of the very few remained unsolved for years afterwards. 

1 National Archives preliminary inventory no 9, 
Archives of the Old Land Claims Commission, p 3 -

2 cf' Rutherford, Grey p 122 f; V & P,HR, 1851+ (II) 

In addition 

report of the select committee; JHR 14/9/.54-; V & P, 
HR, 1855, enclosures to Message 12; Peter Plume ~.L. 
Campbel!/ Tracts for the Times no 1 LJune 18.5§/ p 3; 
NZP.D 1856 pp2, 98; V & P,HR, 1856 D-21 report of the 
select committee, containing an outline history of land 
claims 



16 some special cases were outside the jurisdiction of the Commissioner.1 

Nevertheless the Court of Land Claims was one of the most successful 

institutions established under responsible government. 

The land registration system, on the other hand, was not a 

conspicuous success, although eventually it was to be as great a 

blessing to the colony. In 1854 British Commissioners were 

appointed to report on the registration of title on the sale and 

transfer of land. Their report was tabled in the New Zealand General 

Assembly in 1858. It could leave no room for doubt as to the deficiencies 

of the contemporar,y situation in Great Britain, and indeed in the 

BritiSh ~olonies generally. The Stafford Government promised to 

give careful consideration to the question of land registration during 

the recess. Its promise was fulfilled, if only because of the 

powerful pressure from the influential chambers of commerce in the 

various provinces. The Land Registry Act 1860 was also influenced 

by a bill put before the parliament at Westminster, by the workings 

of the Encumbered Estates Court of Ireland, and by the system introduced 

by Torrens in South Australia. 2 

l cf, e.g., NZPD 1856-.58 p 399-400, 1858-60 pp 151, 546-7, 574, 
1861 p 292-14 

2 .AJHR 1858 :P-1; NZPD 1856-58 p 538; NZPD 18.58-60 pp 350, 
432-3, 51&. 



17 Under the Aot it was intended to replace "registration of title" 

by "title by registration'' doing away with the "terrible burden on 

landowners- ••• the necessity ••• of investigating the past title 

every time the land changed owners. 11 Under the new system eve~ 

:fresh purchaser would 11 get a parliamentary title", although :for the 

1 meantime registration was to be voluntary. 

It was a bold step to pass the Act. The registries in some 

provinces were "in inextricable confusion", and if successful the new 

system would be one of the most important law reforms instituted since 

the :foundation of the colony. In December 1860 Henry Sewell, a 

supporter of the Act in the General Assembly, was appointed :first 

Registrar-General of Land. Doubtless his main task in the following 

months was the compilation of regulations which he presented to the 

Attorney General in May 1861. The regulations were given statutor,y 

effect by an amendment bill of 1861. Nevertheless nothihg further 

was done, in part because of a long delay before the 1860 Act received 

royal confirmation.' In the course of the session Sewell took on a 
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:full-time job as Attorney General but a new Registrar was not appointed. 

Fox supported the system but in curiously ambiguous fashion, the Domett 

Government intended putting the Act into operation, and so did the 

Whitaker-Fox Government. It was not until the Land Transfer Act of 

1870 that it became :fully operative, and not until the Land Transfer 

1 NZP.D 1858-60 loc cit. 
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Act of 1924 that all deeds were made subject to the syste~ 

In the first years after 1860 therefore, the Registrar-General 

of Land was a nominal office. 

The only New Zealand official overseas was the colonial agent 

in London. In 1858 Sewell while representing the New Zealand 

Government in London was doing his best to persuade his colleagues that 

the colony required a permanent agent. He was so far successful that 

in 1858 Government proposed appointing him to the post at a salary of 

£500 p.a. and a select committee of the House of Representatives was 

set up to consider the question. The scheme did not then eventuate 

but in 1859 Stafford saw John Morrison in London and authorised him to 

open a temporar.y agency subject to a decision when Stafford returned 

to New Zealand. It was not until December 1860 that this appointment 

was gazetted but his commission was dated 24 January 1860 and his 

office had already been open some months. In M~ 1860 Superintendents 

were circularised requesting them to forward to Morrison by eve~ mail 

their governments• official published papers. The Agent's main 

duty was to bring New Zealand before the general public and to provide 

information. It was also useful to Government to have an official 

resident in London. For example, he obtained books for the General 

Assembly Librar.y, arranged the trans-shipment of animals and birds, 

sent out newspapers and documents (such as the Imperial New Provinces 

Act, or the Blue Book containing Governor-General Denison~ critical 

1 AJHR 1861 D-1; NZPD 1861 pp 29, 300 f, 1862 p 56S, 1863 
p 961; E.K. Phillips, Administration Reform in the Operation 
of Land Registries1 N. z. Journal of Public Administration 
September 1963; above p 10. 



l9 letter to Gore Browne on the Taranaki war) and was appointed agent 

in London in connection with the 1862 International Exhibition.1 

One further function of General Government yet to be described, 

and one of its most important functions, was exercising a centralising 

and co-ordinating role in the provincial system. 

1 Ministerial memorandum of 13/10/56 on Sewell's visit to England, 
AJHR 1858 G-5 p 8; NZPD 1856-58 pp 510,589; Stafford/J.Morrison 
9/8/59, }i;i,,gJun.QJJ .. d.::;;)lt.kiD.son Pp.pel:§. Vol 1 p 478-9; N.Z.Gazette 
6/12/60 p 206; 0 l::::o&:::: C:o::t:;ott bd: :#~; H .J. Tancred/ 
Superintendent of Canterbury 3/5/60, Canterbury Provincial Letter 
Register 1853-60 no 353; Morrison/Colonial Secretary 19/5/62, 
N.Z.Gazette 6/9/62; Morrison/Stafford 25/8/60, 26/10/60, 26/4/62, 
Stafford Papers Vols 2 8: 3; Clifford/J.E.@itzGerald 5/8/58, 
FitzGerald MSS folder 14; . N.Z.Gazette 6/8/61; NZPD 1861 p 346; 
Morrison/Colonial Secretary 15/2/62, Internal Affairs Department 
Archives, 1 A 4/135 p 117. 



CHAPTER 13 

CENTRAL-PROVINCIAL RELATIONS 

The two most important central executive controls over the 

provinces were legislative and financial. The financial arrangements 

were settled by an Act of the General Assembly, but the actual 

administration was in the hand of the Colonial Treasurer's department. 

Under Stafford, General Government was ~gilarlt in its supervision of 

provincial legislation, and the Government's decision to dissolve 

provincial councils only when requested by both Council and Superintendent 

had an important effect on provincial administration. 

Disallowance 

It is generally accepted that after the advent of responsible 

government, slack central supervision of provincial ordinances was 

replaced by vigilant scrutiny and disallowance of offending ordinances. 

On the face of it this is a fair assumption. Only three ordinances were 

vetoed (disallowed or assent withheld) in 1854, five in 1855, and four in 

1856. In 1857, after the Stafford Government had come into office, 12 

ordinances were vetoed. But two facts should cause us to hesitate in 

taking these figures at their face value. The crown law officer 

responsible for scrutinising the legality of provincial ordinances was 

the Attorney-General, and for almost 12 months before the introduction 

of re~ponsible government the acting Attorney-General was Frederick 

Wbitaker who was also Attorney-General in the Stafford Government. Most 

of the 12 ordinances which were vetoed in 1857 were rejected on the 

grounds of repugnancy to General Assembly legislation or on the grounds 



2 of being incompatible with provisions of the Constitution Act, and four 

of them were contrary to the recently enacted Waste Lands Act. It may 

also be noted that two of the first letters that C. W. Richmond as Colonial 

Secretary had to write to Superintendents informing them of the disallowance 

of ordinances were to the Superintendent of Nelson, and the Superintendent 

of Nelson at that time happened also to be head of the General Government. 

It hardly seems likely that Whitaker should suddenly have started noticing 

illegalities after he became a cabinet minister, or that Stafford shoUld 

have chosen his own ordinances as the first on which his government 

exercised a new vigilance. 

It is not unlikely that there was increasing awareness on the part 

of members of the General Government - whoever happened to be in office -

of the need to watch provincial ordinances. But then central government 

could not by executive action alone rationalise central-provincial 

relations. Once General Assembly had started legislating however, the 

provinces could be expected and required to keep off fields where there 

was General Assembly legislation. 

In 1856 General Assembly delegated to the provinces power to enact 

laws for regulating the sale, letting, disposal and occupation of the 

waste lands of the crown. By section 1 of the Waste Lands Act every 

such provincial bill had to be reserved by the superintendent for the 

Governor's assent. In 1857, therefore, the General Government felt 

bound to advise the disallowance of all provincial ordinances relating 

to waste lands if the superintendent had exceeded his powers by himself 

giving the Governor's assent. In mid 1858 word was received of the 

Imperial disallowance of the 1856 Waste Lands Act and in consequence the 



3 Governor had to withhold assent £rom a group o£ provincial waste lands 

ordinances enacted under powers delegated to the provinces by the 1856 

Act. In addition, because o£ the (Imperial) Loan Guarantee Act 1857, 

the Secretary o£ State instructed the Governor not to assent to 

provincial loan ordinances except under specific conditions and only 

after the Provincial Council concerned had followed set procedures, such 

as giving prior notice o£ its intention to pass such an ordinance. There 

was therefore a fUrther group o£ ordinances £rom which the Governor had 

to withhold assent. 

After the initial chaotic conditions, the New Zealand politicians 

realised the need £or greater co-ordination and the General Assembly, 

once summoned, could itsel£ deal with questions which previously had 

either to be settled by the provinces or not tackled at all. Gore 

Browne on his arrival in 1855 was shocked at the extent to which the ./" 

provinces had enlarged their powers. Finally, after 1857 the Imperial 

Government insisted on closer central control to maintain the security 

o£ the hal£ million loan. These £actors, at least as much as the 

establishment o£ a stronger central government in 1856, explain the 

increased number of provincial ordinances disallowed in 1857 and 

subsequent years. 

Apart £rom those occasions on which the General Government claimed 

it had no option but to veto a provincial ordinance, there were certain 

policy questions on which the Colonial Secretary wrote firmly and 

sometimes sharply. When first he became Colonial Secretary, Stafford 

found that his clerks were cloaking his letters in ambiguous circumlocution, 

but his letters to Superintendents show that his clerks had learnt how 



4 to write bluntly and to the point.1 Stafford recommended the 

disallowance of Dog Registration ordinances which he considered might 

cause trouble with dog-owning Maoris, he recommended disallowance of 

ordinances which could lead to diversity and confusion in land tenure 

regulations. In 1857 he wrote in the strongest terms about a Wellington 

ordinance 'to provide against certain persons leaving this Province 
,, 

clandestinely'. The ordinance, Stafford declared, is of a most 

objectionable tendency; and, if not repugnant to the letter of the Law 

of England, is most certainly at direct variance with the spirit of the 

British Constitution~2 

Sometimes Stafford sugared the pill, regretting the technical flaws 

in an ordinance which necessitated the Governor's veto and perhaps 

suggesting other means of achieving the same end. 
(:tt le~st 

In all, in the years 1857 to 1860 inclusive,/39 ordinances were 
t 

vetoed; 14 because they infringed the Waste Lands Act 1856, were 

invalidated by the disallowance of that Act, or were contrary to the 

Secretary of State's instructions concerning provincial loans. 

l cf Stafford, NZPD 1861 p 183: "When the late Ministry came into 
office he found that at first the official letters, prepared in 
pursuance of minutes written by himself, when laid before him to 
be signed were Yery far from being in accordance with the minutes 
of reply he had supplied ••• on one occasion, when he wished to write 
to Mr. Fitztierald, the late Superintendent of Canterbury, a letter 
of considerabl~ importance, it was submitted for signature in a 
form which might mean anything or nothing ••• a genuine circumlocution 
letter. He summoned the clerk ••• who had prepared the letter, and 
inquired how it was that his minutes had not been followed. The 
reply was, "Sir, it was always the opinion of Mr. Swainson and Dr. 
Sinclair that the General Government should not commit itself to 
any opinion". 

2 /itHR, 1858 A-4; p 3 i cf Stafford, NZPD 1858-60 p 115, 



5 Half of the remaining 25 were inconsistent with General Assembly acts or 

with the Constitution Act. (These 25 Ordinances vetoed in 1857-1860, 

an average of six to seven per annum, may be compared with the eight 

ordinances disallowed in 1854-1855.
1

) Professor Morrell tentatively 

concluded that in the early days of the provincial system disallowance 

on grounds of general policy was most common in the case of loan 

d
. 2 

or ~nances. With the exception of loan ordinances disallowed in 

accordance with the instructions of the Secretary of State, however, 

this does not appear to have been the case. 

Undoubtedly Stafford's letters must sometimes have caused hard 

feelings, as when he criticised the Wellington ordinance cited above, or 

criticised the Superintendent of Nelson for not forwarding duly 

authenticated copies of bills, and pointed out grave defects in one of 

them, or told the Superintendent of Canterbury that one of his ordinances 

was full of omissions and inaccuracies as well as contravening the 

Constitution Act. 3 Nevertheless most disallowances ~ere on legal 

grounds, and on all occasions Stafford's objections appear to have 

been soundly based. Where he was most critical in his comments, the 

provincial governments may well have wished not to publicise the 

defici-encies he had found in their legislation. In consequence there 

was little comment in the General Assembly on the disallowances, nor 

was the Government merely destructive. As well as sometimes 

suggesting alternative modes of procedure, the Government helped the 

1 rf papers relating to the disallowance of provincial Ordinances, 
V & P, LC, 1856, AJHR 1858 A-4, AJHR 1860 A-5, AJHR 1861 A-1. For 
slightly different figures cf tabular schedule of provincial ordin
ances, 1853-1861, AJHR 1862 A-4A. 

2 Provincial System p 56 note 2. 
3. Stafford/Superintendent of Nelson 27/7/57, AJHR 1858 A-4 p 4-5; 

Stafford/Superintendent of Canterbury 24/3/60, AJHR 1860 A-5 p 5-6. 



6 provincial legislatures by sending out circulars indicating correct 

°C1 /..;cJf. 

procedures and guided them by stating the grounds on which a Superintendent 

should re~use assent to a bill, or should reserve it ~or the Governor's 

assent. 

Dissolution 

The General Government had three ~rther ~ormal powers over the 

provinces. By section 4 o~ the Constitution Act the Governor might 

disallow a superintendent's election, and by additional royal instruction 

in November 1857, the Queen delegated to the Governor power to remove 

a Superintendent ~rom o~~ice on receipt o~ an address ~rom a ~ajority 

o~ a Provincial Council. By section 13 o~ the Constitution Act the 

Governor might at any time dissolve a provincial legislature. The ~irst 

two powers were reserve powers which were unlikely to be invoked. In 

1861 at the request o~ the Otago Provincial Council, James Macandrew was 

removed ~rom the Superintendency o~ Otago, but Macandrew's re-election 

six years later was not disallowed: 11 he was almost certain to stand 

and be elected again".
1 

The power to dissolve was a di~~erent matter. When the provincial 

legislature sought a dissolution in order that a larger and more 

representative Gouncil might be elected, or to seek electoral approval 

~or particular policies, the Governor was merely the instrument for 

effecting the dissolution. In six of the nine provinces the legislature 

was at least once dissolved before the expiration of its four-year 

term. During the St~~ord Government's term of o~fice two o~ 

these dissolutions took place. The first, the dissolution of the 

New Plymouth legislature, was 

1 Morrell, Provincial System p 174; cf above p iCf7. 



7 apparently in accordance with the wishes of' the Council and of' some 

electors to have a new Council elected after provision had been made f'or 

enlarging it. The Government disregarded the Superintendent, Charles Brown, 

and Brown's feelings were not soothed by his failure to secure re-election. 

Few, however, worried about Charles Brown, and this dissolution may be 

regarded as a legitimate use of General Government powers to act in 

accordance with provincial wishes.1 

The other dissolution, of' the Auckland legislature in 1857, raised 

difficult questions. Should General Government intervene if' party feelings 

caused the breakdown of relations between a provincial executive and the 

provincial council? Was General Government obliged to restore legality? 

Did it have the necessary powers to do so? 

In determining the advice it would tender the Governor, the Stafford 

Government had several fairly well defined principles: 

1. requests from the provincial legislature (i.e. both 

Superintendent and Council) normally would be acted upon 

2. Government would not intervene to the detriment of one 

part of the provincial legislature or of one provincial party 

3. action to prevent illegality by provincial administrations 

would be taken only when Government had an unchallengeable 

2 case to present to the courts. 

1 NZPD 1858-60 p 36. The papers relating to the dissolution of the 
New Plymouth Provincial Council in December 1856 were tabled in the 
House of Representatives in 1858 but are not printed (rf JHR 1858 
p 159). 

2 cf' Stafford/Superintendent of Auckland, 18 August [18571 quoted in 
NZPD 1858-60 p 35; Stafford., Tbicl' : .. p 36 - 7; C.W.Richmond & 
Stafford, ..till p 715,729 0 



8 These principles appear reasonable, and it is typical of the 

Stafford Government that it should have formulated such guiding rules. 

In practice, however, they did not necessarily meet the circumstances of 

a particular situation, they did not help maintain cordial relations with 

provincial politicians, and they did not suffice to prevent a deadlock in 

the province of Wellington. 

Difficulties arose almost simultaneously in Auckland and Wellington, 

the two largest provinces and the two most subject to inflamed party 

feelings. At Auckland J. L. Campbell was elected Superintendent in the 

provincial elections in late 1855. He resigned within twelve months and 

John Williamson was elected in his stead. The new Superintendent was of 

the opposite political party and was faced with a hostile majority in the 

Provincial Council. Within a few months the Council became involved 

in a disputed election. There was no adequate machinery to settle such 

electoral disputes until the Provincial Elections Act was passed in 1858. 

Eventually, in July 1857, both candidates for the seat in question resigned. 

The Superintendent thereupon issued two writs for the election of one member, 

on the grounds that one had been duly returned and recognised by the 

Superintendent, and the other had been declared elected by resolution of 

the Provincial Council. In the by-election two members were returned. 

Both were excluded from the Council by the speaker. The Council decided 

to adjourn, and the Superintendent retaliated by proroguing the Council 

for an indefinite period. 

The Superin~endent thrice requested a dissolution but the Progressive 

majority in the Council opposed a dissolution until the electoral rolls had 

been purified. It was a scandalous situation but not an easy problem 

fo~ the General Government to settle. It could see no means of obtaining 



9 a successful prosecution of the Superintendent although clearly he had 

acted beyond his powers in issuing two writs for one seat. Government 

studiously avoided becoming involved in provincial party politics and would 

not let one branch of the legislature force the other to go to the polls. 

Fortunately it found a loophole in the obstructiveness of the Council, and 

finally, in August 1857, granted a dissolution on the grounds that the 

Superintendent wanted a dissolution and that the Council in adjourning 

without transmitting any business had virtually declared 11 that they would 

not work11 •
1 

After several months, then,General Government was able to clear up the 

mess by a dissolution but its strong disapproval of Williamson's actions 

turned Williamson into a political foe, and its granting of a dissolution 

antagonised Williamson's opponents. 

On, two other occasions the Stafford Government was called upon to 

intervene. In the case of Nelson it refused a request for a dissolution 

from the Provincial Council, which was antagonistic to the Superintendent. 

In the case of Wellington it refused Featherston's request for a dissolution 

to rid him of his Council. 

In the provincial elections of late 1857 Featherston's partywas 

defeated by the Reform party, although Featherston himself was re-elected 

Superintendent. He soon announced that he could not work with his 

Council, resigned, and was re-elected. The Reform party, however, 

showed no desire to re-submit to the electors. During most of the four 

year term of the second Wellington Provincial Council, Featherston with 

a minority executive carried on the provincial government without legal 

appropriations. A Reform attempt to obtain a Supreme Court injunction 

to prevent the Superintendent spending unappropriated moneys was rejected. 

-6e 
1 Stafford, NZPD 1858~ p 37; of NZPD 1858-60 p 32 f; Auckland Provincial 

Gazette 6/1)/1)8: New Zealand Gazette H\i=i7 nn 11 h . d' _ 1 ~r; ,f' .. 



10 
General Government was perturbed but could take no action - except grant 

a dissolution, and in accordance with its guiding principles it would not do 

that.1 

In the cases mentioned above the General Government's inability to 

prevent destructive provincial political battles is manifest. Government 

probably was unwise to refuse a dissolution to the Wellington Superintendent, 

although had such a dissolution been granted, Government might have been 

faced with a series of requests for dissolutions as the various Superintendents 

quarrelled with their councils. It was almost unavoidable that General 

Government shotud antagonise provincial politicians and the Stafford 

Government deserves credit for its firmness and its refUsal, to the best 

of its ability, to let New Zealanddegenerate intQ six unstable republics. 

The relations between General Government and the provinces are similar 

to those between the Imperial Government and the colonial government. There 

was an over-tone of slightly patronising superiority in the despatches and 

public statements of members of the senior government, and a hint that the 

subordinate government was inferior in experience and competence as well as 

politically unstable. From the various collections of private letters 

now available it appears that no close relations developed between members 

of the Stafford ministry and the provincial executive heads, and that where 

there was co-operation between central and provincial governments it was at 

a formal and not a personal level. In part this may reflect the 

bureaucratic mind of Stafford, and assuredly efficient government 

administration requires the recording of decisions in formal documents. 

It also reflects the attitude of the ministers towards the provinces: a 

rather surprising attitude considering that Stafford, C. W. Richmond, 

1 Morrell, Provincial System~ p 96-7; NZP.D~ e.g. 1858-60: debates on the 
New Provinces Act Amehdfuen~ bill, especi~ly Brandon p 705, Stafford p 
729; cf above p 1'16- un. 



11 Whitaker and Tancred had all been key ~igures in provincial executives. 

But there was physical separation of the provinces ~rom the capital, and 

there was political, and in some cases social, antipathy. Otago was not 

only distant but its ~irst two Superintendents were political opponents 

o~ the St~~ord Government in the General Assembly. Fi tztlerald was an 

unpredictable politician o~ strong but changing opinions, and his successor 

at Canterbury, w. s. Moorhouse, was outside the social circle in which 

Staf~ord and his colleagues moved. At Nelson a gentleman doctor (Monro) 

supported by Stafford, was de~eated by a sawmiller (J.P.Robinson) ~or the 

Superintendency which Staf~ord vacated in 1856. Marked political 

dif~erences between Staf~ord and the Wellington provincialists had already 

become apparent be~ore the party divisions o~ 1856. Dr9 Campbell, a 

gentleman merchant and a short-term member of the St~ford Government', was 

succeeded as Superintendent o~ Auckland by John Williamson. A stationer 

and publisher, Williamson had little in common socially with the ministers. 

The social and political dif~erences between the Stafford ministers, 

and provincial leaders were probably in part a consequence o~ the popular 

character of the Superintendency which affected both the type of individual 

elected and the political speeches and acts by which he gained election. 

The Stafford ministers, on the other hand, divorced ~rom popular politics 

and pressures, tended to think themselves gentlemen ~irst and politicians 

second. Staf~ord and Richmond, in particular, genuinely appear to have 

dist~sted the provincial governments and to have doubted their competence, 

or political integrity, or both. 

By the end of its term in o~fice the St~~ord Government had 

antagonised most provincial governments. The New Provinces Act alon~ 



12 ensured opposition in the General Assembly from provincial leaders from 

Otago, Canterbury and Wellington. The ministry had lost the political 

support of Williamson. Even Domett, a consistent Government supporter 

and a personal ft-iend of ministers, as a Nelson provincial government 

official had cause to write angry private letters to them. In 1859 he 

accused them of a breach of faith and of doing their best "to quash the 

1 province of Nelson altogether." 

Nevertheless the political system necessitated central-provincial 

co-operation, and however bad personal feelings might become, co-operation 

was maintained. 

Finance 

Financial co-operation was enforced by the Constitution Act. Without 

taxing powers of their own the provinces had to be financed by funds raised 

under authority of the General Assembly ahd collected by officials of the 

General Government. Both central and provincial governments drew from 

the same pool, but the provinces had to draw after the General Government. 

After 1856 the basic financial relations between centre and provinces 

were stable for a decade. Land revenue went to the provinces. In 

return each province had to contribute a fixed sum towards the interest and 

sinking fund of the half million loan of 1856. In accordance with the 

imprecise terms of the Constitution Act all "surplus" ordinary revenue 

went to the provinces in proportion to~he revenue raised in each province. 

In 1856 the Stafford Government promised that the "surplus revenuen would 

amount to at least three-eigths of the customs revenue. As stated above, 

in 1859-60 customs revenue provided 88% of the total ordinary revenues: 

in fact the percentage was much higher, as the two other important sources of 

1 Domett/C.W.Richmond 17/10/59, & of Domett/Richmond 30/10/59, Richmond
Atkinson Papers Vol 1 pP 492-3J;cf Herron p 613-5, 

1And4'IS"-jl'/ 



.3 revenue, court fines and postal charges, barely sufficed to cover judicial 

and post office costs. In 1858 Richmond as Colonial Treasurer not only 

announced that the provinces would receive more than three-eigths for the 

previous period, but for the coming year might expect two-fifths - an 

increase, as he proceeded to show, of one-fortieth.1 

The Stafford Government made three major modifications in the 

distribution of revenue. It localised expenditure so that before assessing 

the proportion of revenue raised in a province local General Government 

expenses were deducted. Secondly, by the Land Revenue Appropriation Act 

1858, one-sixth of the land revenue in the North Island provinces was 

retained by General Government for future land purchases. Thirdly, in 

determining what was 11 surplus revenue" Richmond used savings under one vote 

to meet excess expenditure under another, thus reducing the surplus 

available to the provinces. 

The provincialists in 1860 failed to secure repeal of the New Provinces 

Act and the bills to amend the Land Revenue Appropriation Act were thrown 

out by the Legislative Council, but a resolution was passed forcing 

Government to give all surpluses to the provinces, and to charge excess 

expenditure to the revenues of the subsequent year, regardless of any 

savings made under particular heads. As Richmond rightly and rather 

bitterly pointed out, the provinces thus benefitted from General Government 

2 economies. 

' 

l NZPD 1856-58 p 514 & 510 (Richmond's Financial Statement); Herron 
p 507. 

2 cf Morrell, Provincial System passim; in 1858 Richmond had charged 
excess General Government expenditure of 1856-57 to 1857-8, NZPD 
1858-60 p 510; return of the full 11 surplus revenue" to the provinces 
had been demanded by a select committee on the Public Finances in 
1856 (V & P,H.R., 1856~D-ll, & cf report of a select committee of 
1855 & Herron p 478-9); NZPD 1858-60 p 795 & JHR 1860 p 24lo 
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!At the close of' the 1861 session, in his swan song in New Zealand politics -
c. 

although he probably did not realise at the time that he would never be 'in 

parliament againr c. w. Richmond, now in opposition, attempted to establish 

a set of' principles covering the vexed question of General Government 

approval of provincial loans. As stated above any general power to veto 

loan ordinances was reinforced by the instructions of the Secretary of 

State, which imposed close restrictions on provincial loans. 

Richmond's proposed principles were presented in a series of 

resolutions. In the last minute rush, and the general lack of sympathy 

for the strict financial principles which Richmond was now preaching his 

resolutions only reached the top of the Order Paper on the eve of 

prorogation and were never debated by the House. In his introductory 

speech, however, Richmond made two important points. 

Earlier that session he had suggested that it was the passage of' the 

New Provinces Act which led to the fall of the Stafford Government. Now 

he advanced another reason for the fall: the Government's refusal to assent 

to certain provincial loans. In either case Richmond at least had no 

doubt that it was the centralist-provincialist issue which had been the 

chief factor in the fate of the governments between 1856 and 1861. 

Secondly, Richmond showed 11 how inextricably entangled were the 

finances of the colony with its several parts - the provinces." He pointed 

out the contingent nature of provincial revenue, "which it was at any 

moment in the power of the House to reduce to ~. 11 "The House had a 

direct interest in the extent to which the Provincial Legislatures affected 

to encumber the revenues of the colony." Already ordinary provincial 

revenue from three-eigths of the customs revenue and sundry other sources 

barely sufficed to cover the cost of provincial establishments and the 
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interest rate on current provincial loans. Excluding a £300,000 loan 

which the House had authorised for the construction of the Christchurch-

Lyttelton railway, provincial loans then amounted to a round quarter million 

pounds which at eight per cent meant an annual interest charge of £20,000. 

(For the financial year ending 30 June 1860 the General Government had 

credited a net sum of ·£q3,_s6q tas .!d to the provinces.) 1 

It is small wonder that after the Maori wars worsened finance became 

Government's greatest worry, or that the end result was the abolition of 

the provinces. 

Administrative co-operation 

The main divisions of responsibility were that the provinces handled 

waste lands administration, roads and public works, immigration, education, 

local government (so far as that was established), police and gaols, but 

had little control over the judicial system, race relations, land purchase 

and survey, sea communications, customs and defence. There is little 

need here to dwell on the apportionment of administrative duties. The 

initial confusion has been studied in detail by Dr. Herron, and the 

arrangements made over a longer period have been the subject of a special 

study by R. M. Mullins. Based on research into three provinces, Nelson, 

Hawke's Bay and Otago, Mullins 1 thesis shows the extent to which General 

Government delegated duties to the provinces, even where, as in control 

of waste lands, harbours, goldfields, importation and movements of 

diseased cattle, formal responsibility remained with the General Assembly 

and the General Government. In certain minor General Government fields, 

such as registration of births, deaths and marriages, and inspection of 

weights and measures, provincial control was practically complete, while in 

others, organisation of Resident Magistrates' courts, taking of' censuses, 

1 NZPD 1861 p 332 f; Public accounts of the colony, 1859-60, AJHtR 
1861 B-1 p ~. 
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16 postal arrangements, ~eneral Government might rely to a greater or lesser 

extent on provincial advice. Af3 Mullins conunents, General Government: 

officials were few in number and mostly restricted to the main towns, so 

that the Government had to call on the local knowledge and experience of 

provincial administrators when making appointments, drawing up administrative 

districts etc. 

The actual d~ to day contact between central and provincial 

governments can be seen from a survey of the letter books and registers 

of a particular province - in this case Canterbury. Most dealings were 

with the Crown Lands department:, and the Colonial Secretary's department. 

Crown Lands department communications of the late 1850's related to crown 

grants which were forwarded to the Governor for signature and t~en 

1 returned. 

A steady stream of despatches went each mail between Colonial 

Secret~ and Superintendent. In fact most of the Superintendent's 

letters were addressed to the Colonial Secretary. Suprisingly little 

of the co-operation between provincial and General Government adminis.trators 

is evidenced in the correspondence, suggesting that much of this 

co-operation operated at the local level rather than between Colonial 

Secretary and Superintendent. There is little discussion or exchange 

of views in the correspondence, and the major part is taken up with the 

exchange of information. 

The intr~duction of responsible government did not lead to amendment 

in the Colonial, .. Regulations which required the Governor to forward a 

stream of statistics to the Colonial Office. The habit of collecting 

1 For the procedures of the Crown Grants Office rf report of a 
select committee, JHR 1860 p 107-8~ 



17 statistics is one of the Victorians' great gifts to the modern community. 

As with the Empire at large, so on the colonial scene, exchange of 

statistical information was an important element in uniting the country 

and in giving Government at Auckland the competence to administer the 

affairs of the colony. 

The early colonists were statistically conscious: an enormous 

quantity of Almanacs - as in the Australasian colonies generally - fed the 

settlers' desire for information. The Stafford Government was 

responsible for several Acts to improve crown colony ordinances, notably 

the Census Act, the Marriage Act, and the Registration Act. It is from 

this period that the annual published volumes of Statistics of New 

Zealand der,ive. 

The Colonial Secretary requirea returns of prisoners, prices of 

livestock and provisions, and official papers for forwarding to the 

Colonial Agent in London. He asked for a report on experiments with a 

new tYPe of wheat, and passed on inquiries for missing persons. He watched 

the accounts of the province, requesting details, perhaps making probing 

enquiries, as in May 1861 when he asked for an explanation of a 

discrepancy of £499 lOs 
1 

Od in the Canterbury accounts. 

1 Superintendent of Canterbur,y's Letter Book no 84 (Superintendent/ 
Colonial Secretary) Provincial Secretary's Letter Register (1860-1863) 
Inwards no 909 (Colonial Secretary/superintendent); Superintendent's 
Letter Book no 82, Provincial Secretary's Register Nos 860, 1132, 1240; 
Superintendent's Letter Book no 88; no 103; Provincial Secretary's 
Register no 1130; Superintendent's Letter Book no 86, Provincial 
Secretary's Register no 900, 1023; Provincial Secretary's Register 
1244, 811, Superintendent's letter Book 91; Provincial Secretary's 
Register 1246 (this letter asking for an explanation of the 
discrepancy in the accounts was answered within 10 days of its 
leaving Auckland), cf 1126. 



18 In return the Colonial Secretary forwarded various official 

papers. Although many Government decisions and official announcements 

appeared in the Gazette, it was a natural courtesy for the Colonial 

Secretary to forward personal copies to the Superintendent when the material 

might be useful or important for the provincial government. It was also 

a means of drawj~g the attention of the provincial government to new 

regulations etc. Thus the Colonial Secretary forwarded Judges' rules 

for Debtors' 1prisons, Harbour regulations, official returns, a copy of the 

latest volume of New Zealand Statistics, and copies of some of the Acts 

passed by the General Assembly - perhaps for distribution to the local 

1 constabulary. 

Other miscellaneous items appear in the Canterbury registers: a 

despatch from the home government concerning certificated teachers from 

England which was circulated round the provinces; a request that the 

Superintendent have published in the Provincial Gazette a notice 

concerning the Taranaki Settlers Relief Fund; an offer of a £300 re~ard; 

a proclamation of the International Exhibition to be held in England in 

1862; or, from the Superintendent, word of the death of Dr. Sinclair, 

2 former Colonial Secretary of New Zealand. 

There are examples of straight administrative co-operation. For 

example, in April 1859, in answer to despatches from the Colonial Secretary, 

the provincial government suggested the appointment of three additional 

registrars under the Registration Act and Marriage Amendment Act of 1858, 

and the division of the province into seven districts instead of four as 

it was at that time.3 

1 ••• Provincial Secretary's Register Nos 1350,1658,102l,cf 1238. 
2 ••• Provincial Secretary's Register Nos 1190,1352,1511,1539, 1235. 
3 ••• Superintendent's Letter Book no 18; cf Provincial Secret~y's 

Register no 1200, 1241· 



19 Another example is the implementation of the Weights and Measures 

Ordinance. This Ordinance was passed in 1846 to established standard 

q,r;·y 
-11,: ·, u. u .. ) ... 

weights and measures in the colony, and to prevent "the use of such as are 

false and deficient". It was stated in the preamble to the Ordinance 

that standard weights and measures (pound, ounce, dram, bushel, peck, 

gallon, quart, pint, gill and a Standard Measuring Rod) were "about to 

be imported into the colony". As they did not arrive until 1859 there 

was some delay in implementing the Ordinance. 

On 5th May 1859 the Superintendent of Canterbury wrote - with impressive 

promptitude- in reply to a despatch from the Colonial Secretary of the 

previous month, informing the Secretary that the Canterbury Provincial 

Council had voted money for standard weights and measures, but the 

provincial government had delayed action until His Excellency's government 

had imported the originals. He now requested a set for the province. 

Nine months later, in March 1860, the Superintendent was informed that a 

set of weights and measures for Canterbur,y had arrived. He was requested 

to specify the boundaries of the district within which he considered it 

desirable tobring the Ordinance into effect, and to recommend a suitable 

person for appointment as Inspector. The provincial government would 

have to provide his remuneration. The Superintendent replied in July 

and by the end of 1860 General Government had forwarded the set of 

weights and measures and the warraDt appointing an Inspector, and had 

gazetted a proclamation extending the Ordinance to 1 Canterbury. 

l ••• Otago Witness 29/10/59 (arrival of the standard weights and measures 
in the colony)j Superintendent's Letter Book no 26 (5/5/59); Provincial 
Secretary's Letter Register (1853-60) no 436, (Tancreq/Superintendent of 
Canterbury 31/3/60); Superintendent's Letter Book 111 (12/7/60); 
Provincial Secretary's Register (1860-1863) 791 (0olonial Secretary/ 
Superintendent 12/12/60),762 (13/12/60); proclamation in;li>N.Z.Gazette 
14./12/60; & cf Provincial Secretary's Register 847, 903, 1055, 
1128, 1239. 



20 
A better example of co-operation is provided by the sudden panic 

in 1861 when pleuro-pneumonia appeared in the Australian colonies. 

The provincial governments of both Canterbury and Otago requested General 

Government measures to prevent the importation of diseased cattle. After 

some delay Government issued the desired proclamation. Meantime General 

Assembly had met. The problem was equally grave in Auckland as the 

Commissariat was buying Australian cattle to feed the troops. A House 

select committee was appointed, and subsequently a bill was promoted. 

It had a slow progress through both houses but eventually was passed. 

The Diseased Cattle Act was immediately brought into effect by the new 

Fox Government, a local Canterbury ordinance was disallowed, and the 

Governor's powers under the Act were delegated to the Superintendents, 

resulting in a series of provincial proclamations to prevent spread of 

th d . 1 e ~sease. 

General Government co-operated with the provincial governments in 

delegating Waste Lands control, in settling the Otago-Canterbury boundary 

dispute, and after the Fox Government came into office delegating the 

Governor's power of appointing provincial returning officers. 

2 goldfield administration was delegated, and so it went on. 

Later, 

There are few instances of complaints. The main defect of the 

system was slowness in communication - and both General Government and 

the Canterbury provincial government were guilty in that respect. The 

month~a delay before the Superintendent recommended the precise measures 

1 NZPD 1861 pp6 & 30; Provincial Secretary's Register (1860-1863) 
no 1242, 1429; N.Z.Gazette 21/6/61\; Provincial Secretary's Register 
1541, 1665, 1667; N. z. Gazette 1/10/61, 7/9/61, 12/7/62, etc. 

2 Provincial Secretary's Register no 1669; N. z. Gazette 6/8/61, 29/8/61, 
7/9/61, 22/11/61; on delegation of powers under various Goldfields 
Actscf N. z. Gazette passim, & Morrell, Provincial System p 113, 
also below p -:110 -322 • 



21 necessary to put the Weights and Measures Ordinance into effect in 

1860 has been mentioned above. It took at least a fortnight for a reply 

to be received, but time varied considerably depending on the mails. 

Steamers went once a month and the 1861 steamship timetable allowed seven 

days from Manukau harbour to Lyttel ton, with three days spent at Nelson 

and Wellington. There are instances in the Canterbury Registers of the 

Superintendent replying within nine or ten days of the letter leaving 

Auckland. Normally processes were more leisurely. A delay of well 

over a month was not unusual. Where information was sought many months 

might elapse. In February 1861 the Colonial Secretary asked that the 

Secretary for Crown Lands be supplied with a detailed account of sums 

expended on account of the Land Survey Department under the 1858 Waste 

Lands Act. The letter was answered in June. Generally in correspondence 

between Auckland and Christchurch about two months elapsed between the 

1 
sending of a letter and the acknowledging of a reply. 

Sometimes parcels got lost in the mail. In February 1861 the 

Colonial Secretary wrote to the Canterbury Superintendent that he was 

sending separately 15 copies each of the Arms Act and Foreign Seamen's 

Act for distribution to the local police force. These Acts, for preventing 

desertion and misconduct of foreign seamen and to regulate the sale and 

importation of arms, had received the Governor's assent in the preceding 

1 Provincial SeaFetary's Register no 1020 (Colonial Secretary/ 
Superintendent of Canterbury 26/4/61, noted in the Register as 
answered on 19/6/61); an example of an actual exchange is; 
Superintendent's letter Book no 61 (Superintendent/Secretary for 
Crown Lands, 28/11/59), Provincial Secretary's Register(l853-601noi031, 
He ~ (Secretary, Crown Lands Office/Superintendent 7/12/59, in 
reply to above), Superintendent's Letter Book no 65 (Superintendent./ 
Secretary 4/1/60, acknowledging the Crown Lands Secretary's letter). 
It is unlikely that correspondence could have been carried out any 
quicker. 



22 September and November respectively. In May 1861 the Colonial 

Secretary wrote that if the copies had not arrived he would forward 

further copies. In June he sent 15 more copies of the Foreign Seamen's 

Act but regretted that the Arms Act was out of print. As by Order-

in-Council the Arms Act had been in force since February this kind of 

mishap could be most inconvenient.1 

Sufficient has been said to show the interdependence of provincial 

and central governments, and to indicate how much of General Governmert 

work consisted in working in co-operation with the provinces, rather 

than in attempting to run affairs by means of a large General Government 

bureaucracy spread through the country. 

1 N.Z.Gazette 2/2/61; Provincial Secretary's Register nos 1021, 1253, 
1349; cf Superintendent's Letter Book no 101 on the non-arrival 
of copies of the N.Z.Gazette. 



CHAPTER 14 

THE MAGISTRACY 

The Resident Magistrate 

In the mid nineteenth century the Justice of Peace in England 

was still an important administrative official as well as a judicial 

officer. In New Zealand also there were unpaid magistrates from 

one end of the country to the other but in practice, while the Justice 

of the Peace was an important figure he was not the mainstay of local 

administration or justice. The reason was simple: the absence of 

a leisured class. Even in England an unpaid magistracy had proved 

inadequate for the Metropolitan area, and although New Zealand towns 

were small in comparison, they presented similar problems, and at 

this time the population for which any form of government could be 

provided was concentrated in ports and around the main towns. 

Instead of an unpaid magistracy the General Government relied on a 

few stipendiary magistrates on whom, after 1853, it piled a host of 

miscellaneous duties which had not been delegated to the provincial 

governments. The Resident Magistrate was one of the most important 

officials in the country and was the most important General Government 

agent in a district. 

1 However dilapidated and inadequate they might be, the 

buildings used by the Resident Magistrate were the symbol of General 

Government. Where there was no Resident Magistrate there was no 

General Government. The main communications in the colony were by 

sea, and the 25 odd Resident Magistrates' courts in 1860 were almost 

1 cf NZPD 1858-60 p 2. 



2 exclusively situated at the ports and in inlets round the coast 

of the country. In the years since the introduction of 

responsible government there had been an increase in the number of 

Resident Magistrates in the South Island but almost no change in 

the North Island. In 1860 there were about 21 Resident Magistrates 

in European settlements, a further four who were in primarily Maori 

districts, and two on circuit in Maori areas. There were Resident 

Magistrates at Russell and Whangarei in the North, Auckland and the 

Pensioner Settlements, Waiuku and Raglan, New Plymouth, Wanganui, 

Wellington and Napier in the North Island, and in the South, Nelson, 

the Collingwood goldfields, Wairau, Christchurch, Lyttelton, Akaroa, 

Timaru, Dunedin and Invercargill, and even a Resident Magistrate at 

the Chatham Islands (or perhaps he should be described as a 

government agent empowered to act as Resident Magistrate). 

In addition, apart from two Resident Magistrates who had for 

years been stationed at Mangonui and Hokianga in the far North, there 

were four further Resident Magistrates working for the Native 

Department. To greater or lesser extent they covered the Waikato, the 

East Cape, and the Wairarapa. The extent of their work depended on 

the individual concerned, and the circumstances of the moment. Fenton, 

for example, in 1857 and 1858 went on circuit in the Waikato but 

returned each time to permanent residence at Auckland. In mid 

1861 the Resident Magistrate for the Waikato was acting as Resident 

Magistrate at Waiuku, and H. H. Turton, a circuit Resident Magistrate, 

was engaged at Auckland in editing the Maori Messenger, as the 

editor was employed subdividing Native Reserves at Canterbury. 

Thus, the nominal services provided for the Maoris by Native 
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Department Magistrates might be much more impressive, or at the 

least very different from, the actual administrative arrangements 

made. It could be said in 1860, as Grey said in 1847, that the 

Resident Magistrates were performing a useful service for the Maoris. 

But this was because many Maoris lived in the vicini~y of European 

towns. Primarily the Resident Magistrates were dispensing justice 

for the Europeans. Very little advance had been made in taking 

European institutions to the Maoris - rather, European institutions 

were made available to Maoris who came into town for them. 1 

From the first days of government in New Zealand stipendiary 

magistrates had been expected to perform various administrative 

duties. As the work of Government expanded, further responsibilities 

were placed on the Resident Magistrate, so that in addition to being 

appointed to such posts as local treasurer, customs collector, harbour 

master and sheriff, a Resident Magistrate might be the Registrar of 

Births, Deaths and Marriages, Inspector of Police, a Land Claims 

Commissioner, local returning officer, member of various trust 

boards, etc. Resident Magistrates were commissioners under the 

Imperial Passengers act of 1852, responsible for enlisting soldiers, 

and so forth. At Wellington the Resident Magistrate was for a 

time manager of the Colonial Bank of Issue, at New Plymouth he was 

also an Inspector of Schools, in the Waikato he was local Colonial 

1 The number of Resident Magistrates is based on the public 
accounts of the colony, AJHR, 1861 B-1, collated with 
appointments listed in the N.Z.Gazette and with Chapman's 
New Zealand Almanac for 1860; Native Department Resident 
Magistrates are listed in AJHR 1861 E-5; for one of several 
examples of Grey's gratification at the value of Resident 
Magistrates for the Maoris, rf: Governor Grey/Earl Grey 25/1/47, 
GBPP 1847 xxxviii 837 (no aa). 
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Surgeon and at Mongonui~ the distri~t surveyor. 

Under linD. responsible government the role of the Resident 

JYiagistrate changed little - except that as well as General Government 

functions he might have various provincial government offices. Some 

Resident Magistrates engaged vigorously in the first elections, but 

after 1858 they were disqualified from being elected to either General 

or provincial posts. Hence it became common to make the Resident 

Magistrate the local election registration officer and often also 

the returning officer. Under the 1858 Census Act Resident Magistrates 

were appointed enumerators, and they were made licensing officers 

under various Arms regulations and acts. In the 1860's, some were 

l appointed officers in the militia or volunteer corps. 

rwl Cll ~I e. 
A t~~ea~ example of the work of a Resident Magistrate in one 

of the smaller settlements is provided by Lieutenant Belfield Woollcombe, 

who was Resident Magistrate at Timaru from 1857. Woollcombe's duties 

included those of pilot, sub-collector of customs, coroner, 

sub-treasurer, postmaster, Registrar of Births, Death and Marriages, 

returning officer, district overseer of public works and beachmaster. 

He was thus responsible both to provincial government and to several 

2 General ·Government department& 

In addition to his administrative duties the Resident Magistrate 

was the most important officer of justice in a district. His powers 

derived from the Commission of Peace and in particular from Grey's 

1 rf N.Z.Gazette passim. 
2 rf O.A.Gillespie, South Canterbury a record of settlement, 

pp 148, 174,226; Southern Provinces Almanac ••• 1861; ~· 
Gazette 'passim7 correspondence with Woollcombe in the Canterbury 
Provincial Secretary's Letter Registers. Dr. Stephen Mueller at 
Wairau is another notable example of an official performing almost 
all government duties in his district. 



5 Resident Magistrates Courts Ordinance of 1846. This Ordinance 

had three important features. 

Hobson had brought with him from New South Wales the 

institution of Police Magistrate, the stipendiary magistrate which 

New South Wales in turn had adopted from London. The law of England 

applied in New Zealand from the date that it became British territory 

and the most important clause of the New Zealand Police Magistrates 

Ordinance of 1842 was that granting the Police JVIagistrate all the 

powers of two Justices of the Peace in dealing summarily with cases 

of assault and in admitting to bail persons charged with felony. 

By the 1846 Ordinance the clause was widened to give the Resident 

Magistrate also such powers as any local ordinance gave to two 

Justices of the Peace. 

Secon~ly, a Resident Magistrate or two Justices of the Peace 

had powers similar to those of a Commissioner of the Court of 

Requests under an Ordinance of 1844. Under the Court of Requests 

Ordinance a Commissioner might summarily determine cases involving 

£20 or less, and his decision was final on all questions both of 

fact and of law. After 1846 the Requests Courts were closed down 

in favour of the Resident Magistrates' Courts. A Commissioner of 

the Court of Requests had to be a barrister or solicitor. A Resident 

Magistrate or an ordinary Justice of the Peace did not. By 

granting magistrates' courts a civil jurisdiction Grey took the most 

important step towards the eventual development of the modern New 

Zealand Stipendiary Magistrates. At the time the most significant 

feature of the change was that henceforth laymen could preside over 

courts of civil jurisdiction. 
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Thirdly, Resident Magistrates were given special powers in 

cases affecting Maoris. Sitting with one or more Justices of the 

Peace a Resident Hagistrate could determine civil cases between a 

European and a Maori when the sum in question did not exceed £100. 

As wit-h other civil cases no appeal was allowed from the Resident 

Magistrate's judgement. In addition, sitting with two Native 

Assessors appointed by the Governor, the Resident Hagistrate could 

arbitrate between Haoris in all types of civil disputes.1 

In the next few years Assessors were appointed in the localities 

of the various Resident Magistrates' courts and a steady number of 

cases involving Haoris came before the Resident Magistrate. 

Nevertheless the Resident Hagistrates were still well-nigh restricted 

to the towns - as they had been as Police Magistrates in the first 

years of C:rown colony ~pvernment - and the overwhelming majority of 

2 the cases they heard concerned Europeans. 

By granting a limited civil jurisdiction to Resident Magistrates 

Grey had made the most successful attempt to date to meet the problem 

of providing a cheap and quick means of settling small debts in a 

trading community. In 1851 the Wellington Resident Hagistrate 

reported cases of parties to a suit reducing the sum at issue "rather 

than encounter the expense, riskland delay of trying those questions 

1 
2 

cf Governor Grey/Gladstone 14/11/46, GBPP 1847 xxxviii 837 lno4q)~ 
rf N .Z.Ga.zette passim for appointments of Assessors and returns 
of court.cases (e.g. returns in New Ulster Gazette 1848 p 11). 
Returns were also published as enclosures to Grey's despatches, 
GBPP loc cit 



7 in the Supreme Court." 
1 There remained, however, parties to 

a suit who were not prepared to reduce the sum at issue. 

The need for further provision became increasingly apparent in 

the 1850's as settlement spread up country from the towns and as the 

towns of New Plymouth, Christchurch and Dunedin expanded. Since 1844 

there had been two Supreme Court judges in the colony. By the mid 

1850's it had become necessary either to appoint more judges who could 

hold more frequent Supreme Court sessions or to establish some 

intermediate court system to handle some of the less serious cases, 

particularly civil cases involving sums of more than £20. 

One answer was to extend the jurisdiction of the Resident 

Magistrates. But this was contrary to English legal tr~ditions. 

Even New South Wales, from which New Zealand had inherited the stipendiary 

magistrates, had not given them civil jurisdiction and was now reverting 

to the traditional unpaid magistrates for criminal cases. Like the 

ordinary Justice of the Peace most Resident Magistrates had no legal 

training. The duties are quite beyond a layman, C.C. Bowen wrote sho~~ 

att'i!r he was appointed a Resident Magistrate, and "my only consolation 

is that some layman must blunder on. 11 2 Some Resident Magistrates 

were retired soldiers and dated from drown 8olony days when military 

personnel had provided the core of the administration. Others were 

old settlers, officials of long standing, traders, farmers - anyone 

in short who could apply a form of rough justice. Outside the main 

1 Report of the Wellington Resident Magistrate, 30/1/51, encl 
to Governor Grey/Earl Grey 6/2/51, GBPP 1851 xxxv lLt-20. 

2 Bowen/Selfe 15/8/64, Selfe Mss; leiters lc. c~~terb~otr,r Ajso"l~tion. 



8 towns the Resident Magistrate had to manage as best he could 

without a legally trained clerk or the presence of local solicitors. 

A perpetual problem was that the copies of statutes could not keep 

up with demand and even in the late 1850's there were complaints 

that magistrates had to apply laws of which they could obtain no 

. l 
cop~es. 

In such circumstances, therefore, the Resident Hagistrates 

clearly were not the right men to sit as presidents of local courts 

with extended jurisdiction. In the 1856 session of the General 

Assembly, Dudley Ward, a barrister representing the Wellington 

Country District~introduced a bill to establish District Courts. 

"However efficient that justice may be which we receive from the 

Supreme Court", he argued, "it is neither speedy in reaching us nor 

cheap in its attainment." He was not in favour of extending the 

"present arbitrary and unchecked jurisdiction11 of the Resident 

Magistrates: their disregard for the strict letter of the law in 

favour of abstract principles, of justice, however necessary for 

native areas, was unlikely to prove popular if further applied to 

Europeans. He proposed the establishment of District Courts 

consisting of a Recorder, the local Resident Magistrate and Justices 

of the Peace summoned in rotation ("and their attendance enforced 

by a heavy finert). The Court would sit with four jurors and, 

following "the precedent of the ancient Saxon County Courts 11 would 

have both civil and criminal jurisdiction: a civil jurisdiction 

l cf NZPD 1856 p 266; A.J.Johnston, The New Zealand Justice of the 
Peace; a treatise on the powers, duties and liabilities of 
Magistrates, Coroners & P~ace Officers in the colony ••• p 2. 



9 up to £100 and a criminal jurisdiction in cases where not more 

than two years of imprisonment might be adjudged. 1 

The bill was accepted readily by the lower house, but towards 

2 
the close of the session was thrown out by tb.e upper house. A 

temporary measure, the Resident Magistrates' Extension of Jurisdiction 

Act, was then pushed through General Assembly giving Resident 

Magistrates sitting with a jury of four an extended civil 

jurisdiction up to £100. 

By mid 1857 the Act had been brought into effect in all the 

provinces. At the same time a Sessions Courts Ordinance of 1846 

was brought into effect at Lyttelton and in the upcountry districts 

in the Wellington Province (including Hawke's Bay). The two 

chairmen appointed, H. B. Gresson and Dudley Ward, were both 

qualified lawyers. In effect these two districts received similar 

court facilities to those which would have been provided by Ward's 

District Courts. 

These were temporary measures, however, and when General Assembly 

met in 1858 the Stafford Government had prepared a new District Courts 

Bill. The District Courts were to be presided over by judges 

who had a civil jurisdiction in cases involving sums between £20 and 

£100. Either party to a case might require a jury to be summoned. 

In addition, if the judge were a barrister or solicitor, the Governor 

might empower him to exercise a criminal jurisdiction when sitting 

with a jury of twelve. The Court's criminal jurisdiction would be 

similar to that of short-lived County Courts which existed between 

1 NZPD 1856 P 153-4.Judge Stephen helped Ward draw up his 
bill (rf NZPD 1860 p 435). 

2 cf above p 5".3-4. 



10 1842 and 1844. It would have cognizance of crimes and offences 

punishable by fine and/or imprisonment, by transportation not exceeding 

seven years, or by penal servitude not exceeding four years. Unlike 

Ward's proposed courts, the District Courts, although financed by the 

provinces were to be under General Government control - a centralising 

measure in line with the o~her legislation promoted by the Government 

in this session. 

The Bill readily passed both houses, and at the same time the 

Resident Magistrates' Extension of Jurisdiction Act and the 1846 

Sessions Courts Ordinances were repealed. The new Act was quickly 

brought into effect. Its greatest benefits were to Nelson, New 

Plymouth and Dunedin. Christchurch, instead of having a District 

Court, gained a resident Supreme Court Judge. The larger towns of 

Auckland and Wellington had both a Supreme Court and a District Court, 

but in the case of Auckland, the local Resident Magistrate kept his 

former extended jurisdiction, although now as a District Court judge. 

In Wellington the main result was not provision of better court 

facilities but the sacking of Ward and his replacement by a friend of 

1 
the Government. 

W. T. L. Travers, 11 an utterly unscrupulous fellow 11 but a sharp 

2 
lawyer, was appointed District Court judge at Nelson. He was one 

of the two late arrivals to the 1856 General Assembly who had voted out 

the Fox Government. Shortly after his appointment as judge Travers 

was involved in two libel cases, one against Alfred Saunders who accused 

him of tampering with evidence in his court, and the other against the 

publishers of the Nelson Colonist for insinuating that Travers' 

l cf NZPD 1860 p 435 f. 
2 C .c .Bowen/H .s .Selfe 14/4/64, Selfe MSS 1 L..ettm 8c.. G\~t~rl;)l!7 14-~se~~itAlitm. 



11 
appointment was a reward for "political profligacy." 

1 

The other District Court judges were less open to criticism 

although all had been active in politics. In Dunedin J. H. Harris 

was appointed both Resident Magistrate and District Court judge, which 

was rather hard treatment of the previous Resident Magistrate, A. C. 

Strode, who shortly afterwards returned to Dunedin having had leave 

of absence since 1857.2 

The limited benefits gained from the District Courts Act and 

objections to the centralism of the measure and to some of the men 

appointed judges, probably contributed to the lack of popular support 

for the new courts. Moreover by the end of 1858 the colony had 

three Supreme Court judges and there was therefore less need for 

District Courts. 

In the 1860 session of the General Assembly, on the motion of 

T. B. Gilles from Otagq, the House resolved: 

That the administration of Justice may be 

ff
. . for 

e ~c~ently provided;without the establishment of 

District Courts as at present constituted. 

That while those Courts involve a very 

considerable expenditure, they provide to a very 

limited extent only, the objects to be aimed at by the 

establishment of Local jurisdictions. 

1 cf Southern Provinces Almanac ••• 1861 p 87-8. 
2 cf Otago Colonist 23/9/59. 



12 That the machinery of the Supreme Court ••• of 

Sessions of the Peace, of Resident Magistrates and the 

ordinary Justices of the Peace, are capable of efficiently 

disposing of all the Judicial business of the Colony ••• 

That the Government should make the necessary 

regulations,or, if necessary, prepare Legislative measures 

to be laid before the General Assembly in the ensuing Session 

thereof.
1 

Apart from informing District Court judges of the probable 

abolition of their office the Government took no action during the 

recess. It did not appoint a new judge for Nelson when Travers 

resigned, but it had no regulations or legislative measures to 

suggest to General Assembly when it met in 1861.
2 

Fox, however, was keen to carry out the resolution of 1860. 

Shortly after he became premier in 1861 he introduced a bill to revive 

the 1856 Resident Magistrates' Extension of Jurisdiction Act. But 

that Act had been hastily drawn and was "full of flaws and blunders", 

and with an uncertain mastery of the House Fox eventually abandoned 

his bill.0 Instead, during the 1861-62 recess District Court judges 

were no longer empowered to exercise a criminal jurisdiction. In 

civil cases, as already stated, their powers were the same as the 

Resident Magistrates' extended powers under the repealed Act of 1856. 

1 JHR 1860 p 203-L~, of Lyttel ton Times 25/7/60 on "those monstrous 
and unhealthy excressences of our legal codes, the 'District 
Courts' 11 , reprinted in Otago Witness 11/8/60. 

2 cf Justice Department Archives, J 16/3; NZPD 1861 p 29; Report 
of the judges on.the Supreme Court Establishment, AJHH 1861 D-2A · 

3 NZPD 1861 pp 232,248,297,·-



13 Legislation was prepared by the Fox Government for the 1862 session 

of the Assembly. Although the more centralist Domett succeeded 

Fox as premier the new Government took up the legislation. By the 

Supreme Court Amendment Act "a kind of minor jurisdiction of the 

Supreme Court" was established whereby it might deal !!with cases of 

smaller amount in a more summary way than by the ordinary practice 

1 of the Court 11 • A new Resident Magistrates' Extension of Jurisdiction 

Act was also passed. 

Under the new Act, the Governor in Council might extend Resident 

Magistrates' jurisdiction from £20 to either £50 ot £100; By mid 

1863 eight Resident Magistrates' courts exercised the extended 

jurisdiction of either £50 or £100, and by the end of 1864 a further 

twelve courts had been added. Meantime, despite further political 

changes which had brought back as premier Frederick Whitaker, the 

original sponsor of the District Courts Act, all District Courts had 

been abolished. 

Since 1860 when the House passed its resolution against District 

Courts, however, there had been a revolutionary change in the country. 

The gold rushes in the South imposed completely new demands on the 

administration, which resulted in the development of a different type 

of Resident Magistrate, and before the end of 1864, in the establishment 

of a new District Court under the 1858 Act. 

As a result of earlier small gold rushes in Nelson, General Assembly 

1 Minutes of the Attorney General on acts of the General Assembly 
sub encl 10 to Governor Grey/Newcastle 31./10/62, AJHR 1863 
A-1 f ~-



14 in 1858 had passed a Gold Fields Act for the administration of 

districts which the Governor proclaimed to be gold fields. This Act, 

based on Victorian legislation and Nelson provincial adaptation of 

that legislation, provided for Wardens' Courts to determine complaints 

arising from breaches of gold fields rules and regulations, disputes 

between miners and so forth. In December 1860 the first Warden's 

Court was constituted under this Act. The Massacre Bay Gold Field 

had been proclaimed in October 1859 and James Mackay junior, the 

Assistant Native Secretary in the South Island, had been appointed 

Resident Magistrate and empowered to issue Miner's rights and to 

licence persons to sell liquor on the gold field. Now, in December 

1860, he was appointed judge of the new Warden's Court. 1 

General Government control of the small Nelson gold field was 

one thing. Control of gold fields in Otago was a quite different 

matter. Moreover, the three short-lived governments between 1861 

and 1864 were more sympathetic to provincial administrations than had 

been the Stafford Government. By the Gold Fields Act the Governor 

was empowered to delegate many of the powers invested in Governor or 

in Governor in Council. In August 1861, almost as soon as news 

of Read's discovery reached Auckland, on the advice of the new Fox 

Government the Governor delegated his powers to the Superintendent 

of Otago, and shortly afterwards powers were also delegated to the 

Superintendent of Nelson. Henceforth it was customary for the 

provinces to have control of gold fields administration, including 

the constitution of Wardens' Courts and the appointment of Wardens. 

As General Government normally made a Warden the district Resident 

l rf N.Z.Gazette. 



15 Magistrate, the provinces had effective control of the administration 

of justice in gold fields. There was thus a new category of Resident 

Hagistrates. There were a few Resident Magistrates who were 

responsible to the Native Minister, the majority of Resident 

Magistrates who were responsible to the Attorney-General (or the 

Colonial Secretary when the Attorney-~eneral was not a cabinet 

minister), and there were Wardens who were responsible tb the 

provincial government or to the provincial Commissioner of Gold 

Fields.1 

In addition, despite the appointment of two additional judges 

to cope with the increased population in Otago and Southland, in 

June 1864, less than six months after it had abolished the last 

District Courts, the Whitaker-Fox Government established a District 

Court for the Otago gold fields. After Stafford returned to power 

in late 1865 there was a full-scale revival of District Courts. 

By early 1897 there were Courts at Wanganui, Nelson, Marlborough, 

Auckland, Hawke's Bay and 'Westland. Under the consolidating 

Resident Magistrates Act of 1867, however, the Resident Magistrate 

retained the extended jurisdiction which had been revived in 1862. 

By the late l860 1 s, then, when the various statutes relating 

to inferior courts were consolidated, after various experiments 

the judicial system had settled down to a three tier system of courts: 

Supreme Court, District Courts, and Magistrates' Courts under one 

Resident Magistrate or two unpaid magistrates. If the gold rushes 

1 cf P.R.May, The West Coast Gold Rushes pp 265-6, 272-3; 
W.P.Morrell, The Gold Rushes, p 262. 



16 had resulted in the revival of District Courts, they had even 

more served to create a further area of responsibility where the 

Resident Magistrate was indispensable. 

323 

The Resident Magistrates Courts' importance as courts of civil 

jurisdiction was directly related to the decline or revival of 

District Courts •. Throughout all the changes, the Resident 

Magistrate's criminal jurisdiction remained almost unaltered. 

Since the day of the Police Magistrates, the stipendiary magistrate 

had been able to act with the powers of two ordinary Justices of 

the Peace. 

The Justice of the Peace 

The Resident Magistrates and District Courts gave a 

distinctive quality to New Zealand's judicial system. New Zealand 

was forced to modify English instiiutions to meet colonial 

conditions. Much of English law and custom, however, was 

transplanted to become as much a part of the colony as English trees, 

birds and animals. Some of the best examples are found in the 

office of the Justice of the Peace and in the other traditional 

offices of Sheriff, Coroner, and Constable. The lay magistracy 

was adopted in toto. While the social structure made it 

impossible to retain the class distinction behind the office of 

Justice of the Peace - as too, class distinction could not be 

maintained for another ancient institution, the jury - the functions 

of the Justice of the Peace were almost unaltered. 

While New Zealand was a dependency of New South Wales 

appointments on behalf of the Crown were made by the Governor of 

New South Wales, and Hobson was handicapped by inability to appoint 



17 sufficient officers for law enforcement. On the day Hobson 

proclaimed his assumption of powers as Governor of a separate colony 

he doubled the number of Justices making a total of 21 of whom six 

were Police Magistrates. Within a few months he issued a new 

Commission of Peace increasing the number of Justices to 47, included 

among whom were senior officials (Police Magistrates and others), 

New Zealand Company officials, senior military officers and at the head 

of the Commissionof Peace, the three unofficial members of the 

Legislative Council. As new districts were settled the Governor 

appointed further batches of magistrates. By 1844 there were 56 

Justices, although far more had been appointed during the preceding 

years. Men went travelling, soldiers were returned to England or to 

other posts, and were not included in new Commissions of the Peace. 

Despite such continuous wastage there were 76 on the Commission in 

1846 and 92 in 1848. The rapidity with which Hobson exercised his 

new powers and the continuing growth of the Commission of Peace, are 

evidence of the importance Government attached to having a sufficient 

number of magistrates. 

By 1853 there were 170 magistrates, including 38 for the new 

settlements in Canterbury and Otago. By 1860 the number had risen 

to 301. In 1859, when the Commission of Peace (then totalling 282) 

had distinguished between magistrates for New Zealand and magistrates 

for individual provinces, the number of magistrates per province ranged 

from 15 to 20 in the smallest provinces, to 51 for Auckland which also 

had the lion's share of senior officials and odd soldiers who were 

magistrates for New Zealand. As in the past, particularly amongst 

magistrates for New Zealand or for Auckland, there was a large number 



.8 of officials or retired officials who were on the Commission of Peace, 

probably more as a matter of courtesy than to perform magisterial duties. 

In addition there were magistrates in the various districts in which 

Europeans had settled, as well as Resident Magistrates in ports and 

1 
towns. 

The best outline of the powers and duties of the Justice of Peace 

in early New Zealand is given in Judge Johnston's The New Zealand Justice 

of the Peace, prepared at the request of the New Zealand Government 

and published in 1864.
2 

There were also English handbooks which 

a Justice of the Peace might obtain in order to learn his traditional 

powers and duties. For example, Shaw and Sons of Fetter Lane, London, 

published a~ries of law books including Stone's Justices' Manual, 

a volume of the Jervis' Acts, Archbold's Justice of the Peace, and 

Parish Officer, and Snowden's Police Officer and Constable's Guide~ 

and Magistrate's Assistant.3 It is unlikely, however, that many 

magistrates were prepared to pay several pounds to obtain such books, 

or that they were much interested in the ancient statutes on which 

their powers were grounded. 

Johnston divided the duties of the Justice of the Peace according 

to the laws he applied. The first, and probably major, body of law 

was the common law and statutes of England up to 14 January 1840 when 

Governor Gipps by proclamation extended the boundaries of New South Wales 

1 New Commissions of the Peace were issued & published in the N.Z. 
Gazette in 1841, 1844, 1845, 1846, 1848, 1853, 1856, 1859, 1860, 
1861, 1864, etc. On the doubtful validity of some magistrates' 
appointments, rf NZPD 1856 pp 96-7, 15~ and ¥ & P,HR, 1856 C-11, 

2 Cited above p .315"' n I . 
3 cf publishers' advertisement in the 6th (1866) edition of 

Snowden 1 s Guide • 



.9 to include the Queen's dominions in New Zealand. Traditionally the 

Justice of the Peace was a "Conservator of the Peace 11 : he had the 

right and duty of "reading the Riot Act 11 , binding over to keep the peace, 

putting the oath of allegiance to anyone suspected of disaffection\and 

of swearing in special constables. There were certain offences 

recognised both by common law and statutes with which a Justice of the 

Peace could deal - for example the holding of seditious meetings, "riding 

or going armed with dangerous or unusual weaponstt, "challenging to fight", 

11 spreading of false news in order to make discord between the Sovereign 

and nobility, or concerning any great men of the realm 11 , or making 

"pretended prophesies with intent to disturb the peace 11 • For the benefit 

of the Justices Johnston cited acts of 2 Ed 111 c 3, 5 Eliz (1) c.15, 

2 
etc. 

From the first days of British occupation of the colony, New Zealand 

had a constabulary or police force on whom the main peace keeping duties 

lay. The organisation of an armed constabulary was set on a formal 

basis by an ordinance of 1846. After 1853, the control of the 

constabulary was taken over by the provinces. In 1846, for the Auckland 

district alone, there was an inspector, a sub-inspector, a sergeant-major, 

four sergeants, four corporals and forty privates. In a distinctive 

uniform of blue cloth trousers, blue serge shirt, forage cap and grey 

soldier's great coat, they provided a fair-sized peace force for the towns.3 

By 1860 Otago, still at that date one of the least populous provinces, had 

1 cf the Chief Justice's charge to the Grand Jury, Daily Southern 
Cross 2/9/63, 

2 Johnston, N.Z.Justice of the Peace, Part II - the Conservation of 
the Peace , 

3 N .z .Gazette 22/4/47, :ll/5/46, 9/7/46, 16/12/46, l:t;f(l~;d16::: li/'t/47. 



20 a chief constable and eight constables at Dunedin, two constables at 

Port Chalmers, and a constable at Invercargill, at Campbelltown (Bluff) 

and at Riverton. After gold was found the Otago police force was greatly 
1 

increased and a contingent of constables was imported from Melbourne. 

The constabulary was not free from criticism, of course, but as riots 

and seditious meetings were rare, the Justice of the Peace could 

probably rely on the constables, guided by the local Resident Magistrate, 

to keep the peace. 

A host of offences came within the summary jurisdiction of the 

Justices.: some, such as Nuisances were recognised at common law and 

were of little importance, 2 others, which were also wJ.thin the 

jurisdiction of Justices of the Peace throughout the Empire, were of 

greater significance. . Various Imperial statutes passed after 1840 

applied to New Zealand. Between 1852 and 1865, 26 Imperial acts were 

quoted in part or in full in the New Zealand Gazette. !>:!any of these 

acts applied specifically to New Zealand (an act concerning the 

bishopricl of Christchurch, the Loan Guarantee Act, an act validating 

the New Provinces Act, a New Zealand Boundaries Act, etc.) In 

addition, however, there were a number of Imperial acts with general 

llofito!$ il'l .' 

1 Otago Colonist 25/5/60,f0tago Witness 21/7/60, l/9/60rr1s;Southern 
Provinces Almanac for 1860 p 179; C.W.Richmond/Haria Richmond 
15/12/61, Richmond-Atkinson Papers Vol 1 p 734. 

2 rf Johnston op cit p 351 et seq. In a foot note on p 351 Johnston 
states that 11 A common scold is a nuisance at Common Law, and is 
liable to indictment; but it seems unnecessary to detail the special 
provisions of tb.e law for the punishment of this species of nuisance, 
viz. by trebuchet or cucking stool, an engine of correction the use 
of which may probably be deemed to have been obsolete in England on 
the 141h Jan~A-ttry1 1840, and therefore not applicable inNiwZeoJMa'.No doubt, 
on conviction, fine and imprisonment could still be awarded, but it 
has not been deemed necessary to insert any form of information in 
such cases adapted to the Colony", 



21 application, concerning colonial bishops, naval defence, colonial 

marriages, and a group of acts concerning desertion which were published 

during the Maori wars. In the Hocken Library there are two large 

private volumes of British statutes relating to New Zealand, most of 

which are legal acts covering wills, trustees, evidence, forgery, 

offences relating to coin etc.
1 

Some of these acts were of general 

application, others were intended for England and Wales or for the 

United Kingdom, but were adopted by the New Zealand General Assembly. 

For the Justice of the Peace, the most important of the post 1840 

Imperial Acts were acts relating to desertion from Her Majesty's armed 

forces, the J:vlerchant Shipping and Passenger Acts, and a group of acts 

concerning the duties, liabilities and protection of Justices of the 

Peace (the Sir J. Jervis' acts of 1848) which were adopted by the 

New Zealand General Assembly in 1858. Two of the three Jervis' acts 

were consolidating acts and related to the Justices' duties "with 

respect to parsons charged with indictable offences" and "in respect 

of ••• summary convictions and orders", and the third act was to protect 

Justices of the Peace "from vexatious Actions for acts done by them 

in execution of their Office." The Jervis' acts were in force in 

New Zealand from 1858 to 1869 in the case of the first act and to 

1866 in the case of the latter two acts. They were then replaced by 

New Zealand acts - or perhaps amended and re-enacted as New Zealand 

acts would be a more accurate statement. For seven or more years 

1 Imperial Acts since 1840 applying to New Zealand, presented by 
Sir F. R. Chapman, a son of H. S. Chapman (mentioned below pp3~,34~34~ 
& Statutes relating to NewZealand and the Colonies generally, 
originally the property of J. L. Macassey, an early Dunedin 
lawyer. 



22 the main statutes concerning the exercise of the criminal jurisdiction 

of Justices of the Peace were those passed by the British Parliament to 

apply to Justices of the Peace in England and Wales. This not only 

illustrates the fact that the New Zealand magistracy was an attempted replica 

of the English magistracy, but is a reminder of the difficulties of the 

New Zealand Justice of the Peace, since in the years immediately after 

the adoption of the Jervis' acts it does not appear that the text of the 

acts was printed in New Zealand. 

Johnston's manua1. 1 

Eventually they were incorporated in 

Some of the Imperial acts relating to Merchant Shipping and Passengers 

were published in the New Zealand Gazette. The 1855 Passengers Act 

laid down a series of rules and regulations covering passenger ships 

including those on "colonial vo;yages 11 • The several Merchant Shipping 

Acts were to be applied by New Zealand magistrates to all British ships 

registered at, trading with, or at any place within the jurisdiction of 

the colony of New Zealand, and to the Owners, Masters ~nd crews of such 

ships. Judge Johnston noted that "Resident Magistrates,and Hagistrates' 

Clerks, especially at Sea-ports,ought to be furnished" with copies of 

these various Acts. 2 

These Acts are a reminder of the significance of the Imperial 

connection and the continued enactment by the Imperial Parliament of 

laws which covered all parts of the Empire. ReaJ:ising the extent of 

pre-1840 law which affected the duties of the Justices of the Peace, and 

1 

. 2 

In 1855 the Secretary of §tate rejected a request from the New 
Zealand Government that he forward 200 copies of the Jervis' Acts 
(V & P,HR, 1856 p 14, message 11; cf V & P,HR 1854 12/9/54, 
13/9/5L~; tvellil'l, 'ilfi"~s), 
Johnston op cit, notes on pp 338 & 359 • 



23 the many Imperial acts passed after 18ltO which were adopted by 

New Zealand or applied to the colony, we need not be surprised to find 

that a magistrate's duties were extensive and complex or that the 

Justices of the Peace tended to leave the work to the Resident 

Magistrate. 

In addition to the duties of the English Justice of the Peace, 

the New Zealand Justice of the Peace had duties which were imposed 

-
by acts of the New ~ealand legislature - including, after 1853, 

provincial ordinances. The most important local act was the 

Resident Magistrates Ordinance of 1846 by which two Justices of 

the Peace could exercise a civil jurisdiction in cases involving 

sums of £20 or less. It should be noted however, that although 

by the 1846 ordinance a Resident Magistrate had the powers of two 

ordinary Justices of the Peace, the reverse did not apply. Justices 

of the Peace could not exercise the Resident Magistrate's special 

powers in civil and criminal cases involving Maoris, nor could they 

exercise the Resident Magistrate's extended civil jurisdiction 

1 under the 1856 Act. 

For the rest, Justices of the Peace had various administrative 

or quasi-administrative duties. For example, under the Destitute 

Persons Relief Ordinance of 1846, two Justices of the Peace might. 

determine paternity of bastards and make an order for maintenance, 

they could order a deserting husband to pay the support of his wife 

and family, and they could order relatives to support any destitute 

person who was unable to work. Annual meetings of magistrates 

were called to grant and transfer licences for liquor sales and to 

1 For the special powers of Resident Magistrates rf Johnston 
PP 381,391,393,394· 



4 draw up jury lists. Before 1858 magistrates' meetings drew up 

electoral rolls, and until 1860 they were responsible for militia lists. 

Under a Slaughter House Ordinance of 1847 - except where it had been 

repealed by a provincial orrnnance - the magistrates' meeting might grant 

licences to slaughter cattle. As two Justices of the Peace, one of whom 

might be the Resident Magistrate, appear to have sufficed to constitute 

a "meeting", these various duties were not too onerous. Finally, it 

may be noted that in the absence of a coroner, a Justice of the Peace might 

hold inquests (sitting with ajury), and under the 1860 Arms act a Justice 

1 of the Peace might "rummage" a ship for arms. 

Various odd tasks then might fall to a Justice of the Peace. But 

an individual Justice of the Peace might do as little or as much as he 

chose, and Government appears to have been powerless to force the Justices 

of the Peace to be more conscientious. 

Sufficient has been said to show how essential the magistracy was 

to thB administration of the country. If, howeve~, ~ost of the 

magistrates' duties were performed by the Resident Magistrate, why did 

the Government take such pains to ensure that so many magistrates were 

appointed? The answer is twofold. No-one at that stage would have 

agreed that if the Justices of the Peace left the work to Resident 

Magistrates this was an argument for reducing the number of Justices 

or abolishing the traditional office of Justice of the Peace altogether -

although there was undoubtedly a case for purging the Commission of the 

Peace. The Resident Magistrate combined the worst features of both 

"English" and "foreign" judicial institutions.2 He was an untrained 

1 rf Johnston Part VII - Miscellaneous Duties; & notifications of 
magistrates' meetings in the N. Z. Gazette~ 

2 cf NZPD 1858-60 p 424-



5 amateur and sitting alone he had extensive powers. If New Zealand 

were to develop an efficient system it would have to use professionals. 

But this was not the solution sought in the mid-nineteenth century. 

If the Justices of the Peace were inactive then they should be 

persuaded to be more active. As well as passing the District Courts 

Act in 1858, the Stafford Government that year also sponsored a Petty 

Sessions Act, making formal provision for Justices of the Peace to 

exercise the civil powers which they had alread;y· under the Resident 

Magistrates' Ordinance. After the House resolved to abolish District 

Courts Stafford considered Government should extend the Supreme Court 

and should put the Petty Sessions Act into effect.
1 

In short, 

as long as there were Justices of the ·Peace it was possible that the 

English system might develop. In addition they could impose a check 

on the Resident Magistrates. When in 1841 the citizens of Wellington 

considered that the local Police Magistrate was acting in an 

arbitrary fashion, one of the town's Justices of the Peace was persuaded 

to sit on the bench with the Police Magistrate.
2 

When an issue 

aroused the local community several Justices might join the Resident 

Magistrate on the bench. For example, in 1858, the Rev. Arthur 

Baker, the controversial vicar of St. Paul's, Wellington, was brought 

before the Resident Magistrate's court on a charge of indecently 

assaulting a young girl. Baker was involved in the bitter party 

1 Memorandum of the Colonial Secretary of 20/12/60, Justice 
Department Archives J 16/3; cf notice to Justices in N.Z. 
Gazette 23/1/61 p.9. A number of petty sessions districts were 
created in December 1862. 

2 cf N.Z. Gazette & Wellington Spectator 27/3/41, 3/4/41; L.E. Ward 
(comp) Early Wellington p 81-2; C. & C. Manson, Curtain-
Raiser to a Colony. Sidelights on the founding of New Zealand, 
p 183-5. 



26 strife of the day, and Justices from both parties joined the Resident 

Magistrate on the bench. 
1 

Host important of all - and this is still true today - as well 

as tryihg offences summarily, in the case of indictable offences, 

Justices of the Peace were responsible for committing the accused 

for trial in the Supreme Court, or the District Court if one were in 

existence. Thus magistrates were an important check on unjustifiable 

arrest and by granting bail could avoid unnecessary imprisonment pending 

trial. 

1 cf Wellington Independent 8/9/58, 15/9/58, 6/10/58; also NZPD 
1861 p 31-2 for allegations of a 11 packed11 bench of magistrates 
at Wanganui in January 1861. 



CHAPTER 15 

THE SUPREME COURT 

The magistrates handled the many petty offences which 

constituted the bulk of criminal judicial work, and they could also 

deal with petty civil cases. More important cases might be 

determined in a District Court, if there was one, but all major 

cases had to go before the Supreme Court. The Supreme Court judges 

were the powerful judicial officers on whom depended in the last resort 

the effectiveness and the impartiality of the justice dispensed in 

the colony. 

By the late 1850's the Supreme Court was well established and 

adequate for the needs of the day. In the years immediately after 

the establishment of representative institutions, however, this had 

not been the case, and even by 1858 no satisfactory arrangements had 

been made for the appointment of Supreme Court judges, nor for appeals 

from their decisions. 

New Zealand's first Supreme Court judge, William Martin, arrived 

in New Zealand in 1841. Aged about 34, he had been called to the 

Bar only four years previously and was but ac1briefless barrister" 

who had never entered law chambers having practised as an equity 

l 
draughtsman and conveyancer. But he was an enthusiastic 

campaigner for freeing the new courts from the heavy weight of 

English legal tradition. Together with Thomas Outhwaite, who 

became Registrar of the Supreme Court at Auckland, he had sailed 

1 Carleton, NZPD 1856 p 297; Dictionary of New Zealand 
Biography; C.G.Lennard, Sir William Martin. 

The Life of the First Chief Justice of New Zealand. 



2 
in the same ship as William Swainson who had been appointed 

Attorney-General. All three were in their thirties and 

comparatively inexperienced in the practice of law. They employed 

the long voyage out to draw up a series of ordinances quite daring 

in their simplicity. As a result Hobson's second session of the 

Legislative Council saw a flood of measures to establish a complete 
1. 

judicial system. By the Supreme Court Ordinance of 184l a Supreme 

Court was set up and invested with the "powers usually given by the 

Charter of Justice in other colonies. ,,l It had the jurisdiction 

of the common law courts in England as well as equitable and 

ecclesiastical jurisdiction in relation to wills, and the power to 

appoint and control guardians of infants and lunatics. The court 

might not take cognizance of any crime committed before 14 January 18~0. 

As in New South Wales, the small number of court cases necessitated 

one unified supreme court performing all the functions of the 

various superior English courts. New Zealand in fact went further 

than New South Wales in empowering one judge sitting alone to act 

with the full powers of the Supreme Court. Even when further 

judges were added, the dispersed nature of the country made it 

necessary to continue this arrangement. 
-:1. 

These features of the Supreme Court in 184l are not in themselves 

significant as they were necessitated by the nature of the colonial 

population and clearly the legislators drew on New South Wales 

experience. What is significant is that the simplicity of the 

Court, originally based on necessity, has remained and, as in the 

case of inferior courts, New Zealand did not show the same readiness 

1 encl to Hobson/Stanley no 28 29/3/42, Archives of the 
Governor~General G 30/2~ 



3 as its parent colony to revert to more traditional English 

institutions. The reforming zeal of men like Martin and Swainson was 

partly responsible, but the main difference between New Zealand and 

New South Wales was that the former colony was of much later foundation 

and at no stage did one pre-eminent town emerge on which administration 

and justice could be centred. The later date at which New Zealand 

formed its judicial institutions gave the colony more opportunity to 

benefit from English reforms. 

For various technical reasons the Colonial Office disallowed the 

184i Supreme Court Ordinance 1 and a new Ordinance was passed in 1844. 

In late 1843 H. s. Chapman had arrived to act as a second Supreme Court 

judge. The 1844 ordinance therefore made provision for the division 

of the colony into Supreme Court districts, to each of which a judge 

or judges might be assigned, and this has remained the basis of the 

organisation of the Supreme Court. The 1844 ordinance also provided 

for the admission of people trained in New Zealand as barristers and 
i 

solicitors. It had already been provided by the 184l ordinance that 

qualified barristers, solicitors or proctors of the United Kingdom 

might be admitted to law practice in New Zealand, and, as a temporary 

measure, barristers might practice as solicitors and vice versa - a 

provision which has been retained to this day. 

The 1844 Ordinance was repealed by an Act of 1860 which, with 

certain exceptions, adopted the jurisdiction contained in the earlier 

ordinance ''but in fuller and more precise manner • 11 "In the main the 

Act of 1860 describes the basis of the Supreme Court's jurisdiction 

2 as it exists today.'' 

.l 

2 

rf Stanley/Hobson no 10 31/1/43, Archives of the Governor
General G 1/7· 
J.L.Robson (ed), New Zealand. The Development of its Laws 
and Constitution n 6o~t. 



4 
The basis of the Supreme Court thus was laid very early in 

New Zealand's history. 

But there was no security of tenure for judges, procedure needed 

to be reformed, and there was no adequate provision for appeals from 

Supreme Court decisions. 

In November 1849 on the recommendation of Chief Justice Martin 

the two judges were constituted a commission "to enquire into the 

course of proceeding in actions and other civil remedies now in use 

in the several Superior Courts in England~ and in the New Zealand 

Supreme Court. Their second and final report was presented in 1854. 

Its aim was to institute a "uniform, simple and efficacious system of 

procedure" sweeping away the traditional prolix and fictitious 

pleadings of the superior courts of law and abolishing in the practice 

of the New Zealand Supreme Court the distinction between actions at 

law and suits in equity. Drawing substantially on reports of English 

law commissioners and on experiments in Scotland, Bengal and New South 

Wales, the judges presented a complete code of civil procedure amounting 

to 104 printed foolscap pages. This, they believed, would be the 

first attempt within the British Empire to have all rules, "collected 

in one volume and promulgated by authority." 
1 

1 Report of the Commissioners appointed ••• to inquire and report 
concerning a system of SroceduEe ~uited to the Supreme Court of 
New Zealand, Auckland 1 54, p 10E; cf Supreme Court of New 
Zealand, Supplement to the Reports of the Commissioners, Auckland 
1855. By 1854 many of the Commissioners' comments in their 
first report, published in 1852, had been rendered obsolete by 
reforms proposed or effected in England. In 1852 Chapman was 
replaced as a commissioner by Judge Stephen. 



5 After a select committee of the House of Representatives had 

enthusiastically endorsed the rules, they were adopted by the New 

Zealand General Assembly in 1856: a monument to New Zealand's 

first two judges which continued, with modifications, until it was 

replaced by the Code of Civil Procedure of 1882.
1 

Under crown colony government judges held office durante 

beneplacito and appointments were made by the Queen.
2 

An early 

task of the New Zealand General Assembly was to provide for local 

appointment of judges and to give them permanent tenure of office. 

On 24 July 1856, the House of Representatives resolved that"the 

tenure of Judges of the Supreme Court ought to be assimilated as 

nearly as may be to that of Judges in England" and that they should 

be removable only after addresses of both houses of the legislature. 

It was also resolved that appointments should be made by the Queen on 

the recommendation of an English judge designated for that pur~ose 

by the colonial government. After requests made in London by the 

Canterbury Association, and a more recent petition of the Canterbury 

Provincial Council to the General Assembly, it was resolved that 

a judge should be appointed for Canterbury. Finally, it was 

resolved that the salary of the Chief Justice should be raised from 

£1,000 p.a. to £1,400 and that of puisne judges from £800 to £1,000. 

1 rf report of select committee, V & P,HR,l856 D-7; Supreme 
Court Procedure Act 1856; Hight & Bamford, The Constitutional 
History of New Zealand p 359, 

2 One of the Secretary of State's objections to the 1842 Supreme 
Court Ordinance was that it did not state explicitly that judges 
were to be appointed by the Queen and were to hold office 
during the Queen's pleasure (Stanley/Hobson 31/1/43 lac cit) , 



6 Similar resolutions were later adopted by the Legislative Council 

1 
on the motion of the Attorney-General. 

The resolution on judges' salaries was implemented immediately 

by the Governor sending down supplementary estimates. But the 

Government did not realise that the requisite legislation was also 

a matter for the colonial legislature. The resolutions were therefore 

sent to England with the suggestion that they be incorporated in the 

proposed Imperial act to amend the New Zealand Constitution.
2 

There 

was no apparent need for speed. With extended civil jurisdiction 

given this year to the Resident Magistrates, an adequate if temporary 

lower court system was available. Although it was desirable to have 

a third Supreme Court judge it was possible to manage with two. Members 

of the House still assumed that a New Zealand judge would be an English 

lawyer chosen in England. Even if it was realised that the Imperial 

Government would no longer send out judges without consulting the 

colonial ministers, it was not considered that appointments to the top 

judicial positions could or should be made by New Zealand politicians. 

Hence a delay of many months before a judge could be appointed and 

travel to New Zealand was taken for granted. 

In 1857, howeve~, the situation changed markedly. In 1850 a 

third judge had been appointed - Sidney Stephen, a member of one of 

England's most distinguished legal families, although one of its less 

1 NZPD 1856 pp 297-8, 299-301, 356-7; correspondence between 
Canterbury Association & Colonial Office, GBPP 1852-3 lxv (HC206) 
p 40 f, & cf Earl Grey/Governor Grey 3/7/51, GBPP 1851 xxxv 1420(no~b); 
petition of Canterbury Provincial Council, V & P, HR, 1856 A-ll, 
& cf NZPD 1856 pp 236, 237,240; on the inadequacy of the Supreme 
Court establishment cf NZPD 1856 p 315, & V & P,HR 1856 D-3. 

2 Browne/Labouchere 2/10/56 & encl, GBPP xlvi 2719, (also in 
AJHR 1858 D-5); on the New Zealand Constitution Act Amendment 
Act cf above p 12-13. 



7 outstanding members. He was sent to the new settlement of Otago 

where, finding no cases to try, he became embroiled in undignified 

1 
personal quarrels. In late 1852 Judge Chapman was appointed 

Colonial Secretary of Van Diemen's Land and Stephen moved to 

Wellington to cover not only the old Cook Straits settlements but 

also Christchurch and Dunedin. In late 1855 Martin left New Zealand 

on eighteen months sick leave, and Stephen, who apparently also was 

not well, moved to the warmer climate of Auckland as acting Chief 

Justice.
2 At Wellington he was succeeded by Daniel Wakefield, 

a brother of Edward Gibbon Wakefield, who was appointed temporary 

puisne judge in October 1855. 

In March 1857 Daniel Wakefield fell ill and Judge Stephen had 

to act as sole judge for the whole colony. It was not until 

December of that year that H. B. Gresson was appointed temporary 

judge in Wakefield's stead. Gresson was a mild, well-educated 

and conscientious lawyer in his late forties who at one time had 

been a member of the Irish Chancery bar. 3 Within a fortnight of 

Gresson's appointment not only did Daniel Wakefield die, but Stephen 

died also. 

Doubtless the New Zealand Government delayed making 

arrangements to fill Wakefield's place until it knew when and if 

Chief Justice Martin would return to the colony. Instead of 

returning however, Martin forwarded his resignation to the British 

Governm:eht. The Secretary of State for the Colonies had already 

1 cf McLintock, The History of Otago p 261-3 ~ 
2 cf Justice Department Archives J 1/1 58/1 (Martin/Colonial 

Secretary 18/10/55, etc). 
3 rf Dictionary of New Zealand Biography; NZPD 1861 p 280 • 



8 informed the New Zealand Government that while he approved of 

the spirit of the 1856 resolutions he thought the colony should itself 

pass the appropria~e legislation. If local ministers wished to 

seek the advice of an English judge that was an excellent idea but 

he could not approve binding the Queen to act upon the advice of an 

English judge. This was impracticable and unconstitutional. 

For colonies with responsible government it was the policy of the 

Colonial Office, as much as practicable, to act on the advice of the 

local responsible advisers of the Crown.
1 

Since it was clear that the colony wished to have an English 

judge, however, when faced with Martin's resignation Labouchere, the 

Secretary of State, decided to act without awaiting formal 

recommendation from the New Zealand Government. Labouchere was 

able to confer with Henry Sewell then negotiating the half million 

loan in London. (Doubtless Labouchere was not aware that despite 

the resolutions, Sewell himself had been angling for a New Zealand 

judgeship.) On the recommendation of Mr. Justice Coleridge, one 

of the backers of the Canterbury Association, George Alfred Arney 

of the English common law bar, was in 1857 appointed Martin's 

successor as Chief Justice of New Zealand.
2 

Aged about 47 Arney had 

previously been recorder at Winchester and had had many years 

experience on the Western Circuit. "A pleasant, gentlemanlike 

man", he lacked William Martin's deep interest and authority in 

1 Labouchere/Browne 19/le/56, AJHR 1858 D-5· 
2 Labouchere/Browne 18/8/57, AJHR 1858 D-5; Sewell/Stafford 

10/7/57, Sewell/Browne 31/8/57, Stafford HSS folder. 43. 
On Sewell's hopes of a judgeship of Lyttelton/Stafford 
5/6/57, Stafford HSS folder 43. 



9 native affairs, but was probably a better lawyer and perhaps more 

1 
lenient on the bench. 

It was after receiving word of Arney's appoint~ent that the 

New Z~aland ministers appointed Gresson a temporary judge, and Arney 

was already on the seas when Stephen died on 13 January 1858. Hence 

although the colony was again reduced to one Supreme Court judge the 

situation was not as bad as it might have been. Chief Justice Arney 

arrived a few weeks later and on the lst March 1858 assumed his new 

duties. In the meantime, still guided by the resolutions of 1856, 

the New Zealand Government had requested the Imperial authorities to 

2 
choose a replacement for Stephen. 

Not since Chief Justice Martin held his first courts in early 

1842 had the Supreme Court been as inadequately staffed as it was in 

1857/8. When General Assembly met in April 1858 the colony again 

had two judges - ~ven if one was but a temporary judge - with the 

expectation of a permanent puisne judge arriving shortly to join the 

new Chief Justice, but it was evident that arrangements would have to 

be made to prevent such difficulties arising in the future. It was 

equally obvious that under responsible government New Zealand ministers 

themselves would have to accept responsibility for Supreme Court 

appointment~. Eventually it would be realised that however closely 

New Zealand remained tied to English law, judges would have to be 

l 

2 

l~ilhS Jt ("'"h:ri.l"ry Assoc,led'iolt Vol II Ctil~c{«~ 16'&4) 

Bowen/H.S.Selfe 13/3/93, Selfe NSSj, The Colonial Law Journal 
Nov 1875 Part II p 19 f; Sewell/Browne 31/B/57, Stafford MSS 
loc cit. Chief Justice Arney's brother, Major C.A.Anney, had 
earlier been in New Zealand with the 58th regiment. 
rf ministerial memorandum, 23/l/58, AJHR 1858 D-5. 



10 appointed from the local bar, but even by 1858 it does not appear 

that this was appreciated. 

The main reforms put through General Assembly in 1858 to 

remedy deficiencies in law administration were the centralisation 

of control of the lower courts, the passage of the Petty Sessions 

Act, the adoption of the Jervis' Acts, the establishment of 

District Courts, which as well as replacing Resident Magistrates 

with extended civil jurisdiction could relieve the Supreme Court 

of some of its criminal work, and the passage of a Supreme Court 

1 
Judges Act. 

The Supreme Court Judges Act stated that henceforth judges 

should hold office during good behavious, with the usual safeguard 

that the Governor could remove a judge upon the address of both houses 

of the General Assembly. The salaries of judges were secured, and 

provision was made for superannuation for judges who retired for 

2 
health reasons after reaching the age of sixty. By the second 

section of the Act appoint~ents were to be made by the Governor on 

behalf of the Queen. As far as ministerial responsibility is 

concerned, or the method of choosing a judge, the significance 

of this section is not what it stated but what it omittecl. It did 

not bind the Governor to appoint on the recommendation of an 

English judge. Unlike temporary judges permanent judges were not 

even to be appointed by Governor-in-council, btit by Governor alone. 

1 

2 

For a useful, if rather flippant, summary of the~e measures 
rf Wellin~ton Indefendent 18/9/58 , 
cf C~v~l rfst Act8~By a separate a<;t Sir William M9-rtin 
was granted an annuit~-for life of £333 bs ~d, and in l~bO 
the widow of Judge Stephen was voted the sum of £500 (NZPD 1860 
p 799). 



11 
Apparently the Government intended that the intentions of the 1856 

resolutions should be fulfilled and did not realise the extent to which 

the power to make appointments could now be exercised without 

1 
restriction by the ministry of the day. However the Stafford 

Government may have intended that the new powers should be exercised, 

in practice New .Zealand governments thenceforth appointed local men 

. 2 
to be judges. The Stafford Government itself set the precedent 

by retaining Gresson on the bench, although it apparentmy failed 

formally to appoint him a permanent judge. 3 In subsequent years 

governments used their powers to appoint leading politicians to the 

bench although there is no evidence to suggest that the Supreme Court 

suffered from the three most notable examples: the appointments of 

C. W. Richmond in 1862, T. B. Gillies in 1875 and Sir Robert Stout 

in 1899. 

With one New Zealand judge able to exercise the powers of an 

English bench it was clearly desirable that there should be further 

provision for appeal apart from the expensive, slow and limited 

opportunity of appealing to the Judicial Committee of the Privy Council. 

By the Supreme Court Amendment Ordinance of 1846 it was enacted 

that until there should be sufficient judges to constitute a Court of 

Appeals, the Governor and Executive Council should be a "Court of 

1 cf Stafford, NZPD 1862 p 591 f: Arney, NZPD 1861 p ~~~f. 
2 The one exception was H.S.Chapman who was re-appointed in 

1864 ( cf below p 3ttS ) . 
3 cf NZPD 1861 p 280; AJHR 1862A-7 & A-7A , 



12 Appeals" in civil cases where the matter in issue amounted to £100 

or more in value. The Appeals Court was only to reverse a Supreme 

Court verdict based on the verdict of a jury "for error of law 

apparent on the record". The ordinance was never proclaimed nor did 

it receive the Queen's assent. (The Secretary of State considered 

that the Ordinance was rendered obsolete by the New Zealand Government 

l Act of 1846). Moreover, as the judges pointed out in 1861, to 

commence proceedings in error it was necessary to obtain a Writ of 

Error which in England was issued from the common law side of the 

Court of Chancery, but until 1860 there was no legislation granting 

to the New Zealand Supreme Court the common law jurisdiction of the 

2 Court of Chancery. The 1846 Ordinance was never invoked for local 

appeals and it was exceedingly doubtful whether Governor and Council 

could have acted as a Court of Appeals. It was repealed in 1860. 

This only left appeals to the Judicial Committee of the Privy 

Council. Such appeals involved, as a preliminary step, 11 a Petition 

to the Queen, with its expense and grievous delay", and it was not 

surprising that few suitors availed themselves of this right. 3 

1 cf NZPD 1858-60 p 64. 
2 Report of the judges upon the constitution of a Court of 

Appeal, AJHR 1861 D-2141. 
3en.H~ Governor :FitzRoy (N • .S.W.)/Earl Grey 24/8/47, H.R.A., ser 1, 

Vol XXVp;rS". Various f'eforms were introduced by the Privy Council 
in this period, cf Orders in Council (u;K.) of 11/8/42, 13/6/53 
& 10/5/60, in N.Z.Gazette 29/3/43, 20/1/54 & 3/10/60; also 
Stanley's circular despatch of 26/8/42, H.R.A., ser 1, Vol XXIIpl:l;, 
Membership of the Judicial Committee was determined by 3 & 4 Will 
IV cap 41 and 7 & 8 Vic cap - 69 (cf Wood's Royal Southern 
Kalendar, Tasmanian Register ••• of 1850 p 4g. Wood's Kalendar 
of 1849 p 59-60 lists the Judicial Committee's fees). 



13 
It was customary for the judges to have regular conferences to 

discuss new rules of procedure and these conferences provided an 

opportunity for them to make recommendations for improvements in the 

administration of justice, either on their own initiative or at the 

request of the Governor. At their conference of 1861 the judges were 

requested to consider the constitution and jurisdiction of a Court of 

1 
Appeal. An Act based on the judges' report- was passed in 1862 and 

remained in force until 1882. 

By the 1862 Act a local Court of Appeal was created. It 

consisted of all the Supreme Court judges and was a general court of 

error and appeal in both civil and criminal matters - although the 

criminal jurisdiction of the New iealand Court of Appeal was very limited 

until 1945. 
2 

The Court of Appeal sat for the first time in February 

1863 at Christchurch and thereafter regular sittings were held in the 

various centres. 3 

Other reforms arising from judges' conferences may be mentioned 

briefly. The judges were responsible for various technical 

improvements to the Supreme Court Ordinance 1844 made by the Supreme 

Court Act 1860, for improvements in the jury system, and for the 

Government requesting Judge Johnston to produce his invaluable manual 

for Justices of the Peace.
4 

The judges were less successful in 

their attempts to promote prison reform. In 1861 for example, they 

1 
2 

3 

4 

AJHR 1861 D-2. 
cf Robson (ed), op cit p 68. Robson p 260 is slightly misleading 
on the judges' report and the Court of Appeal Act. 
rf N.Z.Gazette passim; on the Court's first sitting rf E.W.Stafford/ 
C.W.Richmond 27Jl/63 and C.W.Richmond/Naria Richmond 15/2/63, 
Richmond-Atkinson Papers Vol 2 pp 22 & 23. 
Reports of the judges AJHR 1860 A-2, 1861 D-2A no 3, 1860 A-3· 



14 presented a scathing memorandum on the condition of gaols and Chief 

Justice Arney wrote a detailed criticism of the Auckland gaol in which 

he commented that the destruction of the buildings "would be a 

blessing to the community 11 •
1 In 1861 a Law Practitioners Act was 

passed after the judges had pointed out the "defective" law relating 

to the qualifiGation and admission of law practitioners in the Supreme 

Court, although, despite provisions in that Act, the judges did not 

achieve their wish to have the professions of solicitor and barrister 

separated. Sh6rtly afterwards, in 1863, the judges issued Regulae 

Generales governing the admission of barristers and solicitors and 

prescribing an extensive examination.
2 

After the arrival of A.J.Johnston in late 1858 there were three 

Supreme Court judges in the colony. Jopnston was the replacement 

requested by New Zealand ministers in January 1858 for Judge Stephen 

and was chosen by the British Government on the advice of Mr. Baron 

Bramwell. In his late thirties, Johnston was "a fat little jovial. 
; 

1 Letter from the Chief Justice 21/5/61, AJHR 1861 D-2A no 6 p 12; 
cf ibid no 5, & a further extract from Arney's letter in Robson 
op C"it p 261 ~ 

2 Report of the judges AJHR 1860 A-1; NZPD 1861 p 12; Regulae 
Generales of 9/11/63, N.Z.Gazette 1864, p 62-64. By rule 12 the 
examination in law for admission as a barrister was to comprise. 
"the theory and practice of the Civil and Criminal Law of England, 
and of the Colony of New Zealand, the Law of Nations and1~conflict 
of Laws". By rule 13 the examination in general knowledge was 
to include "Ancient and Modern History, the Feudal System, the 
British Constitution, the Latin Classics, and the Greek, French, 
or German Language, the Etymology of the English Language and 
English Composition, and some portion of Euclid's Elements and 
of Algebra". 



15 sharp ,hard-working Judge •111 . For some years he had practised 

on the Northern Circuit. As a result of the gold rushes, first 

C. W.R~chmond was appointed judge for Otago and Southland in 1862, 

and then in 1864 H. S. Chapman returned to New Zealand as a second 

judge for the district. These five judges together served the 

colony until 1875 when three of them retired. 

In the late 1850's the Supreme Court was a more conservative 

body than it had been in the 1840's. Arney, Greason and Johnston 

could not compare with either Martin or Chapman. Under them the 

same reforming zeal could not be expected, nor after Martin's 

retirement was there anyone on .the bench to speak with understanding 

and deep concern on racial problems. Nevertheless the judges cannot 

be criticised for their lack of knowledge of the Maoris or for the 

fact that they were soaked in the conservative traditions of the 

English and Irish bar. 

In 1863 Chief Justice Arney in his charge to the Grand Jury at 

Auckland gave a long account of the attempts to provide justice for 

the Maoris, pointing out how governments in their legislation had 

departed from strict principles of English law to meet the needs of 

Naoris. If Government had erred in its legislation it had been in 

being too lenient. Having thus shown little conception of the 

practical problems involved, the Chief Justice continued by saying: 

"We have reasons to suppose that there is a certain number of Natives 

withih the jurisdiction of the Supreme Court, who being in custody 

are not charged with any offence, and have not been brought before 

this Court. 11 It was his duty to note this fact, and it was the 

l 
C.C.Bowen/H.S.Selfe 13/3/63, Selfe MSS; cf W.Hartin/Browne 
ll/9/58, Gore Browne MSS l/2 18; C.W.Richmond/Emily Richmond 
22/2/63,Richmond-~tkinson Papers Vol 2 p 24; NZPD 1861 p 280. 



16 
duty of grand jurors, as Justices of the Peace, if they came across such 

imprisonments to enquire into them and see if they ought to take any 

steps. At the moment, however, the Chief Justice had no fear of 

the Military overstepping their power. In conclusion the judge 

enjoined magistrates to be impartial to both races and to "consider 

no question but that of what is most consistent with the law of England.~~' 

In this address Chief Justice Arney showed both the limitations 

and the strength of the judges' application of law in a complicated 

and tragic situation. 

Within the limits of their profession the judges were not 

unaware of the need for improvement and reform. They were both 

humane and practical in their suggestions, and provided a community 

watchdog on the administration of justice. 

In the field of law an example is provided of the mixture of 

veneration for English traditions, humanitarianism, desire for reform, 

and practical expediency, which underlay the measures taken in the 

first years of responsible government to provide order and 

efficiency in the new state of New Zealand. 

1 Daily .Southern Cross 2/9/63 (I am indebted to Professor Horrell 
for drawing my attention to this address). 



CONCLUSION 

lt,or a colony with self government - even limited self-government -

New Zealand was tiny and dependent. An assembly of 40 odd elected 

members represented the whole European community and determined the 

policies of Government and the fate of ministries. The executive 

was minute - central government was carried on by four or five 

ministers, a handful of permanent heads of departments and eleven or 

twelve clerks, aided by a small number of district officers in the 

various settlements. With no standing army under its orders, with-

out a police force, with a very small paid bureaucracy, General 

Government relied on lay magistrates and a few provincial constables 

to maintain order. 
the se.ttl ers 

In their literature and thought ~.(were not "New Zealanders" 

but British people, avidly keeping in touch with the home country. 

Through local libraries, book clubs and booksellers - as well as 

direct from Great Britain - settlers could obtain both all the latest 

English literature and well known classics. More important was the 

wide range of newspapers and periodicals which were imported.
1 

Each 

mail brought bundles of all the leading English papers. In this way 

New Zealand colonists kept abreast of English thinking and writing. 

New Zealand was not a dependent and separate colony but a part of an 

extended English community. "You will gather from many indications," 

C. C. Bowen wrote to Selfe in l863, "that the wave of thought that is 

1 cf FitzGerald/Selfe 21/5/64; Selfe MSS, and overseas journals quoted 
in New Zealand papers, e.g. nine journals were quoted in the Otago 
Witness of 10/11/55; cf book catalogues in New Zealander 5/5/60 & 
Mackay's Otago Almanacs of 1860's. 



2 spreading in England has reached New Zealand, ;& · that Synods 8-, 

slisf.ttly l 
newspapers in their own way /reflect the questions of the day. 11 

The European community numbered about 110,000 in 1861. But 

the population was not so small that the forces of law and order 

could have maintained the peace without the consent of the governed. 

JnaJ be estimat:e:tl;:::::t:h:t There were 3,000 to q,ooo inhabitants in the 

larger towns. Of all the traditions which the colonists brought 

with them, the most important was respect for the law, aided by the 

automatic assumption of leadership by those whose social and economic 

standing gave them pre-eminence. It was not the narrow franchise, 

nor their own economic security which resulted in merchants, land-

owners and professional men representing the people in the House of 

Representatives. It was their standing as the leading men in the 

community. These men gave a solid support to the peace-keeping 

forces. 

64 of the 123 men elected members of the House of Representatives 

between 1856 and 1865 were Justices of the Peace before their election.~ 

By the end of 18641 94 of the 123 had been appointed to the Commission 

of Peace. They could assist in the law courts, and more important, 

they were conscious of their duty to help keep the peace. The great 

prestige of the superior law courts and of the English judges was 

carried over into the colony. 

The misery and temptations of poverty were hardly known in the 

1 Bowen/H.S. Selfe 14/10/63, Selfe I<iSS, 
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colony, although those who succumbed were harshly treated. In 

1860 Anthony Wood, aged 51, was sentenced to six months hard labour 

for stealing a coat and shirt off a clothes line. But most court 

convictions were for drunkenness and assault. 1'alk of brawls and 

disorder should not mislead us into supposing that this was not a 

society in which the Law was respected. In 1860 it was reported 

that the prisoners at the Dunedin gaol were "habitually sent to the 

town for their own rations, without any guard 11 • "As the gaoler very 

quaintly observed, he was compelled to treat his prisoners well, in 

order to prevail upon them to remain. 111 

The life of the labouring classes and of the poor appears but 

occasionally in the official records, and little has been written 

about these classes. John Miller, in Early Victorian New Zealand 

shows the inability of New Zealand Company Agents to resist demands 

of the workers because they lacked the support of soldiery. 2 If 

the workers did not push their demands further it was partly because 

increasingly they acquired a passable standard of living, but more 

because they appear to have been imbued with a respect for authority. 

Despite talk of Jack being as good as his master, social class 

undoubtedly counted, particularly in political life. 

A second important tradition brought from Great Britain was 

that of decentralisation and of self government. Empire, colony, 

l cf report of select committee on secondary punishment, V & P, 
HR, 1854, Otago Witness 14/4/60, Herron thesis p 41-2, letter in 
Witness 1/9/60, Otago Colonist 29/7/59, 5/8/59, & Witness 30/7/59. 

2 :t<Iiller, Chapt 9, e.g. p. 124. 



province, municipality or hundred: at each level there was the 

principle of self government, and at each level there was resistance 

to control from above. The settler leaders were staunchly British 

in outlook, reacting against the centralism which they saw in France, 

or Russia, or China.
1 

9 Belief in decentralisation was as strong amoryst 11centralists 11 

as amongst "provincialists11 • The "centralists" did not want to 

centralise government: they wished to prevent an unbalanced constitu-

tion developing in which the provinces had too much power at the 

expense of the legitimate functions of the General Government. 

Political differences did not hinge on the question of whether the 

state should be decentralised but on how it should be decentralised. 

"Provincialists 11 attacked the New Provinces Act for breaking up and 

weakening the provinces; 11centralists 11 supported the Act because it 

provided self-government for outlying districts. It was by asserting 

this latter principle that Weld was able to prevent the passage in 

A<t 
1861 of the NeV'r Provinces.( Amendment Bill. 

The strength of English political ideas and the fact that the 

educated and upper classes dominated politics explains the conception 

of the role of the state in mid-nineteenth century New Zealand. 

When he stated that nthe first political right was security for 

life and property" C. W. Richmond was expounding a Lockeian concept 

'. h h d dh t . 1 N Z 1 d l"t" 2 
wn1c a many a eren s 1n ear y ew ea an po 1 1cs. 

1 cf Featherston, NZPD 1856 p 51, Fox, ibid p 347, C. W. 
quoted in New Zealander 30/4/59, T. B. Gillies,.-.rpo:l"ted 
Colonist 11/6/58. 

2 NZPD 1860 p 478. 

The failure 

Richmond, 
in Otago 



5 of Government to pass a Native Offenders Bill in both 1856 and 1860 

was a result of such sentiments. The state had the power to invade 

private rights. None doubted this view of the sovereignty of 

parliament. But such legal power was exercisable only when unavoid-

able - not as a part of a policy of economic adjustment or of 

nationalisation. Land was taken for public works, mostly roads - as 

in England land was taken to permit railway construction. 1 Provision 

of roads, the opening of land to settlement and the provision of sea 

communications were major functions of Government. 

Nevertheless protection of life and property was the essential 

function of the state. Hence a considerable proportion of statutes 

passed related to the courts, to debtors and creditors, and to the 

rights and privileges of private corporations. Even seizure of 

I>Iaori lands in the mid 1860's was in accord with this view of the 

function of the state. Rebels' lands were taken- in theory at 

least - as a punitive measure against attacks on life and property. 

Moreover, Maori land was not the Maoris' "property" in a European 

sense until it had been ceded to the crown and brought under European 

land law. 

It is a common assertion today that New Zealanders tend to rely 

too much on state activity to remedy communal ills. This is seen 

both as a cause and a product of the welfare state. One hundred 

years ago it would have been less easy to make such an assertion. 

Most of today's state activities were absent, most notably in social 

welfare. 

1 cf NZPD 1856-1858 (1858) p 516, 520, 1858-1860 p 1-2. 



6 1'owards Maoris state obligations were recognised: in assistance 

in the law courts and leniency in punishments, provision of hospitals 

and of hostelries in the towns, state aid for education,and restrictions 

on liquor distribution.
1 

Towards Europeans, however, humanitarianism was tempered by 

laissez-faire attitudes. The state's obligation to help the poor 

was recognised - but only at the subsistence level. The state pro-

vided hospital care for paupers and buried them. For the rest it 

went little further than forcing relatives of destitute:·persons to 

2 
support them. In part a laissez-faire policy was forced on govern-

ment. 'When General Government and provincial governments drew on 

th~ same revenues, General Government was under constant pressure 

from representatives of provincial administrations to economise. 

Stafford was keen to establish a lunatic asylum (instead of locking 

lunatics up in the prisons) but provincialist desire to restrict 

General Government activities and expenditure was a factor in the 

rejection of a vote of £30,000 for an asylum proposed by Government 

in 1860.
3 

The amount of revenue which could be raised was limited. In 

1844 Governor Fitzroy had tried unsuccessfully to impose an income tax. 

1 cf charge by C. J. Arney to the Grand Jury, Daily Southern Cross 
2/9/63; NZPD 1856 p 306 & Otago Colonist 17/12/58; T. H. Beaglehole, 
Maori Schools 1816-1880, M.A. thesis, V.U.W. 1955; 'C, Y, Flull ioge', 

tW*b~iE!la!:U QQYlfH:F-i» 120 t i· Report of the board to enquire into 
native affairs, V & P, HR, 1856 B-3. 

2 For General Government aid to the destitute before the establishment 
of the provinces rf Statistics of New Zealand 1840-1855 Table 46,~$o, 
Colonial Hospital regulations,New Munster Gazette 7/4/48, N.Z. Gazette 
23/11/47 & New Ulster Gazette 16/6/48. 

3 cf NZPD 1860 p 451; cf Otago Colonist 26/ll/58h 31(8/60. 
a •• , .. tht WdLI~~tc .. '"''1/i';Wd{>i.r) 



7 His move was in part a recognition that New Zealand depended on 

trade for survival, and in part a result of Government's inability 

to prevent smuggling. (Recognition of these factors does not 

derogate from the more important factors of a drop in customs 

revenue and Maori resentment at paying excise duties.) Income 

tax, however, meant an invasion of privacy and required a large 

bureaucracy for collection. Except for the arms trade with Maoris 

smuggling decreased as a problem as the country became more settled • 

. Whether for these or for other reasons, there was no suggestion in 

the late 1850's and early 1860's that Fitzroy's experiment should 

be repeated and that New Zealand should depart from standard colonial 

practice of financing government from customs revenue. In the 1850's 

customs duties were rationalised and the policy was to raise the 

necessary revenues from selected "luxury" items. 1 Government could 

not be too harsh in its customs taxes. Trading interests were power-

ful and organised. :Moreover New Zealand at this time was one of the 

very few societies in which Social Contract theory had any validity. 

Men had the choice as to whether they would become and whether they 

would remain members of the community. As was shown in particular 

by problems over militia service, Government action was probably as 

much limited by the fact that dissatisfied settlers could re-migrate 

as by any other single factor. 

Not only were General Government's resources limited, but members 

1 cf W.J. Boraman, History of public finance in New Zealand. From 
the earliest times up to the year 1890. Ph.D. thesis, 1929. 



8 of Government adhered to laissez-faire beliefs. These beliefs 

were both the strength and the weakness of New Zealand's political 

life. They were strengths because they were allied to a politically 

healthy tiered system of representative institutions - so that at 

each level of administration citizens were involved in political 

activity. Laissez-faire implied decentralisation. Laissez-faire 

also implied a democratic, open society. After 1856 books could be 

imported free of duty and an extensive literature circulated in the 

colony. Newspapers could be sent free in the post. Except at 

Taranaki when it was under martial law, there was no censorship. 

The modern New Zealander might well admire, not only his ancestor's 

freedom of speech, but - at a more mundane level - his freedom to 

import goods from all parts of the globe. Government did little to 

control trade and industry. It neither attempted to keep wages in 

check nor, in the 1850's, assisted local industry by tariff pro-

tection. 1 
At this time New Zealand was not seeking economic self-

sufficiency, but was a part of an Imperial free trade area, with a 

common currency. 

The major defect of laissez-faire beliefs was the acceptance of 

social ills. No positive measures were taken to prevent poverty. 

As working people were better off in New Zealand than in the home 

country it is not surprising that there was no great consciousness 

of the problems of poverty. Although affected by trade fluctuations, 

labourers at most times could find work and usually obtained good pay. 

1 cf Boraman p 203 f. 



9 Those out of work, however, and widows and orphans may have been 

worse off in New Zealand than in Great Britain because the cost of 

1 . . h" h 1 1v1ng was 1g er. 

Social security was provided by charity or individual thrift. 

The better off could take out expensive insurance policies and 

friendly societies flourished. The settlers brought their good 

works with them. Various benevolent and charitable societies were 

formed in the towns, and members of the upper classes were generous 

in their donations to worthy causes both local and overseas. They 

supported appeals for suffering Jews in Morocco, for distressed 

persons in Lancashire, and for the Church of England 1<-iission Funds, 

as well as maintaining local benevolent societies and orphanages 

and contributing to the Taranaki Settlers Relief Fund. In addition, 

homoeopathic societies provided free medicine, Mechanics' Institutes 

provided lectures and libraries, there were Biblical Societies and 

the Y}1CA, and Total Abstinence Societies urged - without success -

the cause of prohibition. 

Particularly as the settlements were dispersed and isolated 

from each other, local community spirit was important - far more 

important than today. On the whole each town had to fend for 

itself. If citizens wanted a water supply a water company was 

formed, if a fire brigade, a volunteer fire brigade was formed, 

if library, they established an Athenaeum or Mechanics Institute, 

if defence, a volunteer rifle corps. The established churches of 

1 cf Appendix VII below p 382 . 



10 Great Britain, although assisted by land endowments, particularly 

in Canterbury and Otago, had to rely on voluntary contributions to 

an extent unknown in the home country. Although many of the New 

Zealand Presbyterians adhered to the Free Church of Scotland, as the 

Disruption had only occurred in 1843, they had had little experience 

of being members of a disestablished church by the time they emigrated. 

Education was something which it was recognised should be provided by 

government - in this case the provincial government - but much depended 

on the initiative and activity of the citizens. In their entertain-

ments, also, the settlers were thrown o~~o their own resources. 

A treat like Klaer's Cani and Equi Drome in 1859-60, was rare - and 

expensive. (In Dunedin tickets sold at three to five shillings each). 

Otherwise there were lectures, musical concerts (by local music 

teachers, or perhaps by the local Choral or Harmonic Society), balls 

(accompanied by a military band in the case of Aucklanders) and, 

inevitably, cricket and horse races. It is from this period that 

the Agricultural and Horticultural shows derive. 1 

The role of national organisations whether private or public 

was less important than it is today. National politics did not 

reach into the local communities with their provincial legislatures 

and executives. In elections for the House of Representatives 

personalities counted rather than parties. If, as in Auckland and 

Wellington, parties did count they were provincial parties whose 

differences had little bearing on national politics. Parliamentary 

1 Miller, op.cit. Chapt 12 Polite Society, and Herron thesis p 41 & 55 .. 



11 parties had little relation with movements outside the General 

Assembly. To retain office a Government had to campaign inside, 

not outside, the House of Representatives. Hence there was little 

concept of responsibility to the people. Only a portion of the 

people had chosen the members of the House who in turn chose - or 

had the power to oust - ministers. There was no conception of a 

"mandate" to carry out certain policies. Cabinet cohesion was 

weak. Ministers were not professional politicians supported by 

extra-parliamentary organisations but amateur politicians who were 

prepared to give up private affairs to carry on central administra-

tion. They tended each to run his own department only working 

together on a few specific issues - such as war measures - and in 

the House of Representatives. Even there, when they could not 

agree, they merely announced a free vote. 

It was stated in the Introduction that the aim of this study 

was to see how the New Zealand political system worked, how the 

various parts fitted together, and whether the system was efficient 

and adequate for the needs of the colony in the period 1858 to 

1861. It was assumed by the very nature of the enquiry that there 

was an ordered structure holding the polity together. In this 

thesis it is not only claimed that there was an effective political 

structure. It is also claimed that that structure was adequate to 

meet the demands made on it by the settlers. 

Neither the men nor the institutions were adequate to cope with 

the gravest problem facing the colony, the establishment of a united 

multi-racial community. As far as the Maoris were concerned the 



12 political system was completely defective. But the settlers were 

able to provide government for themselves. With its small govern-

ment establishment, amateur politicians, and occasional meetings of 

parliament, New Zealand's political system of the late 1850's was 

adequate for the settlers because the role of government was limited 

and because the community was law-abiding. The settlements were too 

small to raise grave social problems. Private charity and meagre 

government assistance kept them in check. Moreover the colony was 

so recently established and so clearly expanding and progressing that 

men could not but feel that they were moving in the right direction. 

Discontented citizens, if able, had wide opportunities for self 

betterment, and once bettered, ample scope to express their grievances 

in the press and in the several representative institutions. This 

is not a climate in which social discontent wells up and is organised 

into a popular movement. 'rhere were no voices raised to question 

the limited range of government activities - and until that happened 

a few men at the capital could give the settlers the kind of central 

government which they wished to have. 
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Governments, 1861-1864. 

Prices and wages. 



Appendix I 

Occupation 

Table D: Members of the House of Representatives in the 
second and third parliaments 1856-1865 * 

Province 
Ak. Ta. Wn. HB. Ne. Ma. Ca. Ot-

_______ .,.,....,~_,-,._,..,,.,.,,.,,._...,~~-~~·-,....,-.:-. ..-..;-.. ~~.,..,~ ........ --=~--...,.;,...-• ..., __ .,...,._ •••. ....,.~ ~-'-'~--~-.-.~---.,·--~"'"~-..... -...;::..'.'.~•0'~"~'"<""'"'"' 

Land: sheep, stock, 
&c., runs 1 ,. 5 1 6 1 11 9 !North Isl 7 

(1) (1) I South Isl 27 
(2) 

Farm 6 6 - - 2 - 1 - lNorth Isl 12 
South Isl 3 

totals 

34 
(2) 

15 49 
(2) 

---~-· ...... ~---,....,--...--~----~·~---···~--~ .. ~--- ---· ·-·- --~~---·---~ ~ ~ --.--.. -~-----~·-····-- .-~--~-~~ .. -~--~~-.. __ ,_..., ___ ,______ --~-·-·---~ 

Business & commerce 4 1 - - - - - - LAuck. 4 ( 1l7 5 
(1) (1) 

Storekeeper, merchant, 
LAuck. 7 ( ll/ draper, auctioneer 7 2 4 1 - - 4 5 23 

(1) (1) 

Trading 2 - - - 1 - - 1 4 
(1) (1) 32 

LAuck 13 (2) 
Otago 6 (1) 
Cant'y 4 
Wn 4 
Ta 3 
Others '£1 

-~-~-........ ~~--4----·---~-..... ···-~,_-__.,,....__._.-~-..... ·~----e.-~-.. --~~,-~--~~L-"""'~·- ·~ ····~"·---- --· .. •···•· ..• .. _,__ ·---- .......... _, _________________ _(_~ L --------------

N.B. Figures in brackets relate to individuals who are counted under a differing category. 

* cf above p 72. n I • 
CJ.' 
(:;!"~ 

j._J 



Official 2 - 1 - 1 - - 1 5 

Doctor - - 1 - 1 - - - 2 
(1) (1) 

Architect; surveyor, 2 1 - 1 - - 1 5 
engineer (1) (1) (1) (3) 

Law 2 4 - 1 - 2 1 10 
(1) (1) (1) (3) 

Printing, books, 3 - 1* 1 2 2 9 
newspaper, journalist 

(1) 
(1) 

Army, ex-army, Royal 2 - - - - - 2 L,Auck. 2(4)_ 4 
Navy, ex-Indian service (4) (1) (4) Otago 2(4l/ (9) 

Other 1 1 3 - 1 - 1* - 7 42 
----~-..._.. .... -
32 11 18 4 14 1 22 21 123 123 

--~.....,.,..-.........-,...........-<-oc-,,.-'~...,...,~>.--..-~~''"'-"..,....,_-'"~'"'""""~-'~,--,.<~:-"""-"'"""'';,.--rt'"'""'><""<O~"Oc~~~-~.•-',_.,_, '-"' -

* A former printer, probably now a sheep-farmer. * Occupation unknown. 

~: To enable a check to be made of the validity of the above Table, a list of the 123 members 
with the occupations assigned them is given below. Vfuere possible the occupation given is that 
at time of first election. Inevitably some occupations are arbitrarily determined. Preference 
has been given to self-styled occupation (e.g. in jury lists) despite the distortions this involves. 
On the whole accuracy based on sources cited p 12 n I has been preferred to precision. Hence 
there are such vague descriptions as 11 landowner 11 • As a general analysis of the composition of 
the House - as opposed to a biographical description of each member - the table gives a fair 
indication of the overall effect. 

CJ~ 
c::-) 
';."'q 



Table E: Occupations of Members of the House of 
He--resentati ves in the Second and Third 

New Zealand Parliaments (1856-65 

Auckland Province 

Beckham, Thomas 
Brodie, Walter 
Buckland, William 
Butler, William 
Campbell, J~ohn Logan (Dr) 
Carleton., Hugh 
Clark, Archibald 
Creighton, Robert James 
Daldy, I'Jilliam Crush 
Farrne1 ... , Jau1es 
Firth, Josiah Clifton 
Forsaith, Thomas Spencer 
Graham, George 
(iraharn, J1obert 
Greenwood, Joseph 
Hargreaves, Joseph 
}laul tain, Theodore Minet 
Heale, Theophilus 
Henderson, Thomas 
Lee, '\Val ter (Dr) 
Mason, William 
r-1erriman, J.l"rederick w·ard 
J(unro , John 
Nixon, r-Iarmaduk:e George 
O'Neill, James 
C 'I~orke, George :Maurice 
I(ussell, :rhornas 
Symonds, John Jermyn 
Taylor, Charles J·ohn 

~~illia11>son, Ja.'nes 
Vlilliamson, John 
Wood, Reader Gilson 

Taranaki Province 

Atkinson, Harry Albert 
Brown, Charles 
East, Alfred William 
Gledhill, I•,rancis Ullathorne 
King, Thomas 
King, i'Hlliam Cutfield 
Lewthwaite, John 

Govermnent official; 
:merchant 
grazier and auctioneer 
trader 

ex-army 

merchant and auctioneer 
journalist 
draper 
newspaper publication 
trader 
farmer (with commercial interests) 
businessman 
draper 
farmer (forr21erly of the Hoyal Engineers} 
draper 
soldier 
farmer 
farmer; ex-army 
s·urveyor (?) 
merchant 
saw-miller 
farrner 
solicitor 
businessman ('?) 
former soldier, landown.er 
apothecary, businessman 
provincial official, farmer 
solicitor, businessman 
official; ex-army 
former provincial official; business-

man ( ~t) ; ex-army 
merchant 
printer, bookseller, newspaper publisher 
provincial official, architect and 

surveyor 

lando\vner 
engineer, . 
farmer 
rnerchant and auctioneer 
farmer 
landovmer 
businessman 

Richmond, 
Hichmond, 

Cl1ristop1"1er 
j-a ... 'lles Crowe 

William barrister, farmer 
civil engineer; farmer 



Turton, Henry Hanson 
Watt, Isaac Newton 

Wellington Province 

Bell, Francis Dillon 
Brandon, Alfred de Bathe 
rlU.'lny, Henry 
Carter, Charles Rooking 
Clifford, Charles 
Featherston, Isaac Earl 
Ferguson, J-ames Burne 
Fitzherbert, William (Dr) 
l<'ox, William 

Harrison, Henry Shafto 
Ludlam, Alfred 
Pharazyn, Hobert 
Renall, Alfred Willia.>n 
Hevans, Samuel 
Hhodes, William Barnard 
Smith, J-ohn Valentine 
Ward, Charles Dudley 'RtJbett 
Taylor, William Waring 

Hawke's Bay Province 

Colenso, William 

Fitzgerald, Thomas Henry 
Ormond, John Davies 
Stark, Henry Povming 

Nelson Province 

Curtis, Herbert Evelyn 
Domett, Alfred 
Elliott, Charles 
Kelling, John Fedor Augustus 
Miles, John George 
Monro, David 

Parker, Charles 
Richmond, l\ndrew James 
Saunders, Alfred 
Stafford, Edward William 
Travers, William Thomas Locke 
Weld, Frederick Aloysius 
Wells, Willirun 
Wemyss, James Balfour 

ex-minister of religion, official 
:merchant 

official (later Southland) 
solicitor 
solicitor 
builder 
runholder 
doctor 
merchant 
merchant 
barrister, landowner (New Zealand Company 

and provincial official) 
provincial official, sheriff 
land.o,;•mer 
landovmer 
miller 
runholder (printer) 
merchant 
stockowner 
barrister 
merchant 

provincial official (?), ex-printer and 
catechist 

surveyor (official) 
sheepfarmer (former official) 
merchant 

trader 
provincial official (barrister) 
printer, newspaper publisher, bookseller 
runholder 

doctor, rtmholder (later a Il1!arlborough 
member) 

carpenter 
station manager (former official) 
farmer 
landowner 
solicitor 
runholder (later a Canterbury member) 
farmer 
runholder 



I>!arlhorough Province 

Eyes, William Henry 
Iv1onro, David 

Canterbury FTovince 

Brittin, Dingley Askham 
Bro~vn~, Charles Hunter 
Cookson, Isaac Thomas 
Cox, Alfred 
Creyke, Alfred Richard 
Cuff, John 
FitzGerald, J"ames Edward 
Hall, George Williamson 
Hall, John 
J"ollie, Edward 
J"ollie, :Francis 
I•Ioorhouse, William Sefton 
Ollivier, John 
Packer, Richard 
Howley, Thomas 
Sewell, Henry 
Thomson, William 
Walker, Lancelot 
Ward, Crosbie 
Weld, Frederick Aloysius 
White, Augustus Edward 
Wilkin, Robert 
Wilson, John Cracroft 

Otago Province 

Baldwin, William 
Brodie, George 
Burns, Arthur John 
Cargill, Edward Bowes 
Cargill, John 
Cargill, William Walter 

Dick, Thomas 

station manager 
refer above, Nelson Province 

landowner (solicitor) 
runholder 
merchant 
runholder 
runholder 

.. (. 

prvVWG-t!'tl 

newspaper editor (bfficial) 
runholder 1 

runholder (former English official) 
surveyor (former N.Z. Company official) 
landovmer (former N.Z. Company official) 
barrister 
farmer 
storekeeper 
landowner 
solicitor (Canterbury Association official) 
accountant and auctioneer 
runholder, ex-army 
newspaper writer, landowner 
refer above, Nelson Province 
merchant 
landowner 
landowner (former Indian official) 

runholder; ex-army 
newspaper writer/proprietor; miner 
landovmer 
trader 
trader; rw1holder; ex-Royal Navy 
retired soldier; (former Otago 

Association official) 
merchant 

:F'raser, Thomas rul'1holder; ex-Indian army 
Gillies, Thomas Bannatyne lawyer {farmer} 
Haughton, Charles Edward Mallard former naval chaplain 
Jones, John Richard runholder 
Kettle, Charles Henry runholder; surveyor; (former Otago 

Association & Government official) 
Macandrew, Jrunes trader 
:McGlashan, Edward 
Paterson, James 
Reynolds, £Villiam Hunter 

merchant; runholder 
merchant 
merchant 



Richardson, John Larkins Cheese runholder; ex-Indian army 
Taylor, J·ohn Parkin runholder 
Vogel, Julius newspaper writer 
Wayne, l''rederick rUt>holder 

Southland Province 

Bell, Francis Dillon refer above, Wellington province 
Mantell, Walter Baldock Durant former official; landowner (?) 



Appendix II 

Table F: Superintendents in the General Assembly 1853-76 

.Auckland: 
1853-55 

1855 
1855-56 
1856-62 
1862-65 
1865-67 
1867-69 
1869-73 
1873-75 
1875-76 

Canterbury 
1853-57 
1857-63 
1863-66 
1866-68 
1868-76 

Nelson 
1853-56 
1856-65 
1865-67 
1867-76 

Otago 
1853-59 
1859-61 
1861-63 
1863-65 

1865-67 
1867-76 

Taranaki 
1853-56 
1857-61 
1861-65 
1865-69 
1869-76 

Wynyard 

Brown 
Campbell 
Williamson 
Graham 
Wl1.itaker 
Williamson 
Gillies 
Williamson 
Grey 

FitzGerald 
£;1oorhouse 
Bealey 
I:•ioorhouse 
Roll est on 

Stafford 
Hob ins on 
Saunders 
Curtis 

Cargill 
Macandrew 
Richardson 
Harris 

Dick 
Macandrew 

Bro\'ffi 
Cut field 
Brown 
Hichmond 
Carrington 

Officer Administering the Government 
1854-5 
MHR (member of the House of Hepresentatives)* 

ll 

II 

became M.HR while Superintendent 
MHH 
became MI1R while Superintendent 
I>ffiR 

fi1H:H 
ex-I•iliH; became IVil:IR while Superintendent 

roiHR 
beca.me J'.lliR while Superintendent 

became IViliR while Superintendent 

became :biHR while Superintendent 
]!HIR (until November 1860) 
Became ~IT1R while Superintendent 
L':l.LC (member of the Legislative CoUt"'lcil) 
(until December 1864) 
ex-:MHR; becarne :Vum while Superintendent 
:r.rr-m 

became I>'!I-Ht while Superintendent 
ex-HLC; became I'~LC while Superintendent 
ex-ro!HH; became r<iliR while Superintendent 

beca.l1le f''lHE while Superintendent 

* Superintendents are described as 1<1-IH if they were elected to the 
House at the same time as or shortly after becoming Superintendent. 



Vi ellington 
• 1853-71 

1871-76 
l''eatherston 
1Ti tzh.ex·12'ex·t 

THE NEW PROVINCES: 

Iia\'vke 's Ba~ 
1859-61 
12~61-62 

l£63-69 
1869-76 

Marlborough 
1860-61 
1861-62 
1863-64 
1864-65 

1865-70 
1870-76 

Southland 
1861-64 
1865-69 
1869-70 

rJestland 

ll'i tzgerald 
Carter 
~~cLean 

Ormond 

Adams 
Baillie 
Carter 
Seymour 

Eyes 
Seymour 

I>ienzies 
Taylor 
Wood 

I-iliR 

Superintendent 

became Ivii-i:R while Superintendent 
J:41ii{ 

- (appointed v~C one month before 
ceased being Superintendent) 

l'iHR 
iViLC; became r•ll-IH while Superintendent 

JY.lLC 
- ; ex-r,aB 

lViHR 

Of the five Chairmen of the Westland County, two, Bonar and 
Lahmann, were Legislative Coa'lcillors, and one, Hall, was a 
J'lifH~; Bonar was· also the first and only Superintendent of 
the Westland Province. 



AmJendix III 

'fable G: M.e.mbers of the Rouse of Hepresentatives in the 
Second and Third New Zealand Parliaments, 1856-65 

.Age on first election to the House: 

20-25 X 1 

26-30 xxxxxxxxxxx 11 

31-35 xxxxxxxxxxxxxxxxxxxxxxxxxx 26 

1 22 

31 

36-40 xxxxxxxxxxxxxxxxxxxxxx 

41.:.45 xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 

11 \ 90 
l 

J 
46-50 xxxxxxxxxxx 

51-55 xxxxxxx 7 

71 X 1 

unknown xxxxxxxxxxxxx 13 

123 



Province 

Auckland 

'faranaki 

Wellington 

Hawke's Bay 

Nelson 

Plar 1 borough 

Canterbury 

Otago 

Southland 

Table H 

Justices of the Peace 

IvJJrunbers who , 1.lembers who 
were J.P 1s when becrune J.Ps 
first electediafter election 

xxxxxxxx 
xxxxxxx 

xxxx 

xxxxxxxxxx 

X 

xxxxxxxx 

X 

xxxxxxxxxx 
xxxx 

xxxxxxxxxx 

X 

64 

xxxxxxxxxx 

XXX 

XX XXX 

X 

X 

X XXX X 

KXXXX 

30 

l'•1embers who 
had not been 
appointed J.Ps 
by the close of 
1865 

xxxxxxx 

xxxx 

XXX 

XX 

XXX XX 

XXX 

XXX XX 

29 

Totals 

32 

11 

18 

4 

14 

1 

22 

20 

1 

123 



Table J: J:vjembers of the House of Henresentatives in the 
Second and 'l'hird New Zealand Parliaments, 1856 to 1865 

Length of Residence in New Zealand 

The number of years members had resided in the colony when they were 
first elected to the House of Representatives. 
(N.B. This table is based on the date of arrival in New Zealand 
and does not take into account absences from the colony in the years 
before election.) 

Years Province Totals 
Auck. Tar. W'ton H.B. Nel. 1•:iarl. Cant. Otat;ao S'land 

5 0 under 2 l 2 1 3 0 7 9 0 25 c,: 

10 H 8 3 1 0 3 1 9 7 0 32 

15 II 10 4 9 1 5 0 1 1 0 

~~1 20 II 7 2 3 1 1 0 2 1 0 

25 I! 5 0 2 0 1 
,-, 

0 2 1 11 . 60 v 

' above 25 0 0 0 1 0 0 0 0 0 1 ) 
J 

unknown 0 1 1 0 1 0 3 0 0 6 

32 11 18 4 14 1 22 20 1 123 

* Where members represented several provinces they are each time 
grouped under that province from which they were first returned 
This explains the smallness of the numbers for r··IarJ:borough and 
Southland. 



Appendix V Divisions in the House of Representatives, 1860 

Note: The divisions are numbered as they occurred in the Parliamentary Debates; nos 13, 16, 
34 and 54 were in the Legislative Council 

Native Affairs 
1 ) Taranaki 
2 ) war 
3 ) inquiry 
4 Taranaki War 

5 II II 

Subject 

6 Native Aff~irs resolutions (committee) 
9 ) 
10)Administration of Native affairs 
11) 
14 Select Committee on Native Offenders Bill 
17 Native Affairs Resolutions 
18 Native Offenders Bill (ministerial question) 
19 Native Affairs resolutions 
22 Native Offenders Bill, committal 
49 Arms Bill 
53 Native Council Bill 

Land Purchase Department: 
8 

TOTAL: 19 

Date and Voting Figure.s Majority for Government 
(Government given first) 

7.8.60. 

16.8.60. 19:4* 

16.8.60. 16:2 (no hse) 
17.8.60. 11:14 

26:6 
22.8.60. 22:10 

20:6 
28.8.60. 18:17* 
7.9.60. 12:14 
11. 9.60. 19:17* 
12.9.60. 20:11 
26.9.60 18:18 
25.10.60. 20:15* 
31.10. 60. 

2.8.60. 
19:10* 

3.11.60. 

15 (most of 
opptn abstained] 

14 
-3 
20 
12 
14 (abstentions) 

1 
-2 

2 
9 
0 
5 

C'..A-' 
'-'<l 
.~~ 



Provincialism 
7 Native Affairs resolutions (a question of 

provincial administration) 
20 Land orders for Taranaki emigrants (similar 

question) 
21 Surplus revenues for provinces 
23 North Island land fund one-sixths 
30 II t1 II II II 

31 II II II II II 

33 Appointment of district land registrar 
45 New Provinces Act Amendment Bill 

second reading 

46 Land Fund one-sixths 

Apportionment of Provincial debts: 
40 Nelson & Marlborough Public Debt 

Apportionment Bill second reading 
41 Wellington an~Hawke's Bay ••• 

42 Ditto 

TOTAL: 12 

Representation 
24 to 29 inc. 
32 

and Franchise 
Representation Bill, in committee 
ditto 

50 Miners' Franchise Bill, second reading 

TOTAL: 8 

21.8.60. 

18.9.60. 
20.9.60. 
26.9.60. 
28.9.60. 
28.9.60. 
2.10.60. 
18.10.60. 

23.10.60. 

9.10.60. 

9.10.60. 

9.10.60. 

27.9.60 
2.10.60. 
26.10.60. 

17:17 0 

14:15 -1 
17:19 -2 
13:21 -8 

10:21 -11 
20:6 14 
17:16* 1 
(4 members 
paired?) 

12:20 -8 

19:13* 9 

19:14* 5 
(one member voted 
with the 'Ayes' by 
mistake & is counted 
as a 'No') 

18:13 5 

21:3 18 

CJ:J 
L-._)_ 

''.H 



Economy 
35, 36, 37 

38 The same 
39 II II 

Committee of Supply 

56 Pension for Judge Stephen's widow 

TOTAL: 6 

Miscellaneous 
12 Flax Patent Bill 
15 Petition of Davis & Yates 
43 Order of business 

(this division is interesting as it was held 
44 Order of business 
47 Mail route 
48 Taranaki Settlers Relief Bill in committee 
55 Adjournment 

TOTAL: 7 

TOTAL number of divisions in the House: 52 
Government defeats noted: 7 

4.10.60. 

5.10.60 
II 

. 2.11.60 

23.8.60. 
28.8.60. 
10.10.60. 

on the motion 
11.10. 60. 
24.10.60. 
25.10.60. 
1.11.60. 

18:15 
22:10 
21:13 
12:7 

26:7 
of Fox) 
17:11* 

13:10 

3 
12 

8 
5 

19 

6 

3 

N.B. Divisions which best show party combinations are marked with an asterisk. Divisions 
left blank are atypical, as they cut across normal party affiliations or because there was 
a combination of wings of the two parties against moderates. 

CJ-' 
'"'-:1 
'J) 



Appendix VI 

Table K: Duration of ministries, 1856-1891 

Years Years 
months months 

days days 
1856 Sewell 13 days 
1856 Fox 13 days 

1856-61 Stafford 5 1 10 
1861-62 Fox 1 0 25~ 1862-63 Domett 1 2 24 

3 ~4 3 
1863-64 Whitaker-

Fox 1 0 24 

1864-65 Weld 10 22 

1865-69 Stafford 
1. 10 :j 2· 2 10 3 1!8 12 

1869-72 Fox 3 2 13 

1872 Stafford 1 month 

1872-73 Water-
house 4 20 

1873 F'ox 1 5 
1873-75 Vogel 2 2 28 5 0 2 
1875-76 Pollen 7 9 
1876 Vogel 6 17 
1876-77 Atkinson 1 1 12 

1877-79 Grey 1 11 23 

1879-82 Hall 2 _6 l!l 1882-83 Whitaker 1 5 4 10 9 
1883-84 Atkinson 11 22 

1884 Stout-Vogel 12 days 
1884 Atkinson 6 days 

1884-87 Stout-Vogel 3 1 5 

1887-91 Atkinson 3 3 16 



Appendix VI 

Table L: Ministers with portfolio, 1856-1864 

Name Ministr;y: Minister 'l'otal ,eeriod 
with in office 
:eortfolio 

Years 
months 

days 
SEWELL FitzGerald 1854 

Sewell 1856 13 
Stafford 1856 5 2 

1859 2 1 
Fox 1861-62 1 0 4 
Weld 1864-65 10 22 
Fox 1870-71 1 4 7 
Stafford 1872 1 1 

3 11 20 4 1 28 

STAFFORD Stafford 1856 4 8 8 
Stafford 1865-66 10 8 

1866-69 2 10 4 
Stafford 1872 1 1 

8 5 21 8 10 23 

FOX Fox 1856 13 
Fox 1861-62 1 0 25 
Whitaker-Fox 1863-64 1 0 24 
Fox 1869-72 3 2 13 
Fox 1873 1 5 

5 5 20 5 5 20 

WELD FitzGerald 1854 
Stafford 1860 8 2 
Weld 1864 10 22 

1 6 24 1 11 26 

WHITAKER Sewell 1856 13 
Stafford 1856-61 5 1 10 
Whitaker-Fox 1863-4 1 0 24 
Atkinson 1876-77 1 1 12 
Hall & 'Whitaker 1879-83 3 11 17 
Atkinson 1887-91 3 3 13 

14 6 16 14 7 18 



C.W. RICHMOND Stafford 1856-61 5 1 10 5 1 10 

TANCRED Sewell 1856 
Stafford 1858-61 2 10 23 3 6 25 

DOI>-iETT Domett 1862-63 1 2 24 1 2 24 

BELL FitzGerald 1854 
Sewell 1856 13 
Domett 1862-63 1 2 24 

1 3 7 3 5 19 

MANTELL Fox 1861 5 6 
Domett 1862 15 
Weld 1864-65 7 11 

1 1 2 2 4 6 

WOOD Fox 1861 1 0 25 
Domett 1862 1 2 9 
Whitaker-Fox 1863-64 1 0 24 

3 3 28 3 3 28 

WARD Fox 1861-62 1 0 4 
Domett 1862-63 1 2 9 

2 2 13 2 2 13 

GILLIES Domett 1862 17 
Whitaker-Fox 1863-64 1 0 24 
Stafford 1872 1 1 

1 2 12 1 2 12 

RUSSELL Domett 1862-63 3 8 
~hitaker-Fox 1863-64 1 0 24 

1 4 2 2 3 18 

FITZHERBERT Weld 1864-65 10 22 
Stafford 1866-69 2 10 4 
Stafford 1872 1 1 

3 9 27 3 9 27 

RICHARDSON i~eld 1864-65 10 22 3 8 26 



ATKINSON Weld 1864-65 10 22 
Vogel et seq 1873-77 3 1 6 
Hall et seq 1879-84 4 10 9 
Atkinson 1879-91 3 3 16 

12 1 23 12 1 23 



Appendix VI 

Table M: Ministers in the Fox, Domett and Whitaker-Fox 
Governments, 1861-1864 

Previous ministerial 
experience 

with 
portfolio 

Ministers with portfolio 
H. Sewell 
F. Whitaker 

yes 
If 

W. Fox 

F.D. Bell 
R.G. Wood 
W.B.D. Mantell 
C. Ward 
A. Domett 
T.B. Gillies 
T. Russell 

13 days 

Ministers without portfolio 
J. Williamson 
T. Henderson 
D. Pollen MLC 
H.J. Tancred MLC 2 years 

10 months 

II 

without 
portfolio 

11 days 

1 month 

Subseauent ministerial 
experience 

with without 
portfolio portfolio 

yes 
II 

II 

7 months 

1 month 

2 years 

6f years 



A,Ependix VII 

Wages and prices 

In 1861 labourers made up about 40% of the working population. 

There were occasional examples of meetings to protest at the in-

adequacy of wages paid, but on the whole conditions appear to have 

been satisfactory for most workers. At this time there were no 

organised unions of workers except craft guilds. No evidence has 

been found in the course of this study to support Professor Sinclair's 

assertion that "combinations" of workers were regarded as secret, 

violent, illegal or wicked. ( The Maori Land League p 40.) The 

settler leaders themselves had formed combinations and supported 

Chartist views in the early 1850's. 

There were not infrequent press references to New Zealand being 

a poor man's country and to the high wages being paid ( e.g. Otago 

Witness 15/5/58,26/6/58 ), but wages fluctuated in accordance with 

supply and demand. Labourers were paid between five shillings and 

seven shillings per day for a six day week. As was the case with 

labourers sent by the New Zealand Company to its first settlements, 

the glowing statements of emigration agents sometimes led to discontent 

when workers reached the colony. J.E.FitzGerald, Canterbury's agent 

in England in the late 1850's,was very unpopular in Christchurch in 

1860 for hating promised men ten shillings a day. In December 1860 

they received only five shillings. (FitzGerald/H.S.Selfe 7/12/60, 

Selfe MSS.) At a meeting of immigrants in Dunedin in July 1858, it 



38~ 

was stated that they had been promised seven shillings per day by 

the Otago agent. The wage had been reduced to six shillings and 

now was five shillings. It was quite impossible, the immigrants 

claimed, to support themselves and families on five shillings a day. 

( Otago Witness 31/7/58.) On the other hand, in September 1858 

the Otago Colonist reported that a road contractor was unable to 

obtain sufficient labour at six shillings and sixpence per day. 

( Colonist 10/9/58. ) In May 1859 the Otago Witness reported that 

after a temporary reduction in wages due to an influx of immigrants, 

wages were back to their old rates of six shillings a day • ( Witness 

21/5/59; cf ~ 16/7/59, 16/6/60,~otoni~f~~~~). In 1860 the Marlborough 

provincial government announced that it would pay labourers five shil-

lings a day. The same rate was then being paid in Dunedin. ( Colonist 

13/7/60, Witness 13/10/60.) 

Farm servants received £40 to £50 a year plus rations. Mechanics 

were paid ten to twelve shillings a day. Apart from mechanics' wages, 

it was claimed that wage rates were higher in New Zealand than in 

Australia. ( Richmond-Atkinson Papers Vol 1 p 487, Dtago Witness 

21/5/59 & 17/9/59 .) 

The value of the wages paid was a matter of dispute. It was 

generally agreed that prices in New Zealand were exceptionally high. 
( CG~~tfed'lr.v'f tfeott) 

/ ( cf Nelson Examiner 15/9/63} Otago Witness 31/7/58 ) . In 1865 

J.E.FitzGerald informed H . .S.Selfe that Christchurch was "the most 

expensive town in the whole world." ( FitzGerald/Selfe 15/1/65, 

Selfe HSS.) Such statements, however, should be treated with 



caution. Rents for a fair-sized house were high, and to obtain 

servants a gentleman had to pay high wages. ( cf W.J.Hamilton/ 

H.S.Selfe 20/7/66,Selfe MSS.) Such costs of course did not affect 

labourers. 

From the rations given to hospital attendants, paupers ot Maoris 

on road parties, it appears that a basic diet consisted of bread, 

meat,sugar,tea,potatoes or rice. (cf New Munster Gazette 9/10/47, 

New Ulster Gazette 16/6/48 & 24/3/1+8.) Prices varied. In an 

advertisement in the Otago Colonist of 14 January 1859, tea was 

quoted at three shillings a pound, and sugar at fivepence halfpenny 

to eightpence a pound. At Auckland at the same time, bread at the 

market was selling at sixpence for a two pound loaf, butter for one 

shilling and sixpence a pound, and eggs at one shilling and ninepence 

a dozen. The Otago Witness of 3 November 1860 quoted slightly 

higher prices for the Dunedin market. It also quoted beef and mutton 

at sixpence to eightpence a pound, and new pot~toes at ten shillings 

to fourteen shillings a hundredweight, and rice at fourpence a pound. 

Milk was not readily obtainable in Dunedin. At Auckland it cost 

fivepence a quart ( New Zealander 7/1/60). 

Clothes, particularly boots, were more expensive than in 

England. In October 1860 a Dunedin firm advertised at nunheard 

of low prices 11 : Bedford cord trowsers at £1/1/0 to £1/7/6 a pair, 

suits at £3 to £4/10/0, Gentlemen's Regatta shirts at 3/6 to 5/6, 

and shoes ranged from leather shoes with double soles at 5/6 to 6/9 

a pair to calf Wellingtons at £1/1/0 to £1/7/6 a pair. ( Otago 

Colonist 5/10/60.) 



Despite customs duties liquor appears comparatively cheap, 

particularly spirits. The Union Hotel Auckland advertised in 

the New Zealander of 9 May 1860 that it was selling ale and stout 

at 10d a bottle and whisky, gin ,port wine, golden sherry and 

pale brandy at 3s a bottle. One final incidental point may be 

noted. Postage on mail overseas by ship, if more efficiently handled 

than today, was absolutely more expensive, and coastal sea fares were 

also more expen~ive • 

It is readily apparent that there is no easy method of determining 

the comparative value of wages a hundred years ago and today. In 

particular it would appear unwise to multiply prices and wages by some 

arbitrary figure and expect to obtain a result which ha$ any validity. 




