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Abstract 
 

This collection of works examines patterns in medico-legal claims and complaints to help 

improve decision-making by regulatory agencies. The contribution to medical knowledge 

is threefold: first, we provide new evidence on patient harm as seen through the eyes of 

medico-legal agencies in Australia and New Zealand; second, we demonstrate new ways 

to apply epidemiological methods to medico-legal data; and third, we inform the 

development of evidence-based regulatory policies to better protect the public from harm. 

Over the centuries, as medicine has evolved, so too have the risks it entails. In the wake 

of serious preventable patient harm, calls for stronger regulation by medico-legal agencies 

are common. By 2012, both Australia and New Zealand had established a medico-legal 

system that rested on three core pillars: national health practitioner regulation boards with 

strong lay representation, independent health complaints commissioners, and a 

commitment to compensating patients who are seriously injured by medical care. The 

approach of these agencies is at the forefront of medical regulation internationally. Yet, 

both patients and practitioners express dissatisfaction with current processes. 

A review of the literature suggests that the case-by-case, reactive, process-driven nature 

of medico-legal agencies is dulling their ability to hear the voices of patients and 

practitioners and to see broader patterns of concern. We applied methods drawn from 

epidemiology to data collected from insurers, health complaints commissioners, and 

health practitioner regulation boards. We sought to understand: Who takes medico-legal 

action and what remedies do they seek? Where do hot-spots of medico-legal risk occur? 

How can we identify high-risk practitioners earlier? 

Our findings show that most patients who are injured by medical care do not claim or 

complain. Worryingly, the odds of complaining are significantly lower for patients who 

are elderly, of Māori ethnicity, or live in the most deprived areas. Those who do complain 

have a complex array of needs that are only partially met by current medico-legal 

processes. It seems that certain factors ‘supercharge’ a healthcare interaction for a 

medico-legal complaint. 

While medical practitioners may feel that they all practice under a medico-legal cloud, we 

found that just three percent of all doctors accounted for nearly half of all complaints. The 

number of prior complaints a doctor had experienced was a strong predictor of 
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subsequent events: doctors named in a third complaint had a nearly 60% probability of 

being named in a further complaint within two years. 

Mandatory reporting offers one potential way to identify high-risk practitioners. 

However, early data from Australia’s new mandatory reporting regime suggests that some 

groups of practitioners remain reluctant (or unsure of their obligations) to report concerns 

regarding the health, conduct or performance of another health practitioner. 

Medico-legal agencies find themselves at the confluence of several growing ideas: patient 

safety, responsive regulation, empirical legal studies, and ‘big data’ analyses of consumer 

information. Our findings should encourage medico-legal agencies to use epidemiological 

methods as a way of ‘sharpening their senses’: to hear the voices of patients and 

practitioners in new ways and to see patterns that might help prevent future harm. 
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Chapter One: Introduction 
 

 

The very first requirement in a hospital is that it should do the sick no 

harm. 

- Florence Nightingale
1
 

 

Calls for improved regulation of medical practitioners are not new. As far back as 1421, the 

parliament of King Henry V was petitioned over concerns that unqualified practitioners were 

causing "great harm and slaughter of many men.”
2
 

As the tremendous power of modern medicine to do good has grown,
3
 so too has its potential 

to cause inadvertent harm.
4 5

 Researchers estimate that, in modern medical systems, around 

one in ten patients admitted to hospital suffers an adverse event caused by medical care rather 

than their underlying disease.
6-10

 From these findings has grown a burgeoning patient safety 

movement,
11 12

 along with louder calls for regulators to provide injured patients with 

remedies, and to protect other patients from future harm.
13

 

The failures of traditional medical malpractice litigation in achieving these twin goals of 

restoration and prevention are well described. Tort law is rigid, slow, and expensive, and its 

adversarial focus on finding fault runs counter to the culture of openness and learning 

required for safer care.
14

 Less studied is the effectiveness of alternative medico-legal systems, 

such as those in Australia and New Zealand, which include insurers, complaints 

commissioners, and medical boards. While these systems have some clear advantages over 

negligence litigation,
15

 they too have been criticised for their reactive and process-driven 

focus on case-by-case resolution. To date, there has been a dearth of empirical evidence to 

assess the validity of such concerns.
16

 

Over a decade of research at Harvard University and the University of Melbourne, I worked 

with colleagues to understand and inform the ability of medico-legal agencies in New Zealand 

and Australia to hear the voices of patients who have been harmed in care, to see patterns of 

concern, and to ‘sniff out’ early warning signs that practitioners might be running into trouble. 

Our methods are multidisciplinary, drawing from law, ethics, medicine, and biostatistics. 

However, our most valued tools come from the field of epidemiology. The discipline has 
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evolved over 350 years from being only the science of epidemics, to an indispensable 

approach for finding effective ways of preventing health harms.
17

 

Our aims were threefold: to provide new evidence on the nature of patient harm as seen 

through the eyes of medico-legal agencies, to demonstrate the potential for methods drawn 

from epidemiology to be applied to medico-legal data, and to inform the development of 

policies and practices that will better protect the public from harm. In essence, the research 

presented in this collection of works seeks to facilitate a shift among medico-legal agencies 

from behaving as “regulatory philosophers” towards thinking as “regulatory scientists”.
18

 

 

1.1 Context 

1.1.1 Adverse events 

“First, do no harm” is a central tenet of medical practice.
19

 Since the time of Hippocrates, 

doctors have sworn: “I will use my power to help the sick to the best of my ability and 

judgment; I will abstain from harming or wronging any person by it.”
20 21

 This obligation of 

non-maleficence is central to medical ethics,
22 23

 and we even have a word—“iatrogenic”—to 

describe those illnesses that were "brought forth by the healer".
24

 

Over the centuries, as medicine has evolved, so too have the risks it entails. Highly 

specialised surgeries, complex medical procedures, and inter-disciplinary systems of care 

require humility, teamwork, and consistency to be delivered safely. Yet medicine has been 

slow to relinquish traditional values of autonomy, independency, and self-sufficiency.
25

 Rates 

of burn-out and impairment among practitioners are worryingly high,
26

 the work of skilled 

and dedicated practitioners is jeopardised by unsafe systems,
5
 and speaking up about risks to 

patient safety remains difficult for many.
27

 

The true magnitude of preventable medical harm associated with modern medicine was not 

fully appreciated until the 1990s when researchers at Harvard quantified the proportion of 

patients in Utah, New York and Colorado harmed and killed by medical errors.
6 7

 Their 

findings, as reported in the landmark report To Err is Human,
13

 suggest that more people die 

in a given year as a result of medical errors than from motor vehicle accidents or breast 

cancer. Shocked by the findings, and concerned about the extent to which they might hold 

true in other healthcare systems, researchers sought to replicate the Harvard methodology in 

other countries, including New Zealand,
8
 Australia,

9
 Canada,

10
 and the United Kingdom.

28
 

The results were sobering. Across the developed world, around one in ten patients 
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experiences a prolonged hospital stay, or disability after discharge, resulting from medical 

care itself, rather than the underlying disease. Among these adverse events, around half are 

judged to be preventable. 

From these findings grew a burgeoning patient safety movement, focused on addressing 

problems with quality and safety in healthcare.
11

 This movement has created a plethora of 

tools for reporting, analysis and investigation of healthcare quality and safety, and practitioner 

and health service performance. It has also spawned interventions that span the continuum 

from highly technical efforts to re-engineer devices,
29

 through to broad efforts to reform the 

“club culture” of medicine.
30

 

1.1.2 Regulatory responses 

As concerns about patient safety grew, questions were also being asked about whether the 

medical profession could be trusted to regulate itself.
31

 A series of high-profile inquiries into 

apparent failures of the profession to do so effectively turned a spotlight on the role of 

external legal and regulatory mechanisms. In New Zealand, the 1987 Cartwright Inquiry into 

unethical conduct at National Women’s Hospital led to sweeping reforms, including the 

world’s first legislated code of patients’ rights,
32

 the establishment of an independent network 

of patient advocates, and the appointment of a health complaints commissioner.
33

 In 

Australia, high-profile inquiries into the harm caused by errant doctors Jayant Patel
34

 and 

Graeme Reeves
35

 questioned the profession’s willingness or ability to deal with poor 

performance among its own. Major reforms included the establishment of the Australian 

Health Practitioner Regulation Agency and the introduction of mandatory reporting of 

concerns about the health, performance, and conduct of practitioners.
36

 Events in the United 

Kingdom had an impact too: as governments in New Zealand and Australia watched the 

inquiries into deaths caused by Harold Shipman,
37 38

 and at the Bristol Royal Infirmary,
39

 they 

asked themselves: “Could it happen here? Could it happen now?” 

Self-regulation carries with it an obligation to ensure the competence and trustworthiness of 

the members of the profession.
40

 But these scandals, and others, suggested that perhaps the 

medical profession had been enjoying the benefits of a highly regarded profession without 

fulfilling all of the obligations attached to self-regulation. Health ministers and officials, 

acting on behalf of the public, responded with new measures designed to protect patients’ 

rights, provide public accountability, and achieve a better balance between professional 

freedoms and responsibilities. 
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By 2012, both Australia and New Zealand had established a medico-legal system that rested 

on three core pillars: national health practitioner regulation boards with strong lay 

representation, independent health complaints commissioners, and a commitment to 

compensating patients who are seriously injured by medical care. A key difference between 

the two systems is that, in Australia, tort law remains the primary source of compensation 

(though a no-fault medical injury insurer is likely to be established in Australia for serious 

treatment injuries.
41 42

) In New Zealand, compensation is provided through a no-fault insurer, 

the Accident Compensation Corporation (ACC).
43

 The role of each agency is described in 

more detail in the section on Setting and Sources below and in the papers set out in Chapter 2. 

1.1.3 Regulation has proven to be a blunt instrument 

The intent of regulatory systems like those in Australia and New Zealand is that medico-legal 

agencies (rather than the courts alone) should provide remedies to patients who have been 

harmed in care, and improve the quality of future care through deterrence and learning. 

Unfortunately, the reality is more complicated. As outlined below, an initial reading of the 

discourse surrounding medico-legal agencies suggests that we may have achieved “the worst 

of both worlds”:
44

 a system of regulation that goes too far on one hand, and on the other does 

too little. 

Regulation goes too far 

Medical practitioners and their professional bodies have argued that the actions of medico-

legal agencies lead, at various times, to “futility, perversity, and jeopardy” (to borrow from 

the words of Albert Hirschman).
45

 The argument of futility rests on the premise that the 

healthcare system and medical culture are complex systems and that the simplistic levers 

exercised by medico-legal agencies do little to alter the underlying status quo. In practice, the 

values and norms that are intrinsic to the practice of medicine will often preside over “clumsy 

and unsatisfactory” external controls.
46

 

The argument of perversity suggests that, in some cases, medico-legal action will produce an 

outcome opposite to that which was intended. For example, practitioners commonly voice 

concerns that mandatory reporting of impaired practitioners to regulators may drive those 

with health concerns further underground.
47

 Or in another example, negligence claims may 

lead to defensive medicine, whereby practitioners order unnecessary tests, or decline to see 

high risk patients, resulting in poorer care than would otherwise be provided.
48
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And finally, the argument of jeopardy claims that while medico-legal actions may have some 

beneficial consequences, they also result in unintended harms in other parts of the health 

sector. For example, some practitioners have argued that revalidation takes time and resources 

away from more pressing priorities in the health sector.
49

 

Regulation does too little 

In contrast, many patients, families and their advocates believe that current systems of 

medico-legal regulation do not go far enough. They feel frustrated and unheard by medico-

legal processes that feel difficult to access, slow to act, impersonal in their response.
50

 And all 

too often, those processes seem to ’miss the point’ of the patient’s claim or complaint. It is not 

unusual for a complaint to lodge a claim or complaint, only to conclude: ‘this isn’t the type of 

process I was looking for’.
50 

Patients and families also resent the ‘wall of silence’ that seems to exist around many medico-

legal processes. We live in a world where information on the most esoteric of subjects is 

available at the touch of a screen. Consumers are able to access real-time information on the 

quality and safety of travel guides, chefs, airline pilots, and funeral directors. Yet, when it 

comes to choosing a doctor, or following the progress of a notification to the Medical Board, 

medico-legal agencies offer little meaningful information. Indeed, the identities of those who 

have been subject to complaints and disciplinary proceedings are often shielded behind 

opaque processes and orders for name suppression.
51

 

1.1.4 Three common concerns 

On their surface, the criticisms expressed by patients and practitioners take quite different 

forms. However, deeper analysis suggests that they are connected by three, broader concerns. 

These are: a case-by-case focus that sometimes misses the bigger picture, a reactive rather 

than proactive approach, and a process-driven system that, at times, values ‘doing it the right 

way’ over ‘doing the right thing’. 

Case-by-case focus 

The first common concern is that the ‘visual field’ of individual staff working within medico-

legal agencies is largely restricted to the individual cases that come before them. This is a 

problem for two reasons. First, without a coherent and principled understanding of how an 

individual case fits into a broader decision-making framework, decisions may be 

disproportionate or inconsistent. Under current approaches, medico-legal agencies are 
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blinkered in their ability to see how a complaint fits in with a particular practitioner’s history, 

wider feedback from other patients and peers; and information held by other agencies. This is 

of concern to both practitioners and patients, as it can result in two kinds of errors: 

overlooking legitimate risks, or taking regulatory action against practitioners who do not pose 

a risk. 

Secondly, and of more concern to the broader public, processing cases one-by-one does not 

encourage, nor leave much time for, higher level thinking and analysis. Therefore, 

opportunities to develop systemic and lasting solutions are lost.
52

 Recommendations for 

improvement tend to occur in an incremental and piecemeal fashion, lacking a sense of wider 

vision. In essence, medico-legal agencies offer reactive solutions to immediate problems, 

while paying little attention the systemic problems underlying them. 

Unfortunately, even if medico-legal agencies do wish to see a bigger picture, the necessary 

information is often difficult to access and gather.
53

 Insurers, commissioners, and regulatory 

boards typically only hear the voices of patients and practitioners whose cases are brought 

before them. Yet, international research suggests that under-reporting of adverse events is 

rife.
54

 Without such denominator data, it is hard for any agency to even recognise its own 

blind spots. Where data is available, agencies may not have the skills or knowledge to make 

maximal use of it.
55

 While the rest of the world moves rapidly into the world of “big data”,
56 

57
 medical regulatory culture lags behind in realising the benefits of large-scale analyses. 

Reactive approach 

The second common stream of concern relates to the reactive nature of most insurers, 

commissioners, and regulatory boards. In the wider world of regulation, academics have 

argued since at least the 1970s that merely reacting to individual cases as they present 

themselves is an inefficient and ineffective use of resources. Instead, agencies should learn to 

proactively identify underlying problems and tailor-make solutions that prevent recurrence.
58

 

The same is likely to be true in healthcare. For example, it is well-established that malpractice 

lawsuits,
59

 complaints,
60

 and disciplinary proceedings
61

 tend to cluster among relatively small 

groups of doctors. Yet, regulators know little about the characteristics of such practitioners 

beyond anecdote and intuition. 

Consequently, the medico-legal sector remains a reactive one, dealing primarily with the 

aftermath of adverse events and behaviours.
62

 For patients, this is problematic because they 

remain at risk of harm until appropriate action is taken. For practitioners, it is problematic 
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because, without proactive support and early intervention, minor health and competence 

issues can evolve into full-blown impairments, jeopardising their careers and wellbeing. 

Regulatory expert Malcolm Sparrow urges regulators to “pick important problems and fix 

them.”
52

 And indeed, many agencies would like to take a more proactive approach. In the 

words of former New Zealand Health and Disability Commissioner, Ron Paterson, health 

complaints commissioners would prefer to be “the fence at the top of the cliff, rather than the 

ambulance at the bottom.”
16

 However, to date, agencies have lacked the tools to proactively 

identify and intervene proactively with high-risk groups of practitioners. Instead, they 

continue to live with the fear that one day a patient will die after red-flags were overlooked 

and someone will ask “why didn’t you act sooner?” 

Process-driven systems 

The final stream feeding into the critiques described above is the process-driven nature of 

medico-legal agencies. In practice, the time and efforts of medico-legal agencies are 

overwhelmingly focused on receiving, prioritising, and handling cases in a procedurally 

correct manner. This in turn means that communications are shaped by workflows and 

precedents, rather than human relationships or outcomes. And remedies are largely 

determined by what the agency routinely offers, rather than the resolution that would be most 

effective at protecting patients while supporting practitioners back into safe practice. 

The consequence is a process that is both stressful and uncertain for patients and 

practitioners.
48 63

 A recent review of AHPRA processes found that people dealing with the 

agency wanted to be able to say: 

The agency understood, heard me, believed me, responded (“took me seriously”), 

acted, kept me informed, explained reasons, I dealt with the same staff, who 

communicated with me in a personal way.
50

 

Both patients and practitioners would benefit from a more outcome-focused approach: with 

less reliance on pro-forma responses and more attention to the voices of patients and 

practitioners.
50

 However, in order to achieve resolutions that better meet patients’ needs, 

agencies first need a clear understanding of what those needs are and where existing gaps 

arise. 
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1.2 Aim and scope of study 

1.2.1 Research problem and study questions 

In the wake of serious preventable patient harm, calls for stronger regulation are common. 

The medico-legal systems in Australia and New Zealand have many advantages over 

traditional court-based systems (acknowledging that tort law still plays a role in the Australian 

system.) Yet, both patients and practitioners are dissatisfied with current processes. A review 

of the literature in this area suggests that the case-by-case, reactive, process-driven nature of 

the medico-legal enterprise is dulling the ability of regulators to hear the voices of patients 

and practitioners, to see patterns of concern, and to ‘sniff out’ emerging concerns. Working 

with colleagues, I sought to better understand patterns of claims and complaints to medico-

legal agencies, in order to help these agencies better protect patients from harm. 

To address this research problem we needed an approach that was well suited to making sense 

of large volumes of data, and allowed us to compare the characteristics of different groups of 

patients and practitioners. The medico-legal process is not designed for such analyses. But the 

science of epidemiology is.
64

 

Using well-established methods from epidemiology, relocated to the setting of medico-legal 

cases, we sought to explore the following questions: 

 Who brings claims and complaints to the attention of medico-legal agencies following 

an adverse event, and who does not?
43 65-67

 

 What forms of accountability do patients seek from medico-legal agencies, and what 

remedies do they actually obtain?
68 69

 

 When do monetary forms of compensation matter to patients, and when are non-

monetary remedies more appropriate?
68

 

 Where do ‘hot-spots’ of medico-legal risk occur within different reporting 

mechanisms, such as mandatory reports of concerns by peers?
70 71

 

 Why do some issues, such as consent to cosmetic procedures, result in more medico-

legal actions than others?
72 73

 

 How can medico-legal agencies identify high-risk practitioners earlier, to protect 

future patients from harm?
62 74

 

Our aim was threefold: to provide new evidence on patient harm as seen through the eyes of 

medico-legal agencies; to demonstrate new ways to apply epidemiological methods to 
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medico-legal data; and to inform the development of evidence-based regulatory policies to 

better protect the public from harm. 

1.2.2 Scope and boundaries 

The role of medical regulation in improving patient safety is a vast topic, and we are mindful 

that our contribution only addresses a small part of a much broader challenge. Our research 

focused in on the agencies that provide three key medico-legal functions in Australia and New 

Zealand: 

 Compensation (via the NZ ACC and claims to indemnity insurers) 

 Complaints resolution (via health complaints commissioners) 

 Competence assurance (via the Australian Health Practitioner Regulation Agency and 

the regulatory boards that fall under its umbrella). 

I use the terms medico-legal agencies and regulators inter-changeably to refer to these 

organisations, recognising that not all would agree with my characterisation of litigation as a 

form of regulation, nor of complaints commissioners as medico-legal agencies. We did not 

seek to address the education and registration functions of these agencies—important topics in 

their own right. Nor did we consider the role of numerous other agencies that have a medico-

legal role: health information privacy commissioners, hospital audit and accreditation 

systems, coroners,
75

 and the criminal justice system.
76

 

For this collection of works, I have selected only those papers on which I was a first author, 

and which are directly relevant to the research problem. Some papers on which I was a second 

or later author are cited in the discussion.
73 77

 My research on related topics, such as the role 

of governing boards in improving the quality and safety of care,
78-80

 and open disclosure of 

adverse events
81-83

 falls outside the scope of this thesis. 

1.2.3 Significance of the study 

This collection of works contributes to the field of medicine in three main ways. 

First, we develop knowledge about medico-legal events by describing the epidemiology of 

claims and complaints across three types of medico-legal agencies in New Zealand and 

Australia. Medico-legal agencies are a valuable source of data on risks to patient safety, 

because they concentrate cases of serious preventable adverse events from populations of 

millions. We bring insights from those cases to light through our analyses and use of 

illustrative case studies. We also help develop a conceptual understanding of issues such as 
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patient motivations for medico-legal action through the development and application of new 

taxonomies. 

Second, our program of research offers innovative methods, applying tools developed in the 

field of public health to regulatory problems. Currently, clinical leaders, risk managers, 

liability insurers and regulators all lack reliable methods for systematically determining which 

doctors would benefit from assistance and preventive action, before they acquire troubling 

track records.
62

 Our research findings challenge the conventional wisdom that the risk of 

future medico-legal events cannot be predicted within acceptable levels of accuracy.
62

 

Third, and perhaps most importantly, our research findings offer some tangible solutions and 

policy-relevant recommendations to problems that have plagued the field of medical 

regulation for decades. In practical terms, our application of epidemiological methods to 

medico-legal actions strengthens the ability of medico-legal agencies to “find important 

problems and fix them.”
52

 These findings have obvious relevance to medico-legal agencies in 

New Zealand and Australia. They may also be of interest to regulators and policy-makers in 

other countries, who are interested in the promise of no-fault compensation, health complaints 

commissioners, and mandatory reporting as an alternative to medical malpractice litigation. 

 

1.3 Methods 

1.3.1 Epidemiological approach 

My work as a researcher is shaped and informed by many years of practical experience in the 

health sector. I have worked for three years as a junior hospital doctor (1997–2000), four 

years as an advisor to New Zealand’s Health and Disability Commissioner (2001–2004), and 

four years as a senior lawyer in the litigation team of a leading health law firm (2006–2009). I 

also have nearly a decade’s experience as a non-executive director of a number of health 

sector companies, including the board of New Zealand’s Accident Compensation Corporation 

(2006-2010). 

As Sparrow notes “the topic of regulatory reform touches an alarming number of established 

academic disciplines.”
52

 My overall research approach is interdisciplinary, drawing from my 

training in law, medicine, bioethics and public health. However, the research methods in this 

series of papers are predominantly empirical, taking techniques familiar to public health and 

applying them in an unconventional setting. This approach was chosen because the tools of 
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epidemiology are ideally suited to uncovering differences between groups of individuals, and 

identifying risk factors for harm. This public health focus is reflected in the location of my 

Law and Public Health group within the University of Melbourne School of Population and 

Global Health. 

Our work connects with the emerging field of empirical legal research, which uses 

quantitative and qualitative methods, rather than traditional legal analyses to make sense of 

legal and regulatory data.
84

 In particular, we build on the foundations laid by medico-legal 

researchers in the United States, including the group at the Harvard School of Public Health. 

We have adapted some of their methods to answer questions specific to the Australasian 

setting. Indeed, many of the papers presented here were co-authored with members of that 

group, including Professors David Studdert, Troy Brennan, and Atul Gawande. 

The methods adopted in each study are described in the papers set out in Chapter Two. In the 

paragraphs that follow, I provide a brief summary of our data sources to help orient the 

reader, and highlight some key features of our approach to data collection and analysis. 

1.3.2 Setting and sources 

Our research involved three types of medico-legal agencies—insurers, complaints 

commissioners, and regulatory boards—in both Australia and New Zealand. We also included 

two additional forms of denominator data in our analyses: adverse event data from a large 

sample of hospital admissions in New Zealand and workforce data from the medical register 

in Australia. 

Insurers 

In Australia, Avant Mutual Group Limited (Avant) is Australia’s largest provider of medical 

indemnity insurance, providing coverage to more than half of the country’s registered medical 

practitioners. By screening nearly 8,000 medical malpractice claims lodged over a seven-year 

period, my colleague Andrew Gogos and others identified 481 informed consent disputes for 

analysis. These disputes included 263 malpractice claims brought against doctors insured by 

Avant in three states (New South Wales, Victoria and Queensland).
73

 I conducted more 

detailed file reviews of cases within this sample, focused on cosmetic procedures and disputes 

over risks that were not disclosed. 

In New Zealand, medical malpractice litigation is effectively barred. Instead, the Accident 

Compensation Corporation awards compensation on a no-fault basis. We collected data from 
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ACC on all claims relating to medical injuries that occurred in 1998, the year of the New 

Zealand Quality of Healthcare Study. During the study period, claims were deemed to be 

compensable if they involved a medical mishap (a rare consequence of treatment properly 

given) or a medical error (a failure to provide treatment with reasonable care and skill). The 

criteria for compensation were subsequently broadened to include all treatment injuries.
85

 

Health practitioner regulation boards 

Since 2010, Australia has brought over 72 health practitioner regulation boards together under 

the umbrella of the Australian Health Practitioner Regulation Agency (AHPRA). Each 

profession still has its own board, appointed by the Minister of Health, which includes lay 

members, as well as members of the relevant profession. 

By law, practitioners, employers and education providers must report certain concerns about 

the health, conduct or performance of a health practitioner to AHPRA.
36

 We reviewed all 819 

such mandatory reports made to AHPRA over a thirteen month period (November 2011 to 

December 2012). 

Complaints commissioners 

Health complaints commissioners are statutory agencies established in New Zealand and each 

of Australia’s six states and two territories. Commissions are responsible for receiving and 

resolving patient complaints about the quality of healthcare services, and strive to use 

complaints as a catalyst for improving patient safety.
86

 Patients or their advocates must 

initiate complaints in writing, but the process is free, and legal representation is optional. 

Compared with litigation, the process is highly accessible. 

In New Zealand, I collected data on all complaints received by the Health and Disability 

Commissioner’ office, by June 2004, that were associated with a public hospital admission in 

1998.
 
In Australia, we used the data bases of the commissioners in each State and Territory 

(apart from New South Wales and South Australia) to assemble a sample of nearly 19,000 

formal healthcare complaints lodged between 2000 and 2010.
 

Denominator data 

In addition, we obtained denominator data from two sources. The authors of the New Zealand 

Quality of Healthcare Study provided us with data on all adverse events arising from a sample 

of nearly 7,000 patients discharged from publicly-funded acute care hospitals in 1998.
8
 In 
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Australia, AHPRA provided us with a copy of the medical register, which includes basic 

demographic data on all registered medical practitioners in Australia. 

1.3.3 Data collection and analysis 

Data collection 

 Over the ten year period covered by this research, the availability of electronic data steadily 

improved. In 2004, when data collection commenced, we were still heavily reliant on paper 

files, archived in a document warehouse. By the time we collected the data for our mandatory 

reporting study in 2012 many more documents and variables were available in an electronic 

form. 

Administrative files were assessed by reviewers with either medical or legal training. For all 

but two of the papers set out below, I was the lead reviewer with responsibility for training 

and overseeing the work of any research assistants. To test the reliability of the reviews, a 

second reviewer independently coded a random subsample of files. Agreement between 

reviewers was found to be satisfactory, and any discrepancies in coding were discussed and 

consensus reached. 

Analyses 

Four features of our analyses are worthy of note. The first is our use of denominator data. A 

weakness of many medico-legal studies is the use of a floating numerator, where the number 

of cases is not related to an appropriate ‘at risk’ population. For example, most complaints 

against doctors involve general practitioners. However this tells us little about the relative 

complaint risk of general practitioners compared with other doctors, because general 

practitioners account for the bulk of the medical workforce. For this reason, we sought to use 

appropriate denominator data where possible—such as the underlying number of adverse 

events, or the characteristics of medical workforce. To continue with our earlier example, 

once one accounts for the number of doctors in each speciality, it becomes apparent that 

surgeons are actually at significantly higher risk of complaints than general practitioners. 

Second, due to the innovative nature of our work, we found a paucity of established 

taxonomies for coding certain variables of interest. Where necessary, we developed such 

taxonomies ourselves. These included taxonomies for classifying motives for medico-legal 

action, and disputes over duties to disclose treatment risks. 
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Third, in our more recent work, we progressed beyond standard bivariate and multivariate 

analyses to more sophisticated statistical methods. For example, we used a time-to-event 

method of analysis to determine the characteristics of doctors likely to incur recurrent 

complaints, and to estimate each practitioner’s risk of recurrence at specific time points. For 

the technical aspects of these analyses I am indebted to my colleagues, Dr Matthew Spittal 

and Professor David Studdert. 

A final strength of our analytic approach is our ability to understand medico-legal cases from 

both a legal and medical perspective. While our research methods were primarily 

epidemiological, a close familiarity with clinical medicine, quality improvement principles, 

and processes of legal decision-making was needed to interpret our results. In order to ensure 

that our findings were relevant and meaningful to both the legal and medical professions, we 

worked closely with regulators, clinicians, and health consumer advocates throughout the 

research process. 

Contributions 

For each of the papers included in this collection of works, I was the lead author. I had 

primary responsibility for liaising with research partners to define the study question, 

developing the study design, obtaining ethics approval, and interpreting results. For each of 

the studies reported in this collection of works, I led the collection of data from our partner 

agencies, spending weeks-to-months on-site extracting data, reviewing files, and supervising 

the work of any other team members involved in data collection. While at Harvard University 

I conducted most of my own statistical analyses using SAS; at the University of Melbourne I 

carried out the initial descriptive analyses while Dr Matthew Spittal and Professor David 

Studdert conducted our more advanced statistical analyses. 

As first author I wrote the draft manuscripts and co-ordinated the process of collating input 

from other authors before submission for publication. I also took responsibility for ensuring 

the effective dissemination of our research findings—presenting widely to international 

conferences, communicating with senior clinicians and hospital managers, briefing 

politicians, holding workshops with regulatory bodies, writing blog posts,
87

 and speaking with 

the media.
88-90

 

Research is rarely an isolated endeavour. I acknowledge the valuable contribution of five 

groups of colleagues to the papers in this collection. First, my mentors Professors David 

Studdert, Ed Dauer, and Ron Paterson, served as senior authors on a number of these works. 
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They provided valuable intellectual guidance at every stage from conception of research ideas 

through to influencing policymakers. Second, several practising clinicians lent their clinical 

expertise to the coding of clinical records, the interpretation of findings, and the 

communication of results to specialist clinical groups. They include trauma surgeon, 

Associate Professor Russell Gruen, respiratory physician Dr Chris Clarke, plastic surgeon, Mr 

David McCombe, neurosurgical trainee, Dr Andrew Gogos, and endocrine surgeon Professor 

Atul Gawande. Thirdly, in recent years, I have been privileged to have the support of two able 

research assistants, Laura Thomas and Tessa Plueckhahn, who assisted with literature 

reviews, data collection and coding. The fourth group of colleagues who contributed to these 

papers are the statisticians who provided expert technical assistance on study design and 

complex analyses of data. In particular, I note the contribution of Dr Matthew Spittal to our 

analyses of complaint-prone practitioners. 

Finally, I record with thanks the contribution of two healthcare consumers who were 

themselves seriously harmed by medical care. Dale Ann Micalizzi and Jen Morris opened my 

eyes to new perspectives, challenged my thinking, contributed a fresh and honest style to the 

writing of manuscripts, and encouraged me to publish in open access journals so that other 

consumers could have access to our research findings. 

All authors made substantial contributions to study design and interpretation of data, and 

contributed important intellectual content to manuscripts. 

Ethics: Each study was approved by the relevant ethics committee: the Wellington Ethics 

Committee, the Harvard Institutional Review Board, or the University of Melbourne Human 

Ethics Committee. In presenting this research, we usually reported results in aggregate form. 

Where case studies are used, identifying details are changed to protect anonymity. 

 

1.4 Chapter overview 

This collection of works includes selected scientific contributions from a decade of research 

on regulatory responses to patients’ claims and complaints. Chapter One situated our research 

in related literature and provided an overview of our research methodology. In Chapter Two, I 

present our research in the form of fifteen papers published in peer-reviewed journals. These 

papers fall into four broad groups. Papers 2.1 to 2.5 explore patients’ motives for medico-

legal action and the ‘gap’ between what they desire and receive. Papers 2.8 to 2.10 offer a 

deeper dive into a common area of medico-legal concern: informed consent. Papers 2.11 to 



16 

 

2.14.focus on how we might be able to identify high-risk practitioners in order to prevent 

harm. 2.15 looks to the future, 25 years on from New Zealand’s Cartwright Inquiry. Finally, 

Chapter Three contains the discussion and implications for practice, and suggests future 

research agendas. 
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Chapter Two: Collection of works 
 

 

                                                 
1 Thomson Reuters Journal Citation Reports for 2014 
2 Health Issues is a consumer-focused journal that, for 30 years, has been publishing papers on topical issues in 

health policy 
3 Meaningful citation numbers are not yet available for papers published in 2014 

No. Short title Year Journal Impact 

factor
1
 

Citations 

2.1 Relationship between 

complaints and care quality 

2006 BMJ Quality and Safety 3.3 72 

2.2 Claiming behaviour in a no-

fault system 

2006 Medical Journal of 

Australia 

3.8 26 

2.3 No-fault compensation in NZ 2006 Health Affairs 4.3 60 

2.4 Motivations for medico-legal 

action 

2006 The Journal of Legal 

Medicine 

0.4 17 

2.5 Accountability sought by 

patients 

2006 Canadian Medical 

Association Journal 

5.8 70 

2.6 Realising the research power of 

complaints data 

2010 New Zealand Medical 

Journal 

N/A 6 

2.7 Remedies sought and obtained 

in complaints 

2011 BMJ Quality and Safety 3.3 12 

2.8 Informed choice 2011 Health Issues2 N/A N/A 

2.9 Legal disputes over informed 

consent 

2012 Journal of Plastic, 

Reconstructive and 

Aesthetic Surgery 

1.5 10 

2.10 Legal disputes over duties to 

disclose treatment risks 

2012 PLOS Medicine 14.0 9 

2.11 Prevalence & characteristics of 

complaint-prone doctors 

2011 Medical Journal of 

Australia 

3.8 23 

2.12 Identification of doctors at risk 

of complaints 

2013 BMJ Quality and Safety 3.3 24 

2.13 Mandatory reports of concerns 

re health, performance, conduct 

2014 Medical Journal of 

Australia 

3.8 N/A3 

2.14 Mandatory reporting of 

impaired practitioners 

2014 Internal Medicine 

Journal 

1.7 N/A 

2.15 The legacy of the Cartwright 

Report 

2014 Journal of Bioethical 

Inquiry 

0.7 N/A 
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2.1 Relationship between complaints and quality of care 
 

 



19 

 

  



20 

 

 



21 

 

 



22 

 

 



23 

 

 



24 

 

2.2 Claiming behaviour in no-fault system of medical injury 
 

 

 



25 

 

 



26 

 

 



27 

 

 

 

  



28 

 



29 

 

2.3 No-fault compensation in New Zealand 
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2.4 Motivations for medico-legal action 
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2.5 Accountability sought by patients following adverse events 
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2.6 Realising the research power of complaints data 
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2.7 Remedies sought and obtained 
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2.8 Informed choice: law, medicine and person-centred care 
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2.9 Legal disputes over informed consent for cosmetic procedures 
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2.10 Legal disputes over duties to disclose to disclose treatment risks 
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2.11  Prevalence and characteristics of complaint-prone doctors 
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2.12 Identification of doctors at risk of recurrent complaints 
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2.13 Mandatory reporting of concerns 
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2.14 Mandatory reporting of impaired medical practitioners 
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2.15 The legacy of the Cartwright Report 
 

 

 

 

 



109 

 

 

 

 

 

 

 



110 

 

 

 

 

 

 

 



111 

 

 

 

 

 

 

 



112 

 

 

 

 

 

 

 



113 

 

Chapter Three: Discussion 
 

“I believe that academia has much to offer regulatory agencies—a risk 

control orientation demands substantial analytic sophistication, and 

problem-solving methods require attention to measurement and 

methodological rigor rare in government.” 

- Malcolm Sparrow 

 

3.1 Summary 
 

The New Zealand and Australian medico-legal systems are often held up as being at the 

forefront of medical regulation internationally.
91 92

 And indeed, they do offer many 

advantages over a traditional tort-based system. The process of lodging a complaint or making 

a notification is simpler and less costly than filing a law suit. Complaints commissioners can 

offer a range of non-monetary remedies as part of their complaint resolution processes. 

Mandatory reporting requirements oblige practitioners and employers to report concerns 

about impaired colleagues to regulators.
71

 And, in New Zealand, no-fault compensation is 

available to injured patients without the requirement to demonstrate negligence.
43

 Together 

these features fill many of the gaps long lamented in the medical negligence system.
14 93

 

And yet, even these medico-legal systems fall short in meeting the expectations of patients, 

practitioners, and the public. The collection of works set out above probes this puzzle, using 

tools from the field of epidemiology, rather than traditional methods of medico-legal analysis. 

We collected tens of thousands of claims, complaints, and notifications and analysed them for 

patterns that might help those agencies better meet the needs of those they serve. 

3.1.1 Findings 

Papers 2.1 to 2.5 explored patients’ motives for medico-legal action and the ‘gap’ between 

what they desire and receive. We found that, following an adverse event, only a small 

proportion of patients will bring a claim or complaint. Among serious, preventable adverse 

events identified by the New Zealand Quality of Health Study, only 4% resulted in 

complaints.
67

 Among those patients who were eligible for no-fault compensation, fewer than 

5% claimed it.
65
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At a population level, there are significant differences between those who take medico-legal 

action and those who do not. As expected, the propensity of injured patients to complain 

increased with the severity of injury. Odds of complaint were more than ten times greater for 

serious permanent injuries than temporary injuries.
67

 Of more concern was our finding that 

the odds of complaining were significantly lower for patients who were elderly, of Māori 

ethnicity, or lived in the most deprived areas.
67

 Previous studies in the United States had 

similar findings.
94

 However, we were surprised to find that such profound under-claiming and 

access disparities persist in New Zealand, where no-fault compensation and complaints 

processes were intended to be accessible to all. 

Our analysis of claims and complaints showed that patients who pursue medico-legal action 

in the aftermath of medical injury seek four forms of accountability: 

 Communication (explanation or apology, expression of responsibility) 

 Correction (competence review or system change) 

 Restoration (compensation or intervention) 

 Sanction (punishment or discipline).
69

 

Among patients in New Zealand who took medico-legal action, 50% sought corrective action 

to prevent similar harm to future patients. Typical comments included: “I hope that this 

complaint makes a difference for the treatment of others” and “We certainly wouldn’t want 

anyone else to go through what we went through.” Forty percent wanted better 

communication.
69

 

Injured patients and their families involved in medico-legal action have many objectives 

besides money. However, for some patients, apologies and explanations do not suffice as a 

substitute for financial compensation. The odds that patients would seek compensation were 

significantly increased if they were in their prime working years, or had a permanent 

disability as a result of their injury.
68

 

Unfortunately, there is evidence of a significant ‘expectation gap’ between what patients seek 

and what they eventually get out of the complaints process. Analysing a sample of complaints 

relating to informed consent in Victoria, Australia, we found that just one third of 

complainants who sought restoration received it, and only one in five complainants who 

sought correction received assurances that changes had been made to prevent future harm. 

There are two logical ways in which the expectation gap can be narrowed. Either by 
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decreasing unrealistic expectations, or providing more complainants with the remedies they 

seek.
68 

Papers 2.8 to 2.10 offered a deeper dive into a common area of medico-legal concern: 

informed consent. Just as certain practitioners appear to be at higher risk of complaint, so too 

are certain types of procedures and complications. Among 481 malpractice claims and serious 

healthcare complaints involving informed consent, we found that a disproportionate share 

(16%) related to cosmetic procedures. Based on a detailed review of these cases, it seems that 

certain factors ‘supercharge’ a healthcare interaction for a medico-legal complaint: an elective 

procedure, a rushed and pressured consultation, an unrealistic portrayal of benefits, and highly 

visible complications.
72

 In a separate analysis, we identified a small group of adverse 

outcomes that seem to matter a lot to patients, yet may not be routinely disclosed during the 

informed consent process: poor cosmetic result, the need for further surgery, impaired vision 

or hearing, chronic pain, and infertility or sexual dysfunction.
95

 

Papers 2.11 to 2.14.focused on understanding the characteristics of high-risk practitioners in 

order to help prevent harm. While medical practitioners feel that they all practice under a 

medico-legal cloud, our research confirmed that it “doesn't rain on everybody equally and that 

some physicians have a malpractice dark cloud.”
96

 While we expected to find some 

clustering, based on previous studies of malpractice claims, complaints and disciplinary 

actions, we were surprised by the extent to which some doctors were over-represented in 

complaints data. Among our national sample of 19,000 complaints to health complaints 

commissioners, just three percent of all doctors accounted for nearly half of all complaints.
62

 

The number of prior complaints doctors had experienced was a strong predictor of subsequent 

events, and a dose-response relationship was evident.
62

 Male doctors had a 40% higher risk of 

recurrence than their female colleagues, and older doctors had a 30 to 40% heightened risk of 

recurrence.
62

 Doctors named in a third complaint had a nearly 60% probability of being 

named in a further complaint within two years.
62

 

Mandatory reporting offers another potential way for regulators to identify high-risk 

practitioners. However, early data from Australia’s new mandatory reporting regime suggest 

that many practitioners remain unsure about the nature and scope of their obligations, with 

wide variations in reporting behaviours between different groups.
71

 Key challenges include 

ensuring the threshold for reporting is appropriately defined and clearly understood, 
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improving access to evidence-based health programmes, and strengthening upstream 

protections to prevent impairment at its roots.
70

 

3.1.2 Themes 

During a decade of research in this field, three powerful themes emerged. 

First, patients and other practitioners serve an important surveillance role and can be powerful 

allies in the quest for safer care. Their eyes and ears are effective in identifying problems, but 

only if medico-legal agencies are committed to listening, and making it safe and worthwhile 

for them to speak up. Hearing the voices of patients is also crucial for providing them with the 

remedies that they want and need. In practice, the voices of many injured patients go unheard, 

either because they never file a claim or complaint, or because there is a mismatch between 

what they seek, and what an entity is equipped to deliver. In particular, the relatively low 

propensity to complain among patients who are elderly, socio-economically deprived, or of 

Māori ethnicity suggests troubling disparities in access to, and utilisation of, claims and 

complaints procedures.
65

 In thinking about these muffled voices, we would do well to 

remember the words of Arundhati Roy: “There’s really no such thing as the ‘voiceless’. There 

are only the deliberately silenced or the preferably unheard.”
97

 

Second, important patterns have been overlooked because agencies have lacked the time, 

resources, and analytical skills to make sense of population-level data. The claims and 

complaints we reviewed are a rich and nuanced source of data on risks to patient safety and 

sources of patient dissatisfaction. But once an individual file has been closed, it is usually 

archived without further analyses of how it contributes to broader patterns of concern. 

Agencies will commonly undertake some descriptive analyses for their annual reports, but 

these tend to focus on numbers of cases resolved and days to closure rather than contributing 

to an improved understanding of risks and causal factors. A better understanding of ‘hot 

spots’ of medico-legal concern has real potential to inform the way we train medical 

practitioners, communicate with patients, and design regulatory systems. In the words of 

Geoffrey Moore: “Without big data analytics, companies are blind and deaf, wandering out 

onto the web like deer on a freeway.”
98

 

And third, serious adverse events rarely happen without warning. Our research shows a 

significant concentration of risk among a relatively small number of health practitioners. 

Much as detection dogs are used to sniff out security risks from among the thousands of 

passengers who pass through an airport each day, powerful statistical methods have potential 



117 

 

to help medico-legal agencies identify those few practitioners who are at significantly 

increased risk of future complaints compared with their peers.
74

 Having identified the 

concentration of risk, the next challenge for regulators is to develop and evaluate programs to 

try and reduce that risk. 

Collectively, our findings suggest that a reactive and process-driven approach to resolving 

individual cases has ‘dulled the senses’ of medico-legal agencies. It is not that they do not 

want to hear patients’ and practitioners’ voices at the population level or see patterns of 

concern. Rather, they do not have the right organisational skills and experiences to do so. As 

discussed in our recommendations below, an effective approach to regulation requires, at its 

core, substantially enhanced analytic capabilities. Perhaps it is time for the medical and legal 

professions to recognise that epidemiology is as indispensable to medical regulators as it is to 

public health. 

3.1.3 Limitations 

In undertaking our research we encountered some recurring limitations related to data quality, 

coding taxonomies, and availability of denominator data. 

Data quality and completeness 

Medico-legal data in Australia and New Zealand remains widely dispersed across different 

agencies.
99

 The establishment of the Australian Health Practitioner Regulation Agency has 

helped to address this problem by bringing together over seventy health practitioner 

regulation boards under one umbrella. However, each of the nine health complaints 

commissioners across Australia and New Zealand still operates independently, and data 

relating to claims is held by multiple insurers. We were partially able to overcome this 

limitation through a labour-intensive process of collecting data on-site from each agency. 

However, privacy considerations and data quality issues limited our ability to identify 

practitioners who moved across state boundaries or who came to the attention of multiple 

medico-legal agencies. 

The completeness and accuracy of data varies widely, though this is slowly improving. Some 

key variables such as ethnicity are not collected, or are only collected by some agencies. 

Overcoming this limitation will be particularly important for understanding access to medico-

legal agencies by indigenous Australians: a group who already experience a cascade of 

disparities within the Australian healthcare system. 

Coding taxonomies 
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Our ability to analyse some crucial questions was also hampered by the lack of principled and 

consistent taxonomies for coding variables such as complaint issue or the seriousness of 

harm.
100

 We were also unable to code the merit of patients’ complaints, because 

commissioners focus on resolving complaints, rather than issuing a decision as to whether 

they were upheld. As a result we had to rely on complaint issue type as a crude proxy measure 

of severity. The need for international standardised terminology, common methods of 

measurement and evaluation, and compatible reporting of adverse events, has been recognised 

for at least a decade.
101

 However, within the international patient safety community these 

goals remain elusive. 

Denominators 

Two crucial denominators frequently missing from analysis of medico-legal events are 

workforce composition and adverse event rates. For our analyses, we obtained workforce 

composition data from the medical register, and adverse event rates from the New Zealand 

Quality of Healthcare Study. While this was a significant advance on much other research in 

this field, the denominator problem is far from solved. In particular, robust adverse event data 

remains hard to come by due to the enormous time and cost associated with undertaking the 

large-scale file reviews required to identify all adverse events within a patient population. 

Obtaining workforce denominators is easier, although the medical register only provides head 

counts of practitioners. For future studies we hope to develop more sophisticated measures of 

doctors’ exposure to complaint risk, such as full-time equivalents or patient/case volumes. 

 

3.2 Contribution 

3.2.1 Development of knowledge 

The first contribution of our research was to provide new evidence on the nature of patient 

harms, and the characteristics of high-risk practitioners, as seen through the eyes of medico-

legal agencies. For example, this research was the first to match epidemiological data on 

medical injuries to claims for compensation in a no-fault environment. This enabled us to 

show that, even in a no-fault compensation system, rates of compensation claiming remain 

low. We were also the first to describe the characteristics of notifiers and respondents under 

Australia’s new mandatory reporting regime. And our analyses of 19,000 patient complaints 

helped to identify the characteristics of complaint-prone practitioners. 
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We also developed a number of new taxonomies to assist with the classification and 

understanding of medico-legal cases. Our taxonomy for classifying patient motives for 

medico-legal action has been adopted by other researchers. Furthermore, a taxonomy that we 

helped to develop for coding patients’ complaints is used by the regulatory boards of fourteen 

health professions across all states and territories of Australia. 

3.2.2 Development of methods 

The second way in which we advanced medical scholarship was by demonstrating the 

potential for methods drawn from epidemiology to be applied to medico-legal data in 

Australia and New Zealand. Traditionally, medico-legal agencies have focused on the 

resolution of individual cases. When they did apply analytical tools, they were often drawn 

from legal scholarship with a focus on legal principles and precedent. While such tools have 

their place, they offer a narrow visual field, constraining the ability of agencies to see the 

patterns that are writ large across hundreds or thousands of cases. 

Recent decades have seen the growth of the patient safety movement and empirical legal 

studies. At their intersection lies the field of empirical health law research, where scientific 

methods rather than legal analysis are applied to medico-legal data.
102

 Building on the work 

of Brennan, Studdert and Mello, we demonstrated the ability for medico-legal researchers to 

use standard tools from epidemiology and biostatistics (including case-control studies, 

regression analyses, and survival analyses) to specify risk concentrations, identify problem 

areas, and patterns of non-reporting. We have demonstrated the power of these tools in 

addressing problems that previously seemed intractable. For example, previous researchers 

had attempted to estimate medico-legal risk at the practitioner level, but were unable to 

adequately account for temporal aspects of risk, such as the evolving nature of claim and 

complaint histories.
103-105

 We have taken an important step towards solving this problem, by 

using methods more commonly used to predict survival among different groups of patients. 

Thus, one useful contribution of this collection of works lies in helping to transfer some of the 

expertise developed through 350 years of epidemiology into the domain of medico-legal 

regulation. By aggregating information and comparing groups, as epidemiologists do, 

medico-legal agencies are more likely to be able to see the patterns that will support evidence-

based decisions. 
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3.2.3 Impact on policy and practice 

The ultimate goal of public health research is an impact on policy and practice. To date, the 

most definitive impacts of our work on policy and practice have occurred in five areas:  

 Initiatives to improve access to medico-legal agencies by vulnerable patients in New 

Zealand  

 Consideration of no-fault compensation as an option in jurisdictions considering tort 

reform 

 A greater appreciation of the importance of non-monetary remedies in a balanced 

medico-legal system 

 A strengthened approach by medico-legal agencies to practitioners with multiple 

previous claims or complaints 

 Stimulation of in-house epidemiological research by medico-legal agencies. 

First, our findings brought medico-legal agencies in New Zealand face-to-face with the reality 

that focusing solely on caseloads excluded from their attention other problems not well-

represented in claims and complaints. Our finding that Māori patients are less likely to claim 

or complain than their non-Māori counterparts prompted both the Health and Disability 

Commissioner and the Accident Compensation Corporation in New Zealand to ask 

themselves why patients might be reluctant to use their processes. Following my return to 

New Zealand from my Harkness Fellowship, I was appointed as a non-executive director of 

ACC, where I helped to oversee the implementation of a new Māori strategy. This strategy 

involved Māori working with Māori to understand and overcome barriers to claiming 

compensation following a treatment injury. 

Second, the research undertaken into New Zealand’s no-fault compensation scheme has been 

closely considered by a number of countries contemplating tort reform. I have presented my 

findings at a number of tort reform symposia, including invited presentations to the Health 

Select Committee of the Irish Parliament, and the Health Council of Canada. Our findings 

also remain relevant to the United States where tort reform is still a contentious political issue. 

I have presented to symposia in Colorado and Washington DC and hosted scholars and 

policymakers on visits to New Zealand and Australia as they seek to understand the 

comparative advantages of our systems. 

Third, by offering insights into the forms of accountability sought by injured patients, our 

research helped to move policy discussion around remedies beyond crude characterisations of 
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‘greedy litigants’ or ‘apologies as a panacea’ for medical harm. Instead we provided a more 

nuanced understanding of the types of remedies that matter most to different groups of 

patients. By highlighting discrepancies between remedies sought and achieved, we also 

supported efforts to bridge that gap through improved understanding of patient needs, reform 

of resolution processes, and clearer articulation of what different agencies are able to provide 

at the outset of the process. In 2014, I served on the Expert Reference Group of a review 

looking at ways in which the consumer experience of AHPRA processes could be improved.
50

 

The recommendations of that review, including significant changes to the way AHPRA 

communicates with patients and practitioners, are in the process of being implemented. 

Fourth, the insight that large numbers of complaints are concentrated among a small group of 

doctors, and that those doctors exhibit distinctive characteristics, has important policy 

implications. Detecting problems early opens up the possibility for interventions that act at the 

earliest feasible opportunity to prevent or minimise harm. We offer regulators a robust and 

useful method for forecasting medico-legal risk. An applied tool for translating our method 

into practice is still under development. However, a number of agencies, including the 

Medical Board of Australia, have already implemented new processes designed to identify 

and more closely scrutinise cases involving practitioners with multiple previous complaints. 

International interest is evidenced by the fact that our paper in BMJ Quality and Safety was 

published with three accompanying editorials,
106

 and was awarded best BMJ paper of 2013. 

Finally, our research has stimulated further in-house research by at least four of the medico-

legal agencies who provided data for this study. The organisations we have worked with have 

been quick to appreciate that a clearer view of risk allows one to more effectively and 

efficiently address it. Regulators are constantly faced with choices about how to allocate 

scarce resources. The evidence-base presented here, along with the epidemiological tools we 

adapted, offer one way for medical-legal agencies to make these choices more rationally and 

analytically. These agencies also see the benefits of attending to underlying problems, rather 

than treating each incident in isolation. Population thinking is a skill that has to be acquired. It 

does not emerge naturally from common life experience. Yet, many regulators are short on 

the requisite people, skills, and analytical versatility to undertake the kinds of analyses needed 

to make sense of the data they collect at a population level.
52

 Having seen the benefits of 

epidemiological research, a number of agencies have appointed new staff with skills in this 

area, and identified further research questions that they wish to see explored. 
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We do not suggest that all medico-legal decisions should be evidence-based. Just as evidence-

based medicine integrates an individual’s skills and assessment with the best available 

evidence from medical research, so too should evidence-based policy. As expressed by 

Shojania et al,
107

 insistence on evidence should not “prevent implementation of practical, low-

risk, but understudied interventions that seem likely to work.” For some regulatory decisions, 

there are no objective criteria with which one can locate the optimal balance between 

competing interests. These decisions can be informed, but not resolved, by epidemiology. Our 

hope is that the epidemiological approach we describe will complement and enhance medico-

legal agencies existing efforts to protect patients and support practitioners. 

 

3.3 Recommendations 

Building on the research presented in this collection of works, I offer the following 

recommendations to legislators, regulators, practitioners, educators, patients, and consumer 

advocates. Though they are derived from our research findings, it is worth noting that these 

recommendations exemplify many of the core tenets of the World Alliance for Patient Safety. 

Namely, producing a culture of safety, promoting education, proactively identifying risk, 

encouraging teamwork, basing practice on evidence, and above all, realising the benefits of 

knowledge-sharing and collaboration.
108

 

3.3.1 For legislators and regulators 

I recommend that legislators and regulators: 

 

 Attend to and amplify the voices of vulnerable groups of patients. This will require 

going beyond daily caseloads to understand the perspectives of patients (and potential 

whistleblowers) who may not have the cultural capital and confidence to confide in a 

medico-legal agency. 

 Acquire the skills, technology, and analytical capabilities needed to move nimbly from 

our readily perceptible world—dominated by individuals and chance—to the world of 

‘populations’ where patterns can be seen and risks can be visualised.
17

 Look for 

patterns of concern, and think of ways to resolve a cluster of similar, related or 

recurring incidents, rather than single incidents. 

 Invest in developing, implementing, and evaluating systems for identifying and 

intervening with high-risk practitioners early in their career trajectories. Support the 

availability of early interventions for practitioners at risk of impairment, such as those 
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offered by doctors’ health advisory services. The knowledge and skills needed to do 

this are unlikely to exist within any one agency, so data-sharing and strengthened 

inter-agency relationships will be vital. 

3.3.2 Practitioners and educators 

I recommend that practitioners and educators: 

 Maintain a critical perspective toward the beliefs and norms of the medical profession. 

Sometimes the risks that matter most to patients are not those that doctors are used to 

disclosing.
95

 

 Rather than fearing, resenting, or dismissing claims, complaints, and notifications of 

concern, try to see them as an invitation to learn.
109

 External regulation is of little use 

without a “functioning internal morality”.
46 

Ultimately, both patients and practitioners 

benefit when patterns of concern are identified and addressed sooner rather than later. 

 Accept that being part of a profession carries a responsibility to help ensure that 

professional peers are “good enough”.
40

 Ideally, the profession should be able to 

identify and provide support to colleagues at risk—from medical school
110

 through to 

retirement—long before medico-legal action is required. 

3.3.3 Patients, families and consumer advocates 

And finally, a few words for patients, families, and consumer advocates: 

 Please, do not give up on your efforts to have your voices heard by the healthcare 

system. Medico-legal agencies offer one forum, but there are others that may better 

meet your needs, and bring about the changes you wish to see.
77

 The impact of the 

women who gave evidence before the Cartwright Inquiry should give you confidence 

in Margaret Mead’s advice that we should “Never doubt that a small group of 

thoughtful, committed citizens can change the world; indeed, it's the only thing that 

ever has.” 

 You know what risks and outcomes matter most to you, and that information should 

matter to your doctor too. Use technologies and the power of the crowd to inform your 

choices. Keep encouraging health practitioners and medico-legal agencies to ‘lift their 

gaze’ from traditional ways of thinking and to a new approach in which your choices 

and knowledge are valued and respected.  

 Continue to push for transparency of information about high-risk practitioners. In a 

world where we can readily access information on the service provided by a hotel or 
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the safety of an airline, the days of medico-legal agencies saying “just trust me” must 

surely be numbered.
111

 Indeed, it is not unforeseeable that patient-directed websites 

will one day leapfrog over the role of regulators in providing meaningful information 

about which doctors are ‘good enough’. 

 

3.4 Further research 

After ten years of research in this field, we have achieved much but, in other ways, our work 

has just begun. Promising future research opportunities for researchers with an interest in this 

field can be found by progressing in any one of four dimensions: 

 Dive deeper into current research questions 

 Move forward from identifying risks to designing interventions 

 Look outward to understand how medico-legal agencies fit in the broader landscape 

 Rise up to higher level problems of risk prediction 

Deeper into current research questions 

Many of the empirical research papers presented in this collection of works invite a deeper 

dive into causation, using more qualitative research techniques. Detailed file reviews and 

semi-structured interviews would be useful in understanding, for example, why many Māori 

patients choose not to complain, why older male practitioners are at heightened risk of 

medico-legal action, or why certain treatment risks matter more to patients than to 

practitioners. 

Forward into interventions 

Identifying patterns and risks is just the first step. For each of the risks identified in this 

collection of works we still need to understand the causes and consequences, design and 

implement solutions, and assess the effectiveness of interventions. Such a program of work 

could usefully connect with existing academic thinking on “right touch regulation”.
31

 When 

are light touch interventions effective? When is a more heavy-handed approach required?
112

 

How can we make better use of mediation and other alternative dispute resolution 

mechanisms to reach outcomes that are for both the patient and practitioner? 

Out into the broader health sector 

A third area of promising research relates to improving medico-legal agencies’ understanding 

of where they are positioned in relation to the broader health system. Regulation is just one 
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very small piece of the patient safety puzzle, and regulators are more likely to succeed if they 

use strategies that are responsive to the culture of those being regulated.
31 113

 For example, it 

would be useful for complaints commissioners and medical boards to understand where 

professional colleges are moving on issues such as revalidation. This would help achieve co-

ordinated progress towards a system in which “no patient should suffer preventable harm”.
108

 

Up into higher level concepts regarding risk prediction and regulation 

Many of the problems faced by medico-legal agencies are not unique to the health sector. 

Through our research in this area, we have already established connections with academics 

working in fields as diverse as suicide-prevention, road traffic accidents, financial services 

disputes, and mandatory reporting of child abuse. Across seemingly diverse fields, there are 

shared interests in identifying ‘high-risk’ individuals, understanding why certain groups are 

unlikely to raise concerns, and narrowing the gap in expectations between regulators and 

those they serve. An articulation of high-level findings and risk-prediction strategies from 

multiple fields would help to weave the different strands of interdisciplinary work in this area 

together. 

 

3.5 Conclusions 

Twenty-five years on from the Cartwright Inquiry, medico-legal agencies find themselves at 

the confluence of several growing ideas: patient safety, responsive regulation, empirical legal 

studies, and ‘big data’ analyses of consumer information. The medico-legal systems of 

Australia and New Zealand are widely regarded as a promising alternative to the pitfalls of 

medical malpractice litigation. Yet, despite their advantages over a court-based system, 

concerns remain: regulatory systems can be daunting to access, slow to act, and sometimes 

seem to ‘miss the point’ with their reactive and process-driven approach. 

At the most basic level, medical regulators exist to protect patients from harms of one type or 

another. But clarity on the best way to achieve this remains elusive. This collection of works 

has offered an empirical approach to several pressing questions in medical regulation. Our 

analyses drew on a decade of epidemiological research using data collected from insurers, 

complaints commissioners, and regulatory boards across Australia and New Zealand. 

Our findings provide valuable insights into patterns of under-claiming, the remedies that 

patients seek, tension points that lead to medico-legal action, and the characteristics of 

complaint-prone practitioners. At a broader level, our research illustrates the promise of 
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epidemiological methods as a way of sharpening the senses of regulators: helping them to 

better hear patients’ voices and see patterns of concern. 

As medical practice and community expectations evolve, so too must medical regulation. Our 

research suggests that a clear focus on purpose, an agility of response, a proactive approach to 

preventing harm, and the curious mind of a scientist are all qualities that will stand medico-

legal agencies of the future in good stead.
18
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