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Introduction 
 

Richard D Kahlenberg, Harvard law student: “My hatred for Harvard 
Law only grew as I realised that this school didn’t have to put people 
through this hell, that there were other, more effective teaching 
methods. In my own timid way, I had, as Dunc [Kennedy] urged, 
resisted!”1 
 
Scott Turow, Harvard law student: “It was really wrong. A teacher 
shouldn’t treat a student that way…It was agreed that a letter of 
protest would be written.”2 

  
The law students’ accounts above capture the intensity of legal 
education. International empirical research supports students’ stories of 
law school, indicating that the experience of legal education is 
frequently “psychologically distressing,”3 “hell,”4 alienating, competitive 

                                                             
* BA(Hons)/BMedSc/MA/PhD, candidate for LLB, University of Victoria. Grateful 
thanks to Malcolm McDonald and Rachel Bolstad for their valuable insights and 
thoughtful comments on earlier drafts, and to the law students whose experiences feature 
in this article.  This study could not have proceeded without your insights into legal 
education. 
1 Richard D Kahlenberg Broken Contract: A Memoir of Harvard Law School (Hill and Wang, 
New York, 1992) 128.  
2 Scott Turow One L (G P Putman’s Sons, New York, 1977) 152.  
3 Andrew Benjamin “The Role of Legal Education in Producing Psychological Distress 
Among Law Students and Lawyers” (1986) 2 American Bar Foundation Research Journal 
225. See also Lawrence Krieger “Institutional Denial About the Dark Side of Law 
School, and Fresh Empirical Guidance for Constructively Breaking the Silence” (2002) 
114 Journal of Legal Education 112; Caroline Morris “ ‘A Mean Hard Place’? Law 
Students Tell It As It Is” (2005) 36 VUWLR 197; James Olgoff “More than ‘Learning to 
Think Like a Lawyer’: The Empirical Research on Legal Education” (2000) 34 Creighton 
Law Review 73; Michael Rustad and Thomas Koenig “Symposium: Perspectives on 
Lawyer Happiness: A Hard Day’s Night: Hierarchy, History and Happiness in Legal 
Education” (2008) 58 Syracuse Law Review 261.   
4 Kahlenberg, above n 1, 128.  

 

IT COULD HAVE BEEN OTHERWISE: 
EMPHASISING STUDENT EMPOWERMENT (VOICE, 

AGENCY AND NEEDS) IN MODERN LEGAL EDUCATION 
 

JENNIFER MOORE* 

 
 

Introduction 
 

Richard D Kahlenberg, Harvard law student: “My hatred for Harvard 
Law only grew as I realised that this school didn’t have to put people 
through this hell, that there were other, more effective teaching 
methods. In my own timid way, I had, as Dunc [Kennedy] urged, 
resisted!”1 
 
Scott Turow, Harvard law student: “It was really wrong. A teacher 
shouldn’t treat a student that way…It was agreed that a letter of 
protest would be written.”2 

  
The law students’ accounts above capture the intensity of legal 
education. International empirical research supports students’ stories of 
law school, indicating that the experience of legal education is 
frequently “psychologically distressing,”3 “hell,”4 alienating, competitive 

                                                             
* BA(Hons)/BMedSc/MA/PhD, candidate for LLB, University of Victoria. Grateful 
thanks to Malcolm McDonald and Rachel Bolstad for their valuable insights and 
thoughtful comments on earlier drafts, and to the law students whose experiences feature 
in this article.  This study could not have proceeded without your insights into legal 
education. 
1 Richard D Kahlenberg Broken Contract: A Memoir of Harvard Law School (Hill and Wang, 
New York, 1992) 128.  
2 Scott Turow One L (G P Putman’s Sons, New York, 1977) 152.  
3 Andrew Benjamin “The Role of Legal Education in Producing Psychological Distress 
Among Law Students and Lawyers” (1986) 2 American Bar Foundation Research Journal 
225. See also Lawrence Krieger “Institutional Denial About the Dark Side of Law 
School, and Fresh Empirical Guidance for Constructively Breaking the Silence” (2002) 
114 Journal of Legal Education 112; Caroline Morris “ ‘A Mean Hard Place’? Law 
Students Tell It As It Is” (2005) 36 VUWLR 197; James Olgoff “More than ‘Learning to 
Think Like a Lawyer’: The Empirical Research on Legal Education” (2000) 34 Creighton 
Law Review 73; Michael Rustad and Thomas Koenig “Symposium: Perspectives on 
Lawyer Happiness: A Hard Day’s Night: Hierarchy, History and Happiness in Legal 
Education” (2008) 58 Syracuse Law Review 261.   
4 Kahlenberg, above n 1, 128.  



130 The New Zealand Law Students’ Journal (2009) 2 NZLSJ 

and “actually makes students sick!”5 This literature also depicts legal 
education as a far more dissatisfying experience for students who are 
female, homosexual or from minority ethnic groups.6 As Whiu 
explains, bicultural legal education is safer than the current dominant 
legal educational system for Maori law students.7 

Kennedy’s critique of legal education8 lacks an empirically 
grounded student voice, even though much of the discussion purports 
to analyse their experiences. He concedes that it is “hard”9 for him to 
“know whether [he] even understands the attitudes toward hierarchy of 
women and blacks, for example, or of children of working-class 
parents.”10 Despite this concession, Kennedy fails to remedy the 
limitations of his analysis by including students’ own voices. This essay 
critiques Kennedy’s analysis of legal education. Given that Kennedy is a 
United States law professor, I focus on the experiences of United States 
law students. However, as I have indicated, the international literature 
suggests that the experiences of law students in many other countries 
are similar.  

My critique of Kennedy’s non-empirical discussion highlights 
the broader debate about the limitations of Critical Legal Studies 
method and, particularly, the marginal position of empirical research in 
many law schools.11 The consequence of Kennedy’s failure to include 
empirical evidence is that law students become “absent presences.”12 

                                                             
5 Morrison Torrey “Yet Another Gender Study? A Critique of the Harvard Study and a 
Proposal for Change” (2007) 13 William and Mary Journal of Women and the Law 795, 
805.  
6 Leah Whiu “A Maori Woman’s Experience of Feminist Legal Education in Aotearoa” 
(1994) 2 Waikato Law Review 161; Morrison Torrey “What Every First Year Female Law 
Student Should Know” (1998) 7 Columbia Journal of Gender and Law 267; Janice Austin 
“Results From a Survey: Gay, Lesbian and Bisexual Students’ Attitudes About Law 
School” (1998) 48 Journal of Legal Education 157; Timothy Clydesdale “A Forked River 
Runs Through Law School: Toward Understanding Race, Gender, Age and Related Gaps 
in Law School Performance and Bar Passage” (2004) 29 Law and Social Inquiry 711.  
7 Ibid.  
8 Duncan Kennedy “Legal Education as Training for Hierarchy” in David Kairys (ed) The 
Politics of Law (Pantheon, New York, 1982) 40.  
9 Ibid, 61.  
10 Ibid.  
11 David Trubek “Where The Action Is: Critical Legal Studies and Empiricism” (1984) 36 
Stanford Law Review 575.  
12 Anne Witz “Whose Body Matters? Feminist Sociology and the Corporeal Turn in 
Sociology and Feminism” (2000) 6 Body and Society 1, 3. Kennedy’s interpretation of 
law students’ experiences is at the centre of his analysis (thus students are present), but 
the inclusion of students’ own voices is noticeably absent. 
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 Emphasising Student Empowerment in Modern Legal Education 131 

 
 

My point is not that Kennedy lacks authority to discuss legal education; 
he was a law student and he is a law professor. However, researchers 
question writing which is based on limited samples.13 

Kennedy’s polemic creates a hierarchy in the 
conceptualisation of student behaviour: students either (and typically 
according to Kennedy) reproduce legal hierarchies, or they resist. His 
focus on the “passivizing”14 effects of hierarchical legal education, 
combined with the absence of students’ own voices, produces an 
analysis that demands resistance from students but constructs an image 
of students who are powerless to resist.  

Inclusion of students’ voices would have revealed a more 
complicated picture. As Kahlenberg and Turow’s accounts above 
illustrate, students can, and do, resist and even write protest letters. 
While not denying that law students are subjected to the pacifying 
exploitation of legal education, subordination is not a fixed feature of 
law students’ subjectivities.  

This essay began with students’ own voices in order to inject 
some empiricism into the discussion of legal education. I explore 
Kennedy’s critique of legal education by analysing my own, and other 
law students’, experiences of law school primarily through the lenses of 
(legal and non-legal) feminist15 poststructuralism and critical race 
theory.  
 Exploring students’ experiences highlights that the way law is 
taught is not an inevitable outcome: “it could have been otherwise,”16 
there are “other, more effective teaching methods”17 that could have 
been, and could be, constructed as right. Such an analysis reveals that 
the status quo is a constructed achievement and that there are 
alternatives such as “bicultural”18 and student-centred legal education.   
 Aspects of Kennedy’s analysis of legal pedagogy are more 
convincing than his descriptive claims about law students and teachers. 

                                                             
13 Carl Davidson and Martin Tolich (eds) Social Science Research in New Zealand: Many Paths 
To Understanding (Pearson, Auckland, 2003); D A de Vaus Surveys in Social Research (Allen & 
Unwin, Sydney, 2002).   
14 Kennedy, above n 8, 43.  
15 There is no such thing as ‘the’ feminist perspective or univocal theory. Rather, as 
Davies has pointed out, it is more appropriate to refer to “feminisms”. See Margaret 
Davies Asking the Law Question: The Dissolution of Legal Theory (2 ed, Lawbook Company, 
Sydney, 2002) 203.  
16 Everett Hughes The Sociological Eye (Aldine, Chicago, 1971) 12.  
17 Kahlenberg above n 1, 128. 
18 Whiu, above n 6, 162.  
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Kennedy’s argument that students can do “little or nothing”19 to 
change legal hierarchies fits uneasily with his admonition to: “Resist!”20 
By excluding student voice from his analysis, Kennedy (ironically) 
reproduces a central legal hierarchy whereby experience is subordinated 
in favour of abstract theorising.   

I disrupt Kennedy’s hierarchy by placing ‘experience’ 
(examined from a critical poststructuralist perspective)21 centre-stage 
alongside theorising. I also take seriously Delgado’s “plea for 
narrative.”22 I interrupt the traditional essay structure with stories about 
my experiences of legal education. In keeping with critical race 
theorists’ use of stories, fiction, poetry and narrative,23 this essay also 
uses a poem to convey my message. Following feminist legal scholars 
and critical race theorists, I disrupt Kennedy’s hierarchy by emphasising 
an alternative approach where experience (examined critically), 
narrative, and different (often active) images of students take centre-
stage alongside theorising. My narrative critiques of legal education 
should not be interpreted as evidence that I do not enjoy studying law. 

                                                             
19 Kennedy, above n 8, 50.  
20 Duncan Kennedy Legal Education and the Reproduction of Hierarchy: A Polemic Against the 
System (Afar, Cambridge, 1983) ii.   
21 Banu Ramachandran “Re-Reading Difference: Feminist Critiques of The Law School 
Classroom and The Problem with Speaking From Experience” (1998) 98 Columbia Law 
Review 1757;  Donna Haraway Simians, Cyborgs and Women: The Reinvention of Nature 
(Routledge, New York, 1991); Alison Jones “Teaching Post-structuralist Feminist Theory 
in Education: Student Resistances” (1997) 9 Gender and Education 261; Brownyn Davies 
“The Subject of Post-structuralism: A Reply to Alison Jones” (1997) 9 Gender and 
Education 271; Dorinne Kondo Crafting Selves (Chicago University Press, Chicago, 1990).  
Postructuralists do not dispense with the notion of ‘experience’ entirely. The shift 
involves viewing experience as discursive. It is beyond the scope of this essay to delve in 
detail into postmodernism and poststructuralism. These movements are often used 
interchangeably. For instance, ‘postmodernism’ is often used despite the discussion of 
poststructuralist ideas by Gary Minda “Jurisprudence at Century’s End” (1993) 43 Journal 
of Legal Education 27. I treat the two movements as somewhat similar in that they are 
both anti-foundationalist, critical of liberal humanism and have radicalised notions of 
power, meaning and the self. However, they are different. While postmodernism 
describes the general character of the present age (lacking faith in objectivity), 
poststructuralism is particularly concerned with dismantling discursive practices such as 
hierarchical oppositions.  
22 Richard Delgado “Legal Storytelling: Storytelling for Oppositionists and Others: A Plea 
for Narrative” in Richard Delgado (ed) Critical Race Theory (Temple University Press, 
Philadelphia, 1995) 64. 
23 M J Matsuda, C R Lawrence, R Delgado and K W Crenshaw (eds) Words that Wound: 
Critical Race Theory, Assaultive Speech and the First Amendment (Westview Press, Boulder, 
1993) 5.  
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I find law a stimulating challenge.24 My critiques do not mean that there 
are few good law school teachers.   
 

A. “Chatterbox” Counter-Narrative 
 
The Victoria University lecturer was at the front of the classroom. The 
students sat quietly in rows of seats facing the teacher. The physical 
layout of the room emphasised the hierarchical lecturer-student 
relationship. An Australian law student notes how the physical spaces 
of her law school accentuate hierarchies. She describes the fourteen-
storey building which houses the law school as “intimidating”, “non-
student friendly” and “hierarchical.”25 

I interrupted with questions during the lecture. My water 
bottle made faint cracking noises as I squeezed the bottle to sip the 
water. The lecturer said the drink bottle was too noisy. At the end of 
the class, I asked another question. The lecturer said “This is 
unacceptable. You’ve asked enough questions. I have a lot of material 
that I have to teach you. You’re too much of a chatterbox.”  

Rather than pacifying26 me, or turning me into a “docile”27 
law student, the experience had the opposite effect: I felt indignant. 
Surely there was nothing wrong with being a “chatterbox”, which I 
preferred to translate as ‘communicative extrovert’. I thought I was 
engaging in ‘Socratic dialogue.’  

In the Israeli Hebrew University classroom, there was left-
over challah28 on a table in the centre of the classroom. The circular 
layout of the room contrasted with the classroom at Victoria 
University. Rather than reflecting hierarchies, the classroom 
environment in Israel signified collaborative teacher-student 

                                                             
24 Turow, Kahlenberg and Kimes (all of whom have critiqued their legal educations) 
make similar disclaimers and insist that they enjoyed law school despite the challenges. 
Martha Kimes Ivy Briefs: True Tales of a Neurotic Law Student (Atria, New York, 2007); 
Turow, above n 2; Kahlenberg, above n 1.   
25 Miranda Stewart “Conflict and Connection at Sydney University Law School: Twelve 
Women Speak Of Our Legal Education” (1992) 18 Melbourne University Law Review 
828, 837.  
26 Kennedy, above n 8, 43.  
27 Anon “Making Docile Lawyers: An Essay on the Pacification of Law Students” (1998) 
111 Harvard Law Rev 2027.  
28 Challah is bread eaten on Shabbat, the Jewish Sabbath from Friday sundown to 
Saturday sundown.  
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relationships.29 
 When the teacher arrived he said: “Nu?!”30 Multiple students, 
simultaneously, started making comments about Jewish law. The 
lecturer was not the source of all the knowledge. Rather, he acted like a 
learning coach. Teaching and learning were merged, much like the 
Maori concept of ako and their approach that “everyone is a teacher 
and everyone is a learner.”31  

My experiences at Hebrew University and as a teacher taught 
me that it “could have been otherwise”32 and, indeed, that it actually 
was otherwise in some classrooms. My insistence on speaking up at 
Victoria University represented, for me, a micro, daily effort to 
destabilise the traditional teacher/student hierarchy. I constructed a 
counter-narrative: I am a learner and teacher with an inquiring 
disposition, who comes from a cultural background in which 
questioning, interrupting, and eating or drinking while learning is 
acceptable.    

Constructing an essential Jewish or New Zealand identity 
would be inaccurate. My subjectivity is on the “border lands,”33 an 
intricate interlacing of multiple parts such as: Jewish woman, (dis)abled, 
wife, student, middle class, gymnast, teacher, researcher, community 
                                                             
29 I am not arguing that all classrooms at Hebrew University or Victoria University have 
the physical layouts that I describe. I do not wish to idealise Hebrew University as the 
perfect classroom. On the contrary, as an advocate of learner-centred approaches to 
teaching, different styles of teaching are appropriate depending on the learner and 
circumstances. I am using the contrasting physical spaces to highlight that there are 
different ways to teach law.  
30 Nu is a Hebrew colloquialism. It does not have a satisfactory English translation. The 
meaning is something like “well, hurry up then, respond.” Israelis are often compared 
with Sabras, a pear which is prickly on the outside and mushy on the inside. Many visitors 
to Israel find the Israeli Jewish culture affronting and rude. Nu captures this supposedly 
aggressive and rude characteristic of Jews, particularly Israelis.  
31 Russell Bishop and Ted Glynn Culture Counts: Changing Power Relations in Education 
(Dunmore Press, Auckland, 1999).  
32 Hughes, above n 16, 12.  
33 For examples of border lands writers see Gloria Anzaldua Border Lands: La Frontera: The 
New Mestiza (Aunt Lute Books, New York, 1999); Gloria Anzaldua “How To Tame a 
Wild Tongue” in Jessica Munns & Gita Rajan (eds) A Cultural Studies Reader: History, 
Theory, Practice (Longman, London and New York, 1995) 402; Gayatri Chakravorty Spivak 
“Can the Subaltern Speak?” in Cary Nelson and Lawrence Grossberg (ed) Marxism and the 
Interpretation of Culture (University of Illinois Press, Urbana, 1988); Robert Burt Two Jewish 
Justices: Outcasts in the Promised Land (University of California Press, Berkeley, 1988).  
Anzaldua writes in both English and Spanish (without translation) in order to force the 
non-Spanish speaking reader to temporarily experience living on the border between 
different cultures and languages. 
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meaning is something like “well, hurry up then, respond.” Israelis are often compared 
with Sabras, a pear which is prickly on the outside and mushy on the inside. Many visitors 
to Israel find the Israeli Jewish culture affronting and rude. Nu captures this supposedly 
aggressive and rude characteristic of Jews, particularly Israelis.  
31 Russell Bishop and Ted Glynn Culture Counts: Changing Power Relations in Education 
(Dunmore Press, Auckland, 1999).  
32 Hughes, above n 16, 12.  
33 For examples of border lands writers see Gloria Anzaldua Border Lands: La Frontera: The 
New Mestiza (Aunt Lute Books, New York, 1999); Gloria Anzaldua “How To Tame a 
Wild Tongue” in Jessica Munns & Gita Rajan (eds) A Cultural Studies Reader: History, 
Theory, Practice (Longman, London and New York, 1995) 402; Gayatri Chakravorty Spivak 
“Can the Subaltern Speak?” in Cary Nelson and Lawrence Grossberg (ed) Marxism and the 
Interpretation of Culture (University of Illinois Press, Urbana, 1988); Robert Burt Two Jewish 
Justices: Outcasts in the Promised Land (University of California Press, Berkeley, 1988).  
Anzaldua writes in both English and Spanish (without translation) in order to force the 
non-Spanish speaking reader to temporarily experience living on the border between 
different cultures and languages. 
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member. Nevertheless, some feminist legal theorists speak of woman 
as though she is a fixed, essential category. The assumption is that just 
because I am a woman, I must experience law school as unsafe in the 
same way as other women. For example, one of the main complaints 
which female law students make is that legal education “silences”34 
women. For me, the questioner role adopted in Pesach each year would 
not stand by, quietly, and allow me to be silenced.35 Differences 
between women and students make essentialism dangerous.  

 
B. Kennedy’s Hierarchies 

 
Kennedy’s central polemic is that legal education contributes to 
illegitimate hierarchies in society and the bar.36 The dominance of law 
lecturers over students is the most fundamental hierarchy. Aggressive 
pedagogy in legal education creates an oppressive atmosphere. The best 
response is a large-scale movement aimed at liberating students and 
staff from hierarchies.  
 Aspects of Kennedy’s analysis ring true. There are poor 
teachers and students who become frightened and apathetic. However, 
Kennedy’s description of legal education is not the complete picture. 
The structuralism37 underlying his analysis leads to an image of an 
entrenched hierarchical legal education system. While hierarchies do 
exist in legal education, they are not immune to disruptions and 
destabilisation. By focusing on macro-structures, Kennedy fails to 
notice micro resistance.   

Kennedy simplifies power to those who have it and those 
who do not. In contrast, Foucault reconceptualises power as circulating 
and diffuse, rather than as fixed, so that wherever power is located, it 

                                                             
34 Lucinda Finley “Women’s Experience in Legal Education: Silencing and Alienation” 
(1989) 1 Legal Education Review 101; Jenny Morgan “The Socratic Method: Silencing 
Cooperation” (1989) 1 Legal Education Review 151.  See also Melissa Cole “Struggling to 
Enjoy Ourselves or Enjoying the Struggle? One Perspective From the Newest 
Generation of Women Law Professors” (2000) 10 UCLA Women’s Law Journal 321, 325 
for a discussion of the “burden” of being the “woman-who-talked.” 
35 During Pesach (Passover) someone is asked to be the questioner for the evening. 
His/her role is to probe other members around the dinner table about the festival. 
Questions and interruptions are encouraged.  
36 Kennedy, above n 8; Kennedy, above n 20.  
37 I realise that Critical Legal Scholars, such as Kennedy, draw from poststructuralism and 
postmodernism, but I am arguing that in his critique of legal education, there is an 
underlying structuralism to the analysis.  
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invites resistance and destablises conventional notions of authority.38 
At first glance, Kennedy’s construction of the docile law student 
appears similar to Foucault’s notion of docile and disciplined bodies.39 
However, the difference between the two approaches to docility is that 
Foucault emphasises the interconnection of power and resistance, 
whereas, Kennedy does not. Many feminist writers have been attracted 
to Foucault’s approach to power because he recognises that power 
should not only be understood in terms of a structural, institutional 
centre but also that there are capillaries or micro sites of power.40 This 
essay focuses on micro sites of resistance, including “small, everyday 
actions of seeming insignificance that can nevertheless validate the 
actor’s sense of dignity.”41 Using a Foucauldian approach to power 
avoids the trap (into which Kennedy falls) of constructing students as 
powerless victims paralysed in a powerful institution.  
 

1. Kennedy’s construction of the passive law student 
 
Kennedy’s construction of the passive law student is not only 
reductive, but also disempowering. His claim that the experience of law 
students is “double surrender: to a passivizing classroom experience 
and to a passive attitude toward the content of the legal system.”42 
Kennedy should not assume that docility is an essential, fixed element 
of all students’ subjectivities. Had he actually spoken to students, he 
may have been surprised by the range of experiences and attitudes.43 
For example, Cole describes a confrontation with one of her teachers:44 

                                                             
38 Michel Foucault Power/Knowledge: Selected Interviews and Other Writings C Gordon (ed) 
(Harvester Wheatsheaf, New York, 1977).  
39 Michel Foucualt Discipline and Punish: The Birth of the Prison Translated by Alan Sheridan 
(Vintage Books, New York, 1977).  
40 For example, see Adrian Howe Punish and Critique: Towards a Feminist Analysis of Penalty 
(Routledge, London, 1994); Drucilla Cornell Beyond Accommodation: Ethical Feminism, 
Deconstruction and the Law (Routledge, New York and London, 1991).  
41 Paulette Caldwell “A Hair Piece: Perspectives on the Intersection of Race and Gender” 
in Richard Delgado (ed) Critical Race Theory (Temple University Press, Philadelphia, 1995) 
276. 
42 Kennedy, above n 8, 43.  
43 Kennedy’s section entitled “the student response to hierarchy” suggests that students’ 
voices will be central. But, the section is disappointingly devoid of actual students’ 
comments. His analysis is arguably based on a pseudo participant-observation which 
involves “looking around” and observing students in a less than systematic fashion. 
Kennedy, above n 7, 59.  
44 Cole, above n 34, 323.  
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The professor calls on a man: “Mister?” “Smith,” comes the reply. 
“Smith,” the professor repeats, committing the name to memory. 
Another, “Mister?” “Brown.” “Brown.” Then me. “Miss?” I don’t 
hesitate. “Ms Cole.” “Miss Cole,” he replies with a smile. I believe he 
enjoys the fact that I fight him from that day forward. (Emphasis in 
the original). 
 

According to Kennedy, when a teacher makes sexist or racist remarks it 
is “unlikely that [students] will do anything in the classroom setting 
itself, however much [they] gripe to friends.”45 Kennedy’s observation 
may be true for some students. However, Cole’s example illustrates that 
some students do respond to sexist remarks in the classroom setting.  

It is significant that Cole explains her ongoing confrontations 
with her law teachers as a “fight.” Radical legal feminists, such as 
Catharine MacKinnon, typically focus on the sexualisation of 
oppression and dominance.46 This approach, while influential, has been 
criticised as being disempowering for women and one-dimensional.47 
To counter the disabling effects of theorising women as subjugated, 
some feminists have sought to present positive, empowering images of 
women as resisters.48 For instance, Atwood urges women to resist 
“victim positions.”49 Similarly, Marcus’s discussion of rape displaces the 
dominant narrative of female rape victim as passive and, instead, 
                                                             
45 Kennedy, above n 8, 63-64.  
46 Catharine MacKinnon Toward a Feminist Theory of the State (Harvard University Press, 
Cambridge, 1989); Catharine MacKinnon Feminism Unmodified: Discourses on Life and the 
Law (Harvard University Press, Cambridge, 1987).  
47 For example, see Kathryn Abrams “Sex Wars Redux: Agency and Coercion in Feminist 
Legal Theory” (1995) 95 Columbia Law Review 304; Drucilla Cornell “Feminism Always 
Modified: The Affirmation of Feminine Difference Rethought” in Cornell Beyond 
Accommodation: Ethical Feminism, Deconstruction and The Law (Routledge, London and New 
York, 1991) 119. 
48 For example, see Sharon Marcus “Fighting Bodies, Fighting Words: A Theory and 
Politics of Rape Prevention” in J Butler and JW Scott (eds) Feminists Theorise the Political 
(London, Routledge, 1992); Margaret Atwood Survival: A Thematic Guide To Canadian 
Literature (Anansi, Toronto, 1972).  
49 Margaret Atwood Survival: A Thematic Guide To Canadian Literature (Anansi, Toronto, 
1972). In Survival, Atwood identifies different victim positions and then divides Canadian 
literature according to which victim position is articulated. Atwood’s novel Surfacing 
(Virago Press, London, 1972) is arguably an example of her victim position number four: 
the “creative non-victim”. Also, for discussion of oral contraceptive users’ resistance to 
the media’s depiction of them as victims, see Jennifer Hester-Moore “Bricolage and 
Bodies of Knowledge: Exploring Consumer Responses to Controversy about the Third 
Generation Oral Contraceptive Pill” (2005) 11 Body and Society 77.   

 Emphasising Student Empowerment in Modern Legal Education 137 

 
 

 
The professor calls on a man: “Mister?” “Smith,” comes the reply. 
“Smith,” the professor repeats, committing the name to memory. 
Another, “Mister?” “Brown.” “Brown.” Then me. “Miss?” I don’t 
hesitate. “Ms Cole.” “Miss Cole,” he replies with a smile. I believe he 
enjoys the fact that I fight him from that day forward. (Emphasis in 
the original). 
 

According to Kennedy, when a teacher makes sexist or racist remarks it 
is “unlikely that [students] will do anything in the classroom setting 
itself, however much [they] gripe to friends.”45 Kennedy’s observation 
may be true for some students. However, Cole’s example illustrates that 
some students do respond to sexist remarks in the classroom setting.  

It is significant that Cole explains her ongoing confrontations 
with her law teachers as a “fight.” Radical legal feminists, such as 
Catharine MacKinnon, typically focus on the sexualisation of 
oppression and dominance.46 This approach, while influential, has been 
criticised as being disempowering for women and one-dimensional.47 
To counter the disabling effects of theorising women as subjugated, 
some feminists have sought to present positive, empowering images of 
women as resisters.48 For instance, Atwood urges women to resist 
“victim positions.”49 Similarly, Marcus’s discussion of rape displaces the 
dominant narrative of female rape victim as passive and, instead, 
                                                             
45 Kennedy, above n 8, 63-64.  
46 Catharine MacKinnon Toward a Feminist Theory of the State (Harvard University Press, 
Cambridge, 1989); Catharine MacKinnon Feminism Unmodified: Discourses on Life and the 
Law (Harvard University Press, Cambridge, 1987).  
47 For example, see Kathryn Abrams “Sex Wars Redux: Agency and Coercion in Feminist 
Legal Theory” (1995) 95 Columbia Law Review 304; Drucilla Cornell “Feminism Always 
Modified: The Affirmation of Feminine Difference Rethought” in Cornell Beyond 
Accommodation: Ethical Feminism, Deconstruction and The Law (Routledge, London and New 
York, 1991) 119. 
48 For example, see Sharon Marcus “Fighting Bodies, Fighting Words: A Theory and 
Politics of Rape Prevention” in J Butler and JW Scott (eds) Feminists Theorise the Political 
(London, Routledge, 1992); Margaret Atwood Survival: A Thematic Guide To Canadian 
Literature (Anansi, Toronto, 1972).  
49 Margaret Atwood Survival: A Thematic Guide To Canadian Literature (Anansi, Toronto, 
1972). In Survival, Atwood identifies different victim positions and then divides Canadian 
literature according to which victim position is articulated. Atwood’s novel Surfacing 
(Virago Press, London, 1972) is arguably an example of her victim position number four: 
the “creative non-victim”. Also, for discussion of oral contraceptive users’ resistance to 
the media’s depiction of them as victims, see Jennifer Hester-Moore “Bricolage and 
Bodies of Knowledge: Exploring Consumer Responses to Controversy about the Third 
Generation Oral Contraceptive Pill” (2005) 11 Body and Society 77.   



138 The New Zealand Law Students’ Journal (2009) 2 NZLSJ 

emphasises women’s capacity for retaliation, their “fighting bodies, 
fighting words.”50  Cole also “fights” back. She is not paralysed by the 
classroom experience.  

I am not suggesting that the experiences of rape and a 
dissatisfying legal education are analogous. My intention is to highlight 
the importance of reconfiguring students as active agents. Kennedy is 
bound to disempower students and staff by telling them that law school 
cannot be improved except by total structural reorganisation. 
Thankfully many feminist writers have not taken such a disenabling 
approach.  

In addition to feminists, some critical race theorists have also 
criticised portrayals of, for example, African Americans as passive 
victims. For instance, the term “Uncle Tom” (and its connotations of 
passivity) was resisted during the American civil rights movement.51 In 
terms of legal education, not all African American students do “little or 
nothing”52 when confronted with racism in law school. At Harvard 
Law School in 1981 there was a student boycott and an alternative 
course organised.53 The students’ agency challenges Kennedy’s claim 
that all students have “passive attitude[s] toward the content of the 
legal system.”54 These students did not “surrender”55 themselves to a 
legal curriculum that failed to be responsive to their needs as ethnic 
minorities.  

Some students also challenge Kennedy’s contention that they 
will passively accept their subordinated places in law firm hierarchies. 
Kimes describes her resistance during her first law job after graduation.  
She is unhappy working under a partner (Jerome) in the firm. Once 
Kimes realises that she is “entitled”, she decides to confront Jerome:56 

 

                                                             
50 Marcus, above n 48.  
51 Michael Asimov and Shannon Mader “Lawyers as Heroes Assigned Film: To Kill a 
Mockingbird (1962)” in Law and Popular Culture: A Course Book (Peter Long, New York, 
2004) 31.  
52 Kennedy, above n 8, 50.  
53 M J Matsuda, C R Lawrence, R Delgado and K W Crenshaw (eds) Words that Wound: 
Critical Race Theory, Assaultive Speech and the First Amendment (Westview Press, Boulder, 
1993) 4. The aim of the protest was to achieve greater representation of tenured lecturers 
of colour. 
54 Kennedy, above n 8, 43.  
55 Ibid.  
56 Kimes, above n 24, 208.  
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Entitlement – what a wonderful thing… Because I like life better this 
way. What was it with that self-doubting, hardworking, subservient 
attitude I’d been carrying around. God, I was such a sucker! Self-
doubt is for losers... Entitlement! Yeah! That’s where it’s at! 

 
Kimes’s epiphany about her “entitlement” suggests that law students 
are not necessarily inherently or essentially docile. As Kimes asserts, 
“self-doubt is for losers” and such traits need not determine 
students’/lawyers’ subjectivities. An alternative interpretation of 
Kimes’s experience is that students are neither essentially docile nor 
active. Rather, subjectivities are fluid and comprise complicated 
mixtures of “subservience” and agency.  

My intention in presenting proactive, resistant students’ voices 
is to emphasise student empowerment. Kennedy shows little inclination 
to testing his observations of docile students against possible 
alternatives such as active students.  My critique of the lack of 
empiricism in Kennedy’s work does not mean that the use of narrative 
is unproblematic. The difference is that the narrative style is a 
discussion of the scholar’s own experiences, whereas Kennedy’s 
analysis purports to be speaking for other people without asking them 
to speak for themselves. 
 

2. Kennedy’s construction of the law professor as Kingsfield57 
 
Kennedy’s polemic about law school also showcases a law professor 
stock character. One kind of teacher, Kingsfield, dominates Kennedy’s 
discussion. My contention is that Kennedy’s vision of legal education 
centralises some characters and marginalises others. Kingsfield speaks 
through Kennedy via the frequent references to brutal teaching 
techniques such as the “incapacitating device”58 of teaching doctrine 
and the “fear”59 shrouding the Socratic classroom. To be sure, there are 
teachers at law school who appear to model themselves on Kingsfield.  

However, legal education does have better teachers than 
Kingsfield. There are law teachers who favour relaxed rather than tense 
classrooms, encouragement and nurturing over competition, and theory 
and policy over doctrine. I recall being engrossed by one contract 

                                                             
57 Professor Kingsfield is the contract professor in the movie The Paper Chase (Boston, 
1971).  
58 Kennedy, above n 20, 30.  
59 Kennedy, above n 8, 42. 
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lecturer’s use of theory to help us to understand the development of 
undue influence. Her approach generated interesting classes and a deep 
understanding of the concept. I have also experienced the joy of fun 
learning spaces. One lecturer, for example, used bingo in order to assist 
us to revise for exams. Students who answered questions correctly and 
called “bingo” were then presented with sweets as prizes. The 
classroom atmosphere was relaxed and students engaged in active 
learning.  

Good teaching encourages and inspires students to learn. 
Kahlenberg describes feeling “energized”60 by his adviser Alan 
Dershowitz because of this teacher’s engagement in the student’s 
research project. Dershowitz’s attention and interest encourages 
Kahlenberg to “work very hard on [his] paper.”61 Likewise, I have felt 
stimulated to improve my legal opinion writing by attentive teachers 
who have provided thorough and constructive feedback on my papers. 
My experience suggests that Kennedy’s contention that students 
“receive no feedback at all except a grade on a single examination at the 
end of the course”62 is now inaccurate. In most law schools today this 
is (thankfully!) no longer the approach to assessment. Educationalists 
report that exams are a poor way to measure students’ grasp of the 
material.63 

Recognising that changes have occurred is not to deny that 
some inappropriate assessment techniques persist in legal academia. 
For instance, I have received marked law assignments which provided 
no individualised feedback whatsoever. I have studied in a range of 
departments where all teachers have provided individualised feedback 
on marked assignments. Teachers have a responsibility and duty to 
provide feedback based on students’ needs. While generic feedback is 
helpful, it is limited.64 

Teachers who invoke the Kingsfield-style Socratic Method 
may be under the false impression that this technique enables active 
learning. Forcing frightened students to speak is not active learning. As 
                                                             
60 Kahlenberg, above n 1, 210.  
61 Ibid.  
62 Kennedy, above n 8, 51.  
63 William Sullivan, Anne Colby, Judith Wegner, Lloyd Bond and Lee Shulman Educating 
Lawyers: Preparation for the Profession of Law (John Wiley & Sons, San Francisco, 2007) 162; 
Rosemary Hipkins Key competencies: Challenges for Implementation into the National Curriculum 
(NZCER Press, Wellington, 2006).   
64 For example, see Jane Gilbert Catching the Knowledge Wave? The Knowledge Society and The 
Future of Education (NZCER, Wellington, 2005). 
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is (thankfully!) no longer the approach to assessment. Educationalists 
report that exams are a poor way to measure students’ grasp of the 
material.63 

Recognising that changes have occurred is not to deny that 
some inappropriate assessment techniques persist in legal academia. 
For instance, I have received marked law assignments which provided 
no individualised feedback whatsoever. I have studied in a range of 
departments where all teachers have provided individualised feedback 
on marked assignments. Teachers have a responsibility and duty to 
provide feedback based on students’ needs. While generic feedback is 
helpful, it is limited.64 

Teachers who invoke the Kingsfield-style Socratic Method 
may be under the false impression that this technique enables active 
learning. Forcing frightened students to speak is not active learning. As 
                                                             
60 Kahlenberg, above n 1, 210.  
61 Ibid.  
62 Kennedy, above n 8, 51.  
63 William Sullivan, Anne Colby, Judith Wegner, Lloyd Bond and Lee Shulman Educating 
Lawyers: Preparation for the Profession of Law (John Wiley & Sons, San Francisco, 2007) 162; 
Rosemary Hipkins Key competencies: Challenges for Implementation into the National Curriculum 
(NZCER Press, Wellington, 2006).   
64 For example, see Jane Gilbert Catching the Knowledge Wave? The Knowledge Society and The 
Future of Education (NZCER, Wellington, 2005). 
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Kennedy rightly points out, the humiliating, nerve-wracking version of 
the Socratic Method is merely “pseudo-participation.”65 Indeed, 
complaints have been made about the Socratic Method by multiple 
authors for many years.66 

The Socratic Method can be a useful way to teach law, 
provided it is not invoked Kingsfield-style. In one course, discussion 
questions are posed to students. If there are no volunteers, the lecturer 
calls on students, but there is no desperate struggle to “read a 
[teacher’s] mind determined to elude you.”67 On the contrary, this 
lecturer is genuinely interested in students’ answers to the discussion 
questions.  

Regrettably, alternatives to Kingsfield are marginalised in 
Kennedy’s discussion. Lecturers who are “softer,”68 “mushy”69 and 
teach policy, are sidelined as ineffective teachers:70 

 
Teachers are overwhelmingly white, male, and middle class, and most 
(by no means all) black and women law teachers give the impression 
of thorough assimilation to that style, or of insecurity and 
unhappiness.  
 

Despite the presence of women, “softies” and ethnic minorities, 
Kingsfield appears to be the pedagogical yardstick. Those teachers who 
do not assimilate to this style apparently experience “insecurity and 
unhappiness.” The Kingsfield measure is dismissive of alternative 
pedagogies and disempowering to non-Kingsfield teachers. Kennedy’s 
configuration of “mushy”, female and minority teachers meshes with 
                                                             
65 Kennedy, above n 8, 42.  
66 For example, see Jennifer Rosato “The Socratic Method and Women Law Students: 
Humanize, Don’t Feminize” (1997) 7 Southern California Review of Law and Women’s 
Studies 37; Ruta Stropus “Mend it, Bend it, and Extend it: The Fate of Traditional Law 
School Methodology in the 21st Century” (1996 ) 27 Loy Chi Law Review 449; Tanisha 
Makeba Bailey “The Master’s Tools: Deconstructing the Socratic Method and Its 
Disparate Impact on Women Through the Prism of the Equal Protection Doctrine” 
(2003) 3 Margins 125; Archie Zariski “Roll Over Socrates: Reflection on the Conference 
on Clinical Legal Education” (2001) 9 Journal of Professional Legal Education” 149. 
Krieger explains that “as an experienced litigator” he “rejects the idea that intensely 
stressing students is useful professional preparation.” Lawrence Krieger “Institutional 
Denial About the Dark Side of Law School, and Fresh Empirical Guidance for 
Constructively Breaking the Silence” (2002) 52 Journal of Legal Education 112, 124.  
67 Kennedy, above n 8, 42.  
68 Ibid.  
69 Ibid, 43.  
70 Kennedy, above n 20, 62.  
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his approach to rights. Blaming rights for legitimising an oppressive 
ideology fails to recognise the experiences of those for whom rights 
have been important, empowering devices. Williams, for example, 
argues that for the “historically disempowered, the conferring of rights 
is symbolic of all the denied aspects of their humanity.”71 Adoption of 
Kennedy’s approach to rights could lead to the depressing conclusion 
that students have no rights to good teaching. Kennedy’s vision might 
also lead readers to believe that good teaching is nonexistent because of 
classroom hierarchy. Kennedy could have unpacked the notion of 
hierarchy further. For instance, Kennedy’s analysis of hierarchy pays less 
attention to hierarchies in legal thought.  
 

B. Hierarchies in Western Legal Thought 
 
Western thought is organised around a series of dualisms such as 
mind/body. The first term is privileged over the second. Feminists 
argue that dualisms are gendered.72 Derrida, the chief figure of 
poststructuralism, argues that this dominant system of thought gains 
meaning from relations of difference.73 Cornell, a legal poststructuralist 
feminist, builds on Derrida’s work.74 Her focus on the boundaries 
between dualisms is similar to Derrida’s notion of ‘undecidables.’75 
Undecidables disrupt oppositional logic. People of mixed ethnicities, 
for example, destabilise the white/black hierarchy. My contention in 
this essay, that individual law students can be both active and passive, 
follows the undecidability tradition by contesting binary oppositions.  
 
 
 

                                                             
71 Patricia Williams The Alchemy of Race and Rights (Harvard University Press, Cambridge 
(Mass), 1991), 153.  
72 For example, see Drucilla Cornell Beyond Accommodation: Ethical Feminism, Deconstruction 
and the Law (Routledge, New York and London, 1991); Frances Olsen “The Sex of the 
Law” in The Politics of Law: A Progressive Critique David Kairys (ed) (Pantheon Books, New 
York, 1990) 453. According to Olsen, the law is identified with the hierarchically superior 
masculine side of binaries. The law purports to be “rational, objective, abstract and 
principled, as men claim they are.” The law is not supposed to be “irrational, subjective, 
contextualised, or personalised” as per the alleged construction of women.   
73 Jacques Derrida Of Grammatology (translated by G Spiva, John Hopkins University 
Press, 1974).  
74 Cornell, above n 40.   
75 Jacques Derrida Writing and Difference (University of Chicago Press, Chicago, 1978).  
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1. Unpacking the Rationalism/Empiricism dualism 
 
In the Western tradition there are two basic philosophies of knowledge. 
In the first, rationalism, knowledge is developed through logical 
thinking. In the other, empiricism, knowledge is developed through 
experience and observation. These two approaches can be put together 
in, for example, social sciences. However, the rational (thinking) model 
is more highly valued.  

Learning to “think like a lawyer”76 involves the first model of 
knowledge: rationalism. Although there are some law academics who 
conduct socio-legal research (combining rationalism and empiricism), 
such an approach is on the margins of law schools. The dominant 
model of knowledge is non-empirical rationalism. Rogers explains that 
legal rationalism makes her feel “assaulted”77 because there is no 
acknowledgment that she “feels and experiences.”78 Similarly, 
MacKinnon has commented that becoming a lawyer means to “forget 
your feelings, forget your community”79 and “forget your 
experience.”80 
 Given that it is important for legal thinkers to be rational, it is 
perhaps unsurprising that Kennedy’s analysis privileges abstract 
theorising. According to Kennedy, law students become paralysed 
victims of legal education because they possess “no base for the 
mastery of ambivalence.”81 Only an “extraordinary”82 student can 
achieve the “theoretically critical attitude”83 necessary to avoid 
becoming docile. This student achieves an objective, rational, 
intellectual “mastery”84 of the legal system. By contrast, ordinary 
students possess only “an emotional stance against the system.”85

 But does resistance to the “ideological content of legal 

                                                             
76 Kurt Saunders and Linda Levine “Learning to Think Like A Lawyer” (1994) 29 USFL 
Review 121.  
77 Carmel Rogers “How Legal Education Will Assault You as a Woman” (1993) 23 
VUWLR 167, 172.  
78 Ibid.  
79 Catharine MacKinnon “On Collaboration” in Feminism Unmodified: Discourses on Life and 
the Law (Harvard University Press, Cambridge (Mass), 1987) 198, 205.  
80 Ibid.  
81 Kennedy, above n 20, 22.  
82 Ibid.  
83 Ibid.  
84 Ibid.  
85 Ibid.  

 Emphasising Student Empowerment in Modern Legal Education 143 

 
 

1. Unpacking the Rationalism/Empiricism dualism 
 
In the Western tradition there are two basic philosophies of knowledge. 
In the first, rationalism, knowledge is developed through logical 
thinking. In the other, empiricism, knowledge is developed through 
experience and observation. These two approaches can be put together 
in, for example, social sciences. However, the rational (thinking) model 
is more highly valued.  

Learning to “think like a lawyer”76 involves the first model of 
knowledge: rationalism. Although there are some law academics who 
conduct socio-legal research (combining rationalism and empiricism), 
such an approach is on the margins of law schools. The dominant 
model of knowledge is non-empirical rationalism. Rogers explains that 
legal rationalism makes her feel “assaulted”77 because there is no 
acknowledgment that she “feels and experiences.”78 Similarly, 
MacKinnon has commented that becoming a lawyer means to “forget 
your feelings, forget your community”79 and “forget your 
experience.”80 
 Given that it is important for legal thinkers to be rational, it is 
perhaps unsurprising that Kennedy’s analysis privileges abstract 
theorising. According to Kennedy, law students become paralysed 
victims of legal education because they possess “no base for the 
mastery of ambivalence.”81 Only an “extraordinary”82 student can 
achieve the “theoretically critical attitude”83 necessary to avoid 
becoming docile. This student achieves an objective, rational, 
intellectual “mastery”84 of the legal system. By contrast, ordinary 
students possess only “an emotional stance against the system.”85

 But does resistance to the “ideological content of legal 

                                                             
76 Kurt Saunders and Linda Levine “Learning to Think Like A Lawyer” (1994) 29 USFL 
Review 121.  
77 Carmel Rogers “How Legal Education Will Assault You as a Woman” (1993) 23 
VUWLR 167, 172.  
78 Ibid.  
79 Catharine MacKinnon “On Collaboration” in Feminism Unmodified: Discourses on Life and 
the Law (Harvard University Press, Cambridge (Mass), 1987) 198, 205.  
80 Ibid.  
81 Kennedy, above n 20, 22.  
82 Ibid.  
83 Ibid.  
84 Ibid.  
85 Ibid.  



144 The New Zealand Law Students’ Journal (2009) 2 NZLSJ 

education”86 necessarily require the objective, theoretically critical 
attitude which Kennedy suggests? Students who wish to avoid having 
their idealism crushed by the system may need to invoke their 
experiences and feelings of right and wrong.  
 When I started law school at Canterbury University in 1995, I 
remember feeling much like Rogers, “assaulted” by legal reasoning. The 
writing style struck me as hypocritical. The use of the obligatory “back-
handed passive”87 (‘it is submitted that…’) appeared false. Given that 
people write legal opinions it seemed obvious to me that their “social 
fingerprints”88 would leave their mark on the legal research process and 
production of the written text. Legal writers demonstrated little 
recognition that their analyses were influenced by the epistemological 
and ontological assumptions that they brought to their work. I felt 
frustrated by a system of thought which hid behind the cloak of 
objectivity. When one of my first assignments was returned with a red 
circle around ‘I’ and “avoid!” scrawled in red ink, I decided that it 
would be best to drop law.  
 Over ten years later, I returned to law school. I no longer feel 
as disconcerted about legal written expression. Several writers have 
suggested that increasing the age of law students may protect students 
against the potentially disturbing experience of legal education.89 A 
strong sense of self, a clear sense of purpose (attributes which are more 
likely to be present in older students) can mitigate the ideology of legal 
education. I do not think that I have managed to become a non-victim 
of legal education by becoming Kennedy’s “extraordinary” student. 
Rather, it is my recognition that law is but one system of knowledge 
and my belief that empathy90 does make good lawyers, which rescues 
me from the snare of becoming a docile student.  
                                                             
86 Ibid, 14.  
87 Fred Rodell “Goodbye to Law Reviews” in William Fisher, Morton Horwtiz and 
Thomas Reed (eds) American Legal Realism (Oxford University Press, Oxford, 1993) 291. 
Rodell asserts that there are two things wrong with legal writing: style and content.  
88 Sandra Harding “Is there a Feminist Method?” in Feminism and Methodology (Milton 
Keynes, Bloomington, 1987) 1, 9.  
89 For example, see Anon, above n 27, 2043.  
90 Some feminist scholars have identified the importance of injecting empathy into 
legality. West proposes the “literary woman” as a promising option for lawyers who wish 
to understand others. According to “fem-crits”, it is this attention to experience and 
empathy which differentiates Critical Legal Scholars from feminists. Robin West 
“Economic Man and Literary Woman: One Contrast” 39 Mercer Law Review (1988) 39 
867; Carrie Menkel-Meadow “Feminist Legal Theory, Critical Legal Studies, and Legal 
Education or The Fem-Crits Go To Law School” (1999) 38 Journal of Legal Education 
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2. Critiquing the treatment of experience as unmediated truth 
 
Although I stress the importance of empiricism in this essay, I do not 
treat students’ experiences as if they are “waiting outside the violations 
of language and culture.”91 The quest for access to the ‘authentic’ 
meaning of experience has been called into question by several legal 
theorists.92 Cornell’s critique of MacKinnon,93 for example, involves 
identifying a theoretical mistake whereby MacKinnon reinstates the 
“absolute dichotomy between reality and fiction.”94 According to 
Cornell, MacKinnon fails to recognise that “we see through the world 
presented in language.”95 

Similarly, Harris is arguably trying to inject scepticism into 
school girls’ claims that a woman’s account of rape “should always be 
believed!”96 The girls’ treatment of experience as ‘truth’ sits 
uncomfortably with (feminist) poststructuralists. A naïve positivism 
underlies assumptions that people’s ‘real’ thoughts are ‘out’ there in 
‘reality’ waiting to be discovered. ‘Reality’, as a problematic notion, is 
explored by Curnow in the following poem:97 
  
It is not what you say, 

It is not the way you say it,  
It is not the words in a certain order.  
Look out the window 
   It is on the page 
Examine the page 
   It is out the window  
Knuckle the cool pane 
   It is on the bone  
Why is the mud glassed?  
   With mangroves 

                                                                                                                     
61; Lynne Henderson “Legality and Empathy” in Patricia Smith Feminist Jurisprudence 
(Oxford University Press, New York, 1993) 244.    
91 Haraway, above n 21, 109-113.  
92 Rosemary Hunter “Close Encounters of a Judicial Kind: ‘Hearing’ Children’s ‘Voices’ 
in Family Law Proceedings” (2007) 19 Child and Family Law Quarterly 283; J W Harris 
Legal Philosophies (2 ed, Oxford University Press, Oxford, 2004); Ramachandran, above n 
21; Marcus, above n 48.  
93 Cornell, above n 40, 129 describes Mackinnon as a “realist.” 
94 Ibid, 131.  
95 Ibid.  
96 Harris, above n 92, 295.  
97 Allen Curnow Collected Poems 1933-1973 (Reed, Wellington, 1974) 63.    
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Bedded in the glass? 
   Why is the cloud 
Inverted in the glass? 
   Why are the islands 
In the Gulf stained blue 
   Grained green with  
Interior lighting 
   By Hoyte?   

Why not? 
 

The narrator is involved in the ‘framing’ of ‘reality’ outside the window. 
When he sees Hoyte colours instead of the ‘real’ scene, he realises that 
art has formed his perceptions. I also recognise that students’ accounts 
(including my own) of law school experiences involve framing of the 
events through memories and dominant discourses about legal 
education.  

 
3. Mind/Body or (dis)embodiment and (dis)ability 

 
In contrast to the poststructural subject, the traditional legal subject has 
a neutral perspective and he98 is objective and disembodied. The legal 
subject is the quintessential humanist subject.  The traditional legal 
subject privileges the mind over the body. For instance, the standard of 
the reason/able person is a disembodied entity, “everywhere and 
nowhere.”99 This standard generally does not involve viewing acts in 
light of what the particular individual might do.100 This test is 
supposedly objective. The reasonable person becomes the 
“unmarked”101 category. An investigation into the assumptions that 
underpin the reasonable person reveals that this subject is made from a 
very specific set of epistemological and ontological tools. He is the 
product of discourse, constructed from readily available, familiar and 
enduring narratives from Western logocentrism.  

                                                             
98 I have deliberately used ‘he’ here because, as feminist legal scholars have pointed out, 
the legal subject has traditionally been male.  
99 Haraway, above n 21, 163.  
100 Kent Greenawalt Law and Objectivity (Oxford University Press, Oxford, New York, 
1992) 4.  
101 Haraway, above n 21, 17.  
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 I remember feeling troubled by Gustav v Macfield102 because 
our analysis of the case did not unpack the obvious mind/body dualism 
which was operating in the decision. This case concerned a claim of 
unconscionable dealing in a commercial land transaction. Mr Parkinson 
had terminal cancer at the time of the bargain. The Court held that Mr 
Parkinson did not have a disability. This finding was made despite 
expert oncological evidence that Mr Parkinson’s ability to preserve his 
interests would have been severely diminished as a result of the cancer 
and the effect of the drugs. The Court held that although the effects of 
Mr Parkinson’s illness were “clearly apparent in physical terms,”103 he 
“appeared lucid, mentally acute, business-like and rational.”104 These 
findings assume that terminal illnesses can reveal their devastation on 
the body, but somehow the mind is immune. Medics know that the 
mind and the body are intricately interconnected.    
 I, too, know that the mind/body dualism is a myth. I know 
this not just because I have been trained in health, but also because I 
suffer from chronic occupational overuse syndrome which affects my 
mind and body. At university, I use a room which is reserved for 
students with disabilities. I frequently have to debate with able-bodied 
students who are using the ergonomic computers in this reserved 
room. Just as the Court in Gustav held that Mr Parkinson’s apparent 
rationality meant that his physical impairment could not possibly be 
affecting him, so, too, just because I “talk no problem,”105 apparently 
means that there is nothing wrong with me physically. On the contrary, 
sometimes I am so sore that I cannot be a “chatterbox” or think.    
 The experiences of disabled law students are noticeably absent 
from Kennedy’s and most feminists’ critiques of legal education. 
Perhaps this omission is reflective of the minority of law students and 
professors who have disabilities. My contention, however, is that the 

                                                             
102 Gustav & Co Ltd v Macfield Ltd (24 May 2007) CA 168/05 205 Arnold J for the Court; 
Gustav & Co Ltd v Macfield Ltd (20 June 2008) NZSC 39/2007 47 Tipping J for the Court.  
103 Gustav & Co Ltd v Macfield Ltd (20 June 2008) NZSC 39/2007 47 Tipping J for the 
Court, para 23.  
104 Gustav & Co Ltd v Macfield Ltd (24 May 2007) CA 168/05 205 Arnold J for the Court, 
para 54.  
105 Many able-bodied students complain that because I “talk no problem” it follows that I 
cannot possibly have any physical impairment. Do you, able-bodied law student, need to 
see a “broken body” in order to be convinced of the ‘reality’ of my claim? Dis/ability 
need not be seen as a “fixed category most clearly signified by the wheelchair user” but as 
a fluid and shifting set of conditions. See Margrit Shildrick and Janet Price “Breaking the 
Boundaries of the Broken Body” (1996) 2 Body and Society 93, 94.  
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absence of disability from these accounts is also reflective of the 
disembodiment of the law.  
 For the past two decades, there has been a “corporeal turn”106 
in sociology and feminism. By contrast, the body has been a conceptual 
blind spot in mainstream law and there is comparatively little literature. 
A notable exception proposes “thinking through the body”107 as a means 
to overcome the mind/body dualism in law.  The law could recognise 
that the boundaries between categories such as mind/body, 
rationalism/empiricism, ability/disability are “leaky.”108 
 

C. Alternative Legal Education Pedagogies 
 
Legal education “could have been otherwise” and the “way law is 
taught is emphatically not immutable.”109 
 
1. Using “peripheral subjects”110 to teach systems-level thinking 

 
Subjects such as jurisprudence should not be located on the periphery 
of the legal curriculum. Jurisprudence teaches students to be systems-
level thinkers. Students not only need content expertise, but they also 
need to understand how law works as a system.111 This approach would 
counter the dominance of formalism.   

                                                             
106 For example, see Anne Witz “Whose Body Matters? Feminist Sociology and the 
Corporeal Turn in Sociology and Feminism” (2000) 6 Body and Society 1; Margaret 
Shildrick Leaky Bodies and Boundaries: Feminism, Postmodernism and (Bio)Ethics (Routledge, 
London and New York, 1997); Jane Usher (ed) Body Talk: The Material and Discursive 
Regulation of Sexuality, Madness and Reproduction (Routledge, London and New York, 1997).  
While some jurisprudence scholars, especially feminists, have recognised the law’s failure 
to theorise embodiment, there is not a sustained movement in legal academia which can 
be described as a “corporeal turn.” Hilaire Barnett, for example, acknowledges the 
disembodiment of the law, but does not push the analysis further. See Hilaire Barnett 
Introduction to Feminist Jurisprudence (Cavendish, London, 1998) 205.  
107 Pheng Cheah, David Fraser and Judith Grbich Thinking Through the Body of the Law 
(Allen & Unwin, Sydney, 1996).  
108 Shildrick, above n 105.  
109 Stewart, above n 25, 850. See also Kahlenberg, page 1: “there are other, more 
effective” ways to teach law.” 
110 Kennedy, above n 20, 20. These “peripheral subjects” are useful because they teach 
students the big picture. Otherwise, there is too much focus in law school on “trees at 
the expense of forests.” Kennedy, above n 7, 40.  
111 Gilbert, above n 64, 156 argues that the secondary curriculum should be designed to 
teach students how different disciplines like science and history work as systems. Her 
theorising arguably applies equally well to the law school curriculum.  
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2. Challenging the marginalisation of skills 
 
Kennedy argues that law schools “teach a small number of useful 
skills.”112 His views are echoed by some students who enter law firms 
shocked to discover that they have not “learned how to be lawyers.”113 
However, there has been progress. Skills-focused courses are now 
required, but they were not when I started law school ten years ago. 
Despite these improvements, more could be done.114 For example, 
students should be encouraged to conduct legal research in all 
subjects.115 
 

3. Reconceptualising knowledge and learning 
 
Opponents of postmodernism and poststructuralism often voice 
complaints that these movements are apolitical, nihilistic and offer few 
solutions.116 In response to these charges, I am offering solutions. 
Rather than presenting knowledge to students as something that is 
monolithic and fixed, knowledge could be (re)presented as organic and 
in process.117 In the ‘knowledge society’, identifying the “correct 
solution”118 may be less important than knowing how to do things 
with, and generate, new knowledge.119 

                                                             
112 Kennedy, above n 8, 50.  
113 Kimes, above n 24, 257.  
114 Many legal educationalists have argued that aspects of legal education need changing. 
For example, see Richard Johnstone “Rethinking the Teaching of Law” (1993) 3 Legal 
Education Review 42; Andras Jakab “Dilemmas of Legal Education: A Comparative 
Overview” (2007) 57 Journal of Legal Education 253; John Goldring “The Future of 
Legal Education: Why? And How? Doubtful Assumptions and Unfulfilled Expectations” 
(2006) 11 Journal of Professional Legal Education 149.  
115 For analyses on the importance of encouraging law, medicine and education students 
at all levels to do research see Clare Cappa “A Model for the Integration of Legal 
Research into Australian Undergraduate Law Curricula” (2004) 14 Legal Education 
Review 43; Rosemary Hipkins Learning to Do Research (NZCER Press, Wellington, 2006); 
Jennifer Moore “Practitioner-Researcher Imaginations: Teaching Social Research to 
Medical Undergraduates” (2008) 10 Focus on Health Professional Education: A Multi-
Disciplinary Journal 1-21.   
116 Catharine MacKinnon “Points Against Postmodernism” (2000) 75 Chicago-Kent Law 
Review 687; Kristin Waters “(Re)Turning to the Modern: Radical Feminism and the 
Postmodern Turn” in D Bell and R Klein (eds) Radically Speaking: Feminism Reclaimed 
(Spinifex, Melbourne, 1996).  
117 Gilbert, above n 64, 66.  
118 Kennedy, above n 8, 50.  
119 Gilbert, above n 64, 67.  

 Emphasising Student Empowerment in Modern Legal Education 149 

 
 

2. Challenging the marginalisation of skills 
 
Kennedy argues that law schools “teach a small number of useful 
skills.”112 His views are echoed by some students who enter law firms 
shocked to discover that they have not “learned how to be lawyers.”113 
However, there has been progress. Skills-focused courses are now 
required, but they were not when I started law school ten years ago. 
Despite these improvements, more could be done.114 For example, 
students should be encouraged to conduct legal research in all 
subjects.115 
 

3. Reconceptualising knowledge and learning 
 
Opponents of postmodernism and poststructuralism often voice 
complaints that these movements are apolitical, nihilistic and offer few 
solutions.116 In response to these charges, I am offering solutions. 
Rather than presenting knowledge to students as something that is 
monolithic and fixed, knowledge could be (re)presented as organic and 
in process.117 In the ‘knowledge society’, identifying the “correct 
solution”118 may be less important than knowing how to do things 
with, and generate, new knowledge.119 

                                                             
112 Kennedy, above n 8, 50.  
113 Kimes, above n 24, 257.  
114 Many legal educationalists have argued that aspects of legal education need changing. 
For example, see Richard Johnstone “Rethinking the Teaching of Law” (1993) 3 Legal 
Education Review 42; Andras Jakab “Dilemmas of Legal Education: A Comparative 
Overview” (2007) 57 Journal of Legal Education 253; John Goldring “The Future of 
Legal Education: Why? And How? Doubtful Assumptions and Unfulfilled Expectations” 
(2006) 11 Journal of Professional Legal Education 149.  
115 For analyses on the importance of encouraging law, medicine and education students 
at all levels to do research see Clare Cappa “A Model for the Integration of Legal 
Research into Australian Undergraduate Law Curricula” (2004) 14 Legal Education 
Review 43; Rosemary Hipkins Learning to Do Research (NZCER Press, Wellington, 2006); 
Jennifer Moore “Practitioner-Researcher Imaginations: Teaching Social Research to 
Medical Undergraduates” (2008) 10 Focus on Health Professional Education: A Multi-
Disciplinary Journal 1-21.   
116 Catharine MacKinnon “Points Against Postmodernism” (2000) 75 Chicago-Kent Law 
Review 687; Kristin Waters “(Re)Turning to the Modern: Radical Feminism and the 
Postmodern Turn” in D Bell and R Klein (eds) Radically Speaking: Feminism Reclaimed 
(Spinifex, Melbourne, 1996).  
117 Gilbert, above n 64, 66.  
118 Kennedy, above n 8, 50.  
119 Gilbert, above n 64, 67.  



150 The New Zealand Law Students’ Journal (2009) 2 NZLSJ 

 Legal education could be reconstructed as problem solving, 
inquiry-based, cooperative, and collaborative.120 When learning is 
collaborative, students are less likely to apathetically “believe what they 
are told” or “accept the way things are.”121 New Zealand research 
indicates that Maori and Asian students are the most likely to “study 
regularly with fellow students.”122 

Comparisons are often made between medical and legal 
education.123 Although medical education is hierarchical, studies report 
that medical students do not experience the same degree of anxiety and 
stress as law students.124 One possible explanation for this difference is 
that medical education is more collaborative. A paediatrician has 
recently observed that the new Generation Y health practitioners have 
a “collaborative approach”125 and “relative lack of deference to 
hierarchy.”126 This approach is “changing the way we do medicine.”127 
It is to be hoped that legal education adopts this collaborative approach 
at its earliest convenience.  
 

                                                             
120 There is growing recognition in the legal literature that problem-based learning could 
be an effective way to teach law. For example, see Fiona Martin “Teaching Legal 
Problem Solving: A Problem-Based Learning Approach Combined with a Computerised 
Generic Problem” (2003) 14 Legal Education Review 77; Julie Macfarlane and John 
Manwaring “Using Problem-Based Learning to Teach First Year Contracts” (1998) 16 
Journal of Professional Legal Education 271.  
121 Kennedy, above n 8, 40-41.  
122 Morris, above n 3, 215. See also Turow, above n 2, 70 who describes being “positively 
intoxicated by the kind of speed and depth of insight that could be achieved by a group 
of bright, willing people working together” in a study group. Similarly, anecdotal evidence 
from discussions with mooting students at Victoria University suggests that this type of 
learning is enjoyable.  
123 For example, see Robert Kellner “Distress in Medical and Law Students” (1986) 27 
Comprehensive Psychiatry 220; Marilyn Heins “Law Students and Med Students: A 
Comparison of Perceived Stress” (1983) 33 Journal of Legal Education 511.  
124 For example see Krieger, above n 3; Kellner, above n 123.   
125 Matt Philp “Why You Don’t Understand Your Kids” (September 2008) North and 
South issue 270 38, 40. 
126 Ibid. See also Claire McEntee “Hierarchical School System Faces Change” (11 August 
2008) The Dominion Wellington C5, for a discussion of the dramatic changes in secondary 
education as schools move from hierarchical to community focused and collaborative 
models; Joanne Ingham and Robin A Boyle “Generation X in Law School: How These 
Law Students Are Different From Those Who Teach Them” (2006) 36 Journal of Legal 
Education 281, for a discussion of the importance of adopting teaching methods which 
are appropriate to new generations of students.  
127 Philip, above n 125, 40.  

150 The New Zealand Law Students’ Journal (2009) 2 NZLSJ 

 Legal education could be reconstructed as problem solving, 
inquiry-based, cooperative, and collaborative.120 When learning is 
collaborative, students are less likely to apathetically “believe what they 
are told” or “accept the way things are.”121 New Zealand research 
indicates that Maori and Asian students are the most likely to “study 
regularly with fellow students.”122 

Comparisons are often made between medical and legal 
education.123 Although medical education is hierarchical, studies report 
that medical students do not experience the same degree of anxiety and 
stress as law students.124 One possible explanation for this difference is 
that medical education is more collaborative. A paediatrician has 
recently observed that the new Generation Y health practitioners have 
a “collaborative approach”125 and “relative lack of deference to 
hierarchy.”126 This approach is “changing the way we do medicine.”127 
It is to be hoped that legal education adopts this collaborative approach 
at its earliest convenience.  
 

                                                             
120 There is growing recognition in the legal literature that problem-based learning could 
be an effective way to teach law. For example, see Fiona Martin “Teaching Legal 
Problem Solving: A Problem-Based Learning Approach Combined with a Computerised 
Generic Problem” (2003) 14 Legal Education Review 77; Julie Macfarlane and John 
Manwaring “Using Problem-Based Learning to Teach First Year Contracts” (1998) 16 
Journal of Professional Legal Education 271.  
121 Kennedy, above n 8, 40-41.  
122 Morris, above n 3, 215. See also Turow, above n 2, 70 who describes being “positively 
intoxicated by the kind of speed and depth of insight that could be achieved by a group 
of bright, willing people working together” in a study group. Similarly, anecdotal evidence 
from discussions with mooting students at Victoria University suggests that this type of 
learning is enjoyable.  
123 For example, see Robert Kellner “Distress in Medical and Law Students” (1986) 27 
Comprehensive Psychiatry 220; Marilyn Heins “Law Students and Med Students: A 
Comparison of Perceived Stress” (1983) 33 Journal of Legal Education 511.  
124 For example see Krieger, above n 3; Kellner, above n 123.   
125 Matt Philp “Why You Don’t Understand Your Kids” (September 2008) North and 
South issue 270 38, 40. 
126 Ibid. See also Claire McEntee “Hierarchical School System Faces Change” (11 August 
2008) The Dominion Wellington C5, for a discussion of the dramatic changes in secondary 
education as schools move from hierarchical to community focused and collaborative 
models; Joanne Ingham and Robin A Boyle “Generation X in Law School: How These 
Law Students Are Different From Those Who Teach Them” (2006) 36 Journal of Legal 
Education 281, for a discussion of the importance of adopting teaching methods which 
are appropriate to new generations of students.  
127 Philip, above n 125, 40.  



 Emphasising Student Empowerment in Modern Legal Education 151 

 
 

Conclusion 
 
My main contention has been that the disciplinary practises of law 
school do not entail a state of absolute oppression. Kennedy’s desire 
for resistance is lost in his over-emphasis of the supposedly relentless 
character of subordination. A preferable approach is to stress the 
relationality of power and the possibility of change. Kennedy could 
have usefully applied his indeterminacy of the law thesis to his 
construction of law students’ and professors’ subjectivities.  

The law has traditionally avoided looking at “who or what 
thinks or produces the law.”128 By contrast, the theorists from whom I 
have drawn in this essay are unashamedly transparent about our 
“positionality.”129 It is time for law schools to start teaching students 
that it is acceptable for, and inevitable that, emotional and rational 
selves will integrate and merge. As many critical race theorists and 
feminists remind us, ‘experience’ counts as knowledge.  

My analysis has highlighted that particular choices have been 
made in legal education, while others have been overlooked. This is an 
important observation because it suggests that multiple choices are 
available. In a space with multiplicities the potential for change exists. It 
“could [still be] otherwise”; hierarchies can be challenged by daily 
micro practices.  

Kennedy’s critique of legal education recognises that it 
“doesn’t have to be that way.”130  Thus, his analysis of legal pedagogy is 
more convincing and accurate than his descriptive claims about 
students and professors. However, Kennedy’s “utopian proposal”131 
for a new legal education curriculum is limited because he does not 
challenge long-held ideas about knowledge and learning. My re-
orientation of legal education does not necessarily entail major 
structural changes. Some of my suggestions could be incorporated 
relatively easily. For example, collaborative and cooperative learning 
could be incorporated by increasing the length of tutorials.  

In keeping with my own cries about the importance of 
empiricism and student voice, I started, and will conclude, this essay 

                                                             
128 Pierre Schlag “The Problem of the Subject” (1991) 69 Tex Law Review 1627, 1629.  
129 Katherine Bartlett “Feminist Legal Methods” (1990) 103 Harvard Law Review 829, 
880. See also Haraway, above n 21, 191. Haraway uses “partial perspectives” to indicate 
that people’s social locations matter.  
130 Kennedy, above n 8, 59.  
131 Kennedy, above n 20, 120.  
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with students’ own accounts. Refusal to become a docile student can 
involve Kennedy-style polemics about large-scale structural changes:132

  
It’s our tuition dollars, our careers, and our intellectual and emotional 
investments that are at stake. We are the “grassroots” of the law 
schools; we must take part in the struggle against the reproduction of 
hierarchy fostered by our institutions. (Emphasis in the original).   

 
Resistance to hierarchies in legal education can also entail subtle, micro 
instances of defiance:133 

 
That moment served to make overt the mood of quiet opposition and 
determination of some in the class to resist any heavy-handed 
techniques.  

 

                                                             
132 K C Worden “A Student Polemic” (1986) 16 New Mexico Law Review 573, 574.  
133 Turow, above n 2, 209.  
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