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Executive Summary
Most lawyers charge on an hourly basis and the average charge-out rate in 2016 was $292.70
(excluding GST and disbursements). This puts private lawyers out of reach for many New
Zealanders whose median weekly earnings in 2017 were $959. If you found yourself involved in a
civil legal dispute, but did not have enough to pay for a lawyer, could you get free or low-cost legal
assistance?
Piloting a method known as “mapping”, the report is an inventory of legal services in Auckland
and Otago (the pilot regions), allowing identification of gaps in service provision. The report also
discusses the results of an audit of registered civil legal aid providers to identify whether they were
offering civil legal aid services, and if so, how much of their workload involved providing these
services.
The report discusses the legal aid eligibility criteria, currently set at $23,326.00 p.a. for an individual
with no dependents. It also discusses the fact that only natural persons qualify for legal aid, so
people running a small incorporated business will not be able to access legal aid for business
disputes. For those eligible for legal aid, the report identifies further challenges to accessing legal
aid:
1. Being deterred from taking up legal aid assistance because it is granted as a loan with the
imposition of a user charge, interim repayments, interest, and sometimes a security taken
over assets.
2. Finding a lawyer who will take their case. The number of registered civil legal aid lawyers
is known to have decreased by 54 per cent between 2011 and 2016 and there are currently
150 registered providers in Auckland and 20 in Otago. The audit suggests that
approximately one third of these registered lawyers are not currently providing services to
civil legal aid clients. The number of available legal aid lawyers is therefore very limited.
3. Finding a local and/or specialist legal aid lawyer. Legal aid lawyers are not evenly
distributed geographically, so people out of central city locations may find it difficult to
access a lawyer. There is a very small pool of legal aid lawyers who can provide assistance
in specialised civil areas, for example intellectual property, the example used in the report.
For those who are ineligible for legal aid or cannot overcome the other barriers to accessing legal
aid, there are a limited number of community organisations providing legal information, education,
and advice. These organisations are constrained by limited resources and rarely provide
representation. Some organisations set income-tested eligibility criteria. While these criteria are less
restrictive than those of legal aid, there will be a significant group who earn above the threshold
amounts but who still cannot afford ongoing representation by a lawyer.
Due to the limited number of free or low costs services in New Zealand, a national database of
services would most helpfully be combined with a user-friendly hub for self-help legal information
resources. It would be helpful to have further detail about what private legal service providers are
offering to low or middle-income clients who cannot afford full private fees, including:
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1. Why some legal aid providers are no longer offering civil legal aid services or are only doing
so on a very limited basis;
2. The scope, availability, and accessibility of pro bono legal services, which several lawyers
mentioned as being a source of free or low-cost legal services;
3. The type of fee arrangements or discount arrangements that lawyers are offering and for
which categories of clients.
These questions will be explored in the next phase of this study.
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1.
A.

Finding free and low-cost civil legal services

Introduction

If you found yourself involved in a civil legal dispute, but did not have enough money to pay for
a lawyer, could you get free or low-cost legal assistance? This report explores that question. It does
so by piloting a method known as “mapping”, to analyse the availability of free and low-cost civil
legal services in Auckland and Otago.
1.

What is a civil dispute?

Civil disputes generally refer to any dispute which is not criminal in nature. For the purposes of
this report, however, we have used the legal aid category of “civil” and mapped services that fall
within this definition. “Civil” in legal aid categorisation includes all cases that are not criminal, and
are not family, mental health, refugee and protected persons, Māori Land Court and Māori
Appellate Court, and Waitangi Tribunal cases.1 A civil case could include disputes over debt,
contracts, guarantees, leases, insurance, tax, estates, intellectual property, and claims in defamation.
2.

Legal Aid for civil disputes

Since 1969, New Zealand’s primary service for free or low-cost assistance for civil disputes has
been legal aid, a Government scheme providing state-funded legal assistance.2 Legal aid spending
has been significantly reduced in recent years.3 The maximum income for an individual to be
eligible for legal aid sits at $23,326.00.4 Our previous research has found that even if someone
qualifies for legal aid, they may have difficulty finding a lawyer to work at legal aid rates.5 The
number of lawyers providing civil legal aid services more than halved during the period 2011 to
2016.6
Despite this, it is likely that many members of the public continue to believe that legal aid will be
available if they should need it. The Ministry of Justice’s website supports this impression. It has
a guide to the civil justice system, including a story about the fictional character Mei Hsu, to explain
how a person with insufficient funds to pay a lawyer can resolve a civil dispute. An extract from
the story appears in the box below, in which Mei is given legal aid to pursue an intellectual property
claim through to trial. While the story is intended to explain how the civil justice system operates
Ministry of Justice “Providing legal aid services” (27 April 2018) Lawyers and Service Providers
<https://www.justice.govt.nz/about/lawyers-and-service-providers/legal-aid-lawyers/quality-assuranceframework/providing-legal-aid-services/>
2 The Legal Aid Act 1969 outlined civil legal aid for those of “small or moderate means”. Legal Aid Act 1969, Long
Title.
3 The legal aid bill has fluctuated over recent years but peaked at $168m in the 2009/10 financial year. Debrin
Foxcroft “Lawyers question $32 million rise in legal aid spend in four years” (1 March 2018) Stuff National News
<https://www.stuff.co.nz/national/101816831/lawyers-question-32-million-rise-in-legal-aid-spend-in-four-years>
4 For an individual with no dependents. See Table 1 at p 10 for further discussion of the current eligibility criteria.
5 Bridgette Toy-Cronin "I ain't no fool: Deciding to litigate in person in the civil courts" (2016) 4 NZLRev 723 at
733.
6 Table 7 – Lawyers (barristers and solicitors) providing legal aid services 2011/12 to 2015/16 data drawn from the Legal Aid
Services database by then Associate Justice Minister Simon Bridges in response to parliamentary questions by Green
MP David Clendon.
<www.parliament.nz/resource/enNZ/QWA_10593_2016/afd1c2a5462c22ee73ec5994734e4ef69dcec6c5>
1
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when resolving disputes, it presents a picture of both legal aid and a legal aid lawyer being easily
accessible. This report explores the availability of legal aid, legal aid lawyers, and no or low-cost
alternatives to legal aid for the resolution of civil justice disputes in the two pilot regions, Otago
and Auckland, and tests the accuracy of the Mei Hsu example in light of the report findings.

Case Study – Mei Hsu

(from the Ministry of Justice website) 7
Twenty-year-old media student Mei Hsu needs help because she thinks she's been treated unfairly. She
thinks media tycoon Max Million stole her idea… Mei doesn't know what to do. The High Court building
is just across the road from her media studies school, so she decides to start there, and she tells the
person on the counter her story. Court staff can't give legal advice, so they suggest that she talks to a
lawyer. Lawyers are qualified in law, and legal advice should only be given by someone properly qualified.
When Mei explains her story to a lawyer, he advises her to make an application for an interim injunction.
It would immediately stop the radio station using her idea without her authorisation. He also suggests
that she apply for legal aid as she is a student with little money. Legal aid is government funding to pay
for legal help for people who cannot afford a lawyer. Based on Mei's story, her lawyer thinks she has a
claim of about $500,000. This claim would have to be filed in the High Court, which can deal with claims
over $200,000. Mei asks her lawyer to start the case in the High Court, and she is granted legal aid.
What if Mei didn't get legal aid?
Ø Mei could continue the case on her own and pay the costs herself. She can apply not to pay the

court fees (for the fees to be waived) if she cannot afford to pay them. Mei could decide not to
take the case to court.
Ø Max Million could apply for an order for security of costs (a sum of money held by the court
until a decision is reached) if he believes Mei will be unable to repay the costs of the defendant
(Max) if she loses the case. If security was set and Mei could not pay the security, her claim may
be struck out.

B.

What do people do when they have a legal problem?

The inability to find or afford a lawyer when a person has a justiciable problem is referred to as
‘unmet legal need’. The best methodology to quantify and define unmet need is contested but
various international studies have still attempted to do so. New Zealand’s last national study was
in 2006.8 As commentators have noted, “not all the studies in New Zealand are substantive or
methodologically sound, but at least an effort has been made to provide regularized measurement

Ministry of Justice “Learn about the Justice System” (9 April 2018) <www.justice.govt.nz/about/learn-about-thejustice-system/explore-the-civil-justice-system/>
8 Ignite Research (Report commissioned by the Legal Services Agency) Report on the 2006 National Survey of Unmet
Legal Needs and Access to Services (Ignite Research, Wellington, 2006) (“The New Zealand Legal Needs Survey”). The
Ministry of Justice is due to publish a new legal needs survey this year, although the proposed sample size for the
new survey is unlikely to deliver reliable findings.
7
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across the regions”.9 With these limitations noted, the 2006 New Zealand Legal Needs Survey
found that: 10
Across New Zealand, 29% of the total population aged 15 years and over are likely to
have experienced at least one non-trivial problem over the last 12 months that could
have required legal services to resolve.

This would amount to approximately 1.1 million New Zealanders experiencing a non-trivial
problem each year.11 The findings of the more recent Legal Australia-Wide Survey were higher: 50
per cent of respondents experienced one or more legal problems in the 12 months prior to study
interview.12 These findings suggest, as the Canadian Bar Association has pointed out, that “over
the course of a lifetime almost everyone will confront a justiciable problem”.13
Legal problems are not however, evenly distributed across the population. The Legal AustraliaWide Survey highlighted that certain groups of disadvantaged people were particularly vulnerable
to legal problems, including substantial and multiple problems. People who are disabled,
unemployed, single parents, or live in disadvantaged housing are likely to experience a greater
number and more serious legal problems.14 Legal problems result in a variety of negative
consequences including impacts on health, financial, and social circumstances.15
The New Zealand Legal Needs Survey found that when faced with a legal problem, a considerable
number of people did not take any steps regarding their legal problems. The reasons for this were
linked to cost, stress, and a lack of knowledge about what to do.16 For those who did not seek help
for their legal issues, negative outcomes were reported. These included stress, physical ill health,
loss of confidence, and loss of income.17 The perceived cost of lawyers’ fees prevented people
from seeking legal services with over a quarter of those with legal problems reporting that fear of
cost had stopped them from asking a lawyer for help or determining whether they could access
legal aid.18
Liz Curran and Mary Anne Noone “The Challenge of Defining Unmet Legal Need” (2007) 21 JL & Social Pol'y 63
at 75. The authors also note that “The difficulty has been that different consultancies, research institutions, or
market-research companies have been employed to undertake the studies of unmet legal need so that consistency of
approach”. This difficultly continues at the time of writing.
10 Ignite Research, above n 8, at 15.
11 Statistics New Zealand “National Population Estimates: At 30 June 2017” (14 August 2017) Archives Stats NZ
<http://archive.stats.govt.nz/browse_for_stats/population/estimates_and_projections/NationalPopulationEstimat
es_HOTPAt30Jun17.aspx>
12 Christine Coumarelos and others Legal Australia-Wide Survey: Legal Need in Australia (Law and Justice Foundation
of New South Wales, Sydney, 2012) at 57 (“Legal Australia-Wide Survey”). Similarly, legal needs studies in Canada
have also found that legal problems are widespread with one study reporting that nearly 50% of people will
experience a legal problem in a three-year period: Trevor Farrow and others Everyday Legal Problems and the Cost of
Justice in Canada: Overview Report (Canadian Forum on Civil Justice, Toronto, 2016) at 2.
13 The Canadian Bar Association Access to Justice Committee Reaching Equal Justice Report: An Invitation to Envision
and Act (Canadian Bar Association, Ottawa, 2013) at 34.
14 Coumarelos, above n 12, at 66. Similarly, a Canadian study found that disadvantaged groups were more
susceptible to legal problems including Aborigine people, people who have a disability and those receiving social
assistance: Ab Currie The Legal Problems of Everyday Life: The Nature, Extent and Consequences of Justiciable Problems
Experienced by Canadians (Department of Justice Canada, Ottawa, 2007) at 23-25.
15 Coumarelos, above n 12, at 90.
16 Ignite Research, above n 8, at 98.
17 At 66.
18 At 79.
9
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C.

Pilot’s Purpose

The purpose of the pilot project was to:
Ø Use mapping to create an inventory of free and low-cost (legal aid) civil legal services
in the Auckland and Otago regions; identifying areas of service and gaps in service
provision;
Ø Test feasibility and need for a nationwide legal services mapping project.
While there are many barriers to accessing legal services, cost is a significant and well-recognised
barrier. This pilot project therefore focussed on financial barriers. It is envisaged that further
barriers (e.g., language, disability) could be explored in a larger scale version of the project.
Auckland and Otago were chosen as the study regions. The Auckland Region was chosen as it is
New Zealand’s most populous city and accounts for approximately one third of the New Zealand
population. The boundaries for Auckland were defined by those prescribed to ‘Super City
Auckland’. The Otago Region included Dunedin City and all towns in the district, and was chosen
for regional comparison.
We mapped legal services where legal advice was available. Legal advice was defined as assistance
for a legal problem provided by a registered practicing lawyer. We acknowledge that social, health,
and advocacy services can play an important role in legal assistance. These services can provide
information, referrals, and in some cases advocacy.19 Despite the importance of these services,
there were no strict or explicit criteria by which to formally include these services and there was a
risk of overrepresenting ‘legal services’ by including services that may offer only a limited or
stretched interpretation of legal service. In addition, the Legal Australia-Wide Survey noted that
advice given was “not always ‘legal’ in that it did not necessarily aim to address the legal aspects of
problems”.20 As such, a more stringent definition was adopted.
This project focussed on mapping free and low-cost civil legal services, including civil legal aid
practitioners. The criteria for services included in the mapping project were:
Ø The service provided free or low-cost civil legal services;
Ø The service was physically located in the study regions or the service provided services to
individuals living in the study regions (including internet-based services); and
Ø The service was provided by registered lawyers.
In order to evaluate the accessibility of civil legal aid lawyers and to assess the civil legal aid
landscape generally, we conducted an audit of civil legal aid providers. We contacted all lawyers in
Indeed, these were mapped in the largest legal services mapping project to date: Mary Stratton Alberta Legal Services
Mapping Project: An Overview of Findings from the Eleven Judicial Districts (Canadian Forum on Civil Justice, Toronto,
2011). There is research to suggest that people turn to “non-legal advisors” – social, community, and health workers
or organisations as well as family and friends for legal or legally related issues. Coumarelos, above n 12 at 111.
Whānau are often a key support for people with legal issues. See above Ignite Research, above n 8, at 40.
20 Coumarelos, above n 12, at xviii.
19
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the pilot regions who were listed as providing civil legal aid on the Ministry of Justice’s ‘Find a
legal aid lawyer/provider’ tool. We asked the lawyers who responded to our invitation a short
series of questions. A more detailed explanation of the data collection method appears in the
appendix to this report.
In the next section of this report, we discuss the findings about the accessibility of free or lowcost civil legal services in the Auckland and Otago regions.
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2.

The Accessibility of Civil Legal Aid

The Legal Services Act 2011 states that the purpose of legal aid is to “promote access to justice”
by “providing legal services to people of insufficient means” and to deliver those services in an
“effective and efficient manner”.21 To access legal aid, a person must meet the eligibility criteria
and also find a lawyer who is able and willing to take their case.
A.

Eligibility criteria

To access legal aid, an applicant needs to meet certain eligibility criteria. These include an income
threshold that varies depending on the applicant’s number of dependents (as seen in Table 1).
Table 1. Income thresholds for applications made during the period beginning with 3 July 2017
and ending with the close of 1 July 2018.
Applicant

Annual Income

Single person

$23,326.00

One dependent

$36,940.00

Two dependents

$53,119.00

Three dependents

$60,363.00

Four dependents

$67,453.00

Five dependents

$75,404.00

Six or more dependents

$6,976.00 for each additional dependent

In addition, when determining an applicant’s eligibility, their disposable capital is also taken into
consideration. The maximum threshold for disposable capital is $3,500 if the applicant is single or
$5,000 if the applicant has a spouse/partner or one or more dependent child.22 If the applicant has
equity in a home, then there is a home equity allowance of $80,000.23 Unless the applicant can
prove special circumstances,24 a person must access their equity before being eligible for legal aid.
1.

Eligibility criteria excludes most who are not beneficiaries

Some commentators have suggested that the eligibility criteria for legal aid is so strict that many
people with genuine need are unable to qualify.25 Key community legal service providers
Legal Services Act 2011, s 3.
Legal Services Regulations 2011, reg 6.
23 Legal Services Regulations 2011, reg 7.
24 Legal Services Act 2011, s 10(2).
25 See Don Rennie “Legal Aid and Access to Justice” LawTalk 870 (New Zealand, 30 July 2015) quoting Liz Bulger:
“Eligibility thresholds are so high that there are many in genuine need who simply do not fulfill the criteria required
21
22
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interviewed for this study also noted that the eligibility criteria are excluding people in genuine
need. The maximum income levels were increased by amendment in 2016 (dependent on when an
application is made) although this may not even be sufficient to match rising costs or inflation.26
Stringent eligibility criteria for legal aid has led United Kingdom27 and Canadian28 commentators
to note that access to legal services has become a problem not just for those with the lowest
incomes, but for most people:29
It is a reality that those who cannot afford legal services and those for whom the state
will not provide legal aid comprise the larger part of the population… (emphasis added).

This begins with the ‘working poor’ (characterised by low wages and insecure employment)
through to the middle class. For example, New Zealand has record levels of paid employment
(meaning likely an income above the legal aid threshold) but this does not necessarily translate to
disposable income (to spend on legal costs) or even alleviation from poverty.30 For example,
approximately forty per cent of children in families experiencing financial hardship have a parent
in full-time paid employment.31 When those not eligible for legal aid are asked to resort to funding
their own defence, for an increasingly large number of people, this is simply unrealistic – “You
can’t pay $500 per hour when you earn $500 per week”.32 Most lawyers charge on an hourly basis
and the average charge-out rate in 2016 was $292.70 (excluding GST and disbursements).33
Furthermore, legal services are increasing in price (an increase of over four per cent in 2017
alone),34 likely making them further out of reach for the ordinary person.

to be eligible for legal aid”; Sasha Borissenko “Funding problems concern community law centres” (2015) New
Zealand Law Society News and Communications <www.lawsociety.org.nz/news-and-communications/latestnews/2015/funding-problems-concern-community-law-centres> quoting Waitemata Community Law services
manager Paula Bold-Wilson “It is increasingly harder for people to meet the changing eligibility criteria established
by the MOJ but it’s those people who won’t be able to afford representation, which means the access to justice gap
is increasing.”
26 For example, housing costs relative to income has increased in recent years, which for lower-income households
is a considerable contributor of financial hardship. See Statistics New Zealand “Household Expenditure Statistics:
Year ended June 2016” (2 December 2016) Archives Stats NZ.
<http://archive.stats.govt.nz/browse_for_stats/people_and_communities/Households/HouseholdExpenditureSta
tistics_HOTPYeJun16/Commentary.aspx#incomehh>; See Ministry of Social Development Briefing for Incoming
Minister Social Development (2017) at 8.
27 Civil Justice Council Access to Justice for Litigants in Person (or self-represented litigants), A Report and Series of
Recommendations to the Lord Chancellor and to the Lord Chief Justice (Judiciary of England and Wales,
November 2011) at 14.
28 Canadian Chief Justice McLachlin commented, “Among the hardest hit are the middle class. They earn too much
to qualify for legal aid, but frequently not enough to retain a lawyer for a matter of any complexity or length. When
it comes to the justice system, the majority of Canadians do not have access to sufficient resources of their own, nor
do they have access to the safety net programs established by the government” in Michael Trebilcock, Anthony
Duggan and Lorne Sossin (eds) Middle Income Access to Justice (University of Toronto Press, Toronto, 2012) at ix.
29 Civil Justice Council Access to Justice for Litigants in Person (or self-represented litigants), A Report and Series of
Recommendations to the Lord Chancellor and to the Lord Chief Justice (Judiciary of England and Wales,
November 2011) at 14.
30 Ministry of Social Development Briefing for Incoming Minister Social Development (2017) at 7.
31 At 8.
32 Toy-Cronin, above n 5, at 732.
33 Geoff Adlam “Charge-out Rates Information Released” LawTalk 893 (New Zealand, 28 July 2016).
34 New Zealand Law Society “Continued rise in prices for legal services” (21 February 2018)
<http://www.lawsociety.org.nz/news-and-communications/latest-news/news/continued-rise-in-prices-for-legalservices>
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2.

Civil legal aid is a loan

The scheme is set up as financial support in the form of a loan, which may have to be repaid.
Interest is applied to the loan and is charged six months after the case has been finalised, currently
at a rate of 8 per cent per year.35 Charges over the applicant’s property as security for the loan may
also be authorised.36 Previous research has suggested this can deter people who qualify for legal
aid from applying. As one Family Court litigant in person said, “people worry about getting caveats
on their houses” and another described it essentially as a tradeoff – “los[ing] your house to get
your kids back, or … keep[ing] your house and not get[ting] your kids back”.37 Even if people
qualify for legal aid, they may not take up the opportunity for fear of exposing themselves to debt.
3.

Only people, not companies generally eligible

Legal aid is generally restricted to “natural persons” i.e., not companies.38 Section 11 of the Legal
Services Act 1991 sets out the special circumstances in which bodies of persons, either
incorporated or unincorporated, may obtain legal aid. These circumstances are limited to coronial
inquests, proceedings regarding the interests of victims of crime, and some proceedings in the
Waitangi Tribunal. Trustee corporations may also apply for legal aid in some circumstances.39 This
means that in the vast majority of civil legal disputes, companies are unable to get legal aid.
B.

Access to legal aid lawyers

To apply for legal aid, the applicant also needs to find a legal aid lawyer. The legal aid lawyer must
complete part of the application form before it is submitted, so this is an essential step. The
number of lawyers providing all types of legal aid, including civil legal aid, has declined sharply in
recent years. Information released by then Associate Justice Minister Simon Bridges indicated that
during the period of 1 July 2011 to 1 July 2016, there was a 54 per cent decrease in the number of
lawyers willing to take on civil briefs under legal aid arrangements.40 In response to this decrease
and the decrease in providers in other areas, Liz Bulger of the Law Society commented: 41
The availability of lawyers dictates the access to justice for people who might be in need
of legal aid. … If there are fewer providers, then the providers remaining are going to
be much busier and less accessible as time goes on.

Even taking into account this decrease of registered providers, the number of providers may be
overstated as not all providers will necessarily provide services or may do so on a limited basis.
The purpose of the audit of registered civil legal aid providers was to test this supposition and the
results are presented in the following section.

Legal Services Act 2011, s 40.
Legal Services Act 2011, s 18(3).
37 Toy-Cronin, above n 5, at 735.
38 Legal Services Act 2011, s 10.
39 Legal Services Act, s 10(1)(a).
40 Table 7 – Lawyers (barristers and solicitors) providing legal aid services 2011/12 to 2015/16 data drawn from the Legal Aid
Services database by Associate Justice Minister Simon Bridges in response to parliamentary questions by Green MP
David Clendon.
<www.parliament.nz/resource/enNZ/QWA_10593_2016/afd1c2a5462c22ee73ec5994734e4ef69dcec6c5>
41 Eric Frykberg “Fewer lawyers willing to do legal aid” Radio New Zealand (New Zealand, 26 August 2016).
35
36
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1.

Audit Results for Auckland region

At the time of searching in Auckland, there were 150 lawyers registered to provide civil legal aid
per the ‘Find a legal aid lawyer/provider’ tool. Of the 150 registered Auckland-based civil legal aid
providers, 46 lawyers (31 per cent) responded to the audit questions.
All 46 providers confirmed they were correctly listed as being registered to provide civil legal aid.
However, only 36 of those providers (78 per cent) were in fact willing to provide civil legal services
to legally-aided clients. The other 10 providers (22 per cent) were providing only other categories
of legal aid services (criminal = 7; mental health = 1) or were not providing legal aid services at all
(2).
We asked the lawyers about the profile of their caseload in the preceding year. Of the 36 lawyers
who said they were willing to provide civil legal services to legally-aided clients, only 33 did so in
the preceding year. Two of the 33 lawyers had provided services only on a very limited basis—
only in relation to victims’ orders and responding to victims’ orders—rather than general civil legal
aid. In sum, in the Auckland region, 67 per cent who were registered on the ‘Find a legal aid
lawyer/provider’ tool, actually provided civil legal aid services in 2017.
We asked legal aid providers about other services for clients who did not qualify for legal aid or
community law but could not afford private legal services. Twenty-one providers were unaware of
any legal service options for these clients. Those providers who were aware of options mentioned
ad hoc and pro bono lawyers, Citizens Advice Bureaus, self-representation, and the Family Legal
Advice Service. The majority of providers (34) did offer discount structures for clients who did
not qualify for legal aid but who could not afford full private fees. When practitioners specified
the type of service they offered, they mentioned ad hoc systems and pro bono work.
To explore whether the Ministry of Justice’s fictional story about Mei Hsu was realistic, we also
asked the lawyers about their willingness to take on intellectual property cases. Only one provider
stated explicitly that they would do so and this was restricted to copyright disputes.
2.

Audit Results for Otago Region

At the time of searching in Otago, there were 20 lawyers registered to provide civil legal aid. Only
two were located outside the Dunedin City area (one in Alexandra and one in Queenstown-Lakes
District). Of these 20 Otago-based providers, 13 providers (65 per cent) responded to the audit
questions.
All 13 providers confirmed they were correctly listed as being registered to provide civil legal aid.
However, only 10 of those providers (77 per cent) were in fact providing civil legal services to
legally-aided clients. The other three providers (23 per cent) were providing only other categories
of legal aid services (criminal and family = 1; family = 1) or were not providing legal aid services
at all (1).
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We also asked these lawyers about the profile of their caseload in the preceding year. Of the 10
lawyers who said they were willing to provide civil legal aid services to legally-aided clients, nine
did so in the preceding year. One of these nine lawyers had provided services only on a very limited
basis—only in relation to victims’ orders and responding to victims’ orders—rather than general
civil legal aid. In sum, in the Otago region, 62 per cent who were registered on the ‘Find a legal aid
lawyer/provider’ tool, actually provided civil legal aid services in 2017.
Six providers were unaware of any legal service options available for individuals who did not
qualify for legal aid or community law and who also could not afford private legal services. Those
providers who were aware of options mentioned self-representation, civil litigation funders,
Women’s Refuge, no-win no-fee arrangements, and the Family Legal Advice Service. Over half of
the providers (7) had discount structures for clients who did not qualify for legal aid. When these
were specified, they included ad hoc and discretionary fee arrangements, and pro bono work.
Ninety per cent of those asked did not provide intellectual property services.
C.

Conclusion on access to civil legal aid

The eligibility criteria for legal aid means that generally only beneficiaries will qualify for legal aid.
Those with any assets may be deterred from applying, even if they meet the threshold, as the
interest rate and security over property could result in them being placed in a precarious position.
As only natural persons qualify for legal aid, people running a small incorporated business will not
be able to access legal aid. Only a small number of New Zealanders with civil legal disputes will
therefore be eligible for legal aid.
Even if they meet the criteria, they must find a registered lawyer. The official statistics show a
sharp decline in the number of registered civil legal aid providers. Even these numbers, however,
overrepresent the number of lawyers actually providing civil legal aid. The audit suggests that
approximately one third of these registered lawyers are not currently providing services to civil
legal aid clients. The number of available legal aid lawyers is therefore very limited.
Finding a local and/or specialist legal aid lawyer poses further challenges. Legal aid lawyers are not
distributed evenly within a region. The Otago audit showed all but two civil legal aid lawyers being
resident in Dunedin. People out of central city locations may find it difficult to access a lawyer.
Further, there is likely a very small pool of legal aid lawyers who can provide assistance in
specialised civil areas. We tested this hypothesis only in relation to intellectual property, as this is
the Mei Hsu example given by the Ministry of Justice. Very few of the already small group of legal
aid lawyers would provide intellectual property services and it was not clear they would be able to
do this to the level of a full High Court trial.
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3.

Overview of Community Based Services: Plugging the Gap?

For individuals who are not eligible for legal aid or are reluctant to use the scheme, a significant
gap in legal services exists. Community-based services have emerged over time in an attempt to
bridge this gap. Veteran Auckland lawyer Robert Ludbrook played an instrumental role in
establishing community law in New Zealand. After gaining experience working with the Citizens
Advice Bureau (CAB) service in Great Britain, upon returning to New Zealand in 1969, he helped
establish the first CAB in Ponsonby, Auckland.42 Other CAB branches, also offering free legal
advice, soon opened in other parts of Auckland. By the mid-1970s, Ludbrook – assisted by Bruce
Slane and other interested Auckland District Law Society (as it then was) members – campaigned
to open a dedicated community law centre. With Auckland District Law Society funding, the Grey
Lynn Neighbourhood Law Office (New Zealand's first community law centre) was opened in
1978.43 Since then, community law centres, CABs, and other community initiatives have opened
throughout New Zealand.
A.

Community legal services

In this pilot project, we mapped community legal services that provided free or low cost legal
services (see Appendix for details of the method). Seven free community-based organisations were
identified in the Auckland region and four were identified in the Otago region. The majority of
legal services available offered information and advice. We identified only very limited free
representation services. Three organisations in Auckland and two organisations in Otago can
provide representation, when certain conditions are met.
Table 2. Overview of types of services provided by community organisations
Organisation

Information Education

Advice

Auckland
Community law centres (network)

*†

Pro Bono Pilot: Litigants in
Person Service
Citizens Advice Bureaus

†
†

Legal Associates’ Legal Clinic
Otago
Community law centre
Citizens Advice Bureau
Nationwide
LawSpot
Auckland Disability Law
YouthLaw Aotearoa

Representation

*
*

*

*†

†

‡
†

†

†

†

†

†

†

*†

*Limited
† Eligibility
‡ No

42
43

criteria
longer providing individualised advice

“A Life of Legal Advocacy” LawTalk 844 (New Zealand, 20 June 2014).
Community Law “Our History – Community Law” <http://communitylaw.org.nz/aboutus/our-history/>
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In the following sections, we provide an overview of these providers and the services that they
provide.
1.

Community law centres

Community law centres are independent charities operating as a network throughout New
Zealand. In total, community law centres provide over 174,000 hours of legal services to over
144,000 clients annually and provide a service for up to 20 per cent of New Zealand’s population.44
Community law centres provide free legal advice and advocacy to people in financial need and
people facing other challenges such as those around literacy, disability, or mobility:45
Community law centres work to reduce barriers to accessing justice in a number of
ways – by engaging with the disengaged, disenchanted and dispossessed; and seeking
to prosecute and protect the rights of those unable, for a number of reasons, to do so
on their own behalf.

Community law contract for community legal services from the Ministry of Justice and receive
funding from the Lawyers and Conveyancers Special Fund. Other funding sources vary by centre.
In Auckland, there are four community law centres: Auckland Community Law Centre (CBD),
Community Legal Services South Trust (South Auckland, excluding Māngere), Māngere
Community Law Centre (Māngere), Waitematā Community Law Service (Waitakere, North Shore,
Rodney).
Table 3. Income thresholds for ACLC
Applicant

Annual Income

Single person

$30,600

Two in household

$43,700

Three in household

$59,000

Four in household

$66,000

Five in household

$73,000

Six + in household

$80,600 for 6 (then $6,700 per additional person)46

Rod Vaughan “Lawyers Dig Deep For Public Good” Auckland District Law Society (Auckland, 9 December 2016);
Sasha Borissenko “Funding problems concern community law centres” (2015) New Zealand Law Society News and
Communications <www.lawsociety.org.nz/news-and-communications/latest-news/2015/funding-problemsconcern-community-law-centres>
45 Sasha Borissenko “Legal Aid & Access to Justice” LawTalk 868 (New Zealand 3 July, 2015) at 12 quoting
Community Law Otago, managing solicitor Caryl O’Connor.
46 Current as at March 2018. Auckland Community Law Centre “Eligibility Criteria” <http://aclc.org.nz/ourservices/eligibility-criteria/>
44
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Outreach services (travelling clinics) are provided to ensure greater coverage of the Auckland
region. Some centres also have an 0800 number for legal advice for people who are resident in the
area of the centre. The availability of services is determined by income-tested eligibility criteria and
these can vary by centre. For example, the Auckland Community Law Centre (ACLC) has the
criteria shown in Table 3 above. Services can also vary by centre but generally centres offer legal
advice, legal education, and in some cases representation, for free.47 Community law centres offer
services across numerous areas of practice, and importantly for the present study, civil law. Most
centres will not provide advice on property or business issues and will not provide advice to
landlords or employers.48
In Otago, there is one community law centre, Community Law Otago. Community Law Otago
offers free legal advice, education, and limited representation to the Otago community.49 Drop-in
legal advice sessions are available in Dunedin four days per week, bi-monthly in Alexandra,
Cromwell, Queenstown, Wānaka and every third week in North Otago (Oamaru). There is an 0800
number for legal advice as well. In certain circumstances (means tested), work with clients may
extend beyond an initial session.
The community law website is a national information service included in the map. While it is not
specific to a particular law centre, the website includes information about where all the centres are
in New Zealand, an online version of the Community Law Manual (which provides legal
information), and describes what specialised services are offered in each centre and outreach clinic.
2.

YouthLaw Aotearoa

YouthLaw Aotearoa is part of the community law centre network but is listed separately as it has
different eligibility criteria. It is a community based, partially government funded legal service
provider, for persons under 25 who meet the income eligibility criteria (however there is some
internal discretion as to who is provided service).
YouthLaw is located in Auckland, however, services are provided nationwide over a free phone
line, via email correspondence, and in a mobile app nationwide. YouthLaw offers legal advice and
limited representation.50
While YouthLaw offers general legal advice covering a wide range of legal areas (including civil),
clients primarily seek help in the following areas:
1. Employment
2. Education
For example, the informant from Auckland Community Law Centre states that the current capacity of ACLC
limits representation services to 2-3% of total service provision. The Auckland Community Law Centre website
states “We can sometimes also represent clients who are facing truly life changing legal risks.” (emphasis removed)
See Auckland Community Law Centre “About” <http://aclc.org.nz/about/>
48 Community Law “Am I Eligible?” <http://communitylaw.org.nz/free-legal-help/eligibility/>
49 Community Law Otago advised us that because resources are limited, Community Law Otago prioritises matters
that directly affect people’s health and wellbeing – e.g., a tenancy and employment. This means that civil “falls
away”.
50 As with community law, representation is restricted due to limited resources.
47
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3.
4.
5.
6.
3.

Enquiries about police process
Driving and traffic offences
Flatmate disputes
Family, youth custody, sexual relationships
Pro Bono Pilot: Litigants in Person Service

The Auckland Community Law Centre (with funding from the New Zealand Law Foundation) is
piloting a free legal assistance service to litigants in person involved in bankruptcy and employment
disputes. Litigants are able to meet with members of the profession (who offer their time to the
service pro bono) to access legal advice at various stages of their proceeding. The amount of
service provided is determined by the litigants’ needs but may for example include help with
drafting documents or understanding process, for example.51 Lawyers do not provide
representation.
4.

Auckland Disability Law

Auckland Disability Law (ADL) provide information, advice and on some occasions, limited
representation (which does not extend to advocacy) to individuals with disabilities. If a client
requires advocacy, they are referred elsewhere. ADL are affiliated with the ACLC. While funded
for the Auckland region, they do provide advice through a free phone line to individuals
nationwide.
5.

Citizens Advice Bureaus

Citizens Advice Bureaus (CAB) provide general information and advice to members of the public.
As a first point of contact for many individuals seeking help, CAB filter and direct people towards
the appropriate service for their problem. This is often towards community law centres or
community law outreach clinics. Some Auckland and Otago CAB branches also offer free 10-15minute legal consultation services for general legal advice i.e. the lawyer cannot represent the
person. These services are staffed by volunteer lawyers who join a roster and donate their time
and expertise. This service is not available at all branches; the Dunedin CAB does not offer a legal
advice service.
In Alexandra, there is a similar organisation called the Alexandra Community Advice Network.
There is a volunteer lawyer once a week who can offer a 15-minute consultation service. Again,
the lawyer cannot represent the person.
6.

Legal Associates’ Legal Clinic

Legal Associates, a law firm based in Papatoetoe, Auckland, operates a weekly two-hour ‘Legal
Clinic’. Individuals are required to book online in order to secure a 15-minute session which takes
place at the firm’s office on Saturdays. At this session, initial advice is provided but the individual
is not engaging the services of the lawyer.

Darryn Aitchison “Unlocking potential through the Litigants in Person Service” LawTalk 915 (New Zealand, 2
March 2018).
51
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7.

LawSpot

LawSpot is charity organisation with the tagline “Making Law Accessible”. It previously existed as
a free online service whereby members of the public could send in legal questions which were
answered by a lawyer (or community law centre) partnered with the organisation. The service is
no longer operating but was still mapped as the searchable database of questions that have already
been answered is still online.
B.

Limitations of community-based services:

While community-based services play an integral role in access to some legal assistance,52 they are
not the panacea for ameliorating justice gaps – specifically the gap produced when people cannot
afford legal representation, but do not qualify for legal aid. Resource limitations and organisational
objectives may result in means-tested eligibility criteria that may reduce the gap but not fill it,
especially for the working poor and middle class.
For community law centres, the current demand for services exceeds the service capacity, which
ultimately limits the potential of the service. The income thresholds are higher than legal aid e.g.,
$30,600 for a single person at the ACLC vs. $23,326.00 for legal aid. This captures a larger group
of individuals seeking legal help. Despite this, the threshold may still present as a barrier to those
earning above it who still cannot afford the services of a lawyer. As explained, this is a large
proportion of the population.
1.

Limitations of advice services

Many of the services provide advice, but this is strictly time limited. The 10-15-minute consultation
service provided by some organisations, while undoubtedly helpful, are unlikely to be sufficient to
address a client’s legal issues, especially if they have multiple or complex issues.53 If a client does
need further assistance, they are referred to legal aid providers and/or community law centres
where eligibility and capacity issues may then present as a barrier. The Pro Bono Pilot: Litigants in
Person Service is specifically directed at litigants in person (self-represented litigants), so does not
divert clients to further legal assistance. Its consultations are somewhat longer and so may be more
substantively useful. An evaluation of this service, which only began recently, will offer
information on the utility of this model.
Online and phone services play an important role in providing services for people who have
difficulty travelling to a face-to-face service. This can help to overcome spatial and mobility
barriers. Despite this, these services also have barriers in that they require internet or phone
connection in order to be accessed. Further, additional restrictions include time restrictions on
certain services. For example, for YouthLaw the free phone line is available until 4pm. This is a
limitation for YouthLaw’s primary target client group who are predominantly high school students
attending school until around 3pm. Some groups may also be less willing to use phone or internet
“40% of people seek help or advice from a community law centre, Citizens Advice Bureau or other local social
services or advocacy organisation” Ignite Research, above n 8, at 38.
53 For example, the New Zealand Legal Needs Survey acknowledged that a significant number of people experience
multiple legal problems and chose to focus on a person’s most serious problem. Ignite Research, above n 8, at 35.
52
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services, preferring in-person services. For example, the New Zealand Legal Needs Survey found
that Māori males may prefer to access services kanohi ki te kanohi (face-to-face) and so telephone
services may present as a barrier.54 This should be explored in future research to delineate if there
are service gaps affecting specific groups in the population.
2.

Limitations of information services

Recall that almost all services provide legal information (see Table 2). Mapping showed that
there are a number of avenues available to obtain legal information and resources from providers
who also offer other services. We note that there are a number of sources of free information
legal information, who do not provide any other type of service (e.g., advice or representation).
These providers include:
Ø The New Zealand Government and some Courts and Tribunals maintain a variety of

Ø
Ø
Ø

Ø

Ø

websites with selected decisions from different jurisdictions. The complexity of this system
has meant there is an overview website about where to find judgments for each
jurisdiction.55
Various Government, Courts and Tribunals maintain websites outlining court and tribunal
processes.56
There is a New Zealand Government website for legislation.57
New Zealand Legal Information Institute (NZLII), a joint operation between
the University of Otago, Faculty of Law and Australasian Legal Information
Institute (AustLII), publishes and updates a large collection of judgments, statutes, and
journal articles.
LexisNexis recently launched a guide for “Social Justice”, directed at litigants in person
who wish to litigate on Human Rights issues.58 LexisNexis are requesting that lawyers write
guides for their publications (pro bono) that will then be placed on their platform in open
access.59
Many legal firms and other organisations provide some free legal information on the
website for their business or organisation.

We have not formally included guides in the mapping exercise because it is not possible to verify
whether this information was written by registered practitioners and would therefore meet our
criteria for inclusion. We note that while this information may be helpful to some people and for
some purposes, the huge variety of sources and locations can in itself can create difficulties
including the possibility of conflicting information and limited information about the reliability of
the material or when it was updated.

Ignite Research, above n 8, at 44.
Ministry of Justice “How to find a court or tribunal decision” (16 January 2018)
<https://justice.govt.nz/courts/decisions/how-to-find/>
56 For example, the Ministry of Justice maintains a guide with information on each of the courts: Ministry of Justice
“Courts” <https://www.justice.govt.nz/courts/>
57 Parliamentary Counsel Office “New Zealand Legislation” <http://www.legislation.govt.nz/>
58 LexisNexis “About the Practical Guidance Social Justice module” (2017)
<http://www.lexisnexis.co.nz/practicalguidance/practice-areas/social-justice/>
59 Ben Nevell has donated the guides he wrote for litigants in person involved in some types of litigation but these
have not yet been published.
54
55
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3.

Limitations of representation services

There are very few representation services. Some of the providers who do offer representation,
such as community law centres and YouthLaw, can only offer very limited representation due to
restricted resources. Only three per cent of ACLC services were representation in 2015 despite a
greater demand. Representation can only be offered for prioritised problems, such as when a
person is experiencing loss of income, housing, harm or a serious social justice issue, and only to
a small number.60 Those who do not meet these criteria i.e., the working poor through to the
middle-class, may therefore be denied access to legal representation and either abandon their claim
or defence, or self-represent.

Community Law “Am I Eligible?” (2018) Community Law <http://communitylaw.org.nz/free-legalhelp/eligibility/>
60
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4.

Free or Low-Cost Services Provided by Lawyers in Private Practice

Several lawyers in the legal aid audit mentioned pro bono work as an avenue for free or discounted
legal services for those people ineligible for legal aid or those who cannot access representation
through community law. While law firms and practitioners do provide some pro bono services,
these are generally offered on an ad hoc basis. The only structured approach to pro bono is through
lawyers staffing advice clinics such as the ACLC litigant in person clinic or the CAB clinics and
this does not extend to pro bono representation for a client for their whole case. New Zealand has
no pro bono clearing house, a model that is used in Australia and provides a centralised point for
those seeking pro bono help and those willing to provide it.61 This ensures that lawyers with
specific expertise are paired with cases, with more efficiency and fairness than New Zealand’s
current ad hoc arrangements. There has recently been discussion about instituting a pro bono
clearing house in New Zealand but it has not so been actioned.62
In the audit, some lawyers said that they provided lower cost fees to clients who were ineligible
for legal aid but who cannot afford the normal hourly rates. This suggests that, as found in previous
research, there is some flexibility in how lawyers charge clients who are unable to afford full private
legal services. This flexibility includes extending payment terms, writing-off billable hours, and
reducing the amount of the hourly rate. It is not clear how common this practice is or how
generous the terms. It suggests lawyers do respond to clients who are in the difficult situation of
being unable to access legal aid but who are unable to meet monthly bills for all work at the normal
hourly rate. Further research is needed to identify how widespread this practice is and to what
extent it is offered.

Australia have pro bono clearing houses, or public interest law clearing houses such as the Australian Pro Bono
Centre and the ACT Pro Bono Clearing House for both individual cases and large scale or charity work. See
Australian Pro Bono Centre “About the Centre” (2017) Australian Pro Bono Centre
<http://probonocentre.org.au/> and The Law Society of the ACT “about us” (2018) Act Law Society
<www.actlawsociety.asn.au/about-us/about-us >
62 Cameron Madgwick “Annual Conference Address: Access to Justice: The Clearing House Model” At the Bar
(Auckland, December 2016).
61
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5.

Testing the Mei Hsu scenario

So, what do the findings of this project suggest about the accuracy of the Ministry of Justice’s
example of Mei Hsu, whose idea was stolen by Max Million? The findings suggest the picture
presented in the scenario is unlikely to be a reflection of reality, or at a minimum, presents a much
simpler and easier path than could be expected in real life.
In that example, Mei is said to be a “student with little money” and so she is granted legal aid. She
would need to be earning below the threshold of $23,326. As a student, this is likely to be the case
although would depend on whether she was working alongside her studies. Furthermore, she
would need to prove she did not have any disposable capital of $3,500 or more. Recall that the
legal aid scheme is set up in the form of a loan with interest and if Mei has any property then
charges over the property may be applied as security for the loan. As someone with little money,
this may act as a significant deterrent to applying for legal aid. She could apply to have the legal
aid debt written-off63 but here is no guarantee her application would be successful as she would
need to prove serious hardship.64 Additionally, given that debt is written-off at the end of legal
proceedings, she would still need to be prepared to take on this debt initially with the hope it could
be written-off later.
Assuming Mei qualifies and is willing to apply for legal aid, she would then need to find a lawyer
with the expertise to take on her intellectual property case. Her ability to find one may be
dependent on where she is located. For example, if Mei was completing her studies at the
University of Otago, this may prove difficult given that 90 per cent of the lawyers in the audit said
they did not take on intellectual property cases. If she was Auckland-based, then again this would
be difficult as only one lawyer stated explicitly that they would take on an intellectual property
case. The difficulty of finding specialised civil legal aid lawyers is also supported by previous
research:65
A civil litigation lawyer called this a “huge problem”. Another civil litigation lawyer
“…when asked about the number of legal aid lawyers in his specialist area, said ‘there
are a few not very good ones’.

If her legal aid application was successful, Mei would also be required to pay a one-off “user
charge” of $50.66 She may also be required to make interim repayments (at any time after legal aid
had been granted).67 Again, these factors may serve as a deterrent in applying for legal aid.
If Mei was unable to or did not wish to access legal aid, then she has few options available to her.
She could visit a community law centre or her local Citizens Advice Bureau (provided there was
one in her area, at a time she could attend), and receive initial legal advice. She could also check a
legal information website for assistance. While she may be able to access advice and information,
Legal Services Act 2011, s 43.
As defined in Legal Services Act 2011, s 42(4).
65 Toy Cronin, above n 5, at 733.
66 Legal Services Act, s 18A; fee stipulated in Legal Services Regulations 2011, reg 9A.
67Legal Services Act, s 20.
63
64
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it would be more difficult for her to access representation, although this information may be
difficult to sift through given the multiplicity of sites. As representation services are severely
restricted due to resources and consequently, certain types of problems are prioritised. It is unlikely
that an intellectual property dispute would be one of these types of problems. Furthermore, most
community law centres will not provide advice on property or business issues. In this instance, the
community organisations would likely refer Mei to a lawyer and she would be back to square one.
Her only options would then be to litigate in person or give up her claim. If she chose to litigate
in person, she would have to pay the costs herself, although she could apply for the court fees to
be waived. The bigger problem would be engaging in the process of litigating in person. This is
very challenging and presents many difficulties both for the litigant and the system.68 The Ministry
of Justice website notes that Max could apply for an order for security of costs. This would be an
order that Mei pay to the court, as security, the costs she would owe Max if she lost. This would
be many thousands of dollars. However, “If security was set and Mei could not pay the security,
her claim may be struck out.”69 Having to pursue a case in person or abandon a claim raises serious
concerns about accessing justice and suggest that if you do not have the means, then justice is out
of reach. This has consequences for both the individual concerned and wider principles of law: 70
The justice deficit experienced by those who cannot access the system, or those who
struggle to represent themselves when they do, undermines the principle of equality
under law and where large numbers of people are denied access, the deterrent function
of law is also undermined.

Mei’s problems would be even more pronounced if she had set up a small business (let us call it
“Mei Hsu Limited”) for her media work and it was that company which owned the stolen
intellectual property. Even if Mei is the only director and shareholder of Mei Hsu Limited, and its
income and assets are less than the threshold for an individual grant of legal aid, she would have
no option but to represent Mei Hsu Limited herself or arrange for Mei Hsu Limited to borrow
money to fund the case. Even if she decided to represent Mei Hsu Limited herself, she may be
prevented from doing so by the High Court.71 She might be able to get advice from community
law but funding pressures mean that resources would be unlikely to stretch to providing
representation to a company.72 With a small alteration to the fact scenario, we can see how the
prohibition on companies obtaining legal aid and the limited resources of community
organisations, provides additional barriers to small business owners accessing representation.
While Mei’s story is provided as an example to illustrate the operation of the civil justice system,
when tested, it can also illustrate the various barriers to accessing justice. The assumptions made

For a discussion of litigants in person, see Toy-Cronin, above n 5 and Bridgette Toy-Cronin “Keeping Up
Appearances: Accessing New Zealand's Civil Courts as a Litigant in Person” (PhD Thesis Unpublished Doctoral
Thesis, University of Otago, 2015).
69 Ministry of Justice, above n 7.
70 Andrew Higgins “Costs of Civil Justice and Who Pays” (2017) 37 OJLS 687 at 690.
71 In the High Court, a company must be represented by a lawyer, unless the Judge grants permission otherwise. In
the District Court, a director may represent a company.
72 Community Law “Am I Eligible?” above n 48. Most centres will not provide advice on property or business
issues. In addition, Community Law Otago advised us that because they have limited resources, it is unlikely a small
business would receive representation but may receive some advice.
68
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do not paint a realistic picture. In reality, it is unlikely that Mei would get the fairy tale ending of
her day in court, an oral judgment, an award of $500,000, and not having to pay costs.
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6.
1.

Where to from here?

National map, database, or hub

A possible outcome from a national mapping project could be the creation of a database of free
and low-cost legal services that can be filtered by region. The database could hold relevant
information about each service such as the name of the organisation or sole-practitioner, contact
information, organisation mandate, brief description of the services they provide, eligibility criteria
and access routes. When mapping these services, this information was often difficult to find and
not always publicly available. Some of this information was only elucidated through interviews
with key informants. This lack of public information is in itself a restraint on the accessibility of
free and low-cost services. Such a database could also be used to determine which organisations
could network and grow together to provide more accessible and efficient services. A map of this
kind could then be provided to community members as a “single, collaborative list of compiled,
existing resources that can be used by any stakeholders is a fundamental component of community
asset mapping”.73
Given the limited number of services, a database for this purpose alone would be of questionable
utility. It could, however, be usefully be combined with a hub for providers of legal information.
There is a proliferation of sources which may leave community members struggling to identify
reliable, up-to-date resources, and to reconcile differences. A hub, like a map, could index existing
resources and thereby highlight gaps in resources. This would allow more targeted creation of
further resources, rather than duplicating existing material. It would be useful if the hub was run
by an already well recognised and trusted provider – the community law centre umbrella being the
most obvious candidate – so users could easily find and access information.
2.

Further information about service provision

The legal aid audit suggested further research is warranted to investigate why legal aid providers
are no longer offering civil legal aid services or are only doing so on a very limited basis.
Additionally, while this report focussed on legal aid providers and community organisations, some
lawyers mentioned pro bono as an option for individuals who could not afford legal fees and were
ineligible for legal aid or community law. What do lawyers mean when they refer to “pro bono”?
How would an individual go about accessing pro bono services? How many lawyers are offering
pro bono services and in what areas? Lawyers also talked about fee arrangements and discounts to
assist low income clients who did not qualify for legal aid. What type of arrangements are being
offered? On what basis are they offered? How widespread is this practice? More information about
the extent of these practices and whether they are helping to bridge the access to justice gap would
be useful.
This project reviewed only legal services, strictly defined, as provided by a registered lawyer. In
areas such as family law and employment law there are many other people (e.g. social workers,
Lindsay Briggs and Yan Huang “Asset-Based Community Maps: A Tool for Expanding Resources in Community
Health Programs” (2017) 3 Pedagogy in Health Promotion: The Scholarship of Teaching and Learning 195 at 195.
73
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advocates, McKenzie Friends) who are providing advice and assistance. Research about who these
providers are and what type of advice they are providing would also create a more detailed picture
about the services available to New Zealanders who find themselves in a civil dispute.
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8.

Appendix – Method

The method used mapping, a method which has been employed in a number of settings and
disciplines and can take various forms. The form we used borrows features from community or
participatory asset mapping. Community asset mapping involves gathering a list of existing
resources that can be used by community members.74 Mary Stratton, an adopter of mapping in the
access to justice context has said that mapping has the potential to: 75
Ø bring together and build up networks of all the stakeholders involved in
developing, providing and using legal services for the purpose of sharing
knowledge and collectively identifying action for constructive change;
Ø understand relative distributions of populations and legal services,
including the identification of hard-to-reach groups;
Ø identify and enhance existing programmes and services that work well;
Ø indicate where existing services can be better coordinated and interrelated
to provide holistic programmes;
Ø shift resources where duplication is identified;
Ø identify where service gaps exist and the type of new programmes that will
most effectively meet this need; and
Ø identify needed changes to current law, rules and practice.

The mapping process involves collaboration with community members, including providers of
community services, to ensure that all resources are identified and facilitates active community
participation. ‘Maps’ can then be produced which may take the form of a visual representation
demonstrating geographical dispersion, physical and spatial barriers.76 For the purposes of this
project, mapping involves locating and documenting resources that can be used by community
members with the additional purpose of identifying gaps in service provision. It is hoped that this
can be an impetus for reform so the community may be better served: “By analysing what is
available, effective, and needed, one gains a sound basis for formulating strategies to enhance
existing resources”.77
Mapping has previously been used in the access to justice context by the Canadian Forum on Civil
Justice who conducted two mapping projects: the Self-Represented Litigants Access to Justice
Mapping Project78 and the Alberta Legal Services Mapping Project.79 The Self-Represented
Litigants Access to Justice Mapping Project sought to compile and record both governmental and
non-governmental services available to litigants to persons in Alberta, Canada. The mapping
process elucidated gaps in those services and how changes to these services could be made to best
accommodate the needs of litigants in person. The Alberta Legal Services Mapping Project is the
Sandra Kerka “Community Asset Mapping” Clearinghouse on Adult, Career, and Vocational Education Trends and Issues
Alert (Washington, 2003) at 1.
75 Mary Stratton “Reaching out with Research: Engaging Community in Mapping Legal Service Accessibility,
Effectiveness and Unmet Needs” in Alexy Buck, Pascoe Pleasence, and Nigel Balmer (eds) Reaching Further:
Innovation, Access and Quality in Legal Services (The Stationery Office, Norwich, 2009) 47 at 54.
76 Dana Griffin and Amy Farris “School Counselors and Collaboration: Finding Resources Through Community
Asset Mapping” (2010) 13 Professional School Counseling 248 at 253; Stratton, above n 19, at 8.
77 Briggs and Huang, above n 73, at 196.
78 Mary Stratton Alberta Self-Represented Litigants Mapping Project Final Report (Canadian Forum on Civil Justice, 2007).
79 Stratton, above n 19.
74
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largest mapping project undertaken in Canada to-date and was an extensive “…collaborative
research initiative designed to increase understanding of the legal needs of Albertans, the extent
to which these needs are currently being met, and how access to legal services can be improved”.80
The project involved scoping a variety of resources for information about legal services and related
social services, the demands for these services, and determining where legal needs are not being
met.
This project was the first attempt to map legal services in New Zealand. Given its novelty, only a
pilot was undertaken, using Auckland and Otago as the two test regions.
A.

‘Mining’ sources

In the initial stage, all information that could be found about legal service providers online and in
phonebooks was documented. This included online databases and organisation websites.
Information related to accessibility was recorded (i.e. ‘access routes’ including physical clinics,
phone lines, websites, email addresses, and mobile lines) as well as the types of services provided
(i.e. information, education, advice, representation).
For every mapped service the following information was collected:
Ø
Ø
Ø
Ø
Ø
Ø
Ø
Ø

Name of service
Contact information
Mandate
Description of services
Eligibility criteria
Access routes
Associated support services
Other relevant information

This information was recorded in a series of matrices related to accessibility, geographic location,
and types of services.81
B.

Key informants

Meetings took place with a key informant from ACLC to discuss any leads for legal services that
could not be found online, whether there were any noticeable gaps in service provision and
accessibility, and any other relevant information. The list of identified services was provided to the
key informant to ensure all relevant services had been included. An important element of mapping
research is appreciating that local people are particularly knowledgeable and are competent
research collaborators.82 Discussions with ACLC led to the identification of additional legal service
Stratton, above n 19, at 5.
These were adapted from The Alberta Legal Services Mapping Project, above n 19.
82 See Robert Chambers “Participatory Rural Appraisal (PRA): Challenges, Potentials and Paradigm*” (1994) 22
World Development 1437.
80
81
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providers. The directors of the five service providers were contacted to arrange semi-structured
interviews.
The identification of these services in the Auckland region allowed the possibility of equivalent
services in the Otago region to be identified. These were checked online and with information
from a local practitioner. Information was also received from Community Law Otago.
C.

Legal Aid Audit

Legal aid providers were identified using the online Ministry of Justice ‘Find a legal aid
lawyer/provider’ tool. An audit of these providers (via phone and email) was conducted to identify
any differences between the information supplied by the Ministry of Justice regarding the services
being offered by the providers and actual provision of services, as well as establishing how often
the services were being provided. This helped to ensure mapping accuracy. The lawyers were also
asked if they knew of any other free or low-cost legal services. The providers were asked a short
series of questions including:
Ø Whether the services listed on the Ministry of Justice website corresponded with the
services being provided
Ø Whether the provider had provided legal aid services in the last year, and if so in what areas
Ø If the provider took civil legal aid cases, whether they took all types of civil cases (e.g.,
including intellectual property)
Ø During the last year, approximately what percentage of clients were legally aided
Ø If the provider had a structure to charge a discounted service for individuals who did not
qualify for legal aid
Ø If the provider was aware of any legal service options available for individuals who did not
qualify for legal aid or community law and who also could not afford private legal services
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