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A. Introduction

Th e question whether Shari’a should be recognized and incorporated into the legal 
systems of the liberal democracies of the West is an imposing one. Th e topic is 
fascinating, multifaceted, and inherently complex—straddling law, politics, state-
craft, history, culture, and religion. Th e issue has become a proverbial ‘hot potato’ 
in the corridors of power, as well as the more commonplace cafés, cyberspace chat 
rooms, bars, and living rooms of society. Hardly a week goes by in the West with-
out a controversy erupting over some aspect of Muslim ritual, symbolism, belief, 
or practice.

Take this whirlwind global sampling of examples from 2009. In Britain, the 
Home Offi  ce issued a warning to civil servants not to eat lunch in front of their 
Muslim colleagues during the month of Ramadan.¹ A Christian couple running a 
guest house in Liverpool appeared in court on charges of violating a religious aggra-
vated public order off ence after off ending a Muslim woman guest with their com-
ments that Islamic dress was oppressive to women and put them into ‘bondage’.² 
In Canada, Windsor police issued a public apology to the local Muslim commu-
nity for the ‘embarrassment’ caused by its tactical offi  cers when they conducted 
an arrest operation in connection with the activities of a radical Islamic group.³ 
In Melbourne, Australia, Samir Abu Hamza, a Muslim cleric who instructed his 
male married followers to hit, and force sex upon their disobedient wives, drew 

¹ D Gardham, ‘Home Offi  ce told: “Don’t eat in front of Muslims during Ramadan” ’, Daily 
Telegraph, 20 September 2009.

² J Bingham, ‘Christian couple face losing hotel after criminal charges for off ending Muslim 
woman’, Daily Telegraph, 20 September 2009. Th e couple were later acquitted in the Liverpool 
Magistrates’ Court: N Britten, ‘Hoteliers cleared of abusing Muslim guest’, Daily Telegraph, 
9 December 2009.

³ ‘Windsor police apologize to Islamic community for FBI arrests’, National Post, 12 November 
2009.
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a harsh rebuke from the Prime Minister, Kevin Rudd.⁴ In New Zealand, the 
Department of Corrections revealed that all meat served to prisoners had under-
gone halal slaughter,⁵ and a Muslim woman laid a complaint to the Human Rights 
Commission over her removal from the public gallery of a courtroom for refusing 
to take off  her headscarf.⁶ In the United States, the mass slaughter by Major Nidal 
Malik Hasan of 12 of his Army colleagues at Fort Hood, Texas—and who, accord-
ing to witnesses, shouted ‘Allahu Akbar’ (‘God is great’) before he opened fi re—
sparked renewed debate on the loyalty of Muslims in the US military to American 
values.⁷ In France, President Nicolas Sarkozy called for a ban on the burqa on the 
basis that it perpetuated the subservience of women.⁸ And, as we write, there is a 
stormy response to the verdict of the majority of the Swiss public, by way of legally 
binding referendum, to ban the erection of minarets on mosques.⁹

Regrettably, calm and dispassionate refl ection has not been a feature of most 
discussions to date. Th ere has, as the saying goes, been ‘more heat than light’. 
Th e experience in the two main Western countries to have grappled with rec-
ognition of Shari’a—Canada and the United Kingdom—bears this out. Th e 
Ontario provincial government in 2005 fi rmly rejected the notion of Shari’a 
tribunals adjudicating family and civil disputes, but only after an acrimonious 
debate that began immediately after a Muslim civil justice organization fl oated 
the idea in late 2003.¹⁰ And, of course, the Archbishop of Canterbury’s lecture 
in February 2008 elicited the fi erce volley of criticism that inspired us to create 
this book.

As one informed commentator has pointed out, ‘[i]ntelligent discussion of 
Islamism, democracy, and Islam requires clear and accurate defi nitions. Without 
them, analysis will collapse into confusion and policymaking will suff er’.¹¹ Th e 
key concepts in any area require clarifi cation, and this is especially true in this case. 
Accordingly, we will commence this chapter with brief defi nitions of the principal 
matters under consideration before setting out what we take to be the key issues in 
the debate.

However, one fi nal opening remark. Th e question of the role for Shari’a is not 
one for specialists alone. If we operate from the premise that Shari’a makes claims 

 ⁴ ‘It’s OK to hit your wife, says Melbourne Islamic cleric Samir Abu Hamza’, Th e Australian, 22 
January 2009. 

  ⁵ ‘Only halal-certifi ed meat served to prisoners’, Otago Daily Times, 9 October 2009.
  ⁶ ‘Muslim woman furious at courtroom ban’, New Zealand Herald, 2 September 2009.
 ⁷ ‘Muslim group condemns Hood shootings’, Associated Press, 5 November 2009. ‘Fort Hood 

shootings: the meaning of “Allahu Akbar”’, Daily Telegraph, 6 November 2009; J Berger, ‘Army 
Chief Concerned for Muslim Troops’, New York Times, 8 November 2009; J Young, ‘General Casey: 
diversity shouldn’t be casualty of Fort Hood, Reuters: US Edition, 8 November 2009.

  ⁸ ‘Nicolas Sarkozy pushes for burqa ban in France’, Daily Telegraph, 12 November 2009.
 ⁹ A Williams, ‘Switzerland risks Muslim backlash after minarets vote’, Daily Telegraph, 29 

November 2009.
¹⁰ See Gaudreault-DesBiens, Ch 4 and Shachar, Ch 8 in this collection.
¹¹ B Tibi, ‘Islamist Parties: Why Th ey Can’t be Democratic’ (2008) 19 Journal of Democracy 43, 

43.
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to function in the public square then everyone, Muslim and non-Muslim, has a 
stake in the task of what Abdullahi Ahmed An-Na’im calls ‘negotiating the future 
of Shari’a’.¹²

B. Shari’a

References to Shari’a¹³ in Western circles have, as Tariq Ramadan puts it, become 
something of a ‘bugbear’,¹⁴ evoking dark images of fl oggings, stonings, ampu-
tations, women peering meekly out of eye-slits in sombre full-length garments, 
wide-eyed bearded imams issuing death decrees against blasphemers, and so on. 
What is the Shari’a? Ramadan explains there is ‘not a single defi nition’ of the term 
and instead provides a bifurcated defi nition:

Ash-shari’a1. , on the basis of the root of the word, means ‘the way’ (‘the path leading to 
the source’) and outlines a global conception of creation, existence, death, and the way 
of life it entails, stemming from a normative reading and an understanding of scriptural 
sources. It determines ‘how to be a Muslim.’
Ash-shari’a2. , for . . . jurists, is the corpus of general principles of Islamic law extracted 
from its two fundamental sources (the Qur’an and the Sunnah)  . . .  .¹⁵ 

Th e term ‘Shari’a’ occurs just once in the Qur’an.¹⁶ Th e phrase ‘Islamic law’ is 
often used interchangeably with the Shari’a, and while this usage has its critics, 
others defend the equation.¹⁷ An important related concept is fi qh, which literally 
means comprehension or understanding.¹⁸ Fiqh is the body of reasoned refl ection 
and opinion of Islamic scholars and jurists—as well as the science or method of 
deducing such opinions—concerning what they consider the Shari’a to require of 

¹² A A An-Na’im, Islam and the Secular State: Negotiating the Future of Shari’a (Cambridge, MA: 
Harvard University Press, 2008) viii.

¹³ We shall use the simplifi ed form ‘Shari’a’ in this work. We recognize that many scholars insist 
that this term is to be more accurately rendered as ‘Sharīca’. Other Arabic words and phrases through-
out this work are also given a simplifi ed spelling rather than the precise transcription. Th e editors 
and contributors intend no off ence whatsoever. We shall alternate between the form ‘the Shari’a’ 
and ‘Shari’a’ as the context and discussion dictates. Again, arguably a more accurate rending would 
include the defi nite article.

¹⁴ T Ramadan, Islam, the West and the Challenges of Modernity (Leicester: Islamic Foundation, 
2001) 47.

¹⁵ T Ramadan, Radical Reform: Islamic Ethics and Liberation (Oxford: Oxford University Press, 
2009) 359–360.

¹⁶ Qur’an 45: 18 (‘We have put you on the (true) Path [Shari’a] of religion; so follow that  . . .’): see 
F Griff el, ‘Introduction’ in A Amanat and F Griff el (eds), Shari’a: Islamic Law in the Contemporary 
Context (Stanford: Stanford University Press, 2007) 1, 2; Tibi (n 11 above) 44.

¹⁷ Islamic law is a shorthand expression for what scholars, when referring to the Shari’a, call ‘the 
religious law of Islam’: W Hallaq, Th e Origins and Evolution of Islamic Law (Cambridge: Cambridge 
University Press, 2005) 1. An-Na’im (n 12 above) 3 states: ‘As a concept, [Shari’a] refers to the reli-
gious law of Islam in general, which is derived from human interpretation of the Qur’an and Sunna 
of the Prophet’.

¹⁸ Ramadan (n 14 above) 72, fn 19.
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Muslims in the particular time and locality they fi nd themselves.¹⁹ Fiqh, in other 
words, is the developing jurisprudence of the Shari’a.²⁰

Some modern scholars have been at pains to distinguish between the Shari’a 
and fi qh. Th e latter, says Ramadan, ‘respectable as they are, remain however only 
human attempts which cannot be convenient for all stages in history’.²¹ An-Na’im 
similarly observes:

It is clear that there is no uniform and settled understanding of Shari’a among Muslims that 
can be enforced by the state. Th is is true even within the same school of Sunni or Shi’a juris-
prudence, let alone across diff erent schools and sects. It should be emphasized at this level 
that since every understanding of Shari’a, even if universal among Muslims, is a human inter-
pretation, none should be enforced as state law in the name of Shari’a or Islam as such. At 
another level, because Shari’a is always the product of human interpretation of divine sources, 
any interpretation of it will refl ect the human limitations of those who are interpreting it, 
despite the divinity of the sources they are working with. From this perspective Shari’a will 
always remain open to reinterpretation and evolution, in response to the constantly changing 
needs of Islamic societies and communities in diff erent times and places.²² 

Between Ramadan and An-Na’im there is a subtle but important diff erence, 
 however. Ramadan characterizes Shari’a as derived from the Qur’an and the Sunna.²³ 
An-Na’im characterizes it as ‘a historically-conditioned human interpretation’ of 
divine sources.²⁴ Th is apparently marginal diff erence in phraseology refl ects a wider 
and more sharply defi ned disagreement between those who might be characterized 
as ‘orthodox’ or even ‘fundamentalist’, who would endorse certain historical under-
standings of Shari’a as divinely authoritative, and so-called ‘reformers’, ‘secularists’, 
or ‘liberals’, who would seek to modernize Islamic societies by reference to human 
rights and other standards ostensibly external to Islamic faith and tradition.²⁵ 
Plainly, views about the nature of Shari’a are shaped by both religious and scholarly 
considerations. Religious commitment to the revealed standards of Islam calls for an 
affi  rmation of the divine and authoritative status of the Qur’an and Sunna, including 
the Shari’a at least in its core, revealed content. However, juristic scholarship draws 

¹⁹ J Hussain, Islam: Its Law and Society (Sydney: Federation Press, 2nd edn, 2004) 28.
²⁰ Th ere is the classical fi qh, formulated in the formative era of Islamic history (632–892) as well 

as fi qh that has developed subsequently: L A Khan, ‘Jurodynamics of Islamic Law’ (2009) 61 Rutgers 
Law Review 231, 232–233, fn 4.

²¹ Ramadan (n 14 above) 48.
²² An-Na’im (n 12 above) 282–283.
²³ See, further, Ramadan, Western Muslims and the Future of Islam (Oxford: Oxford University 

Press, 2004), 32–33, describing Shari’a as ‘the corpus of reference in which Islamic universality is 
written down’. However, note also his recognition of the unavoidable human element, characterizing 
Shari’a as an ‘expression’ of the ‘way to faithfulness’: Ramadan (n 14 above) 34.

²⁴ A A An-Na’im, ‘Islamic Foundations of Religious Human Rights’ in J Witte, Jr and J van der 
Vyver (eds), Religious Human Rights in Global Perspective: Religious Perspectives (Th e Hague: Kluwer, 
1996) 337, 353 (emphasis in original). See also M Fadel, ‘Review Essay: Islamic Politics and Secular 
Politics: Can Th ey Co-Exist?’ (2009) 25 Journal of Law and Religion 101, 111–114.

²⁵ Th ese views are canvassed in N Hosen, Shari’a & Constitutional Reform in Indonesia (Singapore: 
Institute of Southeast Asian Studies, 2007) Ch 2.
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attention to diff erences in interpretation of Shari’a, and Islamic scholars debate the 
many questions of interpretation and application that inevitably arise.²⁶

In this context, talk of the Shari’a is misleading to the extent it suggests a monolithic, 
fi xed, and uniform body of positive norms and rules. Th is is to take an ‘essentialist’ 
perspective.²⁷ Th e better view is to acknowledge that there are diff erent concepts of 
Shari’a in diff erent contexts; that is, to adopt instead a ‘multiplist’ perspective.²⁸ As 
An-Na’im has pointed out, there are as many interpretations of Shari’a as there are 
schools—at least fi ve²⁹ —and as many variations in its practical implementation as 
there are regional and cultural diff erences.³⁰ An attempt to distil the Shari’a to its core 
features or basic objects may simply produce a sort of lowest common denominator 
version that is as artifi cial as it is general. An-Na’im observes that one may assert:

that all that is required is to observe the basic objectives or purposes of Shari’a (Maqasid 
al-Shari’a), while fi qh principles are subject to change from one time or place to another. 
But the problem with this view is that the so-called basic objectives of Shari’a are expressed 
at such a high level of abstraction that they are neither distinctly Islamic nor suffi  ciently 
specifi c for the purposes of public policy and legislation. As soon as these principles are 
presented in more specifi c and concrete terms, they will immediately be implicated in the 
familiar controversies and limitations of fi qh.³¹

Controversies such as these are, of course, the bread and butter of jurisprudence 
within any legal system, whether religious or philosophical. Modern liberalism 
seeks to resolve such disputes by ‘bracketing’ the most intractable of them out 
of consideration—namely, the religio-philosophical, which John Rawls called 
‘ comprehensive doctrines’. But, while Islamic scholars continue to engage in the 
familiar controversies to which An-Na’im refers, it is clear that Shari’a is nothing if 
it is not a comprehensive doctrine in Rawls’ lexicon. As An-Na’im himself puts it:

To Muslims, Shari’a is the ‘Whole Duty of Mankind,’ moral and pastoral theology and eth-
ics, high spiritual aspiration, and detailed ritualistic and formal observance; it encompasses 
all aspects of public and private law, hygiene, and even courtesy and good manners.³²

²⁶ See Hallaq (n 17 above).
²⁷ J M Otto, ‘Th e compatibility of Shari’a with the rule of law. Fundamentalist confl ict: 

between civilisations? Within civilisations? Or between scholars?’ in A Groen et al. (eds), Knowledge 
in Ferment: Dilemmas in Science, Scholarship and Society (Leiden: Leiden University Press, 2007) 
Ch 9, 141.

²⁸ Ibid.
²⁹ See An-Na’im (n 12 above) 14–15 and Nazir-Ali, Ch 5 in this collection. One scholar puts the 

total at seven (four Sunni and three Shi’a schools): A Emon, ‘Conceiving Islamic Law in a Pluralist 
Society: History, Politics and Multicultural Jurisprudence’ [2006] Singapore Journal of Legal Studies 
331, 335.

³⁰ See Kolig, Ch 15 in this collection.
³¹ An-Na’im (n 12 above) 35. An-Na’im goes so far as to assert that certain historical expres-

sions of Shari’a have in particular respects been productive of serious injustice and are inadequate to 
‘modern’ conditions. Th ese alleged injustices are candidly addressed in his earlier work, Toward an 
Islamic Reformation: Civil Liberties, Human Rights, and International Law (Syracuse, NY: Syracuse 
University Press, 1990).

³² Ibid 11.
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Ramadan similarly points out that Shari’a ‘touches all the aspects of existence’, 
from the intimately personal, spiritual, and familial, through to the management 
of interpersonal relations at a communal level.³³ Less ‘reformist’ Islamic scholars 
would put this point even more forcefully.³⁴ As Joseph Schacht pointed out several 
decades ago:

Islamic law is the epitome of Islamic thought, the most typical manifestation of the Islamic 
way of life, the core and kernel of Islam itself.  . . .  [T]he whole life of the Muslims, Arabic 
literature, and the Arabic and Islamic disciplines of learning are deeply imbued with the 
ideas of Islamic law; it is impossible to understand Islam without understanding Islamic 
law.³⁵

Whether the ‘comprehensive character’ of Islamic doctrine implies that there 
can be no distinction between religious law and secular law, or between the private 
and the public, remains therefore an open question. But it is on the possibility of 
such distinctions that the argument over the accommodation of Shari’a in Western 
democracies may very largely turn.³⁶

C. Th e West

To identify ‘the West’ is not a matter of reaching for an atlas.³⁷ Th ere is, admit-
tedly, an incontrovertible geographical dimension to the term, and, as an initial 
approximation, one could posit the West as comprising Western Europe and its 
colonial off spring in Canada, the United States, Australia, and New Zealand. Th e 
way one characterizes a thing depends, however, on the nature of the object of 
the characterization as well as the purpose for which it is being characterized. In 
this book we are concerned with the structure and regulation of human societies, 
not trade patterns or military alliances. It is befi tting in a book of this nature, 
therefore, to quote the words of the doyen of law and religion scholarship, Harold 
Berman, on this point:

What is called ‘the West’ is a particular historical culture, or civilization. . . . Th e West is 
a cultural term. It is not, however, simply an idea; it is a community. It implies both a 

³³ Ramadan (n 14 above) 33–34.
³⁴ Fadel (n 24 above) 115 observes: ‘One can imagine, for example, a Sunni Islamist follower of 

Sayyid Qutb or Abu al-A’la al-Mawdudi who rejects the separation of religion and state advocated 
by Na’im as dismissing the historical practice of pre-modern Muslim polities as mere evidence of a 
failure resulting from insuffi  cient commitment to Islamic teachings rather than as evidence of an 
Islamic normative ideal’.

³⁵ J Schacht, An Introduction to Islamic Law (Oxford: Oxford University Press, 1964) 1.
³⁶ See Milbank, Ch 9 in this collection; Gaudreault-Desbiens, Ch 10 in this collection; Fadel 

(n 24 above); L Abu-Odeh, ‘Th e Politics of (Mis)Recognition: Islamic Law Pedagogy in American 
Academia’ (2004) 52 American Journal of Comparative Law 789.

³⁷ H Berman, Law and Revolution: Th e Formation of the Western Legal Tradition (Cambridge MA: 
Harvard University Press, 1983) 2.
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 historical structure and a structured history. For many centuries it could be identifi ed very 
simply as the people of Western Christendom.³⁸ 

Th e people of Western Christendom adopted and over time transformed 
Germanic customs, Greek philosophy, Roman law, and Hebrew religion into a 
unique synthesis.³⁹ Cardinal George Pell puts it this way:

Th e West is the product of a dialogue between what [Pierre] Manet calls ‘the party of 
nature’—that is, the classical inheritance of the Greco-Roman world—and the party of 
grace—by which he means the revelation of the Christian religion. Th e party of nature 
emphasizes pride, magnanimity and the cultivation of the virtues that are natural to man. 
Th e party of grace emphasizes humility, renunciation, and the cultivation of the soul.⁴⁰

As Berman points out, the original idea of ‘the West’ lies in the distinction 
between the Western and Eastern divisions of the Roman Empire and of the 
Christian Church, a division that became especially sharp following the separation 
of the Roman and Orthodox communions in 1054. Th is separation coincided with 
a movement within Western Christianity ‘to make the Bishop of Rome the sole 
head of the church, to emancipate the clergy from the control of emperor, kings, 
and feudal lords and sharply to diff erentiate the church as a political and legal 
entity from secular polities’.⁴¹ Following his mentor, Eugen Rosenstock-Huessy,⁴² 
Berman argued that the West has ever since been characterized by a commit-
ment to ongoing ‘reform’, expressed by a succession of ‘revolutions’ that have both 
reshaped and revitalized its governing institutions. Each such revolution—the 
Papal Revolution of the eleventh century, the Reformation of the  sixteenth century, 
the American and French Revolutions of the eighteenth century, and the Russian 
Revolution of the twentieth century—contributed, directly or indirectly, to the 
Western legal tradition as we know it today. Despite these revolutions, however, 
Berman thought that the tradition retained certain fundamental characteristics, 
the principal ones being:

a relatively sharp distinction between legal institutions and other types of (1) 
institutions (religious, moral, political);
a set of legal institutions administered by a special class of legal profession-(2) 
als (lawyers), themselves trained in a body of legal doctrine which had been 
systematized into a particular legal science or jurisprudence;
a conception of the law as a body of doctrine that develops and evolves over (3) 
the course of centuries, according to an inbuilt capacity for organic change 

³⁸ Ibid 2–3.   ³⁹ Ibid 3.
⁴⁰ G Pell, God and Caesar: Selected Essays on Religion, Politics & Society (M A Casey (ed)) 

(Washington DC: Catholic University of America Press, 2007) 43. See also P Manet, Th e City of 
Man (trans M A LePain) (Princeton: Princeton University Press, 1998) 24–25.

⁴¹ Berman (n 37 above) 2.
⁴² E Rosenstock-Huessy, Out of Revolution: Autobiography of Western Man [1938] (Providence 

and Oxford: Berg Publishers, 1993).
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shaped both by an inner logic and a felt need to adapt to new circumstances 
and expectations;
a conception of the law as both ‘constitutional’ and ‘constitutive’ in (4) 
nature, supreme over the various governing authorities (church, state, 
and civil society), making both necessary and possible the existence of 
a plurality of coexisting jurisdictions (initially of an ecclesiastical, royal, 
feudal, manorial, urban, and mercantile kind) which both compete and 
cooperate with each other within the context of an overarching legal 
order.⁴³ 

As a consequence, the ‘separation of church and state’ has long been 
 fundamental to the constitutional structure of the West.⁴⁴ Jesus Christ taught 
his disciples to render unto Caesar the things that are Caesar’s and to God the 
things that are God’s.⁴⁵ Augustine drew his famous distinction between the 
heavenly and earthly cities.⁴⁶ Pope Gelasius I likewise distinguished between 
priestly authority and the royal power.⁴⁷ Martin Luther wrote of two king-
doms, temporal and spiritual.⁴⁸ Roger Williams referred to a ‘hedge or wall 
of Separation between the Garden of the Church and the Wilderness of the 
world’,⁴⁹ and Th omas Jeff erson wrote similarly of a ‘wall of separation between 
church and state’,⁵⁰ a formula taken up by the United States Supreme Court.⁵¹ 
While each of these authors, separated by time and context, meant something 
specifi cally diff erent, the idea of two distinct powers remained fundamental 
and has continued to shape Western conceptions of the relationship between 
church and state.⁵² What has changed, rather, is the prevailing relationship 
between religion and the state.

Most pre-Christian societies drew no sharp distinction between religious 
 authority and the governing powers.⁵³ Sacrifi cing to the genius of the Roman 
Emperor was enforced as a civic duty, and the early Christians were persecuted 

⁴³ Berman (n 37 above) 7–10. Shari’a cannot, for this reason, be compared to the canon law of the 
Roman Catholic and Anglican Churches. See L C Brown, Religion and State: Th e Muslim Approach to 
Politics (New York: Columbia University Press, 2000) Ch 3.

⁴⁴ On this dualism of authority, see R Ahdar and I Leigh, Religious Freedom in the Liberal State 
(Oxford; Oxford University Press, 2005) 13–15, 34–36.

⁴⁵ Matthew 22:21; Mark 12:17. Likewise, John 18:36: ‘My kingdom is not of this world’.
⁴⁶ Augustine, Th e City of God (413–426).
⁴⁷ Gelasius I, Letter to Emperor Anastasius (494).
⁴⁸ M Luther, Temporal Authority: To What Extent It Should Be Obeyed (1523).
⁴⁹ R Williams, Mr Cotton’s Letter Lately Printed, Examined and Answered (1644).
⁵⁰ T Jeff erson, Letter to the Danbury Baptist Association (1802).
⁵¹ Everson v Board of Education, 330 US 1, 15-16 (1947).
⁵² See B Tierney, ‘Religious Rights: An Historical Perspective’ in Witte and van der Vyver 

(n 24 above) 17. For the texts, see the collection and commentary in O O’Donovan and J Lockwood 
O’Donovan (eds), From Irenaeus to Grotius: A Sourcebook in Christian Political Th ought, 100–1625 
(Grand Rapids MI: Eerdmans, 1999).

⁵³ Tierney (n 52 above) 22.
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due to their refusal to participate in the imperial cult.⁵⁴ In this context,  numerous 
appeals for religious toleration were made by both biblical⁵⁵ and patristic⁵⁶ writ-
ers. However, following the adoption of Christianity as the offi  cial religion of the 
Empire under Th eodosius in 380, attempts were made to use Christianity as an 
instrument of imperial statecraft,⁵⁷ and the Church came to approve the use of 
secular power to exterminate heresy.⁵⁸ Persecution and suppression of religious 
dissent were thereafter frequently justifi ed as ‘necessary’ to preserve the integrity 
of medieval Christendom,⁵⁹ but such voices were not the only ones to be heard. In 
particular, philosophical nominalists such as William of Ockham and Jean Gerson 
developed theories of natural rights and religious freedom founded on the idea of 
‘evangelical liberty’,⁶⁰ and the Reformation idea of the ‘priesthood of all believers’ 
led to a moderate and incomplete form of religious toleration in some Protestant 
lands.⁶¹ Th ese ideas in turn laid the foundations for a more wide- reaching princi-
ple of tolerance, in which ‘freedom of conscience’ was the fundamental value.⁶² 
Indeed, it was largely those who were descended from, or sympathetic to, the 
radical wing of the Reformation who fi rst pursued and implemented policies of 
disestablishment and toleration.⁶³ Toleration was also later urged by important 
fi gures of the Enlightenment, such as Voltaire and Lessing,⁶⁴ and under that infl u-
ence the disestablishment of religion and an increasing secularization has become a 
feature of most contemporary Western states.

As Charles Taylor has recently put it, one account of this secularization consists 
in the notion that:

whereas the political organization of all pre-modern societies was in some way connected 
to . . . some faith in, or adherence to God, or some notion of ultimate reality, . . . the modern 
Western state is free from this connection. Churches are now separate from political struc-
tures . . . Religion or its absence is largely a private matter. Th e political society is seen as 
that of believers (of all stripes) and non-believers alike.⁶⁵

⁵⁴ G E M de Ste. Croix, ‘Why were the Early Christians Persecuted?’ (1963) 26 Past and Present 6.
⁵⁵ Eg I Timothy 2:2.
⁵⁶ Eg Tertullian, Apology and Ad Scapulam (c 212) 2.2.
⁵⁷ C N Cochrane, Christianity and Classical Culture (Oxford: Oxford University Press, 1940) esp 

Ch 9.
⁵⁸ See, eg Fourth Lateran Council (1215) Canon 3; Ahdar and Leigh (n 44 above) 15–22.
⁵⁹ Eg T Aquinas, Summa Th eologica, II:II, Q10, art 8.
⁶⁰ Tierney (n 52 above) 28–29.
⁶¹ See J Witte Jr, Th e Reformation of Rights: Law, Religion, and Human Rights in the Calvinist 

Tradition (Cambridge: Cambridge University Press, 2005) Ch 1.
⁶² S Smith, ‘Discourse in the Dusk: Th e Twilight of Religious Freedom?’ (2008–2009) 122 

Harvard Law Review 1869, 1876–1869.
⁶³ Eg R Williams, Th e Bloudy Tenent, of Persecution, for Cause of Conscience (1644); John Milton, 

Of True Religion (1672). See Ahdar and Leigh (n 44 above) 23–25; Tierney (n 52 above) 34–43.
⁶⁴ F-M Arouet [Voltaire], A Treatise on Toleration (1763); G E Lessing, Th e Education of 

Humankind (1780).
⁶⁵ C Taylor, A Secular Age (Cambridge MA: Belknap Press of Harvard University Press, 2007) 1.
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On this account, the public spaces of the West are now empty of religion: ‘the 
norms and principles we follow, the deliberations we engage in, generally don’t 
refer us to God or to any religious beliefs; the considerations we act on are inter-
nal to the “rationality” of each sphere’.⁶⁶ Secularization in this ‘macro’ or institu-
tional sense⁶⁷ is compatible, as Taylor points out, with large numbers of people in 
a society continuing to hold religious beliefs, and indeed practising their religion 
vigorously—albeit in private. Institutional and structural secularization is diff er-
ent, however, from a second, ‘micro’ or individual manifestation of secularization, 
in which the vast preponderance of the country’s citizens is no longer personally 
religious. Th us, as many have observed,⁶⁸ the United States is a country where 
religion is constitutionally disestablished, yet religious belief and practice appears 
to be thriving; whereas in the countries of Western Europe (many of which retain 
established churches or provide direct state funding for the incumbent traditional 
religious bodies), religious practice has declined to near terminal levels—except of 
course in the case of migrant groups, and especially among the Islamic communi-
ties of Europe.

Pace the received wisdom on secularization that dominates in the West, how-
ever, Islamic scholars such as Talal Asad caution that:

‘the secular’ should not be thought of as the space in which real human life gradually 
emancipates itself from the controlling power of ‘religion’ and thus achieves the latter’s 
relocation. It is this assumption that allows us to think of religion as ‘infecting’ the secu-
lar domain or as replicating within it the structure of theological concepts. . . . Secularism 
doesn’t simply insist that religious practice and belief be confi ned to a space where they 
cannot threaten political stability or the liberties of ‘free-thinking’ citizens. Secularism 
builds on a particular conception of the world.⁶⁹

Th e prevailing secularization discourse thus makes the issue of the accommoda-
tion of Shari’a in Western democracies especially controversial and problematic, 
and not only from an Islamic point of view. As Harold Berman argued, the pro-
gressive secularization of the West has precipitated a far-reaching sense of crisis—
encompassing its legal institutions, procedures, values, concepts, rules, and ways 
of legal thought—in which the idea of the Western legal tradition, and the very 
structure of Western legality, is itself under challenge. In part, this is due to forces 
within the West itself—its ascendant political motifs of secularism, liberalism, and 
individualism—but it is also in part a consequence of the West’s confrontation with 
non-Western civilizations, theologies, and philosophies.⁷⁰ According to Berman, 

⁶⁶ Ibid 2.
⁶⁷ R Ahdar, ‘Th e idea of “religious markets”’ (2006) 2 International Journal of Law in Context 49, 

55–57.
⁶⁸ Ibid 57ff .
⁶⁹ T Asad, Formations of the Secular: Christianity, Islam, Modernity (Stanford: Stanford University 

Press, 2003) 191.
⁷⁰ As Asad has observed (ibid 161), ‘[t]he discourse of European identity is a symptom of anxieties 

about non-Europeans’.
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virtually all of the key characteristics of the Western legal tradition are being 
 challenged in our time, including the belief that the law transcends politics and the 
hope that the law retains a genuine capacity for reform. Western law—by which 
he meant the law of the democratic nation-states of the modern West—is thus rou-
tinely criticized from various quarters as fragmentary, as irredeemably ideological 
and stratifi ed, as an instrument of raw power, and as inherently monopolistic.⁷¹

When considered in this context, the controversy over the Archbishop’s pro-
posal that Shari’a be accommodated in Britain was due not only to disparate views 
about the nature and attractiveness of Shari’a, but also exposed simmering sub-
terranean unease about the identity of the West itself, especially given its mixed 
inheritance of humanistic, religious, and post-modern elements.⁷² Th is crisis of 
identity takes diff erent forms within each Western nation, of course. In France, for 
example, it manifests itself in the Gallic doctrine of laïcité,⁷³ whereas in Canada, 
on one account at least, the debate over Shari’a pivots on the Canadian polity’s 
commitment to the principles of non-discrimination and gender equality.⁷⁴ But in 
both countries, as in other Western democracies, there is a felt tension, not clearly 
resolved, between various ‘secular’ principles (non-establishment of religion, gov-
ernmental neutrality, equality standards, and human rights) and the problem of 
accommodating the diverse religious beliefs and practices of the resident popula-
tion, both established and newly arrived. Further, the accommodation exercise is 
rendered that much more fraught when those who seek to be acknowledged are 
immigrants of a diff erent race from the domestic citizenry, for then policy-makers 
have to contend with certain persistent xenophobic voices that seize their opportu-
nity to be heard.

Western liberalism is supposed to off er a way in which peoples of diff erent 
 religious commitments and worldviews are able to live together, at least through 
some pragmatic modus vivendi—if not, as Rawls hoped for, on the basis of some 
more principled and enduring ‘overlapping consensus’.⁷⁵ But, as the mixed and 
ambiguous responses to Shari’a that have emerged so far suggest, there is reason 
to ponder whether Western secularist statecraft has the resources to accommodate 
Islam without assimilating it into irreducibly Western and derivatively Christian 
thought-forms,⁷⁶ just as there is reason to wonder whether Muslims can fi nd within 
their religious tradition the resources to accommodate themselves to Western 

⁷¹ Berman (n 37 above) 33–41.
⁷² Archbishop Rowan Williams, ‘Civil and Religious Law in England: a Religious Perspective’ 

(see Appendix I).
⁷³ See O Roy, Secularism Confronts Islam (trans G Holoch) (New York: Columbia University 

Press, 2007) Ch 1.
⁷⁴ A C Korteweg, ‘Th e Sharia Debate in Ontario’ (2006) 18 ISIM Review 50. See also Gaudreault-

DesBiens, Ch 4 and Shachar, Ch 8 in this collection.
⁷⁵ See J Rawls, Political Liberalism (New York: Columbia University Press, 1993); M Fadel, ‘Th e 

True, the Good and the Reasonable: Th e Th eological and Ethical Roots of Public Reason in Islamic 
Law’ (2008) 21 Canadian Journal of Law and Jurisprudence 5.

⁷⁶ Cf Asad (n 69 above).
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 traditions and forms of life without continuing to interpret ‘the West’ in a confi ned 
binary fashion, as ultimately either the dār ul-harb (the house of war), or the dār 
ul-Islām (the house of Islam).⁷⁷ Th e accommodation of Shari’a in the West would 
seem to be a litmus test—possibly the litmus test—of whether anything more than 
a modus vivendi between these two forms of life is going to be possible.

D. A Slice of Demography

Islam’s global adherents number some 1.2 billion and can be found on every con-
tinent. Figure 1 illustrates the territorial spread. Within the West, Islam is grow-
ing. Figures 2, 3, and 4 depict the numbers of Muslims in Western nations and 
the present proportions of the total population they represent.⁷⁸ Th is expansion, 
while boosted initially by immigration, is likely to be signifi cantly enhanced in 
the twenty-fi rst century by the higher birth rate of Muslims compared to the non-
Muslim Caucasian majority.⁷⁹

E. Islam, Islamism, and Reform Islam

Islam and Islamism are not to be confused. It would, admits Roger Scruton, ‘be 
the greatest injustice to confuse’ the two.⁸⁰ Islam, as a religion, is distinct from 
Islamism and the various near-synonymous expressions, such as ‘radical Islam’,⁸¹ 
‘political Islam’,⁸² ‘puritanical Islam’,⁸³ and ‘Islamo-fascism’.⁸⁴ Islamism is a politi-
cal philosophy and programme—‘a belligerent ideology bent on eradicating all 
opposition to its claims’⁸⁵ and ‘[a] puritanical ideology . . . [that] is a newly con-
structed version of Islam that does not necessarily have much to do with what the 
faith, at least from a scholarly perspective, was really all about’.⁸⁶ Further, Islamism 

⁷⁷ Fadel (n 24 above) 115–116; and Milbank, Ch 9 in this collection. For some Muslim schol-
ars this question is located within and secondary to a broader project aimed at revitalizing Islamic 
civilization: see, eg A A Allawi, Th e Crisis of Islamic Civilization (New Haven: Yale University Press, 
2009).

⁷⁸ Th e fi gures are taken from the CIA World Factbook, An Analysis of the World Muslim Population 
by Country/Region (2009), available at <http://www.factbook.net/muslim_pop.php>.

⁷⁹ See C Caldwell, Refl ections on the Revolution in Europe: Immigration, Islam and the West (New 
York: Doubleday, 2009) 116–119.

⁸⁰ R Scruton, Th e West and the Rest (London: Continuum, 2002) 109.
⁸¹ Eg M Phillips, Londonistan (New York: Encounter Books, 2006) xxiii.
⁸² Eg M S Muthuswamy, Defeating Political Islam: Th e New Cold War (Amherst, NY: Prometheus 

Books, 2009); the Th ird Section of the Chamber of the European Court of Human Rights in Refah 
Partisi (No 1) v Turkey (2002) 35 EHRR 3 at [59].

⁸³ Eg K A El Fadl, Th e Great Th eft: Wrestling Islam from the Extremists (New York: Harper Collins, 
2005) 16 ff .

⁸⁴ Eg C Hitchens, ‘Defending Islamofascism’, Slate, 22 October 2007.
⁸⁵ Scruton (n 80 above) 109.
⁸⁶ W Hallaq, ‘ “Muslim Rage” and Islamic Law’ (2003) 54 Hastings Law Journal 1705, 1716.
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Fig. 2: Europe
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Fig. 4: Oceania

Australia: 361,000 (1.7%)

New Zealand:
42,000 (1%)

can be divided into two additional branches, according to the means used to the 
same desired ends. Th ere are, Tibi explains, the peaceful, institutional Islamists 
who seek to establish nizam Islami (the Islamic order) based on Shari’a through 
democratic and electoral means.⁸⁷ Th en there are the violent Islamists who wage 
jihād, in the sense of qital or ‘violence’, in order to bring about the same grand 
end.⁸⁸ One of the more visible faces of Islam in Britain is ‘Islam for the UK’, a 
group that organized a march in London in October 2009 (later cancelled in the 
wake of strident counter-protests) calling for the full implementation of Shari’a.⁸⁹ 
Th e object of the organization is ‘to propagate the supreme Islamic ideology within 
the United Kingdom as a divine alternative to man-made law’, ie ‘Izhaar ud Deen 
(Domination of Al-Islam worldwide)’.⁹⁰ However, the organization expressly disa-
vows the violation of the life or property of UK residents⁹¹ and thus would appear 
to be located within the peaceful Islamist camp.

⁸⁷ Tibi (n 11 above) 44.   ⁸⁸ Ibid.
⁸⁹ A Jamieson, ‘ “Muslims want Shari’a law in Britain” claim’, Daily Telegraph, 15 October 2009. 

Groups opposing Islam for UK, such as the Islamic Society of Britain, welcomed the cancellation: 
‘Democratic Muslims pleased as Shari’a demo is called off ’, Daily Religious.com, available at <http://
www.dailyreligious.com/?p=23798>.

⁹⁰ See Islam for the UK website, at < http://www.islam4uk.com/about-us>.
⁹¹ Ibid.
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While these distinctions can be made, however, there can be no denying 
that Islamism is based upon Islam. It is ‘a religionized ideology’.⁹² Islamism 
may or may not be ‘authentic’ (in the sense of being a wholly sincere, coherent, 
and accurate interpretation of Islam), but it is at least a ‘particular interpreta-
tion’ of the faith and its roots are in Islam.⁹³ To what extent the core tenets and 
doctrines of Islam are aggressive, expansionist, and violent is thus a complex 
and controversial question. Islam is a ‘religion of peace’ cry some, while others 
are equally vociferous in asserting the opposite. Some say that it may be unnec-
essary to seek a defi nitive answer to this formidable question: the task can 
be left to historians, theologians, and others to pursue. Christopher Caldwell 
suggests:

How Islamism is related to Islam is beside the point. We can know that Islamism is a 
 serious enemy of the modern liberal state before we have a clear sense of its religious logic 
and before we know what, if anything, it has to do with ‘real’ Islam. Proving that Islamism 
is not the same thing as Islam will not make it less dangerous.⁹⁴

A related theme concerns the so-called ‘clash of civilizations’ thesis. Th e phrase 
is so fi rmly embedded that we forget its very recent coinage and heuristic charac-
ter. Samuel Huntington’s original 1993 article bore a question mark⁹⁵ and in our 
view that marker remains apt. To recap, Huntington’s thesis posited the emer-
gent global ‘fault lines’ as confl icts between civilizations instead of the political 
and ideological boundaries and fl ashpoints of the Cold War. He saw the principal 
clash as that between the West and a grand alliance of Islamic and Confucian 
civilizations. Events after 11 September 2001 have subsequently focused more on 
the Islamic half of the Harvard professor’s putative Western nemesis. Criticism 
can of course be made that the real clash was something entirely diff erent.⁹⁶ For 
our purposes, the main attack has been that Huntington, Bernard-Henri Lévy,⁹⁷ 
George Weigel⁹⁸ and others succumbed to a fallacious ‘essentialist’ understanding 
of Islam.⁹⁹ For broad-brush predictions of civilizational confl ict to be postulated, 
‘Islam’ and ‘the Muslims’ must fi rst be seen as having a unity of mind and purpose 
and a relatively cohesive shared core. But for the critics, this sort of  reductionism 

⁹² Ibid.   ⁹³ Phillips (n 81 above) 168.   ⁹⁴ Caldwell (n 79 above) 282–283.
⁹⁵ S Huntington, ‘Th e Clash of Civilizations?’, Foreign Aff airs, Summer 1993, 22. Interestingly, 

his book version, Th e Clash of Civilizations and the Remaking of the World Order (New York: Simon & 
Schuster, 1996), omits the question mark.

⁹⁶ See, eg J Kurth, ‘Th e Real Clash’, National Interest, Fall 1994, 3. Kurth argues that the real 
confl ict will take place within the West itself in the form of a clash between Western civilization and 
a diff erent grand alliance of multiculturalists and feminists. Others maintain that it is more a ‘clash 
of perceptions’, and that ‘little about our cultures, religions or ways of life . . . suggest coexistence to 
be impossible; rather, it is our perception of this impossibility that drives discord’: F Rusuf, ‘A Clash 
of Perception, not Civilisations’, Daily Telegraph, 9 June 2008.

⁹⁷ B-H Lévy, La Pureté Dangereuse (Paris: Grasset, 1994).
⁹⁸ G Wiegel, Faith, Reason and the War Against Jihādism (New York: Doubleday, 2007).
⁹⁹ Otto (n 27 above) 141–142.
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is not just inaccurate,¹⁰⁰ it unwittingly fuels the very confl ict it seeks to avert. As 
Ramadan observes, ‘Th e theses of Huntington and Lévy have, moreover, their 
 parallels in the Muslim world. Incidentally, these feed into one another and each 
reinforces itself with its alter ego’.¹⁰¹

Discussion of Islamism, ‘clash of civilizations’, and so forth brings into focus 
the role of the ordinary, ‘moderate’ Muslim.¹⁰² Like the vast majority of people 
of whatever faith, the predominant focus of the typical Muslim is not political. 
Rather, theirs is the perennial mundane task of earning a livelihood, paying bills, 
providing for the needs of their family, and, quite simply, minding their own 
business.¹⁰³ Moderate Muslims, by defi nition, do not subscribe to Islamism. 
Indeed, some even suggest that they are the most frequent and numerous victims 
of this ‘clerical fascism’.¹⁰⁴ If that is so, however, others wryly note that they are 
a rather silent majority.¹⁰⁵ Liberal governments eagerly awaiting fi rm denuncia-
tions by Muslim community spokesmen of Al-Qaeda terrorist attacks have been 
consistently disappointed: ‘condemnation of terrorism has never been frequent 
or full-throated enough to assure their fellow citizens. Th ere was a collective 
test of loyalty. Muslims for the most part failed it’.¹⁰⁶ Th e extent to which this 
silence represents tacit acquiescence and support for the radicals remains a moot 
point.¹⁰⁷

On both sides, if ‘sides’ there must be, mutual understanding is required. 
Gross injustices have been perpetrated by (and against) Muslims, Christians, 
and  secularists alike, and those who have suff ered most fi nd it diffi  cult to forget. 
But beyond the injustices and underlying the mutual suspicions are theological 
and philosophical diff erences that need to be understood, especially when we 
consider issues such as the possible accommodation of Shari’a within Western 
legal systems.

¹⁰⁰ Huntington’s Clash of Civilizations ‘[f ]rom an academic standpoint is a shoddy performance’ 
castigates one critic: A Ahmad, ‘Islam, Islamisms and the West’ (2008) 44 Socialist Register 1, 20. 
His 1993 ‘clash’ thesis (n 95 above) is found wanting both empirically and theoretically according 
to another: R P Mottahedeh, ‘Th e Clash of Civilizations: An Islamicist’s Critique’ (1995) 2 Harvard 
Middle Eastern and Islamic Review 1.

¹⁰¹ Ramadan (n 14 above) 266–267. See also W T Cavanaugh, ‘Clash Course’, Commonweal, 
15 January 2008, 21, 23.

¹⁰² Khaled Abou El Fadl (n 83 above), as part of his mission to ‘wrest Islam from the extremists’, 
draws a clear distinction between Muslim ‘moderates’ and Muslim ‘puritans’. In his view (ibid 18), 
‘the majority of Muslims are moderates’. Th ose ‘described by various writers as fundamentalists, 
militants, extremists, radicals, fanatics, jihadists, and even simply Islamists’ he prefers to call ‘puri-
tans, because the distinguishing characteristic of this group is the absolutist and uncompromising 
nature of its beliefs’ (ibid).

¹⁰³ Otto (n 27 above) 150.   ¹⁰⁴ Phillips (n 81 above) xviii.
¹⁰⁵ El Fadl (n 83 above) 6 comments: ‘Moderates constitute the silent majority of Muslims in 

the world, but puritans have an impact upon the religion that is wildly disproportionate to their 
numbers’.

¹⁰⁶ Caldwell (n 79 above) 287.
¹⁰⁷ Muthuswamy (n 82 above) opines: ‘even though many ordinary Muslims are busy eking out a 

living, without their support political Islam’s vision of Islamic conquest would be a nonstarter’.
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To begin with, it is important for liberal secularists in the West to appreciate the 
‘indelible connection that Muslims feel with their God, a tie that the Christian 
West for the most part severed long ago’. Wael Hallaq points out:

Th e idea of giving to Caesar what is Caesar’s and to God what is God’s does not wash in 
the Muslim world-view, for Caesar is only a man, and men, being equal, cannot command 
obedience to each other. Obedience therefore must be to a supreme entity, one that is eter-
nal, omnipotent, and omniscient.¹⁰⁸ 

Because committed Muslims think in theological terms, the nature and character 
of God and His revealed instructions for humankind fundamentally shape Islamic 
attitudes to all issues of life, including those of law and politics. As Wael Hallaq has 
pointed out, mainstream Sunni jurisprudence, infl uenced by the theology of Abu 
al-Hasan al-Ash’ari (d 324 AH/936 AD) and working from the premise that the 
nature of God is radically inscrutable, has traditionally considered the rationale 
behind God’s revealed laws to be beyond human comprehension. Accordingly, the 
rationales for the rules in the revealed texts could be discovered only to the extent 
that God chose explicitly to declare the ratio legis of each case; without divine rev-
elation, the human mind is utterly incompetent to judge whether an act is good or 
bad. As a consequence, traditional Islamic jurisprudence has tended to be literalis-
tic in its interpretation of the Qur’an and Sunna.¹⁰⁹

A second important characteristic of Islamic and especially Sunni jurisprudence 
is that it has historically been administered by a body of jurists that is generally 
independent of state regulation.¹¹⁰ Th ere is no jurisdictional hierarchy within 
Islam, unlike the canon law systems of the Roman Catholic curia and other 
Christian churches.¹¹¹ In contrast to Roman and European civil law, which is pri-
marily legislative in character, and unlike English common law, which is essen-
tially judicial in origin, Islamic law is a law of jurists and legal scholars.¹¹² In this 
connection, Hallaq argues that the characteristic response of Sunni jurisprudence 
to the problem of regulating the opinions issued by Islamic jurists was to fi x upon 
certain canonical works, with each school favouring its particular authoritative 
authors, thus contributing to the highly conservative character of traditional 
Islamic jurisprudence.¹¹³

¹⁰⁸ Hallaq (n 86 above) 1706.
¹⁰⁹ W Hallaq, A History of Islamic Legal Th eories: An Introduction to Sunni Usul Al-Fiqh 

(Cambridge: Cambridge University Press, 1997) 135-136, 207.
¹¹⁰ Ibid 208.
¹¹¹ See J A Brundage, Th e Medieval Origins of the Legal Profession: Canonists, Civilians, and Courts 

(Chicago : University of Chicago Press, 2008).
¹¹² M C Bassiouni and G M Badr, ‘Th e Shari’ah: Sources, Interpretation, and Rule-Making’ 

(2002) 1 UCLA Journal of Islamic and Near Eastern Law 135, 136–137.
¹¹³ Hallaq (n 17 above) 208.
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Th irdly, Islamic jurisprudence off ers a comprehensive framework for the whole 
of life: no area of human endeavour is untouched by the Shari’a.¹¹⁴ As Hallaq 
observes:

[Islamic] law defi ned not only the Muslim way of life, but also the entire culture and psyche 
of Muslims throughout fourteen centuries. Islamic law governed the Muslim’s way of life 
in literally every detail, from political government to the sale of real property, from hunting 
to the etiquette of dining, from sexual relations to worship and prayer. It determined how 
Muslims conducted themselves in society and in their families; how they designed and 
ordered their cities and towns; and, in short, how they viewed themselves and the world 
around them.¹¹⁵

As in the medieval and modern West, there is, fourthly, a strong insistence 
within traditional Islam on the rule of law: according to classical and medieval 
Islamic thought, all political authorities are bound by the law and responsible to 
administer it. Th us, although many Muslim jurists were customarily appointed 
to administrative and judicial positions, the body of law that they studied and 
expounded operated very largely outside of state infl uence and provided a kind 
of counter-balance to it.¹¹⁶ And yet, there was not the same separation of life into 
diff erent spheres governed by distinct jurisdictions that emerged in medieval 
Christendom; the pluralism in the Islamic tradition lay in the variety of schools of 
interpretation and the multiplicity of states in which Shari’a was applied.

As Hallaq also points out, however, Western colonization of the Islamic world 
during the nineteenth and early twentieth centuries led to the creation of ‘sover-
eign’ nation-states and the enactment of ‘positive’ legal codes embodying ‘secular’ 
legal values. Th ese codes, on the model of nineteenth-century legal positivism, dis-
placed the Islamic jurists and their Shari’a. Hallaq argues that this does much to 
explain not just the fundamentalist resurgence with its emphasis on the reinstitu-
tion of Islamic law, but also why so many contemporary Islamic states are oppres-
sive regimes: the institutional and social roots of the old Shari’a-based rule of law 
have been severed and not yet restored.¹¹⁷

Into this context, ‘Reformist’ scholars within the Islamic tradition have, in the 
last century or so, sought, through various techniques of Qur’anic interpretation 
and jurisprudential logic, to carve out a middle way between Islamist literalism 
and secularist modernism. Without attempting to pronounce upon the cogency of 
these techniques or to predict how successful they are likely to be in the long term, 

¹¹⁴ Christianity struggles to recapture this insight—that all of life in all its dimensions is lived 
by faith and invested with religious signifi cance—and to overcome well-entrenched dualistic ten-
dencies to compartmentalize life into neat boxes marked ‘the sacred’ and ‘the secular/profane’. See 
A Wolters, Creation Regained: Biblical Basics for a Reformational Worldview (Grand Rapids MI: 
Eerdmans, 1985) 49–54.

¹¹⁵ Hallaq (n 86 above) 1707.
¹¹⁶ Ibid 1708–1710. See, further, Hallaq (n 17 above) Ch 8.
¹¹⁷ Hallaq (n 86 above) 1711–1715. Cf N Feldman, Th e Fall and Rise of the Islamic State (Princeton: 

Princeton University Press, 2008).
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it seems to us to be of great signifi cance that these projects are not simply juristic or 
philosophical, but are fundamentally theological in character. Reformists charac-
teristically seek to identify the ‘spirit’, as distinct from the ‘letter’, of the law, thus 
avoiding the literalism of the traditional schools. But such reformism, as Hallaq 
points out, is premised upon a rejection of the fundamental principle of Ash’arite 
theology, in which it is asserted that human reason is independently incapable of 
distinguishing between right and wrong and of discerning the ratio legis of the 
Shari’a. On the contrary, the reformists follow the lead of path-breakers such as 
Muhammad ‘Abduh (d 1905), who maintained that there is an inherent harmony 
between the deliverances of sound reason and the dictates of divine revelation: 
if there appears to be a contradiction it is because one or the other has been mis-
understood.¹¹⁸ We note, here, that such a move is remarkably reminiscent of the 
synthesis of reason and revelation inaugurated in profoundly infl uential terms by 
St Th omas Aquinas in thirteenth-century Europe.¹¹⁹

F. Liberal Democracies and Shari’a: Th e Broad Policy Options

Any comprehensive philosophy or ideology must deal with those who oppose 
its basic tenets—what Larry Alexander calls the ‘foreign policy problem’.¹²⁰ 
Liberalism is no exception. Like medieval Christianity or traditional Islam, con-
temporary liberal democracy will defend itself when its fundamental premises 
or major institutions are directly challenged. As US political theorist, William 
Galston, observes: ‘A liberal democracy must have the capacity to articulate and 
defend its core principles, with coercive force if needed’.¹²¹ Liberalism has, nec-
essarily, an in-built antipathy to religions that oppose its teachings about truth, 
goodness, and meaning.¹²²

A landmark case of direct relevance to this point is the unanimous 2003  decision 
of 17 judges of the European Court of Human Rights in Refah Partisi (No 2) v 
Turkey.¹²³ Refah Partisi (the Welfare Party) was the largest political party in Turkey’s 
Parliament, and in a coalition Government, when in January 1998 it was dissolved 
and its assets confi scated. Th e Constitutional Court of Turkey at fi rst instance 

¹¹⁸ Hallaq (n 109 above ) 212.
¹¹⁹ Aquinas, Summa contra Gentiles (1259–1265), Bk I, esp chs 3, 7, and 8. See, further, 

Budziszewski, Ch 11 in this collection.
¹²⁰ L Alexander, ‘Liberalism, Religion and the Unity of Epistemology’ (1993) 30 San Diego Law 

Review 763, 763–764.
¹²¹ W Galston, ‘Expressive Liberty, Moral Pluralism, Political Pluralism: Th ree Sources of Liberal 

Th eory’ (1999) 40 William & Mary Law Review 869, 904.
¹²² ‘A liberal society must be intolerant and nonneutral towards the forms of life that are incon-

sistent with or threatening to its liberal values of human society and the values necessary for its 
preservation’: P Ikuenobe, ‘Diverse Religious Practices and the Limits of Liberal Tolerance’ in 
D Odell-Scott (ed), Democracy and Religion: Free Exercise and Diverse Visions (Kent OH: Kent State 
University Press, 2004) 309, 316 (original emphasis omitted).

¹²³ (2003) 37 EHRR 1.
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justifi ed this action on the ground that the Party was a ‘centre of activities contrary to 
the principle of secularism’. Th is decision was in turn upheld by four votes to three 
in the Th ird Section of the Chamber of the European Court of Human Rights at 
Strasbourg on 31 July 2001, and reaffi  rmed unanimously by the Grand Chamber 
of that Court on 13 February 2003. Th e Strasbourg Courts’ grounds for uphold-
ing such drastic action were that the Refah Party had been shown to advocate and 
intend the introduction of Shari’a, either for everyone or as part of a plural system 
of laws for citizens of diff erent faiths, and that its leaders’ statements about jihād 
did not clearly rule out resort to force to achieve its aims. Signifi cantly, the Court 
observed that even in the absence of threats of force, both Shari’a and plural reli-
giously based legal systems were in themselves inherently incompatible with the 
European Convention on Human Rights and the conceptions of democracy and 
the rule of law that it enshrines. Th e following key passage of the lower court was 
adopted by the Grand Chamber:

Like the Constitutional Court, the [Th ird Section of the Chamber of the European] Court 
considers that Shari’a, which faithfully refl ects the dogmas and divine rules laid down 
by religion, is stable and invariable. Principles such as pluralism in the political sphere or 
the constant evolution of public freedoms have no place in it. . . . It is diffi  cult to declare 
one’s respect for democracy and human rights while at the same time supporting a regime 
based on Shari’a, which clearly diverges from Convention values, particularly with regard 
to its criminal law and criminal procedure, its rules on the legal status of women and the 
way it intervenes in all spheres of private and public life in accordance with religious pre-
cepts. . . . In the Court’s view, a political party whose actions seem to be aimed at intro-
ducing Shari’a in a State . . . can hardly be regarded as an association complying with the 
democratic ideal that underlies the whole of the Convention.¹²⁴

Th e Court here invoked what has been described as the principle of ‘militant 
democracy’.¹²⁵ Th is was explained in the Th ird Section’s summary of the Turkish 
Government’s case against Refah Partisi:

Th e Government asserted that, when confronted with the risk which political Islam rep-
resented for a democratic regime based on human rights, that regime was entitled to take 
measures to protect itself from the danger. ‘Militant democracy’, in other words a demo-
cratic system which defended itself against all political movements which sought to destroy it, 
had been born as a result of the experience of Germany and Italy between the wars with 
fascism and national-socialism, two movements which had come to power after more or 
less free elections. In the Government’s submission, militant democracy required politi-
cal parties, its indispensable protagonists, to show loyalty to democratic principles, and 
accordingly to the principle of secularism.¹²⁶

¹²⁴ Ibid at [123] (emphasis added).
¹²⁵ For an illuminating critique of the concept, see P Macklem, ‘Militant Democracy, Legal 

Pluralism, and the Paradox of Self-Determination’ (2006) 4 International Journal of Constitutional 
Law 488.

¹²⁶ Refah Partisi (No 1) v Turkey (2002) 35 EHRR 3 at [62] (emphasis added).
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A more forceful response by the European Court of Human Rights to the advo-
cacy of Shari’a by a European political party can hardly be imagined. Th e Court’s 
response is comparable to those who are sceptical, if not openly antagonistic, to 
the recognition of Shari’a in any form. For them, state acknowledgment and adop-
tion of Shari’a is a dangerous folly, even if allowed only in limited form and even if 
democratically adopted. Over time, they contend, the familiar slippery slope will 
operate: the ambit of Shari’a law will incrementally expand, an inexorable out-
working of its comprehensive scope and the theonomic logic on which it is based. 
Th e altered demographics, and consequent greater political clout of the swelling 
Muslim communities, convince these commentators that this is one slippery slope 
that will actually materialize.¹²⁷

Th ere are others, however, working also within the framework of liberal demo-
cratic politics, who support the recognition of Shari’a, at least to some extent. In 
its strongest variant, this accommodation takes the form of a fully fl edged parallel 
system of justice operating alongside existing state law. More qualifi ed accommo-
dations (such as that advocated by Archbishop Rowan Williams) involve certain 
‘safeguards’ to the admission and enforcement of Shari’a, including restrictions on 
its jurisdiction, maintenance of its entirely voluntary nature, and subordination 
of religious rules and judgments to human rights norms. Th us, for example, some 
suggest that Shari’a should govern certain areas of law only—most commonly only 
civil law, family and fi nancial aff airs—and not criminal law. In addition, some 
insist that Shari’a must not be imposed upon persons, especially upon the vulnera-
ble or oppressed: hence the rights of Islamic women to opt out of Islamic adjudica-
tion and appeal to the secular courts must be maintained. Relatedly, there are those 
who argue that the operation of Shari’a must be subject to anti-discrimination 
principles. On this view, historically hard-won protections of women’s rights—to 
equal treatment, for instance—cannot be jettisoned simply because we want to 
accord religious law limited autonomy.

Lying behind these specifi c policy responses to Shari’a are diff erent attitudes to 
the state’s treatment of minorities and their religious and cultural needs. Within 
the framework of liberal-democratic political thought, the various views can be 
spread along a continuum.¹²⁸

At one end is assimilation. In its pure form, assimilation allows no exceptions 
at all for minorities. Th e law is the law and ‘when in Rome, one must do as the 
Romans do’. Migrants and their off spring, as well as indigenous peoples, are to 
blend into the dominant culture. When believers of a particular religion fi nd 
themselves in confl ict with the general law, then it is them, and not the state, which 

¹²⁷ Eg Muthuswamy (n 82 above).
¹²⁸ We draw here from Ahdar and Leigh (n 44 above) Ch 3 and W Cole Durham Jr, ‘Perspectives 

on Religious Liberty: A Comparative Framework’ in J Witte, Jr and J van der Vyver (eds), Religious 
Human Rights in Global Perspective: Legal Perspectives (Th e Hague: Kluwer, 1996) 1.
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must yield. And if they will not, or cannot,¹²⁹ the believers will have to face the 
consequences—fi nes, arrest, imprisonment, de-registration, and so on. Now it is 
true that assimilation in its strict and undiluted form has probably never been prac-
tised. States have invariably been prepared to grant the occasional ad hoc exception 
where these sorts of concessions do not cost the state too much—in terms of both 
loss of face and derogation from signifi cant societal objects that would otherwise 
be met by the law.

Th is leads us to the accommodation model. In the West, the long-standing 
 policy of assimilation has been replaced by multiculturalism as the preferred gov-
ernmental stance toward minorities and migrants. Multiculturalism has come 
under a sustained critique of late, but this debate cannot be pursued in depth 
here.¹³⁰ Th e point of present concern is that self-consciously multicultural societies 
seek to make due allowance for diff erence. A liberal and tolerant state on this view 
recognizes religious pluralism and the genuine call of conscience by making rea-
sonable accommodation of cultural and religious minorities, within the framework 
of a comprehensive system of law. But note the italicized words. It is not accommo-
dation at all costs, but only an allowance that is ‘due’ and ‘reasonable’. And in the 
modern West, what is reasonable is for the powers-that-be to determine—given 
all the usual exigencies and countervailing concerns such as public health, safety, 
order, and the rights of others. Further, accommodation is located fi rmly within 
the existing legal framework of constitutional norms. Accommodation is seen as 
a gracious concession conferred by the framers of the single overarching law for all 
citizens and decidedly not the acknowledgment of a rival legal order that some citi-
zens, by virtue of their faith, can avail themselves of.

Any yet, accommodation is ‘an elastic term’.¹³¹ As Jeremy Waldron has expertly 
clarifi ed,¹³² it may take two broad forms: (a) exemptions from the general law; and 
(b) enforcement of transactions governed by religious norms. Exemptions from the 
law of the land are familiar and usually uncontroversial—Sikh motorcycle riders 
are permitted not to wear crash helmets and devout doctors may be excused from 
having to perform or counsel abortions.¹³³ Sometimes the exemptions are more 

¹²⁹ For example, Muslims in Britain have a strong preference for marrying spouses from abroad, 
leading Caldwell (n 79 above) 225 to warn that large numbers of marriage migrants is ‘evidence of 
a collective choice against assimilation [and] indicates that an “ethnic minority” is waiting patiently 
not until it is welcome enough to assimilate, but until it is strong enough to separate’ (emphasis in 
original).

¹³⁰ For a valuable discussion, see A Rubenstein, ‘Th e Decline, but not Demise of Multiculturalism’ 
(2007) 40 Israeli Law Review 763. Stanley Fish provides a characteristically provocative and search-
ing analysis in his ‘Boutique Multiculturalism, or Why Liberals Are Incapable of Th inking about 
Hate Speech’ (1997) 23 Critical Inquiry 378.

¹³¹ See Budziszewski, Ch 11 in this collection.
¹³² See Ch 7 in this collection.
¹³³ See Ahdar and Leigh (n 44 above) Ch 6.
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contentious, however—one thinks here of the sacramental use of narcotics such as 
marijuana for Rastafarians or peyote for native American Indian tribes.¹³⁴

What the Archbishop of Canterbury meant in his lecture when he referred to 
‘supplementary jurisdictions’¹³⁵ was the recognition and enforcement of trans-
actions by religious tribunals according to religious norms, the second form of 
accommodation identifi ed by Professor Waldron. In simple terms, he envisioned 
tribunals with limited powers being able to resolve certain kinds of disputes accord-
ing to their own religious law, and the state cooperating by enforcing those judg-
ments. However, the existing UK arbitration law, the Arbitration Act 1996, already 
embraces religious tribunals within its framework—a context which implies that 
the Archbishop’s proposal was either positively ‘otiose’¹³⁶ or directed to something 
signifi cantly more than merely affi  rming the rights of individual believers to agree 
to submit their disputes to the arbitration of religious courts. Indeed, Dr Williams 
referred explicitly to ‘something like a delegation of certain legal functions to the 
religious courts of a community’,¹³⁷ suggesting a kind of permanent recognition of 
a standing system of religious courts having a form of presumptive jurisdiction over 
all persons identifi ed with that religion. However, at the same time he proposed 
this subject to the bedrock condition that any religious court process must have 
in-built safeguards, such as the right of appeal to the regular civil courts, and be 
subject to continual ‘monitoring’ by the state in order to ensure that the ‘rights’ and 
‘liberties’ of vulnerable individuals are protected.¹³⁸

Such an arrangement, if secured on these grounds, does not quite amount to 
a comprehensive regime of devolution and autonomy, or what the Archbishop 
referred to (and expressly refused to support) as ‘parallel’ jurisdictions,¹³⁹ but it 
may, over time, come close. Notably, Dr Williams considered the recognition of 
religious tribunals to be properly understood as a matter of ‘communal rights’ 
and ‘public’ legitimacy, and he rejected the idea that the state be conceived as a 
‘sovereign order’ which confers upon other, subordinate orders the merely positive 
right to exist.¹⁴⁰ Rather, he suggested that the ultimate ground of such accom-
modation ought to be a commitment to ‘human dignity as such’—no matter how 
any particular community might understand itself and its rights.¹⁴¹ However, 
as Jean-François Gaudreault-DesBiens points out,¹⁴² conceiving the question of 
the accommodation of Shari’a courts in this way runs the serious risk of over-
simplifi cation and a failure to grapple with the much stronger claims that may 
be made, involving a kind of autonomous self-government, or what Gaudreault-
Desbiens characterizes as a form of personal federalism.¹⁴³ Autonomy of this 

¹³⁴ See K Greenawalt, Religion and the Constitution, Vol 1: Free Exercise and Fairness (Princeton 
NJ: Princeton University Press, 2006) Ch 5.

¹³⁵ See Appendix 1 at [10], [11], [13], [14], and [20].
¹³⁶ A Tucker, ‘Th e Archbishop’s unsatisfactory legal pluralism’ [2008] Public Law 463, 466.
¹³⁷ Appendix 1 at [8].
¹³⁸ Ibid at [10], [11], [14], [16], [19], and [29].   ¹³⁹ See ibid at [30].
¹⁴⁰ Ibid at [8], [12], and [15].   ¹⁴¹ Ibid at [17].   ¹⁴² See Ch 4 in this collection.
¹⁴³ See Ch 10 in this collection.
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kind is what Professor Budziszewski in this volume  distinguishes as a third level 
of accommodation.¹⁴⁴ Under this stronger model, religious courts are in no 
sense subordinate or subject to review by the ordinary civil courts.¹⁴⁵ Under such 
a regime, a wider range of possibilities emerges, which could include the imposi-
tion of punishments for violations of distinctly religious norms and rules (fi nes, 
corporal and even capital punishment for blasphemy, apostasy and adultery, for 
example), or punishments that are even more severe than those issued by the 
general law as a response to the perpetration of certain crimes (amputation for 
theft, for instance).

G. Th e Essays

As we have sought to show, the issues raised by the accommodation of Shari’a 
within Western countries are simultaneously legal, political, sociological, reli-
gious, and philosophical. For this reason, the essays collected in this volume are a 
deliberately eclectic mix, representing diverse perspectives on the topic. Th ere are 
contributions from a range of disciplines (political philosophy, law, theology, soci-
ology), written from the perspective of several religions and worldviews (Christian, 
Muslim, Jewish, agnostic), various political persuasions (‘liberal’, ‘conservative’, 
‘communitarian’), and diverse geographical locations (Europe, North America, 
and Australasia). We have endeavoured to secure as wide a range of views as possi-
ble. As is often the case, however, supply did not quite meet demand and the reader 
will have to judge where the gaps in coverage and analysis lie.

By way of a very brief overview of the essays we start with Tariq Modood. 
Professor Modood is at the forefront of British discussions of multiculturalism. 
With the benefi t of the effl  uxion of a year or so, he refl ects upon his initial defence of 
Archbishop Williams’ lecture and his condemnation of the vitriolic Islamophobic 
outcry that followed. He fi nds that his initial assessment was sound and builds his 
case for a British instantiation of what he terms, ‘multicultural citizenship’, based 
on a ‘multilogical’ dialogue among equal citizens of all faiths, operating within 
the context of a ‘moderate secularism’ which accommodates religion in many and 
varied ways.

Professor Modood’s essay is the fi rst of several in this collection that discuss 
the arguments in Archbishop Williams’ lecture directly and seek to place it in its 
context. In a most penetrating and original analysis, leading Christian theologian 
John Milbank dissects the Archbishop’s lecture further, going well beneath the 
surface cut-and-thrust of the all-too ephemeral, if not intestinal, commentary of 

¹⁴⁴ See Ch 11 in this collection.
¹⁴⁵ One version of parallel jurisdictions is the Malaysian model. For trenchant criticism, see J 

Neoh, ‘Islamic State and the Common Law in Malaysia: A Case Study of Lina Joy’ (2008) 8 Global 
Jurist (Article 4), available at <http://works.bepress.com/joshua_neoh/1/>.
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the day, to the man himself and his theology. Professor Milbank notes that 
Dr Rowan Williams’ erudition and ability to see all sides of an argument, as 
well as the many subtle nuances of the issues at stake, has paradoxically been his 
Achilles heel. While perfect for the Oxford don (which Williams once was) this 
same fair-mindedness and courage can land Williams the Primate (and leader of 
the Anglican communion) in hot water. Williams, in Milbank’s opinion, deserves 
better.

Professor Jean-François Gaudreault-DesBiens, in turn, analyses the Archbishop’s 
lecture in largely jurisprudential terms. He identifi es and clarifi es the main thrust 
of the Archbishop’s lecture in its recommendation of an accommodation of Shari’a 
courts in the form of a kind of ‘delegation’ of state authority subject to ‘conditions’ 
and ‘monitoring’. Th en, as a prelude to a more substantive analysis and critique 
(published as a second chapter in this volume), Gaudreault-DesBiens draws atten-
tion to certain undeveloped themes and resulting problems in Williams’ argument. 
Williams adopts a primarily individualist and private law-centered framework, he 
says, which tends to conceal the potential public law implications of the accommo-
dation of Shari’a. Th ere is a signifi cant diff erence, he explains, between ‘opting out 
of state institutions on religious grounds and asking the state to institutionalize, 
through positive law, faith-based jurisdictional authorities’. Th e Archbishop, he 
suggests, does not fully grapple with the implications of his call for the recognition 
of a positive and collective, and not merely negative and individual, conception of 
religious freedom and identity. To illustrate this, Gaudreault-DesBiens recounts in 
some detail the way in which calls for the accommodation of Shari’a in Ontario, 
especially given the ‘prescriptive and hegemonic tone’ of the language in which 
these calls were made, were very diffi  cult to distinguish from demands for a kind 
of ‘quasi sovereignty’.

Dr Michael Nazir-Ali is perhaps better known as the Bishop of Rochester, a post 
he held with great distinction until he resigned in 2009. His public persona is also 
linked to brave media utterances stating what many already knew, but were afraid 
to declare—that certain suburban enclaves of Britain were now ‘no go’ areas for 
non-Muslims. In his lucid essay, Dr Nazir-Ali clarifi es the meaning, sources, and 
interpretive principles governing Shari’a. Several important concrete topics—the 
role of women, blasphemy, apostasy, jihād, Islamic banking and fi nance, and so 
on—are also explored. Nazir-Ali does not rule out Shari’a ‘councils’ or tribunals of 
limited jurisdiction provided the rights of the vulnerable are protected, but he cau-
tions that if admitted their operation would need to be carefully monitored.

In the last of the essays in this collection which focus particularly on the 
Archbishop’s lecture, James Skillen artfully identifi es and interrogates the possible 
meanings that Dr Williams might have intended in his lecture as a way of opening 
several crucial questions about the nature of religious communities and other non-
governmental institutions, their relation to systems of public law and  governance, 
and the meaning of legal and governmental universality. It is important for 
Dr Skillen that, although traditional Shari’a off ers a kind of rule of law and balance 
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of powers between the authority of the jurist-scholars and the political and judicial 
authority of the state, it is also true that Shari’a’s reach is ‘as wide and deep as the 
whole community’ and that it is not evident in any of the schools what the limits 
of a government’s authority ought to be. Th e key question for Skillen is whether 
Islam has the resources within its own theology to provide a justifi cation for and a 
defence of a diff erentiated society and a pluralized authority structure.

Skillen’s essay forms a kind of bridge between essays focussed on Dr Williams’ 
lecture and its context and those which undertake broader theoretical and policy 
analyses of the ‘Shari’a in the West’ issue. Th e second part of the collection con-
tains a series of essays which lay out broad theoretical frameworks for the assess-
ment of what it would mean for the West to ‘accommodate’ Shari’a.

Professor Jeremy Waldron draws upon his formidable command of liberal polit-
ical theory to burrow down to the animating principles and models of accommo-
dation of religious minorities that policy-makers ought to be pondering. Diffi  cult 
but unavoidable questions recur: Is there room for an accommodation at all? If 
so, how ought this concession to be distributed among the citizenry? And are 
those exempted from the general law (and governed instead by religiously based 
norms) adequately protected from exploitation? Th e answers to these are hardly 
self- evident or straightforward but, as Waldron says, ‘No one ever said that think-
ing about accommodations would be easy’.

Professor Ayelet Shachar’s book, Multicultural Jurisdictions, is a seminal work 
in the fi eld. Her notion of ‘transformative accommodation’ (reform within the 
religious tradition in response to inescapable cultural forces) featured promi-
nently in the Archbishop’s lecture. In what will be another keenly read piece, 
Dr Shachar revisits the pitfalls of ‘privatized diversity’ in the form of state-
 approved, faith-based arbitration tribunals. She calls for a greater measure of 
‘regulated interaction’ between the state and the religious community to ensure 
that a baseline of citizen-guaranteed rights is preserved. Th is safeguarding of 
hard-won rights is especially crucial, she says, for devout female members of the 
religion concerned.

Professor Milbank picks up from his earlier essay in this volume by traversing 
some very deep and diffi  cult intellectual terrain. Readers will need to strap them-
selves in for an exhilarating ride. His thesis is that the entire idea of group rights is 
rooted in a medieval ‘corporatist’ and nineteenth-century ‘organicist, pluralist’ tra-
dition that is indubitably Christian. In this context he presents the striking argu-
ment that only a distinctly Christian polity—not a secular postmodern one—can 
actually accord Islam the respect it seeks as a religion. For Milbank, the answer to 
many of the apparently intractable questions bedevilling liberal polities in the face 
of insistent claims by religious communities to public recognition may be found in 
something that resembles a Christendom redux.

Gaudreault-DesBiens, in his second essay in this collection, asks whether it is 
possible to accommodate Shari’a courts without engaging in a reconfi guration of 
the political structure of the state as a whole, particularly in the form of a kind 
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of ‘personal federalism’. After reciting several common criticisms of  personal 
 federalism arrangements, Gaudreault-DesBiens draws attention to the fact that 
such arrangements have, to date, been implemented almost exclusively within 
Middle Eastern or Asian societies. While such schemes may in practice have 
worked tolerably well in the circumstances of those societies, Gaudreault-DesBiens 
points out that the adoption of similar systems within Western countries may pos-
sibly present the kinds of ‘unintended consequences’ typical of ‘legal transplants’ 
generally. Th is kind of ‘reverse Orientalism’ needs to be assessed carefully for its 
likely consequences, not just in ‘the West’, but in the particular circumstances of 
each country. Something that might work in the United Kingdom may not work so 
well in Canada, or in France, for example.

Professor Budziszewski subjects the idea of separate jurisdictions to yet another 
penetrating analysis and critique. Although delivered in an at times ironic style, his 
intent is very serious. Premised upon a most helpful explication of the three levels 
of civil accommodation, he shows that the argument that separate jurisdictions 
might provide a kind of modus vivendi is not only unprincipled, but potentially 
chaotic, if not also quixotic and dangerous. It provides no ground upon which to 
determine which religious and other groups should be entitled to their separate 
courts, and it is naive about the potential that separate jurisdictions of this kind 
might have for gaming and manipulation by those who have ulterior motives. For 
diff erent reasons, Budziszewski also shows that ‘principled’ defences of jurisdic-
tional plurality are internally self-contradictory: grounding the argument on the 
‘equal treatment’ of all religions is problematic for there is no ‘universal’ concept of 
equal treatment, only ‘partial’ ones, so to implement equal treatment is to impose 
a particular conception of equality about which religions disagree. Budziszewski 
proposes, on the contrary, that the natural law tradition can, in principle, make 
possible an authentic dialogue about the rule of law between Christians, Jews, and 
Muslims in a manner consistent with their respective theologies. However, he is 
also aware of potential problems with this proposal in practice—including ques-
tions whether the Islamic religion, properly understood, recognizes some acts as 
intrinsically evil, whether it authorizes holy war, and whether it justifi es religious 
coercion and the death penalty for conversion from Islam.

Th e collection next turns to a series of essays that are primarily focussed on the 
question of the accommodation of Shari’a within particular jurisdictions.

Senator Sophie van Bijsterveld brings a unique perspective to this volume as a 
current member of a European legislature. As a law professor at Tilburg University 
and leading academic on Dutch church-state relations, she explains how the 
Netherlands has responded to the growth of its Muslim community. Th e key 
theme, as the old song went, is one of ‘getting to know you’. As the Dutch authori-
ties become more familiar with the Muslim culture and worldview, she argues, 
the ongoing process of contestation and accommodation—that marked the hard-
won settlements between the state and the Christian and Jewish communities—is 
being repeated. Th is is an unglamorous but necessarily incremental, case-by-case, 
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concrete exercise, she says, one that is best seen through the sociological  microscope 
rather than through a wide-angled lens of abstract policy.

Professor Abdullah Saeed in turn considers whether there is room for Shari’a 
courts or tribunals in Australia. Th e issue has hardly been free from acrimonious 
debate in the Great Southern Land, some seeing it as a complete non-starter and 
antithetical to the somewhat nebulous concept called ‘Australian values’. Saeed 
believes that most Australian Muslims are ‘participants’ (a term from his own cul-
tural taxonomy) who can contextualize the requirements of their faith to fi t into 
a liberal democracy guided by human rights norms. In this context he carefully 
unpacks the practicalities and logistics of Shari’a courts, and the law administered 
therein.

In her essay, Ann Black, another long-time student of Islamic law, shows that in 
relation to the possible transplantation of Shari’a law into a Western country such 
as Australia it is relevant not only to consider social, political, and legal conditions 
within the ‘receiving’ country generally, but also the situation of Islamic peoples 
within that country. Dr Black points out that Shari’a is already practised within 
Australia ‘in the shadow’, as it were, of the legal system, and that although further 
accommodation might be both ‘empowering’ and ‘educative’, it remains impor-
tant to recognize the diverse and indeed factionalized nature of the Islamic ‘com-
munity’ within the country. Black therefore cautions against any premature state 
recognition of Shari’a courts, given especially that there are serious questions at the 
threshold about the representative character of any such system of courts. Whose 
Shari’a should be implemented, she in eff ect asks, and who will do the implement-
ing? Until the Islamic community itself resolves these questions, she concludes, it 
is best for Shari’a to continue to operate within the lives of those for whom it is per-
sonally obligatory, without engaging the power of the state to enforce its dictates.

Th e two last essays provide a kind of conclusion to the collection.
Dr Erich Kolig is a cutting-edge social anthropologist specializing in matters 

multicultural and Islamic. His comprehensive essay captures the issues central to 
the entire topic and also addresses a large and thorny question with much vig-
our and no small panache. Leave aside questions of accommodation and com-
promise by the dominant secular liberal legal order of the Muslim ‘other’. Th ese 
are but ‘small beer’. Instead ask yourself, what if the law of the land were to be 
‘Shari’aticized’? Professor Kolig makes a cogent case why this would not be a good 
idea. He concludes with a tantalizing glimpse of a future that navigates past the 
Scylla of ‘liberal sycophantism’ and the Charybdis of rampant Islamophobia.

Professor John Witte Jr draws the book to a close. Th e tireless Director of Emory 
University’s outstanding Centre for the Study of Law and Religion distils the major 
themes in the book and adds a penetrating discussion of the fate of a central con-
struct in any human society: marriage. ‘Marriage is a contract; living together is 
an arrangement; seeing each other from time to time is simply an understanding.’ 
So goes the immortal quip from that prodigious author, Anonymous. Marriage as 
a legal construct bears little resemblance to its predecessors from a century, if not a 
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generation, ago. Muslim diaspora communities in the West, Witte argues, quite 
reasonably seek fi rmer constitutional ground for the regulation of their own  marital 
and familial relationships and the Archbishop was quite right to say that these are 
‘unavoidable’ questions. Witte elucidates the key lessons that both Western states 
and minority religious communities will need to learn if they are to craft work-
able and just public policies for the recognition and regulation of marriage in a 
 multicultural context.
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