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1  overview oF the aDvisory committee on assisteD   
 reProDuctive technologies (acart)

1.1  the role of acart

The Advisory Committee on Assisted Reproductive Technologies (ACART) was 
established by the Minister of Health under the Human Assisted Reproductive 
Technology (HART) Act 20041 as an ethical advisory body which functions, in part, 
‘… to issue guidelines and advice to the ethics committee on any matter relating 
to any kind of assisted reproductive procedure or human reproductive research’.2 
The Ethics Committee referred to in this part of the Act is the Ethics Committee on 
Assisted Reproductive Technologies (ECART), also established by the Minister of 
Health under the HART Act 2004. ECART’s function, in part, is ‘… to consider and 
determine applications for approvals for the performance of assisted reproductive 
procedures or the conduct of human reproductive research’.3 In performing this 
function, ECART is constrained by the guidelines and advice it receives from ACART, 
such that ECART ‘… may not give an approval unless it is satisfied that the activity 
proposed to be undertaken under the approval is consistent with relevant guidelines 
or relevant advice issued or given by the advisory committee [ACART]’.4 When an 
application involves a procedure that is not accounted for by guidelines or advice 
provided by ACART, the HART Act 2004 stipulates that ECART must decline the 
application and refer it to ACART, so that the Advisory Committee can produce 
appropriate guidelines or advice that enable ECART to consider such procedures:

If the kind of activity for which an approval is sought is not covered in guidelines 
or advice issued or given by the advisory committee, the ethics committee must –

(a) decline the application; and

(b) refer the application to the advisory committee.5

1.2  guidance for acart from the hart act 200�

The regulation of assisted reproductive technologies (ART) via the HART Act 
2004 is intimately tied to the guidelines produced by ACART.6 The content of these 
guidelines is therefore of great importance for the regulation of ART in New Zealand. 
This content is determined or influenced by several factors:

• The prohibition of certain practices and procedures by the HART Act 2004, 
such as the implanting of a hybrid embryo or genetically modified gametes, or 
the commercial supply of human embryos or gametes7,8

• The restriction of certain practices and procedures by the HART Act 2004. 
The Act describes restrictions to practices such as sex selection and obtaining 
gametes from minors9
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• The guiding principles described in the HART Act 2004. These include 
considering and respecting the needs, values and beliefs of Mäori; considering 
and respecting the various ethical, spiritual and cultural perspectives in society; 
and preserving and promoting the human health, safety and dignity of present 
and future generations10

• Any directions from the Minister of Health given by written notice to ACART11

• The consideration the Committee gives to submissions from, and consultation 
with, interested parties, government agencies and members of the public12,13

• The consideration the Committee gives to consultation with the Minister of 
Health.14

The HART Act 2004 states that, subject to the above factors, ACART may ‘… 
regulate its procedure in any manner that the committee thinks fit’.15 This affords the 
Advisory Committee considerable flexibility. Regulative flexibility is a stated purpose 
of the HART Act 2004; and it is a sensible purpose, when one considers the many 
and varied procedures and practices that the Advisory Committee must evaluate.16 
These procedures can also engender diverse ethical issues and considerations, and to 
legislate the actions of the Advisory Committee too closely could restrict the ability 
of the Committee to work through these ethical issues and reach a robust decision. 
Indeed, along with flexibility, the robustness of the regulatory framework is a stated 
purpose of the HART Act 2004.17

However, this flexibility confers on ACART a great deal of responsibility to determine 
its deliberative process when considering ARTs. The Act does not provide a great 
degree of normative content for decisions concerning practices or procedures that 
are not either established, restricted or prohibited. The clearest normative direction 
for the Advisory Committee is provided by the principles detailed in the HART Act 
2004. However, with a few exceptions, these principles are rather empty of content: 

 4 Principles
 All persons exercising powers or performing functions under this Act must be 

guided by each of the following principles that is relevant to the particular power or 
function:

 (a) the health and well-being of children born as a result of the performance of an  
 assisted reproductive procedure or an established procedure should be an   
 important consideration in all decisions about that procedure:

 (b) the human health, safety, and dignity of present and future generations should  
 be preserved and promoted:
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(c) while all persons are affected by assisted reproductive procedures and  
 established procedures, women, more than men, are directly and   
 significantly affected by their application, and the health and well-being of  
 women must be protected in the use of these procedures:

(d) No assisted reproductive procedure should be performed on an individual  
 and no human reproductive research should be conducted  on an individual  
 unless the individual has made an informed choice and given informed  
 consent:

(e) donor offspring should be made aware of their genetic origins and be able to  
 access information about those origins:

(f) the needs, values, and beliefs of Mäori should be considered and treated with  
 respect:

(g) the different ethical, spiritual, and cultural perspectives in society should be  
 considered and treated with respect.18

Of these guiding principles, (d) and (e) provide the clearest normative content. Some 
direction is provided by (c), although it is unclear what protecting the health and well-
being of women amounts to in the context of ART. Practically any medical procedure 
entails a certain amount of risk, and it is unclear how much female liberty is entailed 
or curtailed by this principle. This principle could be interpreted as beneficent, non-
maleficent and even paternalistic. The same may be said of (b). It could be argued 
that principles (a), (f) and (g) provide the least normative content. These principles 
are all based on the provision of consideration by the Committee, and, in the cases of 
(f) and (g), respectful treatment by the Committee. What consideration and respectful 
treatment might mean in this context is not clear.19

Another problem is that the HART Act 2004 provides little direction as to how the 
principles should be applied, and how they may relate to one another. Tensions and 
conflicts between the principles will inevitably occur. Perhaps the most obvious 
conflict that could arise is maternal–foetal conflict involving both principles (a) and 
(c). Tension and conflict can also arise within principles, such as, most notably, (f) and 
(g). Both Mäori and society have diverse and potentially conflicting beliefs. How the 
Advisory Committee is to resolve these conflicts is left up to the Committee itself. 

1.�  Deliberative autonomy of acart

As previously stated, the lack of normative direction in the HART Act 2004 affords 
the Advisory Committee the flexibility to analyse ARTs in what it deems to be the 
most appropriate manner for each practice or procedure, or group of these. Given 
that it is a Committee that was established to provide ethical analysis of ARTs,20 
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should this flexibility be a cause for concern? The composition of ACART is clearly 
stipulated in the Act to include members based on their usefulness for informing and 
aiding the deliberations of the Committee. In particular, membership emphasises 
the importance of the views of children, women, Mäori and consumers, and at 
least half of the Committee are to be laypersons (with regard to involvement in, 
or association with, health practice and health research).21 Membership must also 
include individuals from the disciplines of ethics, law, human reproductive research 
and assisted reproductive practice. The composition of the Committee appears to 
have been approached in such a way that the Committee ought to be able to function 
in the absence of highly detailed legislative direction. Moreover, the Act states that 
the Advisory Committee is to liaise with ‘… any persons who, in the opinion of the 
committee, are able to assist it to perform its functions”, so any necessary skills or 
information not possessed by members of the Committee can be sourced.

The Committee is therefore afforded a large measure of autonomy in performing its 
functions. This autonomy carries with it a great deal of responsibility and hard work 
for the Committee as it performs the functions set out in the HART Act 2004.22 This 
section of the report will focus on one of the functions of ACART, viz.:

… to issue guidelines and advice to the ethics committee on any matter relating 
to any kind of assisted reproductive procedure or human reproductive research 
and to keep such guidelines and advice under review23

and the following requirements as stipulated in the Act:

Before the advisory committee gives advice to the Minister or issues guidelines to the 
ethics committee, it must consult on the proposed advice or guidelines with –

(a) any members of the public that the committee considers appropriate24

The advisory committee may issue guidelines only after it has, –

a)  on the basis of a discussion paper or an outline of the proposed guidelines,  
 given interested parties and members of the public a reasonable opportunity  
 to make submissions; and

b)  taken any such submissions into account.25

These sections of the Act require ACART to develop guidelines that will be applied by 
ECART. In developing these guidelines, ACART is required to consult with, and allow 
submissions from, the public. As noted earlier, this is one of the factors identified 
in the HART Act 2004 as potentially influencing the content of the guidelines. The 
degree of influence that this public input will have is determined by the Committee, 
inasmuch as relevant direction is not present in the Act.26
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The HART Act 2004 provides no explicit direction regarding the way in which this 
public input is to be incorporated into the deliberations of the Committee. This is 
perhaps not surprising, given that the Act provides no explicit direction regarding 
the deliberative procedure of the Committee in general.27 In the absence of general 
deliberative policy, it is difficult to determine how one aspect of the Committee’s 
deliberation should be incorporated into the whole. The most the Act requires is 
that the Advisory Committee takes into account submissions made in response 
to ‘a discussion paper or an outline of the proposed guidelines’. With regard to 
consultation, no such requirement is stipulated by the Act.

The HART Act 2004 may provide some implicit direction about this issue through 
its principles, particularly at s 4(f) and (g). These principles require the Advisory 
Committee to consider, and treat with respect, the needs, values and beliefs of Mäori, and 
the different ethical, spiritual and cultural perspectives in society. Therefore, insofar 
as consultation and submissions include these aspects, the Advisory Committee is 
obliged to consider, and treat with respect, the data of consultation and submissions. 
This report has mentioned the difficulty associated with defining the kinds of 
behaviour that are consistent with respectful treatment; this was also explored in the 
context of practices involving embryos in the first Report from the Human Genome 
Research Project in 2006.28 Also, as noted earlier, tensions and conflict can arise within 
and between these principles. In the former case, how should the Committee handle 
an ethical, cultural or spiritual perspective that conflicts with other perspectives in 
society? As an example of the latter, how should the Committee deal with a Mäori 
need, value or belief that is in conflict with one of the other principles?

The fact that the HART Act 2004 does not provide sufficient direction to resolve these 
issues is not, in itself, a weakness of the Act. Allowing the Committee the flexibility to 
be able to undertake deliberation in a more autonomous fashion, and to resolve these 
issues as they arise and in the context in which they arise, is sensible. It increases the 
robustness of the legislation in the face of diverse and often unpredictable procedures, 
practices and issues. It may also afford, to a greater degree than might be possible 
through legislation, a sensitivity to the often highly intricate and subtle issues which 
arise in the ethical analysis of ART procedures and practices.

However, the absence of direction from the HART Act 2004 regarding these issues 
leaves their method of resolution to the Advisory Committee. The Committee is 
therefore placed in the position of having to address a major issue in bioethics.29 
This is the issue of how ethics is to relate to the public. What involvement should the 
public have in normative ethical deliberation? What influence should public opinion 
have on the decisions of an Advisory Committee like ACART?
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overview oF the aDvisory committee on assisteD 
reProDuctive technologies (acart)

acarT plays a crucial role in the regulation of assisted reproductive technologies 
in new Zealand. one of its main functions is to produce guidelines that are used 
by the ethics committee on assisted reproductive Technologies (ecarT) to 
inform its ethical judgments about particular applications that come before it. The 
HarT act 2004 provides a robust and flexible framework to guide both acarT 
and ecarT. However it leaves acarT with considerable freedom to determine 
how it deliberates. This carries with it a great deal of responsibility for acarT to 
develop a coherent, defensible and clear approach to its activities. 

2  the role oF PuBlic oPinion in ethics

Ethical deliberation could be conceived to be quite separate from public opinion, 
with ethicists and ethical bodies reasoning with no awareness of what the public 
might think about the particular issue that they are addressing. Or, ethics could be 
conceived to be greatly, or even solely, concerned with public opinion. In this case, 
ethicists might regard public opinion about a particular issue to be the very stuff of 
ethics; that the public morality provides us with ethical judgments, and provides 
factual data to inform ethical deliberation.

There are major problems with both of these conceptions of ethics.30 The kind of 
ethics that is undertaken by ACART is best described as applied ethics. This is the 
form of ethics that establishes what ought to happen in the real world in which we all 
live. This is a complicated and messy world in which people variably display virtues 
and vices, are generous and selfish, are mistaken or correct, possess or lack relevant 
knowledge and have different views of the world, and so forth. For ethical deliberation 
to be responsible, it must take into account salient aspects of public opinion that have 
a bearing on normative judgments.

2.1  Problems of ineffectiveness and unintended consequences

Failure to account for these salient aspects of public opinion in the development of 
ethical judgments can lead to various problems when such judgments come into 
effect in society, perhaps through policy or legislation. These can be problems of 
ineffectiveness. An example of this is the introduction of prohibition in the United 
States, which failed to stop alcohol consumption and simply diverted income from 
business holders to bootleggers. Another problem can be unintended consequences. 
An example of this might be the introduction of voluntary euthanasia, which 
opponents claim could, or would, create a slippery slope towards less-voluntary 
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or involuntary euthanasia. Within the sphere of human reproduction, an example 
might be the use of PGD to choose which embryos are suitable for implantation 
based on health-related genetic markers. Here, opponents claim the practice could 
or would lead to selection (or de-selection) of embryos based on more frivolous 
characteristics, and eventually the failure of parents to accept a child unless it meets 
particular criteria.

Awareness of public opinion surrounding areas of ethical concern can allow 
ethicists to anticipate issues such as these and address them appropriately in ethical 
recommendations and policy.

2.2  access to facts

Ethical deliberation requires knowledge of the facts of the matter, insofar as these can 
be agreed. Within the field of ART this means such things as the details of clinical 
procedures (what procedures there are, how they are conducted, what they cost, what 
happens to information gained in the course of a procedure, how long they take, who 
performs them, on whom they may be performed, what is the demand, etc.); the 
details of health conditions that may be causing individuals to pursue ART; and the 
types of research that may be involved. The composition of the Advisory Committee 
is such that many of the members will have expertise and knowledge that enables 
them to inform the Committee with relevant facts about an issue.31 However, at 
times this information may need to be verified or supplemented, or the Committee 
may not know the relevant facts. Consultation with appropriately knowledgeable 
members of the public is likely to be the best method of supplying facts to inform 
the deliberation.32

2.�  characterisation of interests, harms, benefits, and wrongs

Ethical theories are often concerned about interests. Interests may be thought of as 
things that people desire.33 However, this may be too broad a definition. Feinberg uses 
interests as a way of understanding harms and benefits (particularly the former).34 He 
describes interests using a commercial–legal model, in which a person who has shares 
in a company is said to have an interest in the company. The shareholder has a stake in 
the well-being of the company. The use of stake in this context connotes some element 
of risk. This highlights the fact that the shareholder has something to gain or lose by 
the performance of the company in which she has a stake. The more shares she has in 
the company, the greater her stake in its performance. To have a stake in something, 
like the performance of a company, is to have an interest in it. So interests can be 
thought of as those things in which we have a stake. As Feinberg describes:
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I have a very large stake indeed, however (and not merely in a financial sense), 
in the furtherance of my professional career, the protection of my total assets, the 
peace and prosperity of my country, and the well-being of my family and loved 
ones. It is greatly in my interest that these causes flourish.35

According to this approach, if people are prevented from pursuing, achieving or 
advancing their interests, they are, in some way, harmed. When people are free or 
helped to pursue, achieve or advance their interests, they are, in some way, benefited. 
Interests are therefore intimately tied to one’s well-being: ‘[one] flourishes or 
languishes as they flourish or languish’.36

Harm and benefit are important concepts in practically any moral theory. They also 
appear to be important in the HART Act 2004, although they are not often specifically 
mentioned in the Act. The HART Act 2004 states that one of its purposes is to ‘secure 
the benefits of assisted reproductive procedures, established procedures, and human 
reproductive research for individuals and for society in general’ (emphasis added).37 
It goes on to state that a purpose of the Act is also to ‘protect […] and promote 
[…] the health, safety, dignity, and rights of all individuals, but particularly those 
of women and children, in the use of these procedures and research’.38 This can be 
interpreted as advocating the avoidance of harm and the pursuit of benefit, insofar 
as the health, safety, dignity and rights of all individuals are compatible with, or are 
examples of, their interests. The specific concern of the HART Act 2004 with the 
health and well-being of children and women appears to acknowledge the potential 
for these interests, in particular for children and women, to be affected by the practices 
considered under the Act.

When making ethical judgments, a lack of knowledge about the range of interests 
that are potentially affected in a given situation reduces the veracity of the judgment. 
It reduces confidence that the decision reached is correct and makes the results of the 
decision unpredictable. It risks unintended harm and also, it must be said, unintended 
benefit (although the latter is likely to be less of a problem). 

However, simple knowledge of the range of interests is not enough; in order to make 
an ethical judgment, knowledge of the content of the interests is also needed. This 
provides insight into who holds the interests. It could potentially be an individual; or 
a group of individuals, such as a couple, family or whānau; or broader social groups 
such as iwi or community. It could also be other specific groups such as, for example, 
mothers, people with genetic conditions or children.

Other aspects of the content of interests include who or what the interest involves. 
As the quotation from Feinberg shows, although interests are tied to the interest-
holder, they may be directed towards other people (my interest in the well-being 
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of my brother, for example), groups of people (my interest in the well-being of my 
family) or more abstract entities, such as a country or career. 

Interests may also involve abstract principles, rules or rights. Liberty, for example, is 
a common principle or right that is ascribed great value in many societies. In such 
societies, liberty is generally thought to be a fundamental principle in the lives of 
the individuals who make up the society.39 In its simplest form, liberty bestows on 
individuals the freedom to conduct their lives as they see fit, without hindrance 
or coercion. I am free to walk around my backyard, for example. It may be said 
that individuals have an interest in liberty. Does this mean that infringements of 
individual liberty are necessarily harmful? Perhaps not. I may be free to walk around 
my backyard but, in actual fact, I don’t enjoy it at all, and will never do it voluntarily. 
If someone removes my right to walk around my backyard in some unobtrusive way, 
it seems incorrect to say that I have been harmed by this. In terms of the way I live my 
life, nothing has changed and, as long as my feelings about my backyard stay the same, 
I will remain totally unconcerned about this infringement on my liberty. However, 
my interest in maintaining my liberty has been offended. Following Feinberg, we can 
say that I have been wronged, although not harmed.

Harmless wrong, such as occurs in the backyard example, is likely to be less 
common than harmful wrong. One could much more easily conceive of cases in 
which infringements on liberty frustrate immediate interests, as well as the general 
interest in liberty, and are therefore harmful wrongs. Nevertheless, the existence of 
harmless wrong means we must qualify our earlier statement that the frustration of 
interests inevitably results in harm. In some cases, frustration of interests can occur 
in ways that are harmless, but are nevertheless thought to be wrong. This example 
is easily translated into the field of ART, where individuals may express no desire 
to reproduce, yet demand the freedom to be able to reproduce if they choose to. 
Removing or restricting this freedom may be a harmless wrong to those who, in 
actual fact, will not reproduce. This situation should not be confused with that of an 
individual who may wish to have fertility restored ‘for its own sake’; that is, for the 
intrinsic value of fertility for that individual. The thwarting of that desire (the desire 
for fertility, rather than the desire to reproduce) is a case of harmful wrongdoing, 
according to this argument.

For moral judgments to account for all, or even most, of the harms, benefits and 
wrongs that are salient in an ethical issue is an enormous task. This is particularly so if 
ethicists must rely on moral imagination or personal experience to determine what the 
harms, benefits and wrongs might be. Relying on these methods can introduce other 
problems as well.40 One of the best approaches is to elicit the required information 
from the public. There is a wealth of social research available that provides the sorts 
of information required by ethicists in order to characterise interests that are relevant 
to many ethical issues. 
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2.�  identification of moral principles or concepts

Many interests are tied to concepts or principles that are used by individuals in 
their moral reasoning. Many individuals, for example, might identify freedom from 
physical pain and suffering, alongside the pursuit of happiness and pleasure, as an 
important interest in their lives. This type of interest is central to the ethical theory 
known as utilitarianism. Stated simply, utilitarianism holds that the best solution 
to a moral problem is one that creates the greatest good for the greatest number of 
individuals. One of the ways that the good can be cashed out is in terms of pleasure 
or happiness; and the bad in terms of pain and suffering. In this way interests can be 
seen to be tied into ethical concepts or principles, such as utilitarianism in this case. 

However, consideration of a theoretical framework such as this must not be allowed 
to obscure other moral reasoning. It may be observed that some individuals who 
greatly desire a child would not use some reproductive technologies such as IVF or 
PGD for ethical reasons (such as an intrinsic objection to these practices), even if this 
would maximise happiness for them. Sensitive analysis of public opinion surrounding 
ethical issues can therefore provide a window into the moral underpinnings of 
opinions pertaining to the issues.

Many moral concepts, frameworks and principles will be well known to the 
Committee, but it is likely that some will arise that differ from those with which 
the Committee is familiar. The insight provided by consultation can be useful in 
bringing them to the Committee’s attention, and helping the Committee characterise 
them. Consultation can also alert the Committee to the role that moral concepts and 
principles play in individuals’ lives and how they inform choices and decisions. Moral 
principles and concepts that appear to be commonly held among those involved in 
the consultation may also be identified, which may usefully inform the deliberations 
of the Committee, as will be shown later in this discussion.
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the role oF PuBlic oPinion in ethics

acarT is required to conduct public consultation as part of the development 
of guidelines for ecarT. Public opinion can play an important role in applied 
ethics. Society is immensely complex, and the data provided by public opinion can 
help to characterise aspects of society that are important for ethical deliberation. 
These include the range and character of harms, benefits and wrongs that must be 
accounted for reaching in ethical judgments. These can arise from moral principles 
or concepts that guide the lives of individuals. Many of these may be different from 
those known to acarT, or may be different interpretations of known principles. 
Similarly, basic factual data may be brought to the attention of the committee 
through public opinion. all of these factors should be accounted for in the moral 
deliberation and eventual judgments of committees such as acarT. Failure to 
account for them can result in ineffectiveness, or unintended consequences of 
ethical judgments.

2.�  moral scrutiny and qualified use of public opinion

It seems that public opinion is able therefore to provide some useful data that 
can inform ethical deliberation. However, the question of how it should inform 
this deliberation arises. It appears that engagement with the public can augment 
the ethicist’s identification of those interests, harms, benefits, wrongs and moral 
principles involved in an issue. But what should the ethicist (or in this case, ACART) 
do with this information?

New Zealand ethicist Simon Clarke has explored two possible models of ethics 
committee.41 The models have a different approach to the views and values of the 
society in which they operate. The first is the ‘mirror model’. According to this model, 
ethics committees simply reflect the values extant in society. These values provide 
a set of ‘common sense’ principles to guide committee decisions. The committee 
therefore approves and disapproves of activities of which the public would approve 
and disapprove, if given the chance to adjudicate over the matter. 

The second model that Clarke proposes is the ‘critical model’. An ethics committee 
using this model follows the mirror model in observing the extant ethical standards 
and values in society but, crucially, subjects them to critical examination. Clarke 
explains that ‘[t]his allows for “common sense” morality to be criticised. Beliefs 
may be founded on unjustified assumptions, and/or may be inconsistent with other 
beliefs that have rational foundation’.42 The critical application of reason by ethics 
committees, rather than the uncritical reflection of public sentiments or beliefs, is 
also endorsed by Häyry.43



1�9

Although each model has advantages and disadvantages, Clarke advocates use of 
the critical model by ethics committees. He argues that the public’s ethical beliefs 
can be mistaken, which he demonstrates by reference to Nazi Germany and slavery 
practices of the eighteenth and nineteenth centuries. This fact militates in favour of 
accepting the critical model over the mirror model, because the latter will perpetuate 
such mistakes. Use of critical model is more likely to reveal misguided ethical beliefs 
and promote correct beliefs. He argues that an ethics committee employing the 
mirror model might have permitted the New Zealand cervical cancer experiment, 
conducted by Herbert Green,44 by reflecting the prevailing belief of the time that 
medical paternalism was justified.45

Clarke’s discussion is focused on ethics committees in general; he does not specifically 
discuss ethics advisory committees. Most likely he has in mind an ethics committee 
that performs both advisory and administrative functions, i.e. one that develops 
policy and then implements it in the course of reviewing specific cases. In the case of 
the ACART and ECART duo, these functions were separated in order to improve the 
ease and efficiency of the regulatory process.46 

It is likely that Clarke’s arguments are more applicable to the advisory body than 
to the administrative body. The function of ACART is to provide, in the form of 
guidelines, the ethical standards by which ARTs are regulated. These standards are 
then applied by ECART, taking into account the relevant features of each application 
received. It is in the development of ethical standards that the critical model is likely 
to be of greatest importance, since it is here that ethical beliefs pertaining to ART 
are evaluated, endorsed or rejected. The use of the critical model in the Advisory 
Committee’s deliberation is more likely to promote the development of guidelines 
that are robust and ethical.47

2.5.1  Moral scrutiny

The preceding discussion argues that ACART should be discriminating in its 
acceptance and use of the moral views of the public, in order to prevent the 
perpetuation of mistaken and potentially damaging ethical beliefs. The focus of 
Clarke’s paper is to argue in favour of this approach, which he calls a critical model 
of deliberation, by ethics committees. Discussion centring on this argument occupies 
the majority of the paper, and leaves little room for Clarke to articulate what he 
means by ‘critical examination’ of society’s ethical standards, beyond the following 
description that a critical method involves:

… examining the grounds of ethical principles and beliefs, checking them for 
consistency with other principles and beliefs, applying general principles to 
particular cases, maintaining impartial concern for the interests of all those 
involved, and being willing to revise convictions even when those convictions 
may be widely and firmly held.48
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This description references the work of the ethicists Peter Singer49 and James Rachels,50 
who are also worth quoting on the subject of what constitutes moral scrutiny.

Rachels describes a ‘minimum conception of morality’ that would guide a 
‘conscientious moral agent’:

Morality is, at the very least, the effort to guide one’s conduct by reason – that is, 
to do what there are the best reasons for doing – while giving equal weight to the 
interests of each individual who will be affected by what one does.

… The conscientious moral agent is someone who is concerned impartially with 
the interests of everyone affected by what he or she does; who carefully sifts facts 
and examines their implications; who accepts principles of conduct only after 
scrutinizing them to make sure they are sound; who is willing to ‘listen to reason’ 
even when it means that earlier convictions may have to be revised; and who, 
finally, is willing to act on the results of this deliberation.51

Peter Singer identifies several steps in the process of moral deliberation:

It requires, first, information. Once I have got evidence on [relevant] questions, I 
must assess it and bring it together with whatever moral views I hold. Depending 
on what method of moral reasoning I use, this may involve calculation of which 
course of action produces greater happiness and less suffering; or it may mean 
an attempt to place myself in the positions of those affected by my decision; or it 
may lead me to ‘weigh up’ conflicting duties and interests. Whatever method I 
employ, I must be aware of the possibility that my own [desires] may lead to bias 
in my deliberations.52

These quotations signal why Clarke may have restricted his comments on what 
constitutes critical moral scrutiny. This is because he is ultimately addressing the 
question: ‘How should we do ethics?’ This is too broad a question to address here. It 
is also unclear as to what degree a committee such as ACART should restrict itself 
to a particular theoretical position or framework for deliberation. The minimum 
conceptions of morality provided by Singer and Rachels make it clear that they are 
exactly that – minimum conceptions. One could also call them a ‘common’ conception 
of morality in that, in Rachels’ words, ‘most theories of morality incorporate the 
minimum conception, in one form or another’.53 Given that ACART has the task 
of taking into account and respecting the various moral views in society, adopting 
a robust minimum conception of morality is likely to be advantageous for several 
reasons:
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• It is a clear deliberative process that is relatively easy to articulate, understand 
and apply

• Its theoretical simplicity, pluralism and plausibility reduces the potential for 
criticism

• It is ethically defensible as a minimum standard

• It is likely to have broad public legitimacy in that it is compatible with many 
moral theories and values, and it captures most intuitions about what moral 
reasoning is.

The minimum conception of morality (particularly that described by Rachels) 
shares a great deal with a more specific approach to ethical reasoning known as the 
‘coherence model’. The qualities of a coherence model have been described well by 
the ethicist David DeGrazia.54 The coherence model may offer an approach to ethical 
reasoning that captures the strengths of the minimum conception of morality, yet is 
articulated in greater detail.

Briefly, the key features (or aims) of a coherence model of ethical deliberation as 
presented by DeGrazia55 are as follows:

• Ethical views must be logically consistent. An example of this is impartiality, or 
treating like cases alike

• In order to be acceptable, ethical beliefs must have adequate support in the form 
of reasoned argument

• The ethical beliefs that comprise a set should ‘hang together’, or be coherent as a 
set. In other words they should make sense when examined as a whole

• A set of moral views should be as simple and clear as possible, without 
sacrificing the other virtues of an ethical system

• A set of ethical views should be as powerful as possible. Power is the ability of 
a set of views to adjudicate coherently on a wider range of issues than simply 
those from which the set was developed

• Plausibility is a virtue throughout coherence models. Arguments, judgments, 
distinctions, exceptions, etc., should be reasonable in the face of our considered 
judgments56 

• Ethical beliefs should also be compatible (or coherent) with other things that 
we reasonably know or believe. In other words, ethical judgments should not be 
incompatible with what we know to be factual.
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Like the minimum conceptions of morality presented earlier, the coherence model 
seems to fit with our intuitions about what moral reasoning should be, i.e. reasoned, 
consistent, coherent, plausible and based on widely held judgments or values. This 
is the approach also favoured in a paper prepared for the Canadian Biotechnology 
Advisory Committee, for their Steering Committee on Incorporating Social and 
Ethical Considerations into Biotechnology.57 There is much more that can be said 
about each of the aspects of the coherence model (including responses to counter-
arguments and criticism) which can be found in the work of Rawls,58 DeGrazia,59,60 
Knight61 and Kagan.62,63 However the introduction to the coherence model provided 
demonstrates a method of moral scrutiny that may have benefits for use within 
ACART. It goes beyond the minimum conceptions described by Singer and Rachels, 
but arguably retains their strengths and provides a reasonable, common-sense system 
for scrutinising the ethical beliefs and attitudes held by the public.

It should be noted, however, that reason can run out in moral discussion and 
disagreement.64 The possibility of such ‘radical disagreement’ (disagreement that 
cannot be resolved by appeal to reason or evidence, given adequate time and good 
will) poses serious problems for the resolution of ethical debate. This means that 
some attitudes of the public may be so fundamental that they are not answerable to 
reason and therefore not amenable to the kind of moral scrutiny that DeGrazia and 
others describe. In these situations, such as with the abortion debate, the approach 
is often to adopt a cautious liberalism, which enables the conflicting sides of the 
debate to pursue their different ideas of the good life, while accommodating their 
differences as much as possible.65,66

2.5.2  Methodological scrutiny

As well as subjecting the views of the public to moral scrutiny, it is important to assess 
the reliability of the data in some way. This can be termed ‘methodological scrutiny’. 
Any method for obtaining data is an attempt to represent, in empirical form, the case 
in reality. In the present context, the aim is to represent the actual views, perceptions 
and beliefs of the public. The fidelity of the data to reality – their reliability – can 
be influenced by many factors, which were discussed in the first Report from the 
Human Genome Research Project in 2006.67 Among these factors are considerations 
such as: 

• Statistical representativeness of the individuals sampled, and of the sampling of 
key groups or stakeholders

• Possible influence of question presentation and wording, and method of 
questioning (such as whether questions are directed towards individuals or 
groups, and how groups are defined)

• Influence of information provided
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• Accuracy of recording and presentation of data

• Appropriateness of analysis, interpretation and presentation of results.

Awareness of the influence of these factors on the validity and accuracy of social 
research helps to ensure that time is not wasted on artefacts of the research process, 
such as methodologically biased or inaccurate data. It also promotes sound ethical 
reasoning, which necessarily requires accurate data to inform it.

moral scrutiny anD QualiFieD use oF PuBlic oPinion

individuals can be mistaken in their ethical judgments, so it is important for an 
ethical committee such as acarT to subject the views of the public to ethical 
scrutiny as well as methodological scrutiny. Given the plurality of moral concepts 
and theories of which the public make use, overt reliance on a single, exclusive 
theoretical model should be avoided. There are basic conceptions of morality that 
are common to most ethical theories, and these can provide an initial framework for 
the scrutinising of the public’s views. The coherence model of ethical deliberation 
may provide a more articulated framework than that of the basic conceptions 
without sacrificing their strengths. it is also important that the empirical data of 
public opinion are scrutinised in order to avoid biased or incorrect representations 
of views.

�  PuBlic consultation anD acart

�.1  what is public consultation?

Public consultation is a multi-faceted concept. At its most basic level it is the 
interaction between companies, organisations or government, and members of the 
public or groups within the public.68 This interaction usually involves the public in 
some way in a decision-making process. However, consultation can take different 
forms, depending on many factors including the objective of the consultation process 
(Figure 1). There can be uni-directional models, where the object is to disseminate 
information to the public or to receive information (‘communication’ and ‘listening’, 
respectively, in Figure 1). Perhaps more common in the context of ethics bodies 
such as ACART are the multi-directional models depicted (‘partnership’ and 
‘empowerment’). 
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Figure 1: Examples of different models of consultation69

A major issue in consultation is the daunting prospect of consulting with such a large 
and disparate group as ‘the public’. It is often assumed that more public participation 
in democratic decision-making is better than less.70 However, there are practical 
difficulties which mean that it is not possible for all members of the public to be 
consulted on all matters. It is also unlikely that all members of the public would 
appreciate such extensive consultation. The concept that, for any issue, a ‘community 
of fate’ exists within the public is important here. A community of fate is defined 
as ‘that segment of the population that is most likely to be impacted by the policy 
in question, or that is otherwise taken to have a legitimate stake in a particular 
decision-making process’.71 One way to simplify the consultation process is to focus 
consultation predominantly on the community of fate for the particular issue that is 
being considered. That way, those that have a stake in the outcome of the deliberative 
process are able to inform that process.

Catt and Murphy identify four questions that it is important to consider before 
undertaking consultation, and which will affect the form that the consultation 
should ultimately take.72 Their questions subsume the notion of a community of fate, 
providing somewhat broader considerations within which this notion can usefully 
function:

Communi ca tion Li ste ning

P art ne rs hip E mpowerment

Inform or educate Gather information or views

Discuss or involve Facilitate
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1. What is the purpose of the consultation?

2. Which specific societal groups are of particular importance in achieving this 
purpose, and why?

3. What characteristics of these societal groups give them importance, and 
does this information shed light on the way they, or their representatives, are 
selected?

4. How might representatives be accountable to the members of their societal 
groups, and how faithfully are they likely to represent the interests of their 
members?

The mention of stakeholders in the context of communities of fate links to the 
earlier discussion on the nature of interests. There, interests were seen to be tied 
to the fact that one had a stake in something – that one’s well-being depended on 
some factor, such as one’s health. It was argued that a valuable aspect of consultation 
was that it provided a way of establishing who had a stake in a particular issue 
under consideration, such as an ART, and the nature of this stake. Since it can be 
difficult for a committee deliberating alone to characterise the range of stakeholders 
and their interests, consultation can provide useful data. A circularity emerges 
here, however. One of the benefits of consultation is that it can help to identify the 
range of stakeholders pertaining to a certain issue. However, for practical reasons, 
consultation must be limited and it makes most sense to limit it to those members of 
the public who are most affected by an issue – i.e. the stakeholders, who comprise a 
community of fate.

The questions proposed by Catt and Murphy help to minimise this circularity. It 
appears that there are two answers to the first question they pose. The purpose of the 
consultation is both to identify stakeholders, and to allow stakeholders of particular 
importance to inform the decision-making process in a meaningful way. It may be 
possible to identify many stakeholders at the outset of consultation. In the context 
of ARTs, for example, certain societal groups are likely to be key stakeholders. As 
previously discussed, these are identified in the HART Act 2004 and include women, 
children born as a result of ART, men, Mäori, those conducting human reproductive 
research or assisted reproductive procedures and consumers. Depending on the 
issue or technology being considered, other groups can be identified, including the 
disabled community, individuals with genetic diseases or carriers of these, individuals 
with reproductive problems and religious groups. All these groups might reasonably 
be expected to have interests in the deliberative outcomes of a committee such as 
ACART, or to have interests that can differ from those of the majority.73 
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The second purpose of consultation – identifying those stakeholders of which the 
Committee may not be aware – may be achieved by allowing self-selection in the 
consultation process. This can allow those who might not have been heard, or who 
feel that they have not been heard, to express themselves in an appropriate manner. 
Holding public meetings, or allowing submissions from the general public, can 
be an appropriate way to facilitate this. These submissions can then be critically 
scrutinised along with other consultation data and included in the deliberative 
process as appropriate. This also helps to satisfy the requirement of the HART Act 
2004 that ACART is to give ‘interested parties and members of the public a reasonable 
opportunity to make submissions’.74

�.2  moral and political relevance of consultation for acart

Unless ethical bodies such as ACART are aware of relevant public attitudes, perceptions 
and opinions, they risk problems such as ineffectiveness and the engendering of 
unintended consequences when their judgments are introduced to the public sphere. 
For ACART, this is when their guidelines are applied by ECART to assess applications 
that come before the Committee. If they aren’t sufficiently aware of public opinion, 
ethical bodies also risk inaccurate or incorrect identification and characterisation of 
harms, benefits, wrongs and moral principles or concepts that may be relevant for a 
given ethical issue. Finally, in order to inform ACART’s deliberation, knowledge of 
the relevant facts is also required. As an example, this might include facts about the 
practicalities of the procedures or practices they are considering. One way to provide 
this information is to conduct social research, such as public consultation. This data 
should not be used uncritically, and should therefore be subject to some scrutiny. 
What this scrutiny consists of will be influenced by ethical factors (previously 
described), legal factors and wider political factors.

Although conceptual separation of the political from the ethical is likely to be 
somewhat artificial, it is useful to focus briefly on the political significance of 
consultation for ACART. The lack of normative detail in the HART Act 2004 gives 
ACART a great deal of power to determine what is legally permissible within the 
field of ART in New Zealand. The concession of such power to an expert committee 
brings with it the possibility that the individual freedoms of members of the public 
could be influenced to an unacceptable degree by decisions made without their 
involvement. There exists the possibility that the democratic underpinnings of 
decision-making in the regulation of ART could be compromised. Aside from purely 
moral reasons, such as ensuring that ACART produces ethically robust, complete 
and defensible guidelines, this provides a strong democratic reason for ACART to 
conduct consultation and include it in its deliberations.
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This issue involves the additional problem of minority representation. There is a 
risk that resulting policy may be unfair to minority groups and their interests if a 
lack of awareness of the perspectives of minority groups is demonstrated within 
the committee setting. Public consultation provides a means for minorities to be 
involved in the decision-making process. This is particularly significant in the area of 
ART, which potentially involves minority groups such as the disabled, the scientific 
community, individuals with reproductive problems or illnesses, and racial groups. 
It is important, therefore, that these groups are represented in consultation, and their 
views considered fairly and openly.

Also, as discussed in terms of moral theory, there are pragmatic reasons why 
consultation is important for policy development. These reasons generally concern 
the efficacy of policy. Policy that has been developed in such a way as to allow 
for public involvement is more likely to be perceived as legitimate, and therefore 
respected, by the public. Also, policy that accounts for the range of views expressed 
by the public through consultation is likely to be of better quality, and more effective 
in achieving its objectives.75

�.�  the deliberative approach of acart

This report has discussed the way in which public views, such as those produced 
through consultation, could be included in the kind of ethical deliberation that goes 
on in a committee setting. However, relating this to a specific committee, such as 
ACART, is difficult. This is largely because it is unclear whether ACART has an explicit 
and pre-determined deliberative process which it applies in its work. In other words, 
the way in which public views are included in ACART’s reasoning is dependent on 
the nature of that process of reasoning, which is unclear.

Beyond constraints imposed by the Minister of Health and the HART Act 2004, it is 
ultimately a matter for the Committee to determine how it will deliberate.76 Some 
considerations follow, which may be useful for the Committee to consider.

3.3.1  A clear and flexible deliberative process

Perhaps one of the best examples of a clear deliberative process is provided by the New 
Zealand Environmental Risk Management Authority (ERMA). The Authority was 
established under the Hazardous Substances and New Organisms (HSNO) Act 1996 
to adjudicate over the introduction of hazardous substances and new organisms into 
New Zealand.77 The Act requires that the Committee develops a methodology for use 
in its judgments and, in the process of so doing, allows the public to make submissions 
on the proposed methodology and therefore to be involved in the development 
process. The Committee has produced comprehensive policy surrounding its ethical 
assessment process for applications. These include (but are not limited to) policy and 
protocol on:
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• Consultation and interaction with stakeholders78

• The ethical framework, or methodology, that underpins the activities of ERMA79

• Decision pathways that are applied by the Committee to different applications80

• Interpretations and explanations of key concepts found in the Act and the 
methodology81

• Specific guidelines for considering community, ethical and cultural issues in 
relation to genetically modified organisms82

• Identifying, assessing and evaluating risks, costs and benefits in the decision-
making process83

• Incorporating Mäori perspectives in decision-making.84

These documents make very clear the way in which ERMA approaches its decisions 
when it assesses those applications that come before it. This has several benefits. First, 
it provides a consistent approach to decision-making. Second, the preparation of 
these documents encourages the Committee to think clearly about how it ought to go 
about making decisions, which should in turn improve the quality of decisions made. 
Third, it helps to ensure that the decisions can be understood by members of the 
public, and by those making applications. Fourth, it makes clear to those members of 
the public who are being consulted why they are being consulted, and what they can 
reasonably expect from the process.

It may be helpful to introduce a distinction here between ‘clarity’ and ‘transparency’ 
of reasoning. The first two benefits relate to the former, and the third and fourth 
mainly to the latter. Clarity of reasoning is reasoning that is logical, coherent and 
understandable – it is clear reasoning. Logical and coherent reasoning by ERMA is aided 
by having a well-articulated and carefully constructed method of reasoning, which 
uses concepts and distinctions that are considered, and used for their relevance to the 
functioning of ERMA. Transparency of reasoning is the presentation of reasoning in 
a form and manner that makes it accessible to those who wish to have access to it. The 
United Kingdom’s Human Genetics Commission (HGC) has goals for its practice 
that reflect concern for transparency in its public involvement strategy. It states that it 
‘will set new standards of openness, accessibility and inclusiveness for [its] meetings’ 
and ‘will make our findings and the evidence and reasons for our advice public’.85 In 
a similar vein, the United Kingdom’s Human Fertilisation and Embryology Authority 
(HFEA) has moved to increase its transparency by improving the ease with which 
information about its functioning can be accessed, and by providing evidence of the 
reasoning which informs its decisions.86
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However, ERMA is quite a different committee from ACART, and this can affect the 
relevance of simple comparisons between the two. Unlike the split structure of ACART 
and ECART, ERMA conducts both advisory and assessment roles within a single 
Committee. This structure can make it difficult to separate these functions and the 
policies and thinking that inform them. The decision paths that are used by ERMA, 
for example, clarify the way in which decisions are made when the Committee judges 
a specific application. However, this activity is not the type of decision-making that 
ACART engages in; rather, it is the type of function performed by ECART when it 
evaluates applications. Although ERMA is very clear and explicit about how it makes 
decisions based on its methodology, it is less clear about its deliberative process in 
developing that methodology. It is this development function that ACART performs 
when it creates guidelines for decision-making within ECART.

Another important difference between ACART and ERMA is the degree of 
prescriptive detail in their relevant Acts. The HSNO Act 1996 contains far greater 
prescriptive detail than the HART Act 2004. This provides much more direction for 
the Committee’s deliberation, whether in developing methodologies or assessing 
applications. Given that hazardous substances and new organisms and assisted 
reproductive technologies are vastly different, it is not surprising that there are 
differences in the respective legislation. Also, it is unclear whether one approach 
has the overall advantage. However, as has been discussed, this likely places greater 
responsibility upon ACART to develop complete and defensible guidelines, which 
are in keeping with what prescriptive detail there is in the HART Act 2004. 

One of the problems with articulating a deliberative approach to the development 
of guidelines is that the technologies and practices to which the guidelines are to 
be applied can differ so widely. This makes it difficult to plan the best approach in 
advance. In fact, it can mean that it is disadvantageous to determine a deliberative 
approach in advance. Flexibility is a key virtue of the HART Act 2004, and should be 
reflected in the workings of ACART. 

Some tension may arise between the two virtues of flexibility and clarity of reasoning. 
However, there are two approaches to this problem that can help to provide clarity of 
reasoning and preserve flexibility within a Committee such as ACART. 

The first is to develop a deliberative approach that is sufficiently broad that it can 
function as basic ground rules of deliberation for any issue or practice likely to be 
considered by ACART. The minimum conceptions of morality described by Singer 
and Rachels, and presented here, could provide such ground rules. The coherence 
model is another approach that provides greater theoretical detail than the minimum 
conceptions, but may preserve their strengths. Once appropriately articulated 
within the ACART context, these could provide sufficient deliberative clarity (or 
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transparency) to enable all stakeholders (including the Committee) to have some basic 
awareness of purpose and direction at the outset, and during the deliberation process. 
Further options for developing the deliberative process will be discussed later.

ERMA constitutes a good example of this first approach, with regard to the decision-
making process that is applied to applications on which they adjudicate. What the 
Committee actually does to arrive at a decision on applications is made very clear. 
The policy and protocol documents show not only the steps that are taken to arrive at 
a decision, but also the way in which things are considered within these steps.87,88

The second approach is to reveal the reasoning that was used to inform the guidelines 
after the guidelines have been produced. This reasoning can describe the ethical data 
(such as principles or values and harms, benefits and wrongs, which may or may not 
have arisen as a result of public consultation) that were considered by the Committee; 
how they were assessed; and how they are accounted for in the guidelines or policy 
produced. This was poorly handled in guidelines that were produced by ACART’s 
predecessor, the National Ethics Committee on Assisted Human Reproduction 
(NECAHR). For example, the NECAHR Guidelines on Preimplantation Genetic 
Diagnosis provide little information on how the Guidelines were developed, other than 
a brief description of the consultation process that occurred in response to the release 
of the proposed guidelines.89 Even less is said about the reasoning that underpins the 
Guidelines in their final form. Thus, although the Guidelines state that the Committee 
‘considered … different [ethical] views’ and ‘took account of all the submissions and 
focused on the strength of the arguments’, they provide no explanation of which 
views or arguments were considered, which were accepted and rejected, how they 
were accounted for in the Guidelines and the reasons for the specific directions in the 
Guidelines.90 By way of contrast, the recent report of the United Kingdom’s HGC is a 
good example of this type of clearly described reasoning in the area of reproductive 
decision-making and genetic technologies.91 

3.3.2  The deliberative process and the guiding principles of the Act

ERMA’s Ethics Framework Protocol provides an ethical analysis of the HSNO Act 
1996 and its implications for the functioning of the Authority. ERMA states that the 
Ethics Framework Protocol was developed in order ‘to enhance its ability to ensure 
that ethical considerations are taken into account in a transparent and consistent 
way in carrying out its responsibilities under the HSNO Act’.92 It also states that the 
framework, which gathers together and explains a range of relevant ethical concepts, 
is useful as ‘an aid to decision making, as a foundation for making structured 
comments on issues where ethical matters are of concern, and as a guideline for 
ERMA New Zealand’s everyday practice’.93 As such, ‘the framework is relevant to 
ERMA New Zealand and all its stakeholders, including applicants, submitters, and 
other government agencies with shared responsibilities’.94
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These should also be considerations for ACART, which, along with its stakeholders, 
could benefit from a similar undertaking. In articulating its deliberative process in 
greater detail, an obvious focus of attention for ACART is the HART Act 2004. As 
previously mentioned, the Act provides a number of principles which collectively 
guide the decision-making of ACART. However, the way in which these principles 
may have been applied in the creation of current guidelines, and the way in which 
they may be applied in the future, is not clear.

The recent discussion document released by ACART on the use of gametes and 
embryos in human reproductive research95 presents the principles as they are found 
in the HART Act 2004 with little further analysis or description, with two exceptions. 
These are the two principles identified as relating specifically to the consultation 
process: principles (f) and (g), which require that the needs, values and beliefs of 
Mäori, and the different ethical, spiritual and cultural perspectives in society, be 
treated with respect.96 These principles could be explored in much greater detail; but 
the inclusion of some discussion of the principles of the HART Act 2004 is a positive 
development on the part of ACART. This approach should be continued, with the 
principles being explored in much greater depth including their consequences for 
specific practices and technologies; the tensions or conflicts between these principles 
when such tensions arise; the ways in which tensions or conflicts may be resolved or 
mitigated; and the way in which the principles are expressed in the guidelines that 
ACART ultimately produces.

3.3.3  Determining a basic role for the public in decision-making

As discussed, the role that consultation plays in the functioning of ACART will 
ultimately be determined by the approach that ACART takes to deliberation, which 
must derive from, or be compatible with, the HART Act 2004 (and the principles 
therein) and any specific advice from the Minister of Health. However, within this 
overarching concern, a key starting point will be the basic decision-making style 
ACART chooses to use, and the implications of this for public involvement in 
decision-making.

In its policy on interaction, ERMA describes four general decision-making models 
that could be adopted by a public authority, viz.:

i.  No influence
 The public authority makes the decision without external comments. The  
 authority says it is making the decision and announces the final result.

ii.  Limited influence
 The public authority makes the final decision. But in the process, other  
 information or expertise is sought or received. While external views   
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 are taken into account, the final decision is still made by the public   
 authority. It is communicated to all parties, showing how their comments  
 were considered and how the outcome was reached.

iii.  Shared decision-making
 The public authority may not have all the answers to make the decision  
 itself. The decision-making role is shared with other parties. The final  
 decision is one the parties reach together. This may include a ‘consensus’ –  
 in which people accept a final position even if they do not agree with it or it  
 is not their ideal.

iv.  Delegation
 The public authority decides it does not need to take the decision at all. The  
 power to decide is given to another group.97

ERMA states that it will operate broadly within the ‘limited influence’ model. This 
is likely to be the most suitable model for ACART as well, for several reasons. The 
requirement within the HART Act 2004 that ACART conducts consultation prior 
to publishing guidelines could be interpreted as excluding the ‘no influence’ model 
as an option for ACART. However, as mentioned, this is a weak requirement in the 
Act, with ACART required only to ‘take … submissions into account’.98 This leaves 
the influence of public consultation on decision-making entirely in the hands of the 
Committee; and it is possible that ACART could take submissions into account, but 
not have them influence the final decision in any meaningful way. However, given 
the moral and political importance of public consultation for the Committee, and 
the requirement in the HART Act 2004 that the Committee treats the perspectives 
and values of the public with respect,99 the ‘no influence’ model would be an unwise 
option. The discriminating approach that the preceding discussion advocates the 
Committee takes towards acceptance of the views expressed in public consultation 
militates against ‘delegation’ as a decision-making model. Of these options, the two 
left open to a committee such as ACART are ‘limited influence’ and ‘shared decision-
making’, or some permutation of these. The ‘shared decision-making’ model is likely 
to be problematic. The value of consensus as a goal for committees is the subject of 
considerable discussion.100,101,102 Some argue that it leads to interminable debate,103 
others that it leads to relatively speedy resolution of debate.104 It has also been argued 
that, regardless of the ease or difficulty involved in achieving it, consensus is a very 
fragile form of agreement, susceptible to breaking down as soon as there is a change 
to any of the many facts or values supporting it.105 These are significant issues for 
consensus formation within a relatively diminutive committee setting, let alone the 
vast setting of the public milieu. For these reasons, the limited influence model is 
likely to provide the most viable and sound option for a committee such as ACART. 
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From a simple basis such as this, ACART can continue to articulate its deliberative 
process in greater detail. Given the integral nature of this process to the functioning 
of the Committee, ensuring the involvement of the public in its development would 
be a wise decision. There is obvious circularity here, in that public involvement 
is sought regarding, in part, what the nature of such involvement should be, and 
the consideration it is to be accorded by the Committee. This reflects the fact that, 
perhaps inevitably, ‘bioethics policy construction is more three-dimensional and 
chaotic than it is two-dimensional and linear’,106 and this circularity is, more than 
likely, unavoidable and minimal. In keeping with the spirit of the HART Act 2004, 
consultation regarding the deliberative approach could be based on the release of 
an annotated draft of the deliberative model in the form of a discussion paper, on 
which submissions could be received. This is the approach adopted by ERMA in the 
development of its methodology.107 More extensive consultation could be conducted; 
however, the potential benefits would need to be weighed against the practical 
demands that this consultation would entail.

PuBlic consultation anD acart

There are strong moral reasons why public opinion is useful in the formulation of 
ethical judgments. There are also strong democratic political reasons for involving 
the public in acarT’s decision-making, given the power of the committee to 
determine legal practice in arT in new Zealand. The example provided by 
erMa demonstrates some virtues of committee functioning that can usefully be 
applied to acarT. These include: determining the basic role of the public in the 
decision-making of the committee; using a clear and flexible deliberative process, 
which considers the views of the public fairly, and shows the public how this is, 
or was, achieved; and articulating the guiding principles of the HarT act 2004 in 
greater detail, and showing how these principles can be used in the committee’s 
reasoning.

�  summary oF issues anD conclusions

This report has discussed the role of ACART in the regulation of ART in New 
Zealand, and the various influences on the nature of its activities. The freedom of 
ACART to conduct itself as it sees fit within these parameters was established, and 
some consequences of this freedom in terms of the deliberations of the Committee, 
and its use of public consultation, were discussed.
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The HART Act 2004 provides ACART with some direction for its deliberation 
while leaving considerable freedom for the Committee to conduct itself as it sees fit. 
Given the crucial role that the Committee plays in regulating ART in New Zealand, 
particularly through the issuing of guidelines for use by ECART, it is important that 
the Committee takes a considered approach with regard to its deliberations.

The HART Act 2004 requires that the Committee conducts consultation and takes 
public submissions into account in the formation of guidelines. Given the flexibility 
of the HART Act 2004, there are strong democratic reasons in favour of involving 
the public in the development of ACART guidelines. It is therefore important for the 
Committee to establish its approach to involvement of the public. This will assist the 
Committee in its functioning, and also give members of the public some insight into 
what they can reasonably expect from the consultation process.

To a large degree, the approach that the Committee takes to the use of information 
arising from public consultation will depend on its overall method of deliberation. It 
would therefore be useful for the Committee to establish this method. The example 
provided by ERMA shows a thorough approach to establishing the deliberative 
workings of a committee adjudicating over ethical matters.

There are important differences between ACART and ERMA, particularly in terms 
of the breadth of issues that the former must consider. This will likely militate in 
favour of a less rigid and formalised approach to deliberation for ACART, compared 
to ERMA. Nevertheless, a basic deliberative approach for ACART, which retains 
the advantages of flexibility and robustness, may still be established. Two basic 
conceptions of morality that can provide a basis for this were discussed. The more 
articulated approach of the coherence model was suggested as an option that 
meaningfully extends these conceptions in a manner that may be suitable for use by 
the Committee.

The information provided by consultation can meaningfully contribute to ethical 
deliberation within these models. It can provide real-world considerations that are 
likely to influence the effectiveness or consequences of ethical policy. It can help to 
show the range and nature of interests, and therefore harms, benefits and wrongs, 
that should be considered in reaching a decision. These are likely to arise from 
moral principles or concepts that may need to be accounted for by the Committee 
in reaching a decision. Some practical considerations regarding the use of restricted 
consultation were discussed, and the notion of a community of fate was introduced 
as a useful approach to focusing and improving of the consultation process for the 
consideration of specific issues or practices by the Committee.
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The use of the suggested methods of ethical deliberation engenders a critical 
approach (in both methodological and moral respects) to the data arising from 
public consultation. In an ethics committee setting, this has been characterised as 
the critical model and is advocated by ethicist Simon Clarke. It has the advantage of 
exposing flawed and mistaken reasoning, leading to more ethically robust decision-
making by the Advisory Committee. These considerations favour a limited influence 
role for the public in decision-making by the Committee, as utilised by ERMA.

The reasoning of the Committee should therefore be clear and reasonable. Moreover, 
it was argued that transparency of reasoning was an important approach for the 
Committee to adopt. This would demonstrate the way in which the Committee had 
reached a decision, and why this decision was favoured over others that were also 
considered. This can indicate the defensibility of decisions in the face of any criticism 
or disagreement.

ACART is accorded a significant degree of power and freedom in the regulation of 
ART in New Zealand. The issues discussed in this report constitute a small part only 
of the vast array of issues considered by ACART. However both the reasoning of the 
Committee and its engagement with the public are integral to its successful functioning, 
and ought to receive a level of consideration that reflects their significance.
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aPPenDix – why shoulD ethicists care aBout  
PuBlic oPinion?

Abstract: ethical bodies are increasingly encouraged to involve the public in 
their deliberations in some way. This often takes the form of public consultation or 
empirical research into the nature of public opinion surrounding an issue. However, 
the role that public opinion ought to play in ethical deliberation is often not well-
understood, lending a somewhat haphazard character to these interactions between 
ethicists and the public. This paper explores the emphasis that public opinion ought 
to receive in ethical reasoning. i distinguish between applied ethics and moral 
philosophy, and conclude that applied ethics requires the qualified use of public 
opinion in order to be successful. 

introDuction

This paper explores the use of public opinion for the process of normative ethical 
deliberation. I will qualify the term public opinion in more detail later, but in a basic 
sense I intend it to mean the many ways the public may relate to an object of ethical 
inquiry. This can include what they perceive it to be, what normative implications it 
has and the detail of these implications; basically, the views of the public about how 
things are, how things ought to be, and why.

This paper is written partly in response to a paper published in Health Care Analysis 
by Mairi Leavitt entitled ‘Public Consultation in Bioethics. What’s the Point of Asking 
the Public When They Have Neither Scientific Nor Ethical Expertise?’ (Leavitt, 
2003). The majority of Leavitt’s paper addressed methodological issues in public 
consultation, while the question of what role public opinion can play in bioethics 
received only two paragraphs of discussion at the conclusion of the paper. It is the 
aim of this paper to explore this issue further.

My interest in the character of ethical reasoning, and the influence that the public 
might have on it, was sparked by a seemingly unrelated conversation I had with a 
colleague a few years ago. I can’t remember the details of the conversation, but at 
some point it prompted me to say, ‘Yeah, but what about autonomy? Kant seemed to 
think it was pretty important.’ In response to my understatement, she replied, ‘Oh, 
Kant. What did he know? – He never even had a wife.’

I thought this an interesting way to attempt to undermine Kantian ethics. Could it 
be that Kant was so restricted in his experiences that his philosophy was at best a 
limited basis for ethical reasoning, which was unhelpful for many people? Or at worst 
a biased and false conceptual scheme? The image that my colleague’s judgement 
suggests is one of Kant sitting alone, developing his ethical theory from fundamental 
assumptions he finds rationally justifiable, and finally arriving at a full-blown moral 



177

philosophy. The outcome might be a philosophy which is perfectly adequate in the 
abstract realm of reason, but quite unworkable amongst the practical realities of 
human life. At least, that was the claim that my colleague seemed to be making.

On the other hand, one could conceive of the opposite situation, in which the 
practical realities of human life are given sole focus in ethics. In this situation, reason 
would join the list as one of the equally valid and variably morally influential factors 
found in human affairs, along with others such as emotion, intuition, partiality and 
practical matters. What might be the outcome of this method of conducting ethical 
inquiry? Is this what my colleague was intending as a more favourable alternative?

Public involvement is increasingly viewed as integral to the reasoning of ethical bodies, 
such as the New Zealand Bioethics Council, New Zealand’s Advisory Committee on 
Assisted Reproductive Technologies, the UK Human Genetics Commission, and 
the UK Human Fertilisation and Embryology Authority. One of the ways this can 
occur is through some kind of public consultation process, which enables public 
opinion about the issue in question to be elicited. This can help to characterise the 
aforementioned list of factors influencing individual morality. However, the role 
that this data should play in ethical deliberation is often unclear. This can lead to 
situations in which ethical judgements and recommendations are arrived at with 
little or no heed paid to the data of public consultation (Holm, 2004), or just the 
opposite, where public consultation has a great influence on the outcome of ethical 
reasoning (Dahl, 2004; Robertson, 2004). The former may seem to resemble my 
colleague’s description of Kant, and the latter its opposite.

The basic arguments of this paper are: (1) that a balance should be struck between 
the extreme of adherence to pure rationality on the one hand, and slavish devotion 
to received wisdom on the other; and (2) that this may be best achieved by ethicists 
making qualified use of sociological data (i.e. public opinion), which presents them 
with as complete a picture of the realities of human life as possible, to inform their 
deliberation. In arguing this I will explore some aspects of the public and its opinions, 
and some aspects of ethics. First, it is necessary to investigate the relationship between 
the public and ethical reasoning to characterise the nature and extent of the problem.

ethics anD the PuBlic

What is the relationship between the public and ethics? The answer to this question 
will depend on what is meant when the terms ethics and public are used. Both can 
be, and have been, used and defined in different ways. In the context of this paper, 
a very basic definition of ethics might be: the sort of deliberation which arrives at 
a conclusion about what ought to happen in a situation, i.e. normative ethics. An 
equivalent basic definition of the public for the purposes of this paper might be: any 
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group of individuals. Both of these will suffice for the present, but will be articulated 
in greater detail as needed.

When these two concepts, ethics and the public, are brought together, one of the 
first ethical issues that is likely to arise is that of who should decide about what 
ought to happen in a given situation. One response to this question is to leave all 
ethical decisions up to individuals to decide based on their own moral frameworks, 
whatever they may be. This might be termed personal or private ethics. There are 
many examples of this, such as individual decisions to donate to charity or decisions 
regarding dietary habits such as meat-eating or vegetarianism. However, some 
ethical decisions may not be left up to individuals to decide freely. Examples of 
this might typically include decisions involving harm to others (and possibly self-
regarding harm?). In cases such as these, limits may be placed on the free decisions 
of individuals. So actions such as murder, rape, stealing, and slavery are ethically and 
legally prohibited by public fiat. This fiat is what ethicist Bernard Rollin has called a 
social consensus ethic (Rollin, 2006).

Rollin sums up the function of a social consensus ethic as appropriating conduct 
when ‘how it is dealt with by personal ethics is widely perceived to be unfair or unjust’ 
(Rollin, 2006, p. 35). This seems a plausible enough account of the way ethics may 
operate within the public, but closer scrutiny reveals a number of problems. Many 
of these problems have been raised and addressed by Rollin; when he articulates his 
social consensus ethic in greater detail it becomes a much more intricate and robust 
theory. The simple formulation is useful for my present purpose however, which is 
to illustrate some problems associated with the relationship between ethics and the 
public. Moreover, given that Rollin’s theory is primarily descriptive, problems that 
arise are not necessarily the result of theoretical inadequacies, but can simply reflect 
extant social problems. What might some of these problems be?

First, problems arise when defining the public. The rough definition presented 
earlier was ‘a group of individuals’. Is this sufficient? Are there constraints on which 
individuals can participate in the formation of a social consensus ethic? It is unclear 
whether social consensus ethics requires individuals to be able to reason about moral 
issues, or perhaps possess other faculties. However we would have good reason 
to doubt the value of an ethical judgement or consensus that was devoid of what 
David DeGrazia calls ‘argumentative support’ – reasoned arguments which support 
the conclusion (DeGrazia, 1996). Indeed we would have good reason to doubt an 
ethical decision-making process that did not require some use of reason. This leads 
to further questions. What are our criteria for discerning moral reasoning? Who is 
capable of this? What are the implications for those excluded from the public? Who 
is excluded from participating? I will return to these issues later.
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Second, problems arise in the process of ethical reasoning. All ethics requires some 
degree of knowledge and understanding about the object of consideration in order 
for reasoning to be possible. Objects of consideration could include a human or non-
human animal, an ecosystem or a virus, or a practice such as business management, 
animal husbandry, emergency medicine, or in vitro fertilisation. The range of 
possibilities is so diverse that it would be impossible for all individuals to possess 
sufficient knowledge to reason ethically, and with confidence, about an object of 
consideration to a similar degree, much less an adequate one.

A related problem is that people can often be mistaken in their ideas about objects of 
consideration. An example can be drawn from the public controversy surrounding 
genetic modification of foods. A Eurobarometer survey of public opinion (INRA-
ECOSA, 2000) found that 35 per cent of respondents agreed with the statement 
‘ordinary tomatoes do not contain genes, while genetically modified ones do’ (an 
equal number disagreed with the statement). Mistakes such as these may go some 
way to explaining statements from members of the public such as ‘You’ll never 
convince me to eat DNA!’ (McHughen, 2000). Other examples of mistaken ideas 
held by individuals and groups of individuals underlie phenomena such as the 
persecution of Jews in Nazi Germany, slavery practices in eighteenth and nineteenth 
century America and Europe, and treatment of the disabled (Clarke, 2005). Others 
include much historical (and likely present) treatment of women and animals.

A more fundamental issue is that ethical reasoning per se requires knowledge of ethics, 
which can be every bit as complicated as animal husbandry or in vitro fertilisation. 
However, it could be argued that having an opinion about the moral rightness or 
wrongness of an action does not, in fact, require much knowledge of ethics – don’t 
most people know right from wrong, perhaps intuitively, if not rationally? When 
presented with a scenario, many people are able to say what they think the right thing 
to do might be, although they may not be able to explain why it is the right thing. 
This opinion need not have any explicit basis in subtle, complex, and often esoteric 
ethical concepts such as personhood, harm, utility, and so forth, and may not involve 
conscious use of reason or logic in reaching a conclusion. How does this affect the 
formation of a social ethic within the public?

The claim being made here is that argumentative support (articulate theoretical 
and rational justifications of moral views) is not necessary to legitimise those views. 
Instead, such pretheoretical judgements attain legitimacy by virtue of being products 
of some kind of common-sense or intuitive morality. A second, and related claim, is 
that this pretheoretical morality is shared by all morally serious humans regardless of 
culture. We could therefore expect common morality to converge on certain (if not 
all) judgements, enabling the formation of a stable social ethic.
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There are many hurdles that the notion of a common morality must overcome in 
order to provide a convincing account of ethics. Some of these are presented by 
DeGrazia (2003) and Turner (2003), and their arguments addressed by one of the 
foremost contemporary defenders of common morality theory (Beauchamp, 2003). 
Given that discussion of these issues began at least with Plato and continues today 
without resolution it seems unwise to assume success is imminent for either side. 
What if supporters of common morality are able to demonstrate the presence of a 
universal common morality? In order for this to be consistent with what appears to 
be a culturally and philosophically diverse human morality, the posited common-
morality is likely to be very simple (e.g. DeGrazia suggests that a principle of non-
maleficence may meet the requirements of a common morality). This would limit the 
ability of common morality to address everything that we might recognise as morally 
salient in the complex problems which ethics must face. Common morality requires 
sufficient content to enable it to address the complex problems life presents. These 
include, for example, the decision to use in vitro fertilisation and preimplantation 
genetic diagnosis (PGD) to selectively implant an embryo which does not carry genes 
for cystic fibrosis, or an embryo which is genetically blind, like its parents.

It seems that there are a number of reasons why one might question the value of 
public opinion within the sphere of normative ethics. In fact, one response to these 
problems might be to separate the discipline of ethics from public input, and reserve 
ethical deliberation for those who have a better understanding of its concepts and 
methods. After all, this is what experts are for. This is the approach taken by Plato 
in The Republic. Plato advocated a society ruled by philosophers, whose expert 
knowledge of the ‘Form of the Good’ made them the best-equipped to make moral 
decisions on behalf of the public (Plato, 1987). Plato describes what would happen if 
this were not the case, with moral leaders attending solely to the opinions of a public 
which is likened by Plato to a powerful animal. These leaders’ interest is:

… nothing but the conventional views held and expressed by the mass of the 
people when they meet […]. What I mean is this. Suppose a man was in charge 
of a large and powerful animal, and made a study of its moods and wants; he 
would learn when to approach and handle it, when and why it was especially 
savage or gentle, what the different noises it made meant, and what tone of voice 
to use to soothe or annoy it. […] [H]e would not know which of the creature’s 
tastes and desires was admirable or shameful, good or bad, right or wrong; he 
would simply use the terms on the basis of its reactions, calling what pleased it 
good, what annoyed it bad. He would have no rational account to give of them[.] 
(Plato, 1987, 493a-c )1

This may strike one as a rather uncharitable, elitist and undemocratic view, yet 
this view, and the preceding discussion, illustrate some of the reasoning which can 
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underlie the discounting of public opinion concerning ethical matters. Is Plato’s 
suggested alternative a reasonable approach? It certainly seems to address many of 
the problems mentioned previously. It is reasonable to expect ethicists to be better 
at doing ethics than the average member of the public. There are several possible 
reasons for this. First, it is the job of the ethicist to do ethics. This means ethicists 
have the time to explore an issue to a greater degree than most members of the 
public, who will likely have other endeavours claiming their time. Second, the ethicist 
is trained to do ethics. She will be familiar with ethical theories and concepts which 
focus ethical discussion and enable rational evaluation of ethical arguments and 
normative conclusions. Third, the ethicist is involved in an academic community 
which subjects her work to critical scrutiny and testing, reducing the chance of errors 
being propagated. What is wrong with Plato’s argument?

One aspect of Plato’s scenario that may account for its repugnance is that it involves 
an unacceptable surrender of autonomy on the part of the many individuals that 
comprise the public, to the moral legislation of relatively few ethical experts. Recall 
that Rollin’s social consensus model described some areas of individual decision-
making which are not dictated by the social consensus ethic, and are instead left to 
each individual’s personal or private ethic. The loss of these areas of life in which 
individuals can act autonomously would be unfortunate. 

Luckily, however, there is no more reason why this ought to be the case in Plato’s 
scenario than it is the case in Rollin’s. In Rollin’s model, the public decides which 
matters fall within the purview of the social consensus ethic and which remain 
matters for an individual’s personal ethic (the mechanics of how the public decides 
this are not well articulated by Rollin, but he is content to observe that they do decide, 
and the theoretical issue of how they decide is largely put aside). Plato’s scenario (as 
presented here) does not necessarily eliminate the autonomous use of an individual’s 
personal ethic in many matters. The main difference between these two models is 
the identity of the body who decides in which matters individuals are free to exercise 
their personal ethic, and in which they are constrained. In Rollin’s model this 
decision-making body is the public, in Plato’s it is ethicists. Is it more agreeable for 
one’s conduct to be constrained by the decisions of a legion public, or a (relatively) 
few ethicists?

Other criticisms could be levelled at the ethicists themselves. The claim that 
ethicists are unlikely to be mistaken in their ideas and reasoning is susceptible to 
counter-example. René Descartes (1596-1650) has a rather notorious reputation 
among animal ethicists, due to his apparent claim that animals are automata, and 
therefore do not subjectively experience pain. This was accepted with some gusto, 
and probably an equal amount of relief, by physiologists and anatomists of the time. 
Vivisection of animals without analgesia or anaesthetic was commonplace, with 
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many physiologists regarding the dissection and eventual slaughter of physically 
restrained yelping and whining dogs and other animals unpleasant, but essential to 
scientific progress. Thanks in large part to Descartes, they were less troubled by the 
apparent suffering of these animals. They were told that animals were analogous to 
machines such as clocks, and the pain-behaviour animals exhibited in response to 
experimenters’ interventions was like the noise a clock might make when a spring is 
touched: merely an unconscious, mechanical response. Recent analysis of Descartes’ 
work suggests that this may be something of a misinterpretation. Careful reading of 
his writings and letters, and indirect evidence (including the fact that Descartes was 
known to be very fond of his dog, Monsieur Grat (Mr. Scratch), whom he spent a 
lot of time with and was known to talk affectionately to) suggests that, rather than 
deny that animals experience pain, Descartes was more likely agnostic about the idea 
(Harrison, 1992). However, it was hardly a fanciful interpretation of Descartes that 
led to the experimenters’ conclusions. Regardless of what Descartes may actually 
have intended, Cartesian philosophy was used to justify, in part, a barbaric system 
of vivisection that continued with little improvement in animal welfare until the 
early twentieth century. The counterintuitive notion that no animals feel pain held 
sway for quite some time before being largely discredited. It does, however, persist 
in modified form today, albeit based largely on scientific rather than philosophical 
arguments (e.g. Bermond, 1997).

Another example of philosophers getting it wrong is provided by Aristotle and 
Shopenhauer who argued that women were by nature less rational than men, and 
therefore unable to pursue intellectual endeavours (Clack, 1998, pp. 2–3). Rational 
thinking was the domain of men, feeling and nurturing the domain of women. Within 
the specifically moral domain, this was reinforced by Kohlberg (1971). Kohlberg 
postulated six ascending stages of moral development, in which men commonly 
occupied much higher stages than women, who were often stuck at the ‘interpersonal 
concordance, or “good-boy nice girl” orientation’ – stage three. In response to these 
claims, and the moral hegemony of so-called masculine qualities such as rationality 
and impartiality, feminists such as Carol Gilligan (1982) have sought to legitimise 
what they claim to be feminine ethical qualities such as caring, and honouring 
relationships. It is difficult to find a better example of a philosopher promoting 
supposedly masculine qualities, such as rationality and impartiality, than Kant. It is 
this emphasis that my colleague was questioning in the conversation mentioned in 
the introduction to this paper.

Which contemporary ethicists are mistaken in their arguments? Some would argue 
that the claim by Peter Singer and others that embryos have low moral worth 
is supporting a system of embryo selection, destruction, and experimentation 
which will be viewed historically as a moral catastrophe. Others would argue the 
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opposite, that the consequences of placing great moral worth on an embryo are 
barbaric, insofar as they cause and perpetuate suffering that could be relieved by 
selectively implanting disease-free embryos, conducting stem-cell research, or 
terminating problematic pregnancies. Are the ethicists that argue in favour of animal 
experimentation mistaken, or are those that argue against it? What about those that 
argue for active euthanasia or the sale of human organs, and those that claim these 
would be an affront to human dignity? It can be extremely difficult to judge these 
matters correctly at the time they arise.

Another criticism can be levelled at the supposed knowledgeability of ethicists. Do 
they really know that much more than the public about all aspects of life about which 
we want to make moral judgements? For example, it has been argued that some 
ethicists’ lack of knowledge of science and technology makes their work in these areas 
motivated and informed more by baseless speculation than consideration of salient 
problems (Grunwald, 2005). It seems hardly more reasonable to expect an ethicist to 
know enough about every human activity, from assisted reproductive technologies to 
accounting, to be able to comment knowledgeably about the ethics of it, than it does 
to expect this from other individuals in the public.

In fact, many individuals in the public will be much more knowledgeable than 
ethicists about many spheres of human activity. Accountants, for instance, are likely 
to know much more about accounting than your average ethicist. Clinical geneticists 
are likely to know a great deal more about genetics and the technologies related to it, 
and so forth. This is how they are able to do their jobs. We should expect this, just as 
we expect that group of the public denoted by the term ‘ethicist’ to know about ethics 
and be able to do their job of reasoning about ethical issues.

It seems that this division of knowledge is only a problem insofar as the different 
spheres of knowledge and activity intersect or attempt to interact. One can imagine 
an ethicist who has been taught nothing but philosophy being perfectly competent 
at reasoning about purely philosophical or ethical issues, such as duties, the good, 
justice, and so on. These are all philosophical abstractions, and philosophy is a very 
useful system for working in this abstract realm of moral philosophy. Other spheres 
of activity have abstractions associated with them, and inasmuch as this is the case, 
philosophy can be very helpful within these spheres. This has led to different areas of 
study within philosophy, such as the philosophies of science, psychology, economics, 
aesthetics, education, history, law, literature, mathematics, biology, and more. These 
stem from practical activities, such as scientific experimentation, psychotherapy, 
business and accounting, art, teaching, etc. Returning to ethics, much, if not all, 
human activity has ethical implications. These can be discussed and resolved at an 
abstract level using moral philosophy, but another step is needed for ethics to be of 
use in the real world in which these human activities occur. This is the application of 
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abstract concepts and principles in practical reality, and it is the domain of practical, 
or applied ethics.

Applied ethics concerns itself with what goes on in the real world. By this I mean 
the world in which human work happens, where animals live and die, where people 
seek medical treatment, where water gets purified and polluted. It is here where 
the abstractions of moral philosophy are played out in practical actions. Promises 
are honoured and dishonoured, lies and truths are told, people are harmed and 
benefited. Applied ethics therefore exists at the intersection between philosophy and 
the real world. In order for applied ethics to be valuable, it must relate to real life. In 
order for this to occur, applied ethicists must know sufficient about the aspects of 
the world they are commenting on. This gets to the heart of the criticism that my 
colleague was making of Kant. This was that the abstract concept of autonomy that is 
central to Kantian theory isn’t helpful in many, if not most, real-life situations, such 
as occur in families and relationships, as particular examples. This line of argument 
has been developed mainly by feminist and communitarian scholars (Christman and 
Anderson, 2005, pp. 8–9). They argue that individuals are socially embedded and exist 
within a complex network of relationships, which have a profound and legitimate 
influence on the ethical decisions we make. The Kantian notion of an autonomous, 
individualistic moral agent therefore has limited moral purchase if one attempts to 
translate it into the real world. Or, to eschew the influence of the relationships in 
one’s life in favour of a Kantian conception of the autonomous moral agent would 
require, or cause one to develop, a peculiar and undesirable psychology.

The distinction between applied ethics and moral philosophy is one made by 
James Rachels (2002). He uses the example of objections to active euthanasia 
(which he considers a moral practice) to illustrate his point:

Others have objected that if mercy-killings were permitted it would lead to further 
killings that we would not want […]. I do not believe [this] would happen[.] But 
suppose [it] would. What would follow? It would not follow that mercy-killing is 
immoral in the original case. The objection would show, paradoxically, that there 
are good reasons why we should not perform actions that are moral and humane. 
Those reasons would have to do with the imperfections of human beings – the 
claim is that people are so flawed that they would slide down the slippery slope 
from the (moral) practice of euthanasia to the additional (immoral) practices 
described.

This suggests that moral philosophy might be idealistic in a way that applied ethics 
is not. Moral philosophy describes the ideals that motivate perfect conduct, the 
conduct of people in utopia[.] [P]eople in utopia do not abuse humane practices. 
Applied ethics, however, takes into account the messy details of the real world, 
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including the prejudices, faults and vices of real human beings, and recommends 
how we should behave considering all that as well as the ideals of perfect conduct. 
(Rachels, 2002, p. 174, emphasis in original).

Not only must applied ethicists be sufficiently knowledgeable about morally relevant 
aspects of the different activities on which they are commenting (such as scientific 
research or business management), they must also know enough about the various 
salient human aspects of what goes on in the real world. These include, as Rachels 
mentions, human prejudices, faults, and vices, but also human experiences, values, 
attitudes, and perceptions. If an ethic doesn’t account in some way for these variables, 
it risks engendering unintended consequences (as Rachels suggests), and lack of 
usefulness or callousness (as has been argued against Kantian autonomy).

As argued by Rachels, an ethic that doesn’t account for all the morally relevant features 
of a given situation can also be harmful. However, these features need not simply 
be human. As discussed previously, Descartes’ ethic didn’t account adequately for 
the experiences of many (sentient) animals, which are almost universally considered 
to include, at minimum, the conscious experience of pain and suffering. A similar 
example was given for failure to account for the experiences of women. Historically, 
and, some would argue, currently, the experiences of other groups in society have 
also not been adequately considered by ethicists. These include people of certain 
races, children, and the disabled.

How can applied ethicists avoid these problems? One way might be to exercise their 
imagination in an educated (rather than fanciful) way to attempt to flesh out the 
real-world details which their ethic must account for. So, if I’m dealing with children 
I might imagine what it is like to be a child, based, as much as possible, on extant 
facts about children’s lives and child psychology, filling these in with reasonable or 
educated assumptions or guesses where necessary. Another approach might be to 
experience the situation I’m commenting on myself. For example, if I am interested 
in doing research ethics I might train appropriately and become a researcher so that 
this knowledge can inform my reasoning. Both of these methods are useful in some 
situations, but their use is limited. Educated imagination may be too haphazard 
in situations where there is limited knowledge about the subject of interest, and 
imagination must do the bulk of the work. If an ethicist were to argue that there is 
very little evidence, but they imagine the life of a child to be thus-and-so, I doubt 
many would find this compelling support for the ethicist’s views. In some situations 
one may be forced to rely on his moral imagination, but this may not be the best port 
of call in ethical deliberation. Experiencing the situation may also be useful, but only 
in situations that can be experienced by ethicists at will. It seems unlikely that a female 
ethicist could experience being male, for example. Or that a European ethicist could 
experience being Mäori. It is easy to think of many more examples, including babies, 
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animals, death, disease, sexuality, and so on. It may also be difficult for an ethicist to 
find the time to become a scientist if they want to comment on science, or a medical 
professional to comment on medicine, or a lawyer, or an engineer, and so on. This 
problem is exacerbated if an ethicist wants to discuss more than one, which is often 
the case in an ethical scenario. One might also be uneasy about even-handedness if 
every ethicist is trained in the discipline or area that they are commenting on, both in 
terms of bias towards the discipline and also bias towards one’s own experiences over 
those of others within the discipline. More criticisms can be made of these methods, 
but these should be sufficient to prompt us to seek a more promising method.

A third approach is the judicious use of empirical data derived from the real world to 
inform and test applied ethical theories. This might be best illustrated by an example. 
Technologies such as PGD are currently the subject of a great deal of ethical scrutiny. 
This practice can involve and/or affect potential parents (of any sex, race, or age, 
with or without genetic disease), other family members (children, grand-parents, 
siblings) or friends, the clinician and other medical staff, gamete donors, embryos, 
the disabled community, the religious community, and the public in general. It would 
be unlikely that an ethicist could imagine all the morally relevant issues that relate to 
these parties, and impossible for an ethicist to experience these first-hand. However, 
a great deal of empirical social research has been conducted into the experiences and 
perceptions of these groups and individuals with regard to PGD (e.g. Katz et al. 2002; 
Lavery et al. 2002; Marteau et al., 1997; Roberts and Franklin, 2004; Williams, 1989). 
This can usefully inform ethical analysis by providing the ethicist with information 
such as: individual’s views of their own best interests and those of others involved; 
aspects of the situation that individuals experience as harmful or beneficial; ideas 
and perceptions that may inform these views; frameworks of personal ethics and 
other factors that influence and inform individuals actions. This is what I mean by 
public opinion.

In the case of PGD we learn from those undergoing the procedure the stress 
associated with poor or absent conception, miscarriage, or the birth of a child 
affected by a genetic disorder, or the potential of these to occur (Marteau et. al, 1997; 
Williams, 1989). For these individuals the choices available are not having or raising 
children, adoption, gamete donation, spontaneous conception with the possibility 
or likelihood of miscarriage or having an affected child, prenatal testing with the 
option of termination, or PGD (Lavery et al., 2002). The decision to undertake 
PGD seems to these people more like a compulsion, and has been described as ‘a 
“choice out of necessity”, or not really a “choice” in the normal sense at all’ (Roberts 
and Franklin, 2002, p. 288). Some individuals describe ‘a responsibility to bring a 
child into the world with a certain quality of life’ (Kalfoglou et al., 2004, p.13), and 
also a responsibility to consider wider family and friends in making the decision 
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about whether to undergo PGD (Roberts and Franklin, 2002, p. 289). The potential 
difficulty of raising a child with a serious genetic disorder is described, as well as 
the possible value of difference or adversity. Other issues that arise include: pressure 
from others to use PGD to avoid the birth of a child with a serious genetic disorder; 
stigmatisation if PGD is not used and one gives birth to an affected child; other 
motivations to use or avoid the technology; stigmatisation of racial groups which 
coincide with genetic disorders; alterations to family dynamics that may occur as 
a result of PGD; experiences of those with genetic disorders; desire for freedom or 
restrictions in the use of PGD; and more.

It is precisely these ‘messy details of the real world’, as Rachels describes them, 
that must be considered in applied ethics and accounted for by resultant ethical 
theory. Social research into public opinion can therefore usefully inform the sort 
of reasoning that goes on in applied ethics. This is not to deny the value of other 
approaches such as the use of moral imagination or being educated in the area about 
which one is commenting, but rather to assert that judicious use of public opinion 
data can compliment, augment and even displace these other methods, depending on  
the situation.

What are some advantages of public opinion? It does not require that all experience 
or knowledge be shared or imagined by the ethicist. It can provide a broad range 
of first-hand views and experiences relating to a topic. This can show diversity and 
uniformity of opinion where these occur. The range of opinion can be from diverse 
groups within the public, such as specialised professions, people of different religions, 
ages, sexes, nationalities, races etc., people affected directly or indirectly by issues 
of interest or those unaffected, families, communities, and so on. It can provide 
different levels of information, from the more superficial (such as simple approval 
or disapproval regarding an issue) to the more comprehensive (such as tracing the 
ontogeny of views from underlying influences, reasoning, and values).

However, just like the other methods described, public opinion has disadvantages. 
From an experimental side, the quality of the data can vary and should never be 
assumed to be an accurate representation of reality. This is an epistemological 
problem that plagues all empirical science, where the notion that the experiment 
offers a passive and objective window into reality has been severely challenged. 
Leavitt’s (2003) research forms part of a long-standing body of work which attempts 
to improve methodological aspects of empirical social research in order to improve 
the fidelity of the data (Allport, 1937; Payne, 1951; Seale et al., 1999). Those using 
public opinion data should make every attempt to use the most reliable and valid 
data from social research, although this is often difficult to discern (Maxwell, 1992).

A related problem with public opinion is that social research may not include all 
individuals that ought to be represented and accounted for in ethical theory. This 
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has been the case for those individuals thought not to be amenable to, or valuable 
for, social research because of a perceived inability to express themselves or social 
exclusion, such as children (Alderson, 1995; Sartain et al., 2000) and the disabled 
(Bogdan and Taylor, 1976; Gerber, 1990; Lea, 1988). Great progress has been made 
in this regard, but it is often difficult to realise who is being unfairly excluded from 
the social or moral community. Following the example of Descartes’ denial of 
animal experiences, should some animals be routinely included for consideration as 
members of the public in the moral sense? Which members of the disabled and other 
communities are currently unjustly excluded? How can we recognise new groups that 
ought to be included or excluded?

A final issue that I will mention relates to a more fundamental issue in applied ethics. 
This is, how should applied ethics assimilate this data? I have already mentioned 
that the public as a group has a variable understanding of ethics, and limited time 
to reason about what is the morally correct action in various cases. Some may not 
think that they need to act morally. Some may give views and experiences based on 
unreasonable emotion, irrationality or prejudice. James Rachels states that it is the 
job of the applied ethicist to determine the best course of action taking into account 
the ‘prejudices, faults and vices of real people […] as well as the ideals of perfect 
conduct’. But how are we to determine the emphasis that these receive in applied 
ethical theory? How much prejudice, fault and vice should be accepted and how 
much rejected? If ethical theory is excessively constrained by public opinion, it risks 
extreme conservatism. There was significant public opposition to the emancipation 
of black slaves in America in the mid to late 1800s, yet we would be unsympathetic 
to any ethical theory that advocated retaining slavery for this reason, or even a slow 
phasing-out of the practice so as to minimise the distress of those that benefited 
from it. However, if ethical theory pays no heed to public opinion, it risks at least 
unintended consequences and ineffectiveness. It also risks being mistaken, as in the 
case of the historical treatment of women, children, the disabled and animals, in 
some ethical theories.

These issues are being grappled with particularly by ethical bodies that are expected 
to incorporate data derived from public consultation in their reasoning. Given 
that these bodies are expected to inform the development of policy and legislation, 
awareness of public opinion has a very practical importance. That is, that policy is 
compatible enough with extant opinion and morality to work in society. A good 
example of ineffective policy, which was excessively estranged from public morality 
of the time, is prohibition in the United States (Rollin, 2006, p. 33). The mechanics of 
using public opinion in ethical deliberation is an issue that would benefit from a great 
deal more scholarly attention. This ought to address applied ethics generally, but also 
the functioning of ethics committees and advisory bodies (e.g. Clarke, 2005).
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conclusion

And what of Kant? Is it the conclusion of this paper that my colleague was right 
– that Kant didn’t do a very good job of thinking his philosophy through in light of 
the range of human experience? No. And this is not just because I fear the wrath of 
all the Kantians who might have no hesitation in pointing an axe-wielding maniac in 
my direction if I decided otherwise. I would describe Kant as an example of Rachels’ 
moral philosopher – someone whose job it is to determine what the ideals of perfect 
conduct ought to be. This is an indispensable part of ethics, and provides the theory 
which is translated, mutatis mutandis, into the real, non-utopian, world of applied 
ethics. Applied ethicists must understand the theory of moral philosophy, and 
interpret this in ways that allow moral philosophy to perform reasonable normative 
work in the real world in which we live. This interpretation will be inaccurate and 
unproductive if applied ethicists are not sufficiently knowledgeable about the realities 
of the world. Social research into the opinions, perceptions and experiences of the 
public is one of the best methods for providing information that enables applied 
ethicists to gain an understanding of these realities.

notes
1 It should be noted that Plato was referring to the activities of contemporary Sophists, 
but this does not affect the meaning of the quotation for the purposes of this paper.
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