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discusses the outcome of the Christchurch Cathedral case

T
he Court of Appeal decision in The Great Christchurch
BuildingsTrustvChurchPropertyTrustees [2013]NZCA
331 was a sensible confirmation that the proceedings

were misconceived, but the inappropriateness of using judi-
cial review as the vehicle for these proceedings means it is a
concern that they made it this far.

THE HIGH COURT

As outlined in a previous article on the High Court decision
([2013] NZLJ 107), these proceedings concerned the duties
incumbent on the trustee owners of Christchurch Cathedral,
which was significantly damaged in the series of earthquakes
that have hit Canterbury since 2011. Given notice by the
Canterbury Earthquake Recovery Authority that the Cathe-
dral needed to be demolished to the extent necessary to make
it safe, the Church Property Trustees (CPT) decided to largely
deconstruct the Cathedral (at a cost of $66-$76 million) in
preference to retaining and repairing the original structure
($100 million).

The Great Christchurch Building Trust (GCBT) applied
for judicial review of this decision, arguing that the trusts
upon which the CPT held the Cathedral required it to main-
tain and repair the damaged structure. Accordingly, by choos-
ing to deconstruct over repairing the Cathedral, the CPT
were in breach of their duties as trustee. Chisholm J granted
GCBT’s application and stayed CPT’s decision, but it was
only a marginal success: the Court held that the CPT could
deconstruct the Cathedral if it was for the purpose of con-
structing a new cathedral on the same site, and made a
declaration that the new structure did not need to replicate its
predecessor ([2012] NZHC 3045, [2013] 2 NZLR 230).
CPT’s decision would only have been unlawful if the CPT did
not intend to construct a new cathedral on the same site.
Since the Court was assured from the bar that the CPT did
not hold such an intention, the decision was only “incom-
plete” rather than unlawful (at [163]). GCBT failed in its
principal aim of requiring the CPT to repair and maintain the
existing Cathedral.

THE APPEAL

The GCBT appealed, arguing that the CPT was bound by the
terms of the trust to repair and maintain the Cathedral in its
existing form, for three reasons:

• the trust was originally formed for the establishment of
the Cathedral and once it was built, the trust became
one for the Cathedral itself. Accordingly, CPT as trustee
was obliged to protect and repair the Cathedral (as a
trust asset) and could only deconstruct it if expressly
permitted to do so by the terms of the trust;

• the Cathedral was constructed using funds raised from
public subscriptions. Those funds could not be used for

any other purpose, and thus the CPT was bound to
preserve the Cathedral in the form that it was con-
structed using those funds; and

• legislative provisions that applied to the Cathedral
imposed an obligation to maintain and repair the Cathe-
dral. Deconstruction undermined that obligation.

The Court of Appeal dismissed each of these submissions and
the appeal overall. The common theme was that the Court
held that the terms of the trust were for a cathedral, rather
than the Cathedral. O’Regan P, for the Court, reached this
conclusion by looking to the several early provincial ordi-
nances that conveyed the land to the CPT on trust for the
purposes of erecting a cathedral. The use of “a” rather than
“the” reflected the fact that when the ordinances were pro-
mulgated, the Cathedral was not yet constructed ([52]). It
was this distinction that allowed Chisholm J to hold that the
CPT was not required to preserve the Cathedral, as long as it
was committed to rebuilding a Cathedral, and the Court of
Appeal agreed.

While the Court agreed with the proposition that CPT’s
duties as trustee also extended to any buildings constructed
on the land it was granted in trust, whether “the duty to
preserve trust property includes a duty to restore the severely
damaged structure is dependent on the terms of the particu-
lar trust, rather than on any immutable rule of law or equity”
(at [54]).

Two cases relied upon by GCBT to support its argument
that deconstruction was a breach of trust did not assist the
argument. Ex parte Greenhouse (1815) 1 Madd 92, was a
“colourful episode” that only provided marginal assistance
since its facts were sufficiently different (at [60]). In the
matter of the Trusts of the Church of St Jude, Brighton
[1956] SASR 46, involved uncannily similar facts. The South
Australia Supreme Court declined an application by trustees
of a church badly damaged by an earthquake for orders
allowing them to demolish the church and replace it with a
bigger structure, because the trust deed excluded the power
to demolish and rebuild. The Court of Appeal agreed with
Chisholm J that the decision turned on its own facts and was
not of general application, and in any case, disagreed with
the reasoning: “it is hard to imagine that the settlor would
have intended that outcome, given his desire to provide for
the congregation’s needs” ([70]).

Instead, the Court of Appeal relied upon the terms of the
ordinances establishing the trust to determine the validity of
the CPT’s decision, and held that there was no indication in
those ordinances that only the present Cathedral could sat-
isfy its terms. Moreover, the Court held that the logical
extension of the GCBT’s argument was that the trust had
already failed, since the Cathedral was so badly damaged
that it could not be used for the purpose for which it was
established.
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The Court also dismissed the proposition relating to the
public donations. The donations had not been conditional on
the construction and preservation of a particular building,
and the Court held that it was “quite unrealistic to say that
those who contributed to the building of the Cathedral in the
1870s still have some say over what happens to the building
140 years later” (at [88]).

Finally, the Court disagreed with GCBT’s proposition that
thedecisionwascontrarytotheAnglican(DioceseofChristchurch)
Church Property Trust Act 2003 (the CPT Act), which states
that the function of the CPT is to hold and administer trust
property in accordance with the Act (s 6). The Court accepted
the CPT’s argument that the relevance of the Act was limited,
as it neither modified the terms of the trust nor imposed a
statutory obligation to repair and maintain the Cathedral
(at [104]).

Thus, the Court of Appeal agreed with High Court that
there was neither an equitable nor statutory constraint on the
discretion of the CPT to deconstruct the Cathedral, as long as
it intended to replace it with a new cathedral in the same
place.

INAPPROPRIATE PROCEEDINGS

When reading the Court of Appeal’s judgment, it is difficult
to remember that these were proceedings in judicial review.
The appeal was fought and decided on purely trust law
principles, with nary an administrative law principle in sight.
Even the argument regarding the CPT Act had at its core the
terms of the trust, rather than a discrete statutory power.

It is perhaps unfortunate then that the CPT conceded that
the High Court was correct in its findings that the GCBT had
standing to bring the proceeding and that the CPT’s decisions
were amenable to judicial review. These concessions meant
that the Court of Appeal assumed the validity of these
findings “without actually deciding either point” (at [43]).
Had the CPT challenged Chisholm J’s findings on these two
points, it might have short-circuited the appeal and the Court
would have had an opportunity to rule on the inappropriate-
ness of litigating issues of pure trust law through administra-
tive law procedure.

Chisholm J was arguably motivated by the public interest
in the issue and the fact that this was the only way that the
GCBT could challenge CPT’s decisions directly. In my com-
ment on the High Court decision, the alternative route of the
Attorney-General bringing proceedings under s 60 of the
Charitable Trusts Act 1957 was highlighted as more appro-
priate, and it was argued that by granting the GCBT stand-
ing, the Court might have set a worrying precedent (at 109).
The Court of Appeal’s decision further underscores why the
Court should not have given so much credence to the pro-
ceeding, regardless of how well-intentioned it was.

There is no doubt that there is sometimes a symmetry in
the functions of charitable trusts and public bodies such that
the former ought to be amenable to judicial review. Decisions
of charitable trusts could constitute the exercise of a public
function (Jonathan Garton, “The judicial review of the deci-
sions of charity trustees” (2006) 20 Trust Law Int 160
at 163). However, it is another theoretical step to place the
same administrative law constraints that we place on govern-
mental actors upon charitable trusts simply because both are
exercising public functions. In R (on the application of
Heather) v The Leonard Cheshire Foundation [2001] EWHC
Admin 429, a charitable foundation which provided long-
term care facilities for the disabled decided to close down a

facility and relocate its residents. Some residents attempted
to seek judicial review of the foundation’s decision, arguing
that it breached their rights under the Human Rights Act 1998
(UK). The High Court held that the foundation was not a
“public authority” for the purpose of that Act or judicial
review at [94]:

The law of charities is a different area of public law. The
old judicial review remedies of certiorari, mandamus and
prohibition were never applied to charitable trusts as
such. The public law that applies to charities is of equi-
table origin; that applied to public authorities is of com-
monlaworigin.Charitiesarenotnecessarilypublicauthorities.

Thiswasupheldonappeal ([2002]EWCACiv366, [2002]HRLR
30. Both Courts acknowledged that this did not prevent
private charity proceedings being brought against the foun-
dation; but rather that it was inappropriate to bring proceed-
ings in administrative law and thus retrospectively impose
public law duties on private actors. The same approach was
taken in New Zealand by Wild J — who was also on the
Bench in the current proceedings — in Macaskill v Ogden
[2009] NZAR 111 at [28]:

there cannot be higher standards or additional obligations
for trustees’ conduct at public law than are imposed upon
trustees in equity. The existence of equitable obligations,
similar or identical to those that would be imposed by
judicial review, indicates that it is neither necessary nor
appropriate to extend the Court’s power of review to
cover trustees’ conduct.

Accordingly, there is a degree of irony in the current case, for
the GCBT was not seeking to impose public law duties upon
the CPT, but to enforce the equitable duties that the CPT held
as trustee. This made the use of the judicial review procedure
even more inappropriate. While Garton argues “the applica-
tion of the traditional principles of trust law seems to cover
the same ground as judicial review” (176), there must at least
be some willingness on the part of the applicant to apply
those principles within the rubric of administrative law.
Otherwise, what is the point of using the judicial review
procedure?

The point is, of course, that the applicants did not have
any other choice. Lacking standing to challenge the CPT’s
decision directly as a beneficiary of the trust (although, as
noted in the comment on the High Court decision, benefi-
ciary status does not necessarily lead to standing) and eschew-
ing the orthodox route of seeking the Attorney-General to
bring the proceedings on its behalf under the Charitable
Trusts Act, the GCBT has used judicial review in a rather
opportunistic way to challenge the decisions of the CPT. This
is not a common tactic — a cursory search of cases brought in
judicial review to enforce trustees’ duties yields few results.
Those cases that do arise usually have some sort of clear
statutory connection: for example, Macaskill v Ogden dealt
with an energy trust that had engaged in consultative proce-
dures under the Local Government Act 1974. Any trend in
using judicial review as a sidewind to the mechanisms in the
Charitable Trusts Act is of significant concern. At best, it
undermines the intention of the legislature; at worst, it imposes
public law duties on private actors for no other reason than
that of tactical advantage. While the CPT will have doubtless
been satisfied with the Court of Appeal decision, it should
retain some concern that the proceedings were entertained in
the first place. ❒
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