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Ko e foaki ʻo e Konisitutone ʻo Tongá ʻi he 1875, ne hoko ia ko e maka maile ki he
hisitōlia ʻo e tukuʻau mai e laó mo e fakalakalaka ʻa Tongá ʻi he ngāue ʻaufuatō ʻa e
Tuʻí ko Tupou I. Naʻe hanga ʻe he Konisitutoné ʻo vahevahe e kakai ʻo e fonuá ki he
ngaahi faʻunga e tolu – ko e laine faka-Tuʻí; ko e houʻeiki nōpelé pe maʻu tofiʻa e 30;
pea mo e kakaí. Naʻe lava peʻe he Konisitutoné, ʻa ia ne tongi pea mei he nofo ʻa
kaingá, ke ne pukepuke ʻa Tonga he ngaahi taʻu lahi – ka ʻi heʻene aʻu mai ki he ʻahó
ni, kuo liliu. ʻI Nōvema ʻo e 2010, ne hoko ai ha fakalelei faka-konisitutone mo fakapolitikale peá ne hoko ai ke fakaʻatā ‘e he Tuʻí ha ʻepoki foʻou mo ha hala fononga
foʻou ke fou atu ai ʻa Tonga. Naʻe mokoi ʻa e Tama Tuʻí ke momoi ʻa e konga lahi ʻo
hono mafai pulé ki he kau Minisitá ʻo e Kapinetí, ʻa ia ne fili ʻe he Palēmiá pea mei
Fale Alea, ka ʻoku maʻu ai e tokolahi ʻe he kau fakafofonga ʻo e kakaí. Ko e taha eni
ha vāʻihala foʻou ki he temokalatí, ʻoku ʻikai anga maheni ki ai e ngaahi puleʻanga
faka-Tuʻi fakamamani lahí he neongo ʻoku kei kūkūkaunaka e maka tuliki fakaefonuá,
ka kuo pau pe ke fai e fefaʻuhi pea mo e ngaahi fakaʻamu foʻoú pea ʻe toe lahi ange ʻa
e fakalakalaká ʻo kau ai ʻa e fiemaʻu ko ia ke fai e liliu faka-politikale.
Ko e pepá ni ʻoku hoko ia ko e fuofua ngāue ʻo tānaki ʻilo ai pe ki he ʻēlia ko ení, ʻaki
hono ʻanalaiso ʻo e fakalelei faka-konisitutone mo e faka-politikale ʻo e 2010 ʻo
ngāueʻaki e founga fakalao ka ʻi he taimi tatau ʻoku ngāueʻaki ai pe mo e ngaahi
fakakaukau tuʻufonua ʻa Tongá. ʻOku makatuʻunga eni ke fakaʻatalahi ʻetau vakai ki
he talanoa ko ia ʻoku pehē ne ohi ʻe Tonga e ngaahi faʻunga fakatemokalati ʻi he 2010.
ʻI hono toe fakamahino angé, ko e talanoa ʻo e liliu fakapolitikalé, ko e talanoa ia ki he
Tuʻí pea mo e Konisitutoné pea mo e ngaahi founga ʻena fengāueʻaki ke paotoloaki e
pule mo e mafai e Tuʻí ʻi Tonga.
Koeʻuhí ko e mahuʻinga ko ia ke tau aʻusia e faʻunga faka-konisitutone faka-Tongá,
ngaahi meʻa ne hoko ʻi he liliu faka-politikale ʻo e 2010 ʻi Tongá, pea pehē ki he ola ʻo
e ngāue ko iá – ʻoku ngāueʻaki leva ʻe he pepá ni ʻa e ngaahi tefitoʻi fakakaukau ʻo e
i

ngaʻunu ko ia ki he pule faka-temokalatí, kae tautautefito ki he fakakaukau ʻo e
temokalati fakatoukateá (hybrid democracy) pea mo e temokalati ʻoku konga fakaaoao
(semi-authoritarian democracy).

ʻOku toe ngāueʻaki ai pe ʻe he pepá ni ‘a e

fakakaukau ʻa Matthew S R Palmer ʻa hono vakaiʻi ʻo e Konisitutoné ke ‘iloʻi e meʻa
totonu ʻoku hokó; pea toe ngāueʻaki mo e founga talanoa ke lalangaʻaki e talanoa
totonu ʻo e liliu faka-konisitutoné pea pehē ki he liliu faka-politikale ʻa Tongá.
Tonga’s modern legal history began with the grant of the Constitution in 1875 from the
victorious King Tupou I. The Constitution divides all citizens into three categories –
the monarch’s royal lineage; 30 lineages of chiefs called nobles; and all the other chiefs
and the ordinary people. That constitutional kinship approach has served Tonga well –
until now. In November 2010, a political and constitutional reform under which the
powerful Monarch, both the Head of State and the Head of Government, opened a new
page in Tonga’s political life. The Monarch agreed to devolve most of his executive
powers upon a Cabinet of Ministers to be chosen by an elected Prime Minister from a
Legislative Assembly comprising, for the first time, a clear majority of representatives
elected by the people.

Even so, the devolution of power was not total, and the

constitutional outcome set up a degree of sharing of executive authority between the
Monarch and the Cabinet. As a Kingdom, Tonga has chosen an unconventional path
towards democracy so while the Kingdom preserves important elements of its cultural
heritage, it engages with a new and more comprehensive approach to development and
this includes political changes.
This thesis offers an original contribution by providing a cultural legal analysis of the
2010 constitutional and political reform. It shows that the reform has a broader story
than the orthodox explanations that centre around Tonga’s decisive adoption of liberal
democratic institutions. It is the story of a Monarch with an 1875 Constitution which
together have worked and served to preserve the institution of the Monarchy in Tonga.
This thesis utilizes the following approaches to understand and appreciate Tonga’s
unique constitutional and cultural framework: the 2010 constitutional and political
reform and the outcome of that reform. First of all, the theory of democratization is
explored to explain how countries move towards democracy, drawing on the idea of
hybrid democracy and semi-authoritarian democracy. At the same time, this thesis
employs Matthew S R Palmer’s constitutional realism approach to analyse the way in
ii

which power is exercised, as well as the methodological approach of talanoa to tell the
story of Tonga’s constitutional and political reform.
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Chapter 1

INTRODUCTION
Tonga’s modern legal history began with the grant of the Constitution in 1875 from the
victorious King Tupou I. The Constitution divided all citizens into three categories: the
monarch’s royal lineage, 30 lineages of chiefs called the nobles, and all of the other
chiefs and the ordinary people. Until recently, this constitutional kinship approach
served Tonga well. However, in November 2010 a political and constitutional reform
was instituted, under which the powerful Monarch—as both the Head of State and the
Head of Government—opened a new page in Tonga’s political life. The Monarch
agreed to devolve most of his executive powers upon a Cabinet of Ministers to be
chosen by an elected Prime Minister from a Legislative Assembly comprising, for the
first time, a clear majority of popularly elected representatives. Even so, the devolution
of power was not total. In terms of decision making, as it relates to the executive
authority, the constitutional outcome has resulted in a certain degree of decision and
power sharing between the Monarch and the Cabinet. As a Kingdom, Tonga has
chosen an unconventional path towards democracy, so that, on the one hand, while it
preserves the important elements of the cultural heritage, on the other hand, in terms of
development, it must take into account the idea of taking on a new and a more broad
approach and this also includes political changes.
In January 2018, King Tupou VI’s royal address at the opening of the Legislative
Assembly highlighted the need for members of parliament to have a clear knowledge of
their roles and understand the laws, the Constitution, the House’s Rules and Standing
Orders.1 Later in May 2019, in his opening address to the 2019-20 parliament session,
King Tupou VI pointed out that while Tonga’s state of democracy appeared to be
advancing, it lacked ‘vision’ in terms of the state of Tonga’s economy. These two
opening speeches highlight two things. First, the emphasis on the lack of understanding
of both the 2010 reform process and its outcomes; secondly, the Monarch’s lack of

1

Parliament of Tonga, Fale Alea ‘o Tonga, “King advised MPs on their role,” 22 January 2018,
<https://www.parliament.gov.to/media-centre/latest-news/latest-news-in-english/609-king-advised-mps-on-theirrole>.
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involvement and approval of Cabinet’s executive decisions.2 In response to the King’s
opening address, ‘a reliable source within government’ claimed that the King ‘may
have received wrong information about government matters because he allegedly
refused repeated requests from the Prime Minister for a meeting’. 3
I. Questions to be considered in this research
The orthodox story of Tonga’s constitutional development has been understood within
the framework of a move towards a liberal democracy.

The 2010 constitutional

framework introduced a functioning democratic process, which claimed to move Tonga
toward democracy by replacing the executive power of the Monarch with popular
governance. However, in practice, nearly a decade on, is it too simplistic to regard
Tonga as a truly democratic nation? My research inquiry involves unpacking and
questioning that orthodox story about the reform focusing on Tonga’s adoption of
liberal democratic institutions to illustrate that what actually happened is much more
complex. My hypothesis is that this reform involves a broader story of a Monarch who,
since 1875, has influenced the way in which power works in Tonga, right up to 2010,
and with a Constitution that protects the institution of Monarchy with ‘deeply
entrenched obligation systems’.4
With this in mind, I explore an alternative inquiry into Tonga’s democracy by going
beyond the Eurocentric conception of modern liberal democracy as the foregone frame
of reference.

I have conducted this research study through exploring what the

democratization theory says about how countries have become democratic, drawing on
the ideas of a hybrid democracy and a semi-authoritarian democracy.5 Furthermore,
this study aims to explain Tonga’s unique constitutional and cultural framework,
2

It is interesting that the Monarch is now using the Opening Address of the Legislative Assembly as a medium to
overtly communicate his views of Cabinet’s performance and activities. In contrast, before 2010, the Opening
Address was used by the Monarch to declare Government’s (previously comprised Privy Council and Cabinet)
policies, development programmes and priorities.

3

Kanivatonga News, “King may be misinformed about gov’t matters after refusing PM’s meeting request since
dissolution, source claims” 04 June 2019 <kanivatonga.nz/2019/06/king-may-be-misinformed-about-govt-mattersafter-refusing-pms-meeting-requests-since-dissolution-…>.

4

Rodney C Hills, “Tonga’s Constitution and the Changing State” in Regime Change and Regime Maintenance in
Asia and the Pacific, Discussion Paper No. 4 (Department of Political and Social Change, Research School of
Pacific Studies, The Australian National University, 1991) 7.

5

See Larry Diamond, “Thinking about Hybrid Regimes,” (2002) 13(2), Journal of Democracy; M Ottaway,
Democracy Challenged: The Rise of Semi-Authoritarianism (Washington, DC: Carnegie Endowment for
International Peace, 2003).
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through: 1) Matthew S R Palmer’s6 constitutional realism approach to understand how
power is actually used; and by adopting 2) the unique and appropriate methodological
approach of talanoa to weave a more accurate story of Tonga’s constitutional and
political reform. These approaches help to appreciate not only what happened in the
2010 constitutional and why it happened, but also serve to explain the outcome of that
reform.
Accordingly, this thesis provides a unique insight into the journey of democracy in
Tonga, by specifically considering the following overarching question:
§

Could the conventional and orthodox theory of democratization explain Tonga’s
constitutional changes in 2010?

This research examines the movement for change, the steps of the reform process, and
its outcomes in order to offer a fuller account by examining the following questions:
i.

What is the history behind the constitutional and political reform of
2010?

ii.

What are the influences and the roles of the monarchs before and after
2010?

iii.

Why is Tonga’s constitutional history (1875 Constitution and its
development) relevant to the understanding of the 2010 constitutional
and political reform?

Even though other authors, particularly Ian Campbell, have published research on
several periods and aspects of the reform, no current comprehensive account exists, nor
is there a deeply theoretical consideration of how liberal democracy can be understood
within the context of Tonga’s experience.7

6

Matthew S R Palmer, “Using Constitutional Realism to Identify the Complete Constitution: Lessons From an
Unwritten Constitution” (2006) 54 American Journal of Comparative Law 587.

7

See Ian Campbell, Island Kingdom: Tonga Ancient and Modern (2 ed) (Canterbury: University Press, 2001);
_____”The Quest for Constitutional Reform in Tonga” (2005) 40(1) Journal of Pacific History 9; ______Tonga’s
Way to Democracy (Christchurch: Herodotus Press, 2011); _____”The Nettle Grasped: Tonga’s New Democracy”
(2012) 47(2) Journal of Pacific History 211.
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This thesis does not approach the study of Tonga’s constitutional and political reform
by utilizing a comparative approach to assess the process or the outcomes in the
trajectories Tonga has taken towards achieving democracy.

This is one of the

conventional democratic approaches that has been used to assess a country’s democratic
status, how it got there, and what might eventuate in a specific setting or context.8 This
is because Tonga’s path or approach to democracy does not comply with these
democratic transition theories that are based on modern European history.9 Unlike in
Europe, Tonga’s modern democratization did not arise out of a regime of disunity,
rather it advanced on the initiative of the Monarch. As a result, the Monarch in Tonga
has not receded, instead it has taken on renewed importance, contrary to the European
historical experience.
For that purpose, I pay attention to the uniqueness or the ‘specialness’ of Tonga, taking
into account and referencing international theories.

Hence, conducting in-depth

research in one society, Tonga, allows for investigations to be carried out in a
comprehensive manner which effectively will result in a stronger and a more authentic
analysis.
This study investigates the concept and process of the devolution, by constitutional
amendment, of the Monarch’s executive authority. It begins with an examination of the
nature of monarchy in Tonga, and the role of the Constitution in Tongan society. The
aim of the study is to understand those circumstances in Tonga’s evolving history and
culture that have led to the acceptance today of the sharing of executive authority.
With regard to the issues of devolution of power and power-sharing, several questions
arise that I have sought to answer in this thesis through an examination of the primary
sources of the records of the reform process, and the interviews of 15 key political
persons and commentators in Tonga. The following questions were topics covered
during the talanoa interviews with the participants:

8

See Giuseppe Di Palma, To craft democracies: An essay on democratic transitions (Berkeley, Los Angeles, Oxford:
University of California Press, 1990).

9

For example, the Huntington’s theory of the modernising monarch’s dilemma and structural theories which are
about what drives or impedes democracy and not taking into account a situation like Tonga’s where culture and
tradtions are very much intact.
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i.

How is the devolution of power to the cabinet expressed, and how are
the monarch’s remaining executive powers stated and defined in the
Constitution?

ii.

Is the notion of power-sharing a feasible/workable arrangement under
the current laws and practice of the Tongan government, and what
problems might arise? Does it matter whether or not the devolution of
executive authority to Cabinet is complete?

iii.

What are the implications of the approaches that are currently working,
and what are the alternative approaches that describe the arrangement of
power sharing that might be suitable for the Constitution of Tonga?
II. My Mat – Ko hoku fakakoloa (My enrichment)

Fakakoloa is a Tongan concept that encompasses the enrichment of our cultural goods,
such as our fala (fine mats). The Tongan fala is one of our most treasured possessions
because it serves as a metaphor for Tonga’s cultural foundation, and it represents our
culture and our genealogy interwoven together. The term fakakoloa also has to do with
the underlying values of Tongan society, and along with our history and traditions, it
includes the family, our cultural and social heritage, and, as such, it takes into account
the people, the land and the seas, as well as the spiritual and temporal worlds. As part
of my upbringing, I was taught to observe the following core fakakoloa values:
i.

‘ofa – love

ii.

faka’apa’apa – respect

iii.

feveitokai’aki – reciprocity

iv.

lototoo – humility

v.

mamahi’i me’a – commitment

vi.

faitotonu – integrity

vii.

fakaongo – transparency and accountability

5

These values are not unique to my family, in fact, they are the core values that have
maintained and sustained us as Tongans across the millennia.

We apply these

fundamental values to our daily life and as the various strands are woven together, they
serve as guidelines for us as we grow up. Since they have helped me become the person
I am today, in return, I am using them to weave Tonga’s reform mat in this thesis.
My weaving of this thesis is my personal enrichment, my fakakoloa. As a person
becomes enriched by these values it evokes mafana (warmth or touches one
emotionally), which drives ‘ofa (love) to action in luva ‘ete koloa or gifting away your
priced possession with heartfelt sincerity and humility.
As a background to my interest and experience, it all began at the time I became a
young Legal Officer in Tonga for the Ministry of Justice in 2003. It was soon after I
completed my legal studies at the University of South Pacific. After serving for a year
there, I moved to the Crown Law Department (now the Attorney General’s Office)
under a secondment arrangement between the two Government departments. In that
Office, I was honoured to gain experience undertaking litigation work on behalf of the
Crown, so, I was representing the Government in civil cases and in criminal matters. In
addition, I was also conducting research work as well as providing advice to
Government Departments on a wide range of issues that had to do with public law
issues. The public law issues were related to fisheries, the adoption of children, and to
bilateral and multilateral agreements, in general. It was an eye-opening experience
because there were only a handful of lawyers catering for Government. So, this meant
for all intents and purposes, that we had to deal with high profile matters. In sum, the
experience can only be described by saying that we were ‘being thrown into the deep
ocean and expected to swim from there’. There were also a lot of changes that were
instigated in the Government at the time and the discussions about the Government’s
public and economic reforms were set in motion. The reform momentum gained
strength at the time the public service strike took place in Tonga in 2005, and during the
riots in 2006. After spending almost five years there, in 2009, I returned to the Ministry
of Justice.

By then, the then Minister of Justice required my assistance with

constitutional and political work in association with both the Cabinet and with the
Legislative Assembly of Tonga. Soon thereafter, I was promoted to work for the Public
Service Commission in 2010. I was to look after the legal and policy division which
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had just gone through some reforms of its own. After a short while, I moved to the
Legislative Assembly of Tonga, first as a Committee Clerk and then as the Deputy
Clerk of the House. So, during this time, in terms of my jobs, I moved from the Crown
Law Department to the Ministry of Justice, to the Public Service Commission and then
to the Legislative Assembly. I was fortunate enough to find myself working on policies
and legal matters related to Tonga’s reform programmes that culminated in the
constitutional and political reform that became effective on 25 November 2010.
In 2012, I moved to Vanuatu and worked at the School of Law, as a Lecturer at The
University of the South Pacific teaching Administrative Law and Constitutional Law
courses. Although these courses were based on the different jurisdictions in the Pacific,
teaching these courses provided me with an opportunity to reflect, with an objective
lens, on the process and outcome of the 2010 reform in Tonga. It was also a very
interesting time because for the first time Tonga experienced a vote of no confidence
and the move to oust a sitting Cabinet. In addition, a review that had been undertaken
by an expert who was commissioned by the Commonwealth Secretariat, and
amendment bills that were submitted and passed by the Legislative Assembly, were
returned from the King without assent, due to a technical oversight. Observing all this
motivated me so that I took up a keen interest and I viewed it as an opportunity to
explore the meaning behind the 2010 constitutional reform which later inspired me to
engage in my own further education, hence it served as the origin of this thesis.
In 2015, I returned to Tonga as Chief Executive of the Ministry of Justice. In that
position, I experienced the issues pertinent to the Constitution as reformed in 2010. I
was able to see that Tonga has achieved fundamental reforms to deal with the way
power is exercised in the nation. I also could see that Tonga has also taken a course on
its own and chose democracy. Even so, I was faced with the difficulty, first-hand, of
trying to understand the nature of that reform, and also of trying to understand how it
should function properly. I was confronted with questions regarding whether it is
important for the devolution of executive authority to be completed. There was still a
general sense of uncertainty in the Government, and the public, as to whether the shift
from an absolute monarch to a democratically elected parliament has been carried
through to its fullest extent. I was convinced that I needed to find answers and clarity
about the exceptions to the devolution principle in the reform. Hence, my PhD journey
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began because I needed to have a sound knowledge of the political system that was
established by the reformed Constitution of 2010.
III. Significance of the Thesis
This thesis offers a significant contribution to the knowledge on this subject in the
following ways.
1. This is the first study of its kind to undertake this type of close analysis of Tonga’s
constitutional arrangements by a Tongan scholar. There is a small body of writing on
Tonga’s constitutional and political reform. 10 However, this is the first attempt at
targeting the process and outcomes of the reform, utilising an integrated framework of
democratization and constitutional realism.
2. The second contribution is the first application of the concept of hybrid democracy in
order to inform the study of Tonga.
3. Finally, this is one of the first pieces of postgraduate work that utilises a Tongan
specific talanoa research methodology in a legal thesis. It encourages the use of
indigenous research methodologies for research carried out on indigenous communities
and includes an analysis of the works of both indigenous and non-indigenous
researchers.
IV. Context
To shed light on the process and the outcome of the 2010 constitutional and political
reform, this part provides some background information on Tonga.

10

See Guy Powles, Political and Constitutional Reform Opens the Door: The Kingdom of Tonga’s Path to
Democracy (2nd ed) (Suva: The University of the South Pacific Press, 2013); _________“Testing Tradition in
Tonga: Approaches to Constitutional Change” (2007) 13 Revue Juridique Polynesienne 111-141; Ian Campbell,
Tonga’s Way to Democracy (Christchurch: Herodotus Press, 2011); _______”The Nettle Grasped: Tonga’s New
Democracy,” (2012) 47(2): 211; Kerry James, “Rank and Leadership in Tonga,” in G M White and I Lindstrom
(eds), Chiefs Today: Traditional Pacific Leadership and the Postcolonial State (California: Stanford University
Press, 1997).
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Figure 1: Map of Tonga11

1. Location
The Kingdom of Tonga, also known as the Friendly Islands, is an archipelago of islands
comprising four main groups of islands with approximately 170 islands scattered across

11

Ministry of Lands, Survey and Natural Resources. Used with the permission of the Ministry.
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an area of the central Pacific Ocean to the east of Fiji and to the south of Samoa. The
present territorial boundary covers some 360,700 square kilometres of ocean, although
the Exclusive Economic Zone has not as yet been officially declared. The Kingdom
extends between latitudes 15 and 23.5 degrees south and longitudes 173 and 177
degrees west, lying north of the Tropic of Capricorn and West of the International
Dateline, 1700 kilometres North-East of New Zealand, and 670 kilometres South-East
of Fiji.
There are 36 inhabited islands that cover 670 square kilometres out of a total land area.
The four main groups of islands include Tongatapu, Vava’u, Ha’apai and the Niua’s.
Half of the land area comprises the two principal southern islands of Tongatapu and
‘Eua (Tongatapu group). The nation’s capital, Nuku’alofa, is located on the largest
island, Tongatapu. The next main group, 90 miles to the north is Ha’apai, a scattered
archipelago of small islands. Vava’u, the third main group 60 miles to the north of
Ha’apai, consists of a tight cluster of islands around a larger island. At the isolated
northern extreme of Tonga, Niuafo’ou (210 miles north west of Vava’u) and
Niuatoputapu are situated.

These outliers, known collectively as the ‘Niuas’, are

located at the northern end of a chain of volcanically active islands that run south and
parallel to the great majority of the Tongan islands which are coral in origin.
2. Population
The population of Tonga reported in the 2016 Census stood at 100,745. This compares
with 103,252 people recorded in the 2011 Census and represents a decrease by 2.4 per
cent or 2,507 people. This decrease in population represents an average annual rate of
growth of -0.5 per cent. The male population was recorded to be 50,312 of the total
population, while the female population accounted for 50,433 of the total population.
About two-thirds of the total population resides in the Tongatapu group, with more than
30,000 people in the capital city of Nuku’alofa, where the central government and the
commercial centre of the Kingdom are located. It is estimated that almost half of the
total citizens are living overseas, in particular, in New Zealand, Australia and in the
United States of America.

10

3. Language
The Tongan language is the only national language in Tonga. The official languages
are Tongan and English. The Tongan language operates as a tool to reinforce cultural
hegemony whereby the political dominance by a particular social class is not secured by
outright force; instead, it is normalized through everyday cultural practices and
linguistic tropes. The way that Tongan people speak to one another functions as a
reminder of rank and authority.
It is argued that the establishment of honorific language reaffirmed the distinction
between the kingly lines.12 This honorific language spells out the distinction between
the three social classes: the King, chiefs/nobles and commoners (people) in the Tongan
society. The use of the terminology amplifies the class divisions which place the King
at the top, then the chiefs down to the commoners, in descending order.
4. Social Structure of Tongan Society
The present Tongan society is structured into a hierarchy of four ‘successive layers or
strata of people, each with their own code of behaviours, rights and duties, and accepted
living standards’.13

This hierarchical structure has at its peak the royalty (Tu’i), the

chiefs (Hou’eiki), the elite of Tonga (Kau ma’olunga) and the commoners (Tu’a). The
fourth stratum – the elite - was referred to by Morton as the burgeoning ‘middle class’
of commoners who have gained a certain amount of wealth and prestige through
education and employment.14 Within each of the other three layers, ranking is based on
their linkage to the most superior kingly line, which is the Tu’i Tonga. Societal
arrangements are stratified and pay a lot of formal respect to their chiefs, consequently
it is not an egalitarian society. The social reference for this ranking system is founded
on their connections to the Tu’i Tonga. The closer a person is to the Tu’i Tonga, the
higher the status of the person will be.

12

‘Opeti Taliai, Social Differentiation of Language Levels in Tonga (MA Thesis, University of Auckland, 1989).

13

Ernest Crane, The Tongan Way (Auckland: Heinemann Educational Books Ltd., 1978) 33.

14

Helen Morton, Becoming Tongan: An ethnography of childhood (Honolulu: University of Hawaii Press, 1996) 23.
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Within the Tongan system there is a complex set of connections involving rank and
status.15 Traditionally, the highest rank of all is the Tu’i Tonga and it is the standard of
reference for one’s own ranking. This rank system is reflected in the exchanging
framework of va that is used in the socio-political setting. The va framework provides
an equilibrium which represents the flowing of goods and materials. For example, the
sister has an advantage over her brother, and at the same time, the brother’s wife has the
privilege over her brother, and so on. Therefore, at the end of the day, there is a form of
fairness in the whole process of exchange.
Tonga is a patriarchal society where men control the line of titles and have political
power over their younger brothers, if they have the same mother, and remain inferior to
their father. 16 Women, on the other hand, are socially superior over their younger
sisters and all of their brothers, yet again they are socially and politically inferior to
their father and mother. This symmetrical exchange does make the process static,
because at the end they have a complementary role to play and there is an equilibrium
of exchange.
The social distinction between the commoners and the chiefs and royalty is highlighted
in the producer-consumer relationships between the three social classes.

The

commoners, who are at the bottom of the societal pyramid, are the producers on the
land while the royal family and the chiefs are the consumers of that production. This
relationship also manifests itself in a superior-inferior relationship at the national and
local levels. At the national levels, the Tu’i Tonga is superior to everyone under him,
and the chiefs could exercise this relationship to demonstrate their ranking and
authority. Their rank and authority is the political manifestation of the control and the
regulation of the production. At the extended local family or kainga level, the rank
refers to female, whilst the authority refers to the male. The senior roles are capable of
commanding production activities, where females are producing koloa (as obligation
fatongia), while males are responsible for the work ngaue. The term ngaue in this
context refers to the agricultural and fishing activities while koloa refers to the
production of the mats and tapa cloth (ngatu). The concepts of ngaue and fatongia are
both economic in nature, which exhibit the production of both males and females. The
15

Edward Gifford, Tongan Place Names (Honolulu: B.P Bishop Museum Bulletin 6, 1923).

16

Arthur M Hocart, ‘Chieftainship and the Sister’s Son in Pacific,’ (1915) 17(3), American Anthropologist, 631-646.
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same distinction occurs as we look at the fahu and ‘ulumotu’a at the kainga level. The
fahu-based on the female seniority-consists of rank, and ‘ulumotu’a is based on the
male seniority and it is associated with authority. However, these separate but unified
concepts exhibit the social exchange of gender based social roles, so that while the roles
are different, they are nevertheless based on the same principles. It is argued that “to
understand rank within Tongan society, one must conceptually distinguish social status,
governing relationships within a small kin group, from societal ranking, governing
relationships within the society as a whole.”17
5. Devolution of Monarch’s Executive Power to Cabinet
The people of Tonga found the 19th century constitutional style of government
unsuitable for their 21st century needs and aspirations. This resulted in major political
reform in 2010. The founder of the Tongan Constitution in 1875 was at that time the
ruler of Tonga and was acknowledged as supreme traditional chief. The powers and
privileges of his royal line have survived unchanged until this century. Subject to
provisions for the monarch and 30 other chiefs, the Tongan systems of law and
government followed those of Great Britain.
The 2010 reform focused on the devolution of executive power from the monarch to the
cabinet, the abolition of the monarch’s power to appoint cabinet ministers, and the
introduction of the appointment to cabinet of the elected members of the legislature on
the recommendation of the elected prime minister. However, the devolution of power
was not total, and the constitutional outcome sets up a degree of sharing of executive
authority between the monarch and the cabinet.
V. Chapter Overview
The next chapter, Chapter 2, provides an overview of the theoretical framework of
hybrid democracy as an alternative standard by which to analyse Tonga’s 2010
constitutional transformation. To understand this political development, this chapter
will initially draw on certain theoretical explanations to explain the reason
‘democratisation’ occurs with reference to European history leading to modern liberal
democracy. These insights will then be applied to aspects of executive power which
17

Adrienne Kaeppler, “Rank in Tonga” (1971) 10(2) Ethnology 174.
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would in turn explain the reason Tonga made what appeared to be a move toward
democracy in 2010 even though it was not full democracy. I conclude, the main aspect
of democratisation that is most useful in the analysis of Tonga’s political reform, is the
hybrid methodological approach to democratization.

However, the theory of

democratization does not provide the complete picture of the reform process and its
outcome. In order to really understand the full scope of the constitutive institutional
arrangements introduced in 2010, this thesis adopts Matthew Palmer’s concept of
‘constitutional realism’. It is through this lens that one begins to see the whole of the
political structure, identify the norms that governs the relationships among the actors
and the way in which power is exercised in Tonga.
Chapter 3 provides an explanation of the research methodology that has been used for
this thesis. The research methodology comprises a mix of primary historical, political
and legal material, theoretical sources and empirical research. As this chapter explains,
my empirical research is based in the process of talanoa, a Tongan interview method, to
carry out 15 interviews in Tonga.
Chapter 4 commences with an introduction of the background, the nature and roles of
the supreme chiefly ruler and of the monarch, as they existed in the mid-19th century in
Tonga. It explores the status of the supreme ruler or the rule of Tonga and its status as
an absolute power before assessing the extent of the provisions of the 1875 Constitution
to reflect this. There is a discussion, for example, about the extent to which the King of
Tonga and the Tongan monarchy may be described as possessing the main attributes of
democratized states.
Chapter 5 provides a background not only of Tonga’s democratic movement it also
discusses the key actors that have contributed to Tonga’s move towards democracy. It
analyses the roles of the individual Monarchs since 1875 and the significance of those
actions to the process and the outcomes of the reform. The aim of this Chapter is to
provide an overview of the development that has brought changes to Tonga’s sociopolitical environment, and it includes the demand for change, and it explores the
various factors that have had an influence on the decisions the Monarchs have made.
Chapter 6 explores the process of the political and constitutional reforms as well as the
process of making the constitution that led up to the 2010 reform in order to understand
14

the concepts of the transition to a democracy. It investigates the structural conditions
and the context that influenced the outcomes of Tonga’s journey towards the reform to
be more democratic in 2010.
Chapter 7 is dedicated to investigating the outcomes of Tonga’s constitutional reform in
2010. More specifically, it draws on the various frameworks of this thesis to examine
the outcome of the reform.

The 2010 constitutional framework introduced a

functioning democratic outcome whereby the Monarch devolves his executive authority
to a representative Cabinet. However, under a constitutional realist lens and with the
guide of an integrated theory of democratization, a closer examination of the reformed
constitutional provisions uncovers that it may be too simplistic to consider Tonga a
truly democratic nation.
Chapter 8 sums up the thesis by revisiting the original scope and aims of this research.
I will return to the main argument of my thesis and examine its validity in terms of the
research that has been undertaken and the findings that have been revealed through the
research.
VI. Conclusion
There is no doubt that the political and constitutional reform in 2010 represents an
important milestone in Tonga’s constitutional and political history. As one, of the small
number of Tongan scholars, to focus on the Kingdom of Tonga and to study its
constitutional and political reform story, it is my joy to present in this thesis form, an
evaluation of Tonga’s 2010 Constitutional Reform fala.
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Chapter 2

THE THEORETICAL FRAMEWORK
This thesis examines the concept and process of the devolution of the Tongan
monarch’s executive authority by way of constitutional reform. To understand the logic
of this development, this chapter draws on various theoretical explanations make sense
of and clarify the reasons “democratisation” occurs and applies these insights to the
aspects of executive power. Accordingly, as a matter of course, this chapter establishes
a theoretical framework to analyse Tonga’s recent constitutional transformation and
associated political regime change. This approach will examine how the objectives of
the movement for constitutional reform and the circumstances of Tonga’s evolving
history and culture have influenced the content of the devolution process that has
pointed the way and smoothed the path that led to the acceptance of the sharing of
executive authority in a democratic and representative government.
The first section of this Chapter will outline the orthodox explanations of
democratisation, focused on the move from a non- or less-democratic form of
government to a democratic or more democratic form of government. In doing so, I
examine the three main theoretical approaches that contribute to our broader
understanding of political trajectories and how they have shaped academic thinking
about transitions.

First, the structural approach seeks to identify the factors that

promote or inhibit the chances of a successful transition and attempts to describe the
ideal conditions for a democracy to flourish. Second, the voluntarism approach focuses
on the process of the transition from one political system to another, with a specific
emphasis on elite agency.

Finally, the hybrid methodological approach considers

themes from both the structural and voluntarism approaches.
In particular, this Chapter is an effort to examine the concept of democratization and
review it in relation to explaining and illustrating the reasons why efforts at democratic
reform so often do not result in smoothly functioning liberal democratic regimes, but
instead in “hybrid regimes” where democratic and antidemocratic institutions, rules and
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practices coexist.18 This outcome is discussed in the context of a small monarchical
state, i.e., Tonga. The aim of this chapter is to develop a theoretical framework that
may help explain the process and outcome of the political reform in Tonga beyond a
simple recitation of historical occurrences.
The second part of this Chapter seeks to fill the gaps left by democratization theory
through a “constitutional realist” approach, which draws on the experiences of those
involved in shaping and applying the law in Tonga. Tonga’s politics can be confusing
to outside observers. Therefore, it is necessary to identify the issues to understand both
the context and the content of the constitutional reform to see the various patterns that
are common to politics in Tonga. To help explain the political and legal constitutional
context, I draw on the work of Karl Llewellyn and Matthew Palmer. The main features
of their “constitutional realism” theoretical approach will be explained in the second
section.

Constitutional realism is an approach that is advanced and employed to

investigate how those in power perceive and understand their role under the reformed
constitution, and how they understand the institutions and the actors in government
should function.
The conceptual framework outlined in this Chapter will then be applied in the later
chapters of this thesis to explain why the devolution of executive power through the
political and constitutional reform in Tonga occurred in the way that it did.
PART A
I. Democratisation Theory
The end of the Cold War and what Samuel Huntington terms the “third wave of
democratization”

19

spurred the emergence of a renewed academic focus on

‘democratisation theory.’20 In many disciplines – ranging from the humanities to the
social sciences – this process has stimulated a major rethinking of basic assumptions.21
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Larry Diamond, “Elections without Democracy: Thinking about Hybrid Regimes” (2002) 13 (2) Journal of
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The third wave of democratisation is associated with the apparent global triumph of
liberal democracy and capitalism around the world, famously described by Francis
Fukuyama as representing ‘the end of history’.22 Democracy came to be perceived as
the only legitimate form of government. Therefore, as international law/norms began to
perpetuate this ideology, pressures from aid-providing agencies and nations influenced
many countries to try to make their national realms more democratic. Hence, even
though the idea that popular government should be in place took hold, it did so in a
wide range of societies which governed themselves in very different ways.
A simple definition of democratisation is the transformation process of a nondemocratic regime into a democratic one.23 It requires “open contestation over the right
to win control of the government, and this is turn requires free competitive elections,
the results of which determine who governs.”24 Such change is informed by historical
legacies, the preferences of elite actors, domestic processes, and the impact of
international actors. Geoffrey Pridham explains that democratisation is an ‘umbrella
term’ which encompasses the whole process of regime change from non-democratic
regimes to democratic regimes.25 This understanding entails a transition to a relatively
more democratic regime from an undemocratic one, followed by a process of
strengthening on the way to a “consolidated democracy”.26 A democratic system is
then consolidated if it is taken for granted, or if it becomes “the only game in town”.27
Graeme Gill further refines this model into the following three phases: regime
breakdown, democratic transition and democratic consolidation. 28 The first phase
requires the disintegration of old regime structures, followed by the establishment of the
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new regime’s structures.

Finally, once a democracy is consolidated, these new

structures become stabilised and gain legitimacy and authority within the society.29
However, despite such efforts to construct broad conceptual frameworks to explain the
phenomenon of democratisation, every time a new case arises that does not fit the
current models, political scientists must revisit their theories and modify them to
explain such situations. To this end, it is important to understand that democratisation
is not represented by a static set of beliefs, it consists of adaptable, adjustable and everchanging views.
1. The Contested Nature of Democracy
Democracy may be defined in general terms as a form of government in which people
choose leaders by voting. 30

However, even though democracy is one of the

“buzzwords” of our times 31 and everybody speaks about it, there is no general
consensus amongst scholars as to how democracy ought to be defined.32 As Noberto
Bobbio states: “Every regime is democratic according to the meaning of democracy
presumed by its defendants, and undemocratic in the sense upheld by its detractors.”33
Nevertheless, despite the vagueness inherent in the concept of democracy,34 it has for
decades been at the centre of one of the most heated debates in contemporary politics,
29

In the definitions of Guillermo O’Donell, Philippe C. Schmitter and Laurence Whitehead, transition is ‘the interval
between one political regime and another’. The main focus of this definition is the uncertainty of the transition
process. The uncertain character of the transition is both related to the outcome of the process (it may result in
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parameters that are not efficient enough to predict the outcome). Przeworski supports this argument by defining
the establishment of democracy as “a process of institutionalizing uncertainty.”
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which has generated a growth in the literature.35 The main issue in this debate is why
certain countries felt the need to transition to democracy while some others do not. As
we will see, the various definitions of democracy depend largely on the answers and
responses that are given to this issue.
Consequently, although the initial problem with a universally accepted definition of
‘democracy’ remains, there is sufficient consensus about the general attributes of a
democratic society to identify societies that are moving toward a more democratic form
of government. In other words, we can still distinguish in a broad sense between
countries which are more democratic and those which are less.
2. Why Do Societies Move from Less Democracy Towards More
Democracy?
In order to understand the process and the outcome of any political reform or
development, it is useful to understand and distinguish the different characteristics of
the paths that have been taken by political institutions. Based on thematic areas,
democratization theories have been categorized into three main approaches; namely, the
structuralist, voluntarist and hybrid methodological approaches.

These approaches

illustrate the main mechanisms that link the political structure of a society to their
political institutions.
2.1

The Structuralist Argument (The Modernisation Approach)

As its name implies, the structuralist school of thought on transitions focuses on
structural factors rather than individual agency. Because structural factors change
across different cases, this approach is far more sensitive to variations among transition
types and across states. The structuralist school has its genesis in modernisation theory
and it can be traced back to an early article written by Seymour Martin Lipset, one of
the early proponents of this argument. Trying to identify the factors that form the
preconditions for a successful democracy, Lipset posited a link between economic
development and the adoption of democracy for a variety of reasons that include
urbanization, an increased receptivity to democratic norms, the creation of a middle
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Philippe Schmitter and Terry Karl, “What Democracy is…and is Not” 2(3) 1991 Journal of Democracy 82.
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class, increased education, and the development of civil society.36 Lipset also claims
that a successful democracy must maintain legitimacy, which he ties to a government’s
effectiveness in satisfying society’s expectations and granting all major groups access
to the political system. Additionally, Lipset emphasizes the importance of ‘crosscutting cleavages’37 in society, which moderate the effects of partisanship and reduce
political conflict.38 Thus, even though objectively measured factors, such as, economic
well-being, are crucial to Lipset’s view about that which will permit democracies to
emerge and endure, more nebulous concepts such as political culture and bridging
social capital are also helpful. The important takeaway is that rather than focusing on
elite behaviour and the bargaining that takes place within regimes, and between regimes
and opponents, Lipset is more concerned with outside structural factors, with an
implicit assumption that any transition process will be easier if certain variables are
present and more difficult if they are absent.
Following in Lipset’s footsteps, the structuralists emphasize that democratisation is
strongly correlated with industrialisation and the rise of an educated middle class.39 In
this sense, regime change relies on factors such as “class, sector and world-systematic
political economy” 40 to simultaneously achieve economic growth, stability, and
democracy. This approach relies on Lipset’s work, Political Man, which emphasizes “a
number of social and economic prerequisites” that are necessary for successful
democratization.41 He asserts that there is more than a correlation between economic
prosperity and democracy. Rather, there is a causative link as the former creates

36
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favourable conditions for the emergence of the latter. 42 This theoretical approach
asserts that economic, social, and cultural changes brought about by modernisation
change the power balance in a society by creating new classes that are predisposed to
support the democratic transition. The proponents of the theoretical approach attribute
this predisposition to the change in attitudes and preferences of the new classes which
in turn undermine the traditional relationships and generate a new set of political values
and orientations that usher in democracy. Thus, the growth of a new, educated and
well-to-do middle class who demand political concessions from the ruling elites is seen
as the driver of the democratisation process. In the absence of a strong or large middle
class, there are fewer incentives to drive redistribution from the elites to groups who are
outside those who currently hold the power. Hence, according to this theory, the
prerequisite for democratisation ultimately depends on the country’s socio-economic
conditions in terms of the balance of the class forces within a society. This link
between economic development and democratic transition underpins the structuralist or
modernisation theory of democratisation, which is perhaps the school of thought in the
field that is cited most often.
While looking at transitions during the so-called “third wave” of democratization,
Huntington singles out economic development, changes in Catholicism, the new focus
on democracy promotion by Western states, and demonstration effects as being
particularly salient.43 Even though Huntington stresses that “[t]he emergence of social,
economic, and external conditions favourable to democracy is never enough to produce
democracy” and that people ultimately create social change, his emphasis is not on elite
bargaining or game theoretical calculations of rational actors, but on changing structural
conditions. 44

Similar to Lipset, Huntington emphasises economic conditions, in

particular, drawing an explicit connection between economic well-being and
democracy, by pointing out that wealthy countries tend to be democracies, while poor
countries tend to be authoritarian, and that the movement of countries into upper-middle
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income levels promotes democratisation.45 Similarly, Epstein and his colleagues found
that high levels of GDP correlate with transitions toward democracy so that countries
that have a high per-capita income will increase the likelihood of a state moving away
from authoritarianism and decrease the likelihood of a state moving away from
democracy.46 While there is debate among structuralists over whether high GDP drives
democratic transitions or whether it only helps to consolidate democracies,47 there is a
broad agreement among transitologists that economic well-being is both an indicator
and a driver of democracy.
Huntington’s analysis sought to tabulate the wide range of independent variables that
are thought to influence democratic transitions, and concludes that no single factor can
explain the occurrence of democracy since it results from a combination of causes.48
Consequently, Huntington questioned the notion that economic development leads to
political stability and emphasised the importance of establishing state capacity.49 He
explains that with increasing industrialisation, society itself will become more complex
and diverse, and will become difficult for an authoritarian regime to control. In this
respect, both Lipset and Huntington agree that economic growth creates wealth and
power outside the state and the authoritarian elites, which, in turn, creates demand from
others to be part of the decision-making. An early example of this phenomenon is the
growth of the bourgeoisie and their role before and during the French revolution.50
Barrington Moore expanded on this idea and studied the relationships between the
social classes and the rise of industrialisation as well as the decline in the traditional
agrarian sector as the principal determinants of the political outcomes of
democratisation.51 Initially, he found that there is a development of the urban capitalist
bourgeoisie while the feudal system was dismantled and a transformation transpired
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from agrarian to industrialised societies.52 In turn, the landowners, in developing their
production, share common interests with urban-based capitalists. On the other hand, if
there is a weak bourgeoisie, landowners and other aristocrats will naturally have an
interest in preserving their economic interest and will turn to autocratic political leaders
for help. 53 As a result, autocratic states with established military might, would
introduce modernization from above. Even so, in a situation where the majority of
land-based peasants remain exploited, the peasants can revolt. Dietrich Rueschemeyer
et al., took this mode of analysis further and stated that it was an empowered class that
was a driving force of democratisation in Europe.54
Daron Acemoglu and James Robinson’s work 55 on the impact of inequality on
democratisation incorporates the assumptions of rational choice theory56 to argue that
democratization is a trade-off between the desire of citizens for redistribution and the
elites’ fear of revolution. The relevant actors in their framework are the rich or elite
(who are the powerful), the middle class, and the poor. The preferences of these actors
are conceptualised as the rich fear democracy because of the potential costs of
redistribution, the poor want democracy in order to gain redistribution, and the middle
class typically want a restricted democracy.
Acemoglu and Robinson’s argument is based upon an assumption that the rich in nondemocracies always face the threat of revolution while the poor who possess a
numerical majority cannot get everything they want because the rich have three options:
policy concessions, democracy, or repression. Because control of power is “transitory”
over time, the poor will not accept the first option because there is no guarantee of
future redistribution in a context where the rich still dominate the political system.
Therefore, which of the remaining two options will be selected by the monarch or the
political elite depends largely, yet not exclusively, upon the factors that are associated
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with the level of socioeconomic development, specifically, the degree of economic
inequality and the structure of the societal income.57 They argue that democratisation is
achieved not if it is least threatening to the rich, it is achieved if the threat of unrest and
revolution from below are of great concern to the rich. An example is Britain during
the nineteenth-century, where industrialisation sparked an increasing economic
inequality which made the threat of revolution so severe that the wealthy were willing
to make institutional concessions of democracy. 58 Indeed, Acemoglu and Robinson
note that the relationship between economic inequality and democratization resembles
an inverted U-curve.

At low levels of inequality, there are limited demands for

democracy and hence no democracy, and at extremely high levels of inequality, the
elites are not willing to make institutionalized concessions of democracy since they
have so much to lose and would rather repress their citizens. Hence, democratic regime
change is most likely to occur at the “middle levels of inequality”.59
Nonetheless, a more recent study has argued that democratisation results from the
desire of the bourgeoisie, in an industrial society, for political rights to protect their
interests from state predation or expropriation. 60 This argument is consistent with
Moore’s class argument which postulates that if the bourgeois have enough influence
and strength, they can achieve a ‘partial democracy’, yet still with a struggle for
political power with the ‘masses’, it may result in ‘full democracy’.61
2.2

The Voluntarism Approach

In contrast, the voluntarism approach primarily focuses on the role of individual actors
in the formation of democracy.62 It has emerged as a competing school of thought that
seeks to credit human behaviour as a key to regime transformation.

While this

perspective recognises the function of institutions, constitutions, and electoral systems,
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it emphasises the place that influential groups and individuals hold within such
organisational frameworks. Voluntarist arguments value the interests or the rational
choices of political actors, and they are not necessarily based on social or economic
grounds. As an example of this mode of analysis, Linz and Stepan attribute the
overthrow of Brazilian President Joao Goulart by the military to Goulart’s style of
leadership, political acts, strategies and personality. 63
In explaining the process from its roots, Dankwart Rustow argues that democracy can
thrive in nearly any environment without a surfeit of preconditions, and that transitions
are even possible in situations where conditions make democracy unlikely to emerge.64
Rustow describes transitions as proceeding through three phases, with the initial phase
being an inconclusive political struggle that mobilizes the participants and pits the
different social classes against each other. 65 This gives way to the next phase,
compromising the actual transition, where the elites decide to adopt democracy and the
two sides bargain with each other and negotiate compromises. Finally, the third phase
is what later political scientists have described as consolidation, in which the rules and
procedures of democracy become habituated following repetition over time. The first
two stages can usually be identified as discrete events that are triggered by identifiable
agents, while democratic consolidation—“the process by which a newly established
democratic regime becomes sufficiently durable that a return to non-democratic rule is
no longer likely” —is inherently a longer-term proposition.66 This is also where most
transitions break down.

Rustow believes that the actual process of transition is

decisive, rather than a process that is solely determined by structural factors, such as,
wealth, political culture, or civil society. This puts Rustow squarely in the approach
that favours looking at the actions of elites and prioritizes agency67 in the transition
process.
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This approach also contends that democracy is not the natural outcome of an inevitable
historical process, rather it is a product of political crafting. As shown below, Giuseppe
Di Palma argues that ‘crafting’ describes the four main aspects of democratization:68
(1) the quality of the finished product (the democratic rules and institutions that
are chosen among the many available);
(2) the mode of decision making leading to the selection of rules and
institutions (pacts and negotiations versus unilateral action);
(3) the type of ‘craftsmen’ involved (the alliances and coalitions forged in the
transition); and
(4) the timing imposed on the various tasks and stages of the transition.
Nevertheless, Rustow maintains that one single background condition is necessary for a
transition, which is national unity. It appears that Rustow understands national unity to
mean that most citizens are unwavering in their sense of belonging to a political
community.69 Although Rustow does not state this outright, the logical implication that
follows is that a sense of cohesive political community is more easily attained if there is
ethnic and cultural unity. It increases the likelihood of political unity and a sense of
shared political and civic identity. This idea is further examined by Linz and Stepan to
underscore that idea that conflicts between democratization policies and nation-state
policies are likely to emerge if there are multiple nations within a state or if there are
high levels of cultural diversity. Hence, the more the population of a state is composed
of different national, linguistic, religious, or cultural societies, the more difficult an
agreement will be on the fundamentals of what democracy in that state should look
like.70
Rustow’s main arguments lead to several interesting conclusions that can be drawn
from his work. First, they imply that any state can become democratic if there is
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acceptance of the political boundaries of the state. Second, because Rustow describes
the three phases and believes that it is the process itself that controls the success or
failure of a transition, should one of the stages in the process be skipped, then
democracy will not take hold. This lends credence to the idea that the mode of
transition is important, since the democracy that emerges without protracted political
and class struggle is doomed to fail.

Third, democracy does not require actual

committed democrats, it requires people to adopt democracy as a way of ending conflict
rather than out of some deeply held philosophical belief in democracy. A commitment
to democratic principles comes later after they have been implemented in practice.
Finally, the decisive group for Rustow is very clearly the elites rather than the public.
Somewhat ironically, given the rationalist approach’s general belief that democracy is
not brought about by democrats and that democracy results from a stalemate rather than
from being an ideal preference, it is optimistic about the possibility of democracy’s
emergence since there are fewer limitations that might prevent a transition from
occurring. Adam Przeworski argues that a loss of legitimacy leads to the collapse of
authoritarian regimes. He states that it is not “the legitimacy of this particular system of
domination but the presence or absence of preferable alternatives”71 that determines the
stability of any regime. This is because a game theoretic rational choice approach72
looks at the cold set of choices made by regime elites at each juncture in the process.
In seeking to explain causal outcomes, the focus is on a more narrowly defined set of
material interests that drive decision-making.
However, Thomas Carothers challenges the above transition paradigm and considers it
as conceptually incorrect.73 Instead, he emphasizes the diversity of political patterns
among transitional countries. Carothers argues that countries’ political trajectories
should be understood as alternative and deliberate directions, not way stations to full
liberal democracy.74 He observes that such regimes adopt some aspects of democracy,
while simultaneously maintaining sufficient limits on political openness to ensure they
71
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are in no real danger of losing their grip on power.75 Such places are, in Carothers’
term, ‘semi-authoritarian’ regimes. A complex political dualism is at play in these
examples.

While adopting the basic institutional forms of democracy, ‘semi-

authoritarian’ regimes apply a successful strategy of controlling the levers of political
power. It is interestingly to note that Carothers argues that the core meaning of the term
“semi-authoritarianism” implies that it is not a failure to proceed along the path to
reaching full democracy, but a regime’s deliberate and vigorous strategy to sustain
itself.76
Similarly, Daniel Levine critiques O’Donnell and Schmitter’s elite approach and argues
that;
Leaders and followers cannot be examined in isolation but must be grasped
through the construction of organized social and political relationships ….
[Without such an analysis] we are left with reified social forces moving at one
level, and leaders interacting at another.77
For Levine, the notion that elites make decisions and drive the process divorced from
other actors, such as, political parties or civil society, was an error not borne out by the
actual history of transitions.
2.3

The Hybrid Methodological Approach and Hybrid Regimes

The question about where the pressure for change originates from has an impact on the
final analysis of the process and outcome of democratisation. The two approaches
above each contribute to the analysis of the pressures or demands for democracy. The
structuralist

approach

emphasizes

the

relationship

of

democratisation

and

modernisation to economic development. On the other hand, in terms of reactionary or
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voluntarism explanations, greater importance about them can be attributed to elite
behaviour. They see democratic possibilities in a broader range of circumstances78 due
to the capacity for people to make choices, hence there are different ways one can go
down the road towards democracy. Consequently, a nation is not required to end up in
situation that is either “democratic” or “not democratic”. Rather, the picture will be
much more nuanced, with some regimes sitting somewhere in the middle as a “hybrid
regime”.
In more recent times, participants in democratisation debates have attempted to reach a
synthesis between these two approaches. It is argued that neither approach fully
captures the complex reasons why countries transition between regimes.79 The more
enthusiastic among the structuralist thesis supporters seem to exaggerate the role of
modernisation

in

democratization,

especially

the

relative

compatibility

of

authoritarianism versus democracy with the rule-of-law development and state
building.80 On the other hand, the voluntarists seem to downplay the importance of
structures.

Accordingly, political scientists have referred to a “structure-agency

dichotomy” within the field.81
To make sense of the vast amount of information on political transitions and the
complexities of democratization, regimes that combine democratic and authoritarian
features are placed between the two endpoints of democracy and authoritarianism. The
broad area between these two endpoints has then been referred to as a “gray zone” as it
relates to hybrid regimes.82
Hybrid regimes have received increased attention in the literature in recent years as the
number of such societies has increased dramatically after the end of the Cold War in
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1990.83 Initially democracy and capitalism were considered to have triumphed as more
and more countries transitioned from one-party authoritarian rule in favour of
introducing greater measures of democracy.84 For example, Robert Dahl observed in
1989 that “never in recorded history have state leaders appealed so [??] widely to
democratic ideas to legitimate their rule”. 85 Nevertheless, even though this “third
wave” of democratisation broke without delivering a world of liberal democracies, a
much more diverse range of governing arrangements emerged as new regimes began to
surface that combined a rhetorical acceptance of liberal democracy with illiberal and
authoritarian attributes.86 Rather than representing “the end of history” (as Fukuyama
once confidently proclaimed), Charles Fairbanks argues that the transition from
communist rule actually led to new forms of authoritarian government rather than to
democracy.87
Hybrid regime discourse makes use of the concepts of “dictablanda” and
“democradura”; the former refers to an authoritarian regime that liberalizes without
democratizing, the latter entails some democratic practices that include regular election
with restricted participation. 88

These concepts have radically restructured the

theoretical understandings of regimes and have inaugurated a myriad of “diminished
subtypes” of democracy. 89
“electoral democracy”,

90

For example, the literature now makes reference to
“illiberal democracy”,
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“proto-democracy”, “limited

democracy”, “semi-democracy”, “delegative democracy”92 and so the list goes on. The
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countries that come under the hybrid category reflect one of the very significant
characteristics of the third wave-democracies93 in which constitutional guarantees are
not suspended and countries operate within the confines of formal democratic
arrangements.
Moreover, Larry Diamond argues that “virtually all hybrid regimes in the world today
are quite deliberately ‘pseudodemocratic’.”94 He is referring to a regime that possesses
some formal democratic institutions, such as, multiparty electoral competition, where
open, free and fair electoral competition is inhibited. Some observers describe hybrid
regimes as a product of an incomplete process of democratization,95 where countries
have opened up to democratic transition with formal political structures, yet become
stuck in the initial phases of that transition. 96 In these countries, the democratic
progress is only frail and shallow, where there is a thin veil over the political and social
structures and institutions that have changed little since the days of authoritarianism.
Leonardo Morlino argues that hybrid regimes, while appearing as ambiguous forms of
political organizations, are nonetheless “a substantial reality that can be considered an
autonomous model of regime vis-à-vis democracy, authoritarianism, and the traditional
regime”.97 Further, unlike military dictatorships, novel forms of authoritarianism are
compatible with electoral politics and do not require a generalized suspension of
constitutional guarantees.

Instead, they operate within the confines of formal

democratic arrangements and entail a selective assault on constitutional mechanisms.
For example, the on-going domination by the elite accompanied by popular despair is
an important characteristic of Eastern Europe and Russia where the old communist
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apparatchiks did not obstruct economic and political reforms, but rather transformed
themselves into a new market-oriented economic and political elite.98
In consequence, Marina Ottaway argues the following:
Semi-authoritarian states are political hybrids that are political regimes, which
combine a façade of acceptance of liberal democracy, the existence of some
formal democratic institutions and respect for a limited sphere of civil and
political liberties with … essentially illiberal or even authoritarian traits.
Basically, this ambiguity is deliberate. Semi-authoritarian regimes are not
imperfect democracies struggling toward improvement and consolidation, but
regimes determined to maintain the appearance of democracy without exposing
themselves to the political risks that free competition entails. Consequently,
semi-authoritarian regimes allow little competition for power, reducing in this
way the government's accountability. Still, they leave enough political space for
political parties and organizations of the civil society to form, for an
independent press to function to some extent, and for some political debate to
take place.99
The most important characteristic of a semi-authoritarian regime, therefore, is the
existence and persistence of mechanisms that effectively prevent the transfer of power
from the hands of the incumbent leaders to a new political elite or organization.100 It is
a mechanism which has been used to disarm the opposition without fully democratizing
the regime. Leaders do not wish to introduce fully participatory, competitive elections
that may result in a loss of their power and some are even unsure of how far they really
want to go toward political pluralism in their countries. There is resistance to both the
procedural and substantive form of democracy.
The instigator or crafters in these regimes are usually old traditional elites or the
traditionally privileged who have transformed themselves into constitutional monarchs,
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prime ministers, and presidents and remain strongmen whose power is barely checked
by weak democratic institutions. The dynamics that keep most semi-authoritarian
regimes in power are based on a mixture of two factors, specifically, the deliberate
manipulation of formal democratic institutions by the incumbents and a forced
acceptance of the regime by the citizens. Such an approach is referred to in this thesis as
the ‘hybrid methodological approach’.
II. Theories of Democratisation and Small Monarchical States
The political system of each country is unique due to its particular historical
experiences and the country’s cultural, social, economic, and political environment. It
may possess some broad patterns, such as, those that exist in other countries, yet its
spirit, its essence of behavioural pattern is peculiar to the land in which it operates.101
Building on the theoretical insights of the last section, this section sets out a contextual
approach based on the democratisation of a monarchical state.
In the context of development, initially democratisation theory was influenced by
modernism’s claim that economic development would lead to the development of
democracy. However, in the developing states of the South Pacific, democratisation
largely was driven by the colonial powers who made independence contingent on
democratisation. 102 This was followed by the neo-imperialism of the post-colonial
interventions to support democracy, be they in the form of aid or military assistance.103
Coupled with the end of the Cold War, Western democracies were engaging in socalled democracy assistance and promotion as part of their foreign policy agenda to
develop “good governance”.

Although the effectiveness of their activities is

questionable, 104 this good-governance agenda played a role in influencing the
development of democratic systems in the Pacific region. Western influence usually
was in the form of persuasion through the link between democratic conditionality and
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perceived benefits.105 In other words, the message seems to be “if you want our aid,
you must adopt practices which increase your level of democratisation.”
From this premise of conditionality, Levitsky and Way 106 argue that developing
countries’

linkage

or

ties

with

the

West

are

important

determiners

of

democratization.107 They define “linkage” to refer to the developing countries’ ties to
the West and are primarily dictated by geography, while “leverage” manifests in
diplomatic pressure, sanctions, or military intervention. Hence, developing countries
with a higher degree of linkage with the West are more likely to successfully transition
to democracy than those with low degrees of linkage.108 In this sense, the active roles
of outsiders in providing resources and ideas create the opening that is needed to usher
democracy into the domestic sphere of the island state. Thus, democratization is not
independent of political, economic and historical events outside of its borders yet are
often strongly influenced by events and actors on the international arena.
While the roles of outsiders are important in the context of development, there is no
guarantee of success. It has been found that there is no “one-size-fits-all” to democracy
assistance. 109 According to Horner and Power, 110 successful democracy assistance
must be tailored to the political context of the recipient country.111 Hence, at the end of
the day it is still up to local actors to make democracy work or fail. Rakner et al.,112
argue that although “external factors can play a significant role in shaping the
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preferences and relative bargaining positions of key domestic actors”, the will to and
the demand for reform must come from the domestic political actors.113
Furthermore, one of the most important variables in the analysis of democratisation in
small states, such as, those in the Pacific is the scale or the context of the country.
According to Schmitter, the contexts vary according to the geopolitical and geostrategic
positions, the regional context, and the size and alliance structure of the country.114
Unfortunately, this variable is “absent from the analysis of democracy and
democratization in the Pacific where personalization, in particular, is seen to be an
extension of the existing cultural practice, despite its prevalence in other regions like
the Caribbean”. 115 For example, according to the structuralist thesis, small island
states’ dependence on aid and remittances compounded by the absence of large scale
industrialization are detrimental to development and by extension democracy.116 On
the other hand, political theorists, by focusing on the analysis of the size of the island
states and democratization, can echo Plato and Aristotle’s belief, that to maintain a
stable polis, the entire citizenry should be able to meet in one place to discuss and
debate matters of common concern.117 In this respect, there is a correlation between the
country size and democratization as size limits the number of competing interests.118
Contradictory patterns of democratisation processes have led some authors to develop a
theory of the relationship between the monarch and the democratisation efforts which
reflects certain aspects of this contradiction. In this view, the monarch is on the one
hand bestowed with agential power,119 enabling it to adapt or reach to popular demand
or push from the people. On the other hand, the monarch is considered as embedded
within, and is shaped by, domestic and international forces. In contrast to other
European-focused theories, this contextual theory is centred on the smaller scale of a
113
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traditional regime transitioning in a traditional society. While mainstream theories
conceive the relationship between modern development and democratisation in terms of
paving the way for democratisation, this view adopts a cultural and physical scale
approach to explain how small monarchical states derive their legitimacy.
In particular, the ability and the self-confidence of monarchs in small states, such as
Tonga, Bhutan and Liechtenstein, to retain legitimacy despite democratic reform can be
explained by the size of the states.120 By focusing on the scale of the states, this theory
no longer conceives monarchies as doomed to disappear or be overwhelmed by the
issues relating to modern development, as predicted by Huntington’s “King’s
Dilemma”.121 To the contrary, monarchies become resilient and demonstrate “stubborn
persistence” and even though they may face greater demand from their subjects, these
monarchs are nonetheless able to negotiate and sidestep Huntington’s demise of
monarchs in order to protect their interests and retain their legitimacy. 122 More
specifically, small monarchical states exhibit both institutional fidelity and
personalization in the name of institutional fidelity, 123 because they are able to
circumvent and avoid popular revolution and they are able to retain the key features of
political systems even amidst periods of considerable political change, and
personalization, because their politics focus on the personal characteristics and relations
rather than policies, ideologies and political programmes.124 For example, monarchs
can often decide to bind themselves to constitutions in order to overcome opposition
from the people. Far from eroding the monarch’s legitimacy, the opposition are in this
way viewed as “scapegoats” to pursue a precise preservation strategy. By the same
token, the monarchs’ popularity makes it easier for them to retain personal authority
and have confidence that most of their subjects will not revolt against them.125 So,
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monarchs can sometimes use the constitution to mitigate the negative effects of modern
developments; they can devolve some power to improve transparency and
accountability to the people. In pursuing this adaptive strategy, monarchs can preserve
their legitimacy, thus enabling the longevity of their authority.
Analysing the history of monarchical kingdoms, including the small states of Brunei
and Tonga,126 Corbett et al., find the roles played by the monarchical families to be a
common denominator in the establishment of these states.127 This identity dimension is
further amplified as the monarch defends the traditional values of the state, and is
perceived as the nation’s protector and custodian of values and traditions.
Consequently, the populace comes to perceive the monarch’s continuing rule as the key
to the survival of the state, thus, strengthening the legitimacy of the political position of
the monarch within the state.128
Moreover, a complementary feature of the politics of small states is the “ubiquity of
personalization”. 129 In these small states, both the monarchy and democracy are
defined by the “reduced social proximity between the ruler and the ruled.”130 This
relationship is distinct from larger states and countries because monarchs in the small
states are physically close to the people and are personally popular among the people.
The monarchs’ popularity strengthens the loyalty of the people and serves to “entrench
their authority while also initiating democratization”.131 Corbett et al., attribute these
successes to the size of the states which are “inherently conservative, albeit in a very
different form to the ideologically conservative manner common to right-wing parties
in large states”.132
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In sum, the role of the monarch is undoubtedly crucial in the successful democratization
of a monarchical small state. The choices and character of the monarch can make or
break the transition or consolidation of a state. As a rational person, he has welldefined preferences regarding the outcomes or the consequences of his actions.133
A critical problem with the three main theories of democratisation in Section 1 is that
they fail the most basic empirical tests because small states have been systematically
excluded from most analyses. 134

This observation was prompted by statistics

suggesting that small states have a greater inclination to have democratic governments
compared with large states, irrespective of the presence of the conditions mentioned
above.135 In small states, the approach to democratization is often described as the
“middle path to democracy” or the “gradualist approach to democracy” approach.136
By this token, it does not comply with the conventional democratic transition theories
which are usually based on European history. In effect, an end product of “semiconstitutional monarchies” is produced which refers “to systems in which the actions of
monarchs are circumscribed by a constitution, in which monarchs, as independent and
autonomous political actors, nonetheless have the capacity to exert a large measure of
political influence.”137
PART B
1. Constitutional Realism
We are examining Tonga’s 2010 constitutional reform which the theory of
democratization conceptualizes as a hybrid democracy. However, in Tonga’s case
democratization theory fails to account for the strong and on-going cultural belief that
the monarch ought to retain the traditional form of leadership or rulership. In order to
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really understand what the 2010 constitutional reform does and how it operates and
functions, we need to see it from the viewpoint of the people who implement and
govern through it. A constitutional realism approach is therefore adopted here to
provide an understanding of the process that the democratisation theory cannot
provide.

This approach urges adopting a realist understanding of constitutional

discourse, arguing that “an adequate conception of a complete constitution would
encompass those elements that significantly influence how public power is exercised
in reality,” even if those elements are not found in the written Constitution.138
To connect the process and outcome of the 2010 political reform with the
constitutional context, Karl Llewellyn’s insights on how countries are ruled will be
deployed to provide an explanatory framework. 139 Based on his study of the US
Constitution as an “institution”, Llewellyn draws on the basic realist distinction
between the “law in the books” and the “law in action” 140 to understand “the
Constitution” as encompassing not simply the canonical text but also the large set of
statutes, regulations, practices, and norms that have grown up around the text to give
shape and life to the institutions of governance. His reconstruction of constitutional
law theory rejects the idea that “rules decide cases”, it postulates that a living
institution is “in first instance a set of ways of living and doing” instead. It is not, in
the first instance, a matter of words or rules.”141 He reflected on the fact that the
United States Constitution was created as an experiment to govern “an agricultural,
sectional seaboard folk of some three millions’, but is expected to adequately describe
and prescribe the current constitutional order.142 The document, and its informing
intent, can help to guide a fledgling society. However, it was not long before the
practices and conventions become of paramount importance.

To Llewellyn, the

“working constitution” slides in beside the text, eventually surpassing it in
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importance. 143

As examples, Llewellyn invoked “the privilege of Senatorial

filibuster; the powers of the Conference Committee, the President’s power of
removal, the Supreme Court’s power of review, the party system and the campaign
fund.”144
Legal realism is often thought of as primarily a private law phenomenon and focuses
on a certain indeterminacy in the law. However, Brian Leiter explains that realists
meant two things by indeterminacy:
First, that the law was rationally indeterminate, in the sense that the available
class of legal reasons did not justify a unique decision (at least in those cases
that reached the stage of appellate review); and second, that the law was also
causally or explanatorily indeterminate, in the sense that legal reasons did not
suffice to explain why judges decided as they did.145
Llewellyn argues that constitutions must be understood holistically as organic
political institutions: “Every living constitution is an institution; it lives only so far as
this is true.” 146

He sees little difference between the written and unwritten

constitutions, stating that ‘the difference between a “written” and an “unwritten”
constitution lies only in the fact that the shape of action in the former is somewhat
influenced by the presence of the document, and of particular attitudes toward it, and
particular ways of dealing with its language.’147 Benjamin and Young weigh in on
this subject and state that “Llewellyn’s claim is not that the canonical constitution was
indeterminate”, but rather that it is incomplete because it fails to address any number
of important issues of governance, and that other rules and practices have grown up
around the canonical document to fill these gaps.148
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Drawing extensively on Llewellyn’s work149, Matthew Palmer introduces the concept
of “constitutional realism” to understand the “complete” constitution. Palmer urges a
broader, “realist” definition of the “complete” constitution that encompasses certain
statutes, international law, and “constitutional conventions”150 that “are not located in
the labelled document” that “seek[s] to identify the nature of a constitution through
observing its operation in reality”. 151

Palmer’s conception of the “complete

constitution” flows from his more general approach: “Constitutions are best
understood through a realist lens, by examining their practical operation in all their
glorious, messy reality.”152 He also applies his constitutional realist approach in a
comparison between the “judicialized” constitution of Canada and the “politicized”
constitution of New Zealand, assessing the implication of these two forms of
constitution for the protection of indigenous rights. He seeks to explain that we must
understand “what factors affect the exercise of power and how” to better understand a
‘complete’ form of constitutional systems.153 Therefore, rather than focusing on the
text, the “[c]onstitutions are best understood through a realist’s lens.”154
The “working Constitution” is, thus, “in good part utterly extra-Documentary”, 155
flowing from “the actions, understandings and inter-relationships of those who
operate it.”156 Without wholly embracing John A G Griffith’s view that “laws are
149
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merely statements of a power relationship” such that “the constitution is no more and
no less than what happens,” 157 his perspective underscores “the realism of the
continuing importance of beliefs and behaviour”158 in defining a constitution.
This analysis avoids the occultation of constitutional realities, as the “complete
constitution” is only to be found in the “structures, processes, principles, rules,
conventions and even culture” constituting “the generic ways in which public power
is exercised.”159 It also provides the basis for a better understanding of the text which
will give us some clues. While some norms will be established or suggested by the
text, a constitutional theory that fails to take account of the unwritten and informal
constraints upon and approaches to political governance will be necessarily, and
woefully, incomplete. Thus, constitutional meaning is derived from “the iterative
interaction of theoretical principles with the reality of human beliefs and
behaviours.”160
The realist point simply is that, in order to appreciate the full scope of our constitutive
institutional arrangements, one has to set aside the formal category of “constitutional
law” and look at the roles that various sorts of legal measures actually play in the
system. 161 The implication is that while thinking about constitutions, one should
consider the whole of the political structure, identifying the norms that govern the
relationships among the actors and the way in which public power is exercised.
Palmer’s work thus highlights the need to consider the unwritten elements of the
constitutional structure. This should not be limited to the courts and drafters only, it
should be widened to include legitimate contributors to the “constitutional design” of
a country including the members of the legislature and the executive, administrative
decision-makers, bureaucrats, and the populace.

Political negotiation, social

mobilization, customary practice, and informal agreements must be recognized as the
essential aspects of a functioning and stable constitutional order.

Behind the

constitutional document there is a structural indeterminacy that is resolved by
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unwritten constitutional principle and practice, and because textualism and formalism
obscure these vital, organic elements of the constitution it calls for a substantial
reappraisal of the proper object of the contemporary study of constitutional law.162
Based on this premise a constitutional realism approach will be employed to mirror
the theoretical contributions.
Understanding a complete constitution, whether written or unwritten, requires a
purposeful analysis: “The generic purpose of a national constitution is to constitute an
organization to exercise the power of national government… [That is,] to affect and to
[have an] effect, in some way, [on] the exercise of public power.” 163 This realist
approach is important for my thesis in its empiricism and its disregard of formal
categories of law in favour of how law operates in practice. 164 This approach
understands that “[a] realist is one who, no matter what his ideological or philosophical
views, believes that it is important regularly to focus attention on the law in action at
any given time and to try to describe as honestly and clearly as possible what is to be
seen.”165 In this sense, the behaviour of stakeholders in the process play a key role in
explaining the outcome of the constitutional and political reform process.

This

approach can therefore give an account of the process and its outcome. It can provide
an analysis as to why the devolution of executive power was not complete and, with
contextual knowledge, shed light upon why Tonga chose the constitutional arrangement
it has today. In other words, the 2010 reform is by nature the product of power
struggles, and it reflects bargains between the interests of different political elites or
interest groups. In this way, democratisation theory and the constitutional realism
approach are therefore complementary.
2. What are constitutional conventions?
Matthew Palmer alludes to the importance of understanding the “complete” constitution
through the lens of constitutional realism. Hence, in order to understand the “complete”
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constitution, it is not enough to just study the text written in some constitutional
document.
A country’s constitution often is classified in terms of being “written” or “unwritten”.
Written constitutions are said to be based on a core constitutional document that defines
the central institutions of government, their powers and the relationship between them.
Unwritten constitutions lack such a unitary textual basis. However, the purported
difference between such constitutional systems often is overstated. “Unwritten”
consititions contain a multitude of constitutional documents, even if none of these have
the status of higher law or foundational text. And a “written” constitution will contain
elements that are not written at all.

These are parts that are governed by well-

established custom and practices —“constitutional conventions” 166 — relating to
government processes. They form an important part of the constitutional framework,
giving it a working and practical effect.
Constitutional conventions may therefore be defined as working rules of the
constitution. They are not formally part of the law but are accepted as binding by key
constitutional office holders in both written and unwritten constitutional systems.167
For instance, in the United Kingdom’s unwritten constitutional context, conventions
govern the relationship between the Monarch and the Prime Minister, the operation of
Cabinet, and the relationship between the Executive and Parliament. And while the
Commonwealth of Australia Constitution Act 1900 is an example of a written
constitution that formalises certain core governmental functions and relationships, this
too operates in practice with similar unwritten conventions in place.

The

Commonwealth of Australia Constitution Act 1900 does not provide for the roles of the
Cabinet, the obligations of responsible government and the office of the Prime Minister.
Yet, these are assumed on all sides to be part of the basic fabric of the political system
that was inherited from the former colonial power of Great Britain.
Although the United Kingdom’s unwritten constitution contains no single document
that is known as “the Constitution”, it is comprised of many constitutional documents
166
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that reflect significant moments in the constitutional history of the country: Magna
Carta, the Bill of Rights 1688, The Act of Settlement 1700, etc. These documents then
combine with established conventions and practices, such as those of responsible
government, to make up a complex set of instruments and conventions that interrelate.
So constitutional conventions168 are established practices, in that, although they are not
formalised in a legal text, have become an established part of constitutional practice in a
country. They are, in effect, the customary practices of government in Great Britain
that “complement and contextualise laws”169 of the constitution. They help to ensure
that the core principles of the written constitutional documents stay relevant to the
practical needs of the society and government. For example, since Magna Carta put
restraints on the absolute discretion of the King of England, two approaches have been
developed. One is that the signature of the Monarch as a necessary final step in lawmaking should be applied in accordance with a rather strict constitutional convention
that Parliament is supreme, and the Monarch or her representative is required to sign
her assent to all bills as a matter of course, without question or veto. This convention is
apparent in colonial societies that have retained their inherited Westminster system of
parliamentary government. In contrast, the other approach to the role of the Head of
State in relation to bills passed by the legislature is that the Head of State holds a sort of
supervisory role; usually to ensure that the proposed laws comply with the constitution,
but other conditions may be applied. In other words, the convention of “no veto” by the
Head of State does not apply where that Head of State is carrying out a specific
supervisory responsibility. This responsibility may be expressed in a written
constitution, established by convention or may be just lying unused, but possibly to be
called on one day.
Constitutional conventions can be developed at any time and are considered to be
flexible, easy to change and so not requiring any particular procedures to amend. In
other words, they can be altered whenever there are sufficiently compelling reasons to
do so. This is therefore a means by which constitutions can develop organically.
However, this flexibility raises an issue with enforcement because, if procedures are not
168
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adhered to, there is no clear line of legal recourse. There is thus an ongoing tension
between illegitimately “breaching” a convention and “amending” or “altering” it
through a new pattern of behaviour. As these are not questions that the courts will
entertain, because conventions are not part of the law, the difference between the two
ultimately falls to be answered by other constitutional actors. A key question therefore
concerns the extent to which the development of such conventions, alongside the
written elements of a constitution, contributes to the democratisation process.
PART C
The Framework and Conclusion
Parts A and B of this Chapter have summarized and synthesized the various theories
which will provide a conceptual framework for my thesis. Section I of Part A offers
alternate explanations for democratisation and how democratisation is theorized in
small monarchical states. Firstly, the structuralist approach focused on structural
necessities for democratisation and the importance of changing power structures,170
and the power relations between different social classes or other social forces.
Secondly, the voluntarism approach emphasized the role and behaviour of elites
during a transition period as the determinants of the democratisation period. The third
approach represents an effort to strike a balance between the two approaches which
led to a framework of hybrid democracy which combines both the elements of
voluntarism and structuralist approach. Section II of Part A looks at the relationships
between the theories of democratization and the small monarchical states. It outlined
the reasons there was a felt need for constitutional and political change in the first
place, to move in the direction of democracy.
Part B complements Part A through the adoption of a constitutional realist
perspective. This is due to the recognition that the constitution of a state is “the
system of laws, customs and conventions which define the composition and powers of
organs of the state and regulate the relation of the various organs in one another and
to the citizen”.171 In other words, the constitution “is about public power and how it
170
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is exercised.”172 Hence, the constitutional study of any state must be concerned with
all such “laws, customs and conventions”. A textual constitution represents only what
some people wish to say about the aspects of the policy at a given time. It involves
not only the understanding of culture and history, it also involves the role of
institutions (especially the monarchy) and the participants’ views of the way these
should work.

Therefore, constitutional realism allows for these context specific

factors to be accounted for.
Drawing upon these factors, this thesis explores the monarch’s power through a
comprehensive view of Tongan society by looking not only at the background
structural factors it also examines the historical factors. From the perspective of a
constitutional realist, the thesis also considers the institutional process and the
outcomes of the democratisation process in Tonga.
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Chapter 3

MY METHODOLOGY
The aim of this thesis is to closely examine the theory of democratization to evaluate
whether it applies to Tonga’s form of government as it relates to the constitutional
changes that took place in 2010. This thesis employs a mixed research methodology
that is comprised of the primary historical, political and legal material, theoretical
sources and the empirical research. In this chapter I explain my methodology in greater
detail and I also explain that my empirical research is based on the process of talanoa,
which is a Tongan interview method, that I applied while I conducted the interviews.
In terms of the research methodology, it is a way to systematically solve the research
problem. It is wider than the research method, since it also considers the logic behind
the methods that are used in the context of the research and it explains the reason a
particular method or technique is used and not the others.173
Part I positions my thesis firmly within the analogy of weaving a Tongan fala (fine
mat). Part II considers the research paradigms including the Indigenous and Pacific.
Part III articulates the method I used to collect and analyze data, and I explain how
these methods contribute to answering my research questions. The Tongan ethical
research principles that are identified in the literature and are respected and complied
with in the course of talanoa interviews are also explored here. Part IV discusses the
primary data from the local authorities in Tonga. The conclusion can be found in Part
V.
I. Weaving a Research Model
The Tongan fala has cultural value due to the fine quality of the weave and how soft
and shiny it is as a result of its weaving. In the weaving process, work starts from
caring for the kie174 pandanus tree to ensure that it grows to be green and healthy. Once
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the tree is mature, the leaves are carefully cut and then they are boiled. Once that
process is completed, the leaves are secured to a rope, which is then set in the sea to
soak for days before the leaves are rinsed in fresh water and then at that stage the leaves
are dried out in the sun. After the leaves are dry, they are coiled and rolled up. The
Tongan weaver then carefully takes one leaf at a time and will drag a small metal tool
across the surface of the leaf to make it more pliable, before separating it into fine
strands so that it is ready for the weaving process. The strands are interlaced and
synthesized by one person or a group of women to make one fine mat. This process
takes time.
This thesis draws on this weaving model that signifies hybridity to weave the reform
story as well as the research approach and methodology used in this research. As such,
in preparing the pandanus leaves for this thesis, the two leaves of material that are
situated in my research include the theoretical framework and the methodological
framework for the research. The theoretical framework has been addressed in Chapter
2, and this Chapter focuses on the methodological framework.
II. Research Paradigms
A. Methodological Framework
My research methodology forms a core part of my thesis because it determines the
manner and fashion upon which the research is carried out in order to achieve the
targeted outcome. That research concerns the development of politico-legal institutions
in a Tongan society that is not Western in origin, which went through a constitutional
and political reform in 2010. At first sight, the matter may be legal and political in
nature since Tonga was ruled by a class of hereditary Monarchs who possess absolute
residual powers, nevertheless, the ruler agreed to relinquish some of his executive
powers to a representative Cabinet. Legally, an analysis of the formal constitutions and
related legislation would be the most logical approach. The problem with such an
approach is that Tonga’s Constitution was founded on a particular history and tradition
that are essential components of the socio-political system of Tonga, the same as most
all other constitutions. So, if we focus only on the 2010 reform, Tonga possesses a
limited and short-recorded history of this constitutional reform. It also means that even
though those who hold power may recognised or regulated, the written law and statutes
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may not be able to explain the phenomenon. Therefore, the complexity of the Tongan
situation encourages an inter-disciplinary approach to understand the nuances of the
way it really works.
This thesis selects the pandanus of law and social sciences to inform the research.175 It
is a weaving research approach that employs social science while retaining a legal
perspective. As observed in social science research, ‘where possible, using multiple
methods…can be valuable, since each has its strengths and one approach can often
overcome the weakness of the other.’ 176 Hence, they are seen as complementary
strategies which are appropriate to different types of research questions and issues.177
However, before delving into the weaving of these two disciplines, it is important to
briefly outline what each leaf entails.
The social science approach is underpinned by post-colonial and Indigenous theories
where a Tongan talanoa methodology is one important aspect of the methodology. It is
an approach that ‘seeks to provide people with a resource that will help them
understand and change their world.’178 William L Neuman described it as follows:
Critical process of inquiry that goes beyond surface illusions to uncover the real
structures in the material world in order to help people change conditions and
build a better world for themselves.179
Further, the social science approach advocates that seeing through the eyes of the
people being studied provides a more meaningful representation of the event and the
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environment.180 In this approach, not only the what, where, or who types of question
are asked, but also the why and how questions.
As Naomi Johnstone observes, the other leaf—the legal research approach—serves a
different purpose and method.181 Its purpose is normative and evaluative in nature and
is seen to be achieved only through doctrinal legal analysis of legally authoritative
texts.182 Hence, legal research is seen as providing a prescriptive answer to the question
of ‘What ought to be?’183 Legal scholars and practitioners approached this question by
finding the law, reviewing it and then arguing it based on one’s interpretation of the
‘relevant legally authoritative text-based sources, such as, case law, state legislation and
international agreements or treaties. 184

Alternatively, legal research could also

approach the above question by comparing the laws of different jurisdictions before
developing a legal theory or philosophy.185
Because it is law, the methodology of legal research is referred to as legal doctrinal
analysis where it posits on the elements of interpretation and the systematization of
authoritative

text-based

legal

sources,

abstract

theory

development,

and

argumentation.186
Johnstone observes that these two different approaches can be drawn together and this
has been seen through the law and society movement, as well with the empirical legal
studies.187 Nevertheless, such an observation is also seen as relevant in this research.
The same as any other political and social institution, monarchical power can best be
understood through comprehensive view of the society.

From a legal research

standpoint, a constitutional approach is the most appropriate one to use. In the broader
sense, the constitution of a state is the ‘system of laws, customs and conventions which
180
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define the composition and powers of organs of the state and regulate the relation of the
various organs to one another and the to the citizen’.188 It captures the political thinking
at a particular point in time. So, the study of the constitution in the broader sense
requires an examination of institutions in their social and historical contexts. Over
time, the relative importance of institutions changes, and there is a process of reform.
Once the constitution is formalised, the significance and the effectiveness of the
existing institutions must be considered. In turn, once the constitution becomes the law,
the implementation of a prescribed political and legal order has its effect on the preexisting system. However, in a Tongan society, it can be argued that the source of
power of the monarch goes beyond formal laws. It would be hard to understand this
dimension of the constitutional law if the legal approach does not turn to the social
approach.
Therefore, the research paradigms used to address the research questions will
incorporate both the legal research approach alongside a Tongan research methodology
consisting of the talanoa framework to provide an approach that is culturally
appropriate, affirming and centring of the participants in terms of assisting them to
articulate their experiences.
B.

The need for Indigenous Research Methodology

Today, there is a school of thought that encourages indigenous methodologies to be
used in all research carried out on indigenous communities.189 It began in earnest in the
late 1990s at the time indigenous research methodologies became a focus of indigenous
studies.190 The main focus of these studies was based on postcolonial countries and the
need of the people to understand themselves through their perspectives and their own
assumptions.
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The main argument looks at the Western and dominant models of research as very
colonial. Research models need to be decolonized to develop ‘useful cross-cultural
research tools” 191 that legitimize and afford a knowledge production process that is
better suited in terms of accommodating the shared knowledge and wisdom of those
who suffered during the oppressive colonial research tradition.192 The postcolonial
indigenous research paradigm is then essentially used as an alternative to understand the
research, indigenizing approaches and Western research paradigms. These indigenous
methods are informed by the philosophies that relate to the social realities of the
indigenous people (relational ontology), the indigenous ways of knowing
(epistemology) and the ethics and values systems of the indigenous people
(axiology).193 This sentiment endorses the position that indigenous people have their
own way of doing things because they have their own ‘languages, laws and customs’.194
One of the main arguments that has been advanced for the indigenous methodology is
that any research by and about the indigenous peoples must adopt the techniques and
methods that are drawn from the traditions and knowledge of the indigenous peoples.195
This is because the indigenous research methods are influenced by the social realities,
and the indigenous ways of knowing and value systems. In other words, the Western
research methodologies must be replaced by a methodology that is more relevant to the
society that is the subject of the research.
C. Pacific Research Methodologies
In pursuing this research, I have relied heavily on the Pacific research methodologies
for my approach. As such, it is critical that I consider some of the existing research
methodologies in the Pacific region, and in Tonga, in particular, to ensure any approach
taken in this research would be culturally appropriate.
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Pacific research methodologies are still in their infancy, as some Pacific Islands
researchers such as Anae et al., have suggested, “if research is to make meaningful
contributions to Pacific societies, then its primary purpose is to reclaim Pacific
knowledge and values for Pacific peoples.” 196 It is important to acknowledge the
Pacific Islands research methodologies that have emerged from the work of some
Pacific Islands researchers, such as, the Mo’oku’auhau (The Past before Us)
methodology (2019) from Hawaii; 197 Tamasese et al., (2005) the Fa’afaletui model
from Samoa;198 the MaUa-Hodges (2000) Tivaevae model from the Cook Islands; the
Kupa (2009) Te Vaka Atafanga model from Tokelau; the Nabobo-Baba (2006) Vanua
model from Fiji; and the Smith (1999) Kaupapa Maori research methodology.199
Debates on the Pacific research models and research methodologies started in the
1990s. 200

This development took place in New Zealand, influenced largely by

generations of multicultural Pacific communities that have made their home in New
Zealand. This is a new approach to undertaking Pacific research. Employing the
appropriate Pacific research methodologies adds originality to this research by
obtaining the primary material to inform the research. The employment of a Pacific
interview method for this thesis supports the development of Pacific-specific research
methodologies on research that is carried out in the Pacific Islands.
In 1999, the applicability of the colonial and Western research methodologies used for
Maori people was questioned by Linda Tuhiwai Smith. 201 She advocates Kaupapa
Maori, a research process based on a methodological strategy where research is
conceived, developed, and carried out by Maori and where the outcomes benefit Maori
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people. 202

Smith made a case that the increased engagement of Pacific Island

researchers in actual research work has shifted the Pacific researchers from viewing
themselves as passive victims of research, to seeing themselves as activists who are
engaged in the actual research.203 This sentiment was echoed in a research study that
was undertaken on the Pacific education systems in New Zealand, where the findings
showed that the communal practices of the Pacific societies, the familial and collective
roles, patterns of individual and group behaviour, responsibilities and relationships, all
have a substantial effect on the research process and that made it possible to argue for
the existence of a specific Pacific research methodology.204 Pacific researchers in the
‘Researching Pacific and Indigenous peoples: Issues and Perspectives’205 agreed that
culturally appropriate methodologies are relevant and must be applied in carrying out
research in Pacific societies. It must be noted that while these researchers come from
very diverse Pacific cultures, these methodologies draw on cultural principles which are
quite common in many societies, such as, respect, meaningful engagement, cultural
competency, reciprocity, communalism, sharing and making decision through
consensus.
There are emerging Pacific research methodologies, such as, the ‘hui and Talanoa’ or
the Pacific way of talking’,206 the Samoan teu le va applied in education research on
Pacific schooling,207 the Tauhi va methodology in Tonga.208 Even though each of the
methodologies is different and unique to the respective island community, together,
they provide an alternative non-western research approach which focuses on how and
why researchers from the Pacific Islands understand themselves through their
perspectives.
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In terms of this research study, I chose talanoa as the main method, since it is a unique
method specifically designed for one on one interviews. This is the method that is most
familiar to me, and as Smith indicated, Pacific researchers need to develop culturally
appropriate research methodologies that are relevant in the Pacific social and economic
environments.
III. Talanoa Research Methodology
This thesis employs empirical research methods and the qualitative form of analysis on
the data collected from the interviews and documentary material from Tonga. A
qualitative approach is employed for a meaningful analysis of the various perspectives
from the interviews and the documentary data. Since this study has been carried out in
Tonga, it requires the use of culturally appropriate research methodologies.
There is a growing scholarship on Pacific methodologies and a number of Tongan
research methodologies exist. There are different research models that have been
designed by Tongan researchers including Helu-Thaman’s Kakala model;209 Ka’ili’s
Tauhi Va model; 210 the Manu’atu malie-mafana model; 211 Vaioleti’s and Pescott’s
Talanoa model;212 and Kalavite’s Toungaue model.213

209

Konai Helu-Thaman, Kakala: A Pacific concept of teaching and learning, Keynote address, Australian College of
Education National Conference, Cairns, 1997. Helu-Thaman encapsulates the Tongan concept of education in the
Tongan fragrant garland (Kakala) metaphor, which notes the role of sharing as the third and final step in the
education process. The first (Toli) and second (Tui) refer to the plucking of the flower (selecting the worthwhile
knowledge or data and compare them by compiling the data into something meaningful hence to a garland – the
finish product which is simply given away (Luva) or shared with others.

210

Tevita O Ka’ili, Tauhi va: Creating beauty through the art of socio-spatial relations (PhD Thesis, University of
Washington, Washington, 2008). Va means the space between any two people, ideas, or things. This space is filled
with mutuality, inter-orientation, and “fellow-consciousness”, acting as the connector between two or more entities.
This approach emphasises how the two relate, and how to maintain this relationship harmoniously.

211

Linita Manu’atu, Pedagogical possibilities for Tongan students in New Zealand secondary schooling: Tuli ke
Ma’u hono Ngaahi Malie (EdD Thesis, University of Auckland, 2002). Refers to a holistic intermingles of
researchers’ and participants’ emotions, knowing and experiences, which synergy leads to an energizing and
uplifting of the spirits, and to a positive state of connectedness and enlightenment.

212

See Timote Vaioleti, “Talanoa Research Methodology: A Developing Position on Pacific Research” (2006) 12
Waikato Journal of Education 21; Semisi Manisela Prescott, Pacific Business Sustainability in New Zealand: A
Study of Tongan Experiences (PhD Thesis, Auckland University of Technology, 2009). Prescott used the talanoa
methodology in his research when generating data on culture and its impacts on Tongan entrepreneurs in New
Zealand. He argued that talanoa was relevant as it gave an opportunity to contextualize their own stories. Part of
that contextualization is to allow participants to conduct the talanoa in their preferred language, a process that
allows participants to recollect and communication their stories in their own language.

213

Telesia Kalavite, Fononga ‘a Fakahalafononga: Tongan students’ journey to academic achievement in New
Zealand Tertiary Education (PhD Thesis, University of Waikato, New Zealand, 2010). Kalavite defines toungaue
as working co-operatively within a group of people in the Tongan communities. It means working together

57

The common element to these different Tongan research methodologies is that they are
all culturally based. They signify the values that underpin the Tongan culture and they
highlight the importance for researchers to understand these cultural environments
while building relationships, getting to know and engaging with the Tongan people.
One research model that is particularly relevant to the current research is Vaioleti and
Prescott’s talanoa model.
Talanoa is defined as “to talk in an informal way, to tell stories or relate
experiences”.214 Talanoa is also a group encounter, where a space is created for people
to tell their past, their issues, their realities and aspirations and, using their own cultural
methodologies, to produce a more authentic Pacific knowledge.215 Prescott pointed out
that in researching people from the Pacific, talanoa is a specific form of communication
that is similar to interviewing and that addresses the challenges of race, culture, beliefs
and society.216 Hence, the Talanoa model has helped me to gain an in-depth and honest
understanding of how and why the reform took place in 2010.
Talanoa, as a form of data collection, creates an environment for a generous or ‘free’
gathering of information with less structured social and linguistic rules of exchange.217
In a theoretical and practical sense, it is “storytelling without concealment [that] stresses
the paramount [importance] of noa, a narrative condition in which there is a demand
that storytellers/listeners detach from any predetermined commitments and
preconceived ideas of who (s)he is.”218 It signifies the freedom of conversation and
‘telling’ without restriction. It is through talanoa that meanings and interpretations in
Tonga are commonly shared and disclosed, and to interrupt the person who is speaking
is culturally inappropriate. It demands the notions of respect in the approach, in voice,
in dress, in cultural addresses, in familiarity with genealogies, in building good
collaboratively within the Tongan community so that things are produced easily and quickly. The underpinning
principle in this concept is reciprocity.
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relationships, and in respecting boundaries and in reciprocity. Respecting protocols
before, during and after interviews helps develop a good relationship and rapport
between the interviewer and the person interviewed. The researcher is accepted and
viewed as a friend rather than an outsider. The participant is more inclined to give
information freely where good relationships and trust are established at the outset. It
can be used wherever there is a Pacific population219 and it has been used to create
dialogue for peaceful resolutions.220 In essence, the talanoa methodology influences
the data that is collected in terms of the volume of data that is collected and the
authenticity of the data.
A. Positioning of the Indigenous Tongan knowledge
The centrality of indigenous knowledge in framing the methodological framework is
very important. The methods of data collection are structured around the worldviews,
values, protocols, knowledge, and culture of the participants. Such methodologies aim
to provide ethical, meaningful, relational and respectful ways of conducting the
research especially from the participants’ views.221
The talanoa model can be formal or informal. While the formal talanoa occurs once a
time and a place is arranged so that the talanoa is conducted on a particular topic, the
informal talanoa occurs when the topic under investigation has emerged from a
talanoa, or the topic is initiated during a gathering that was not meant for the purpose of
discussing the research topic.222

Formal and informal talanoa have both been used

interchangeably in this study to gain knowledge as it relates to the subject of this
research.
Further, talanoa is very appropriate in this research because some of the issues
discussed were sensitive, and through the talanoa process the participants were
comfortable enough to share their stories in both the Tongan and the English language.
We were able to relate to each other through talanoa, whereas if it was a very structured
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interview, it would have been very difficult for the participants to express their views in
that setting.
B. Weaving in the Talanoa Methodology
As mentioned earlier, this research adopted a framework from within Tonga’s own
cultural and social contexts. Fofola e fala kae talanga e kainga (Rolling out the mat so
the family can dialogue) is a well-known Tongan expression and metaphor that is used
as an invitation to gather and talk or talanoa about important issues. This signifies the
need for a mat or fala as a basis to create an understanding of the process and outcome
of the constitutional reform in 2010. Therefore, the practice of the weaving of a mat
has been adopted as the guiding framework for this research. The principles of weaving
a mat and talanoa gave the participants a sense of security that their participation would
not be abused in any way in the course of this research because I am not an outsider.
They were also assured that their views would be respected. Halapua advocates that the
‘unique narrative condition of belonging together in noa strips away all the myths and
contaminations of human hierarchy and reveals the meanings in the different stories
that participating storytellers share in their various direct and indirect connections with
one another’.223
Traditionally, the weaving of a Tongan mat is a method in which a group of women get
together and use distinct sets of strands to interlace at right angles to form a mat. In this
research, each participant is seen as contributing his or her story as a strand to be woven
together and along with the stories of the other participants in order to form the fine mat
of the reform.
As stated earlier, the centrality of the indigenous aspect of the research is very
important.

Specifically, the talanoa is structured around the participants’ culture,

values, knowledge and protocol. The nature of this methodology is aimed to provide
ethical, meaningful, relational and respectful ways of conducting the research,
particularly from the participants’ positioning.224 In this way, the participants and I are
co-weavers of the entire research process, with the answers to the issues faced by the
223
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participants residing within the participants themselves, as shown below in Figure 2.
At times, I used the interview questions as an opportunity to probe, clarify and follow
up, as the conversations progressed, to achieve specific responses from the participants,
and to guide the discussions toward the research objectives.
Figure 2: The Weaving Process

The Strands – an
element

The Weavers –
each forming a part

The Mat – The
complex whole

The above metaphor is generally the approach that was taken in the process of
designing the methodology and its application for the research for this thesis. Firstly, it
is important for this research that the participants’ views and stories are woven together
to create a cohesively ethical and relevant methodological approach that seeks to
respect everyone, and the context involved during the research process. As Mahina,
Ka’ili and Ka’ili describe this process, it involves the interweaving of different strands
in how we enact and live life. In this instance, it is the process of the research on the
2010 political and constitutional reform.225 It is the aim of this research to weave
together the best of the strands of the reform process and outcome before we can roll
out the mat (fofola e fala kae talanga e kainga) for everyone to have a dialogue about
the way forward.

Mahina et al., explained the significance of this process as it

highlights the importance of unity in diversity. The strands explicate the nature of the
Tongan art of sinnet lashing that uses two diverse colours, black and red, to produce a
work of great beauty that demonstrates the harmonious interweaving of the difference
in unity.226
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C. The Pandanus - Preparation for Engagement
In preparation for the talanoa interview, I undertook a course on Research Methods
Training conducted by the New Zealand Institute of Pacific Research (NZIPR). This
course helped me with ideas while I was designing the interviews. It gave me, as a
researcher, an opportunity to think about my talanoa methodology and to indigenize the
process, making it as natural as possible for both the participants and me while weaving
the reform mat of stories.
Before conducting the fieldwork, I sought ethical approval for the study from the
University of Otago Human Ethics Committee on 07 July 2017. In this application, I
detailed how I will deal with ethical issues in my research especially during my
fieldwork in Tonga. The Committee approved my application on 25 September 2017.
As indicated, since the main fieldwork is focusing on Tonga, I had to seek the
Government of Tonga’s approval for this research to be taken in Tonga. 227 The
Government of Tonga issued a permit for this research on 09 August 2017. One of the
requirements of the Ethics Committee of the University of Otago is that the cultural and
ethical protocols of the participants to be interviewed are to be respected. The method
of talanoa complies with this.
D. The Participants
Successful and stable government can only occur where the people have confidence in
their leaders. If our leaders are to be trusted, a good proportion of the population need
to have a sound knowledge of the political system, and this especially includes society’s
leaders. Indeed, in my experience, there is a need for ongoing explanations and public
information sessions for members of Parliament and the public that are focused on the
Constitution and the reforms. This is because it is not easy to understand the wording,
the purpose and the implications of the changes to the Constitution and the laws; and
how the new system of government works. From experience, it seems that there is a
general lack of understanding amongst the public regarding both the reform process and
the significance of outcomes relating to the roles and powers of the monarch.
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Therefore, one of the top priorities of the research is to examine the movement for
change, the steps of the reform process and the outcomes, in order to offer a full
account as the basis for tackling the questions that arise from the reform experience.
To inform this research, a programme of 15 interviews was organised with government
leaders, members of Parliament, and other key leaders from amongst those who were
proponents and those who were critics of the political reforms.

A number of

considerations applied to the selection of the participants for this research.
First, respecting people is an underlying ethical principle that applies from the
preliminary steps in choosing the interview participants and this flows throughout the
interview steps, the analysis and beyond the research. It necessarily follows that I was
mindful of the fact that the majority of the people are more highly focused on the dayto-day issues that are most important to them. For instance, as a commoner residing in
the village, I am aware that people who reside in the rural areas often do not see
discussing laws as important or relevant to their lives or livelihood. It is usually
considered to be a matter for the King, government and lawyers. As such, there is a
general lack of understanding of the reform laws and their processes. So, in this
research, a purposive sample targetted individuals who were and are leaders in Tonga,
key figures who are believed to be knowledgeable proponents and critics of the reform,
as well as independent observers, such as, academics and journalists. All of these
figures possess knowledge of the reform due to their status and their roles before,
during and after the events in question.
Furthermore, the reform topic is considered sensitive because of its divisive nature.
Investigating questions relating to this topic required consideration of the nationalistic
and cultural psyche of participants in order to understand the various dimensions
affecting and influencing the decisions for reform. So, it was important to ensure that
the interviews were confined to knowledgeable proponents, critics and close observers.
Also, it was important to ensure that the method of recruitment could provide a
reasonable representative group of participants who would be able provide
understanding from an inside-out perspective in order to have insights into why the
reform was instituted and how it was intended to work. This approach is particularly
relevant in Tonga in light of the tensions between the political factions and to explain
situations such as why the Monarch dissolved parliament in 2017. Their insights will
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be significant as far as understanding why there are tensions or why conflict may arise
and how these issues and differences may be used to develop strategies that would take
advantage of the differences to develop resolutions for all.
As such, I interviewed a selection of political actors who were involved in the
discussions of the reform, journalists and academics who were observers and
commentators, and selected government officials and representatives from the
democratic movement who were close observers of the reform and the events leading to
the reform. Such an approach may be open to criticism about its representative value.
Be that as it may, it should be noted that this research is qualitative rather than
quantitative. So, it does not seek to determine the proportion of views in favour of or
against the reform processes or outcome. Rather, it seeks to understand the experiences
and perceptions of the participants in those processes. The interviews sought a range of
insights and opinions rather than quantitative measures of attitudes towards the reform
process and outcome in Tonga. Since such an approach is “sensitive and peopleorientated” it allows the participants to describe events as they experienced them.228 As
will be discussed in Chapter 4, the Constitution and laws in Tonga in the traditional
sense are and always have been seen as a top-down and linear process.
In order to grasp the environment that leads up to the reform in 2010, key figures and
leaders were consulted for information and for their accounts of the political reform.
One of the key considerations in selecting the research participants was based on
recommendations and advice I received from my own contacts and networks during my
roles in the Government of Tonga. The recommended persons were carefully selected
depending on their experience, knowledge and their roles and decision-making
positions they held before and during the period leading up to the 2010 constitutional
and political reform.
Although I knew most of the participants, it was important for me to ensure that the
participants were willing to provide true accounts of their own experiences and insights
rather than providing what they thought I wanted to hear. This dimension also helps,
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because as Heneli Niumeitolu229 (while conducting his research in Tonga) pointed out,
while selecting research participants, he had to rely more on people he had a previous
relationship with to give him a true account of their experiences.230 Tim Taylor, during
his fieldwork in Tonga, also found that it was the people who you knew who would
give you a true account of their own experiences, also experienced this.231 I could also
tell during the interviews that that aspect allows the participants to be at ease since they
are not sharing the information with a stranger.
In determining the number of research participants, two methodological factors raised
by Frances Stage and Kathleen Manning were considered, i.e., saturation and
sufficiency.232 Besides, Cohen et al., advised that qualitative research is more likely to
benefit from small samples yet with in-depth information available to the researcher on
the participants’ experiences, perspectives and motivations.233 So, I aimed to interview
at least 10 participants. I judged this to be a feasible number for the purpose of this
research. However, I initially compiled a preliminary list of 20 potential participants
for my interviews, with the majority of them residing in Tonga.

Due to work

commitments and work-related travels (for example, the Speaker of the House was
abroad at the time of interview and the Prime Minister Akilisi Pohiva was about to
leave for London during the interview time), I ended up with 15 interview participants
and interviews altogether. The interview participants and interview times are compiled
in Table 1.
In communicating with the participants, the preliminary contacts were made by email to
explain the scope of the research and to request the interviews. Given the nature of the
topic of the research and the current political atmosphere, 234 the first contact was
229
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For instance, there were some political conflicts between the current Government and the former Government. At
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05 April 2018. This paper provided background information relating to 6 Bills that were discussed in the
Legislature but had previously passed in the Legislative Assembly in 2014. These Bills sought to give effect to the
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important because as a researcher, I did not want to get caught in a political crossfire.
So, it was emphasized that participation was to be voluntary.
However, after receiving their indication to participate, the talanoa sessions were
scheduled for times and places that were most appropriate to the participants.
Table 1: The Interview Participants
Name
Mr ‘Aminiasi Kefu
Dr ‘Ana Taufe’ulungaki

Lady ‘Eseta Fusitu’a235

Lord Dr Feleti Sevele

Lord Fusitu’a
Mr Kalafi Moala
Mr Lisiate Akolo
Mr Lopeti Senituli

Relevant Roles During and After the Reform
Process
Former Solicitor General
Acting Attorney General & Director of
Public Prosecutions
Academic
Former Member of Parliament’s
National Committee for Political Reform
Member of the Constitutional and
Electoral Commission
Former Minister of Education
Former Chief Secretary & Secretary to
Cabinet
Former Minister of Information
Former Secretary to Cabinet Committee
on political reform
Former Member of Parliament
Former Member of Parliament and
People’s Representative
Former Member of the Pro-Democracy
Movement
Former Prime Minister of Tonga (2006 –
2010)
Member of the Noble family
-

Dr Malakai Koloamatangi

-

Mr Pesi Fonua

-

Media
Observer of the Reform
Former Minister of Labour
Former People’s Representative
Former Secretary of the Pro-Democracy
Movement
Former Advisor to the former Prime
Minister Lord Dr Sevele
Advisor to the Prime Minister ‘Akilisi
Pohiva
Academic
Observer of the Political Reform
Media
Observer of the Reform

Date and Place of Interview
18 April 2018 (Tonga)
09 April 2018 (Tonga)

19 April 2018 (Tonga)

25 April 2018 (Tonga)

10 April 2018 (Tonga)
19 April 2018 (Tonga)
06 April 2018 (Tonga)
22 May 2018 (USA)
04 April 2018 (Tonga)

28 March 2018 (New Zealand)
20 April 2018 (Tonga)

proposed changes to the Constitution, but they did not receive the Royal Assent. So, in 2018, 6 Bills were
resubmitted to the Legislative Assembly, hence the background paper of 05 April. However, on 13 April 2018, the
former Prime Minister Sevele and two former Cabinet Ministers called another press conference where they
addressed some of the issues/allegations raised by Prime Minister Akilisi Pohiva.
235
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Mr Samiu Vaipulu

-

Hon. Sione V Fa’otusia
Mr Sione Tekiteki

-

Mr Siosiua P Pohiva

-

Lord Vaea

-

Former Deputy Prime Minister (2009 –
2010)
People’s Representative
Member of the Tripartite Committee
Member of the National Committee on
Political Reform
Secretary to Cabinet Committee on
political reform
Former CEO of the Ministry of Justice
Minister of Justice
Former Clerk of the Legislative
Assembly
Secretariat (Deputy Secretary) for the
National Committee on National Reform
Secretariat to the Tripartite Committee
Former Legal Counsel of the Legislative
Assembly of Tonga
Director (Pacific Islands Forum
Secretariat)
Former Secretariat of the ProDemocratic Movement
Personal Assistant to the Prime Minister
‘Akilisi Pohiva
Former Member of the Constitutional
and Electoral Commission
Former Minister of Internal Affairs
Former Representative of the Nobles in
parliament

17 April 2018 (Tonga)

12 April 2018 (Tonga)
31 March 2018 (New Zealand)

26 April 2018 (Tonga)

11 April 2018 (Tonga)

The varied backgrounds of participants helped me to gain a better a picture of the
process of the weaving of the strands brought in by the democratization and the strands
of cultural values to produce the reform.
§

How the interviews took place

I engaged with the targeted participants in the process of dialoguing, reflecting,
exchanging and articulating the strands of the accounts on the process and the outcomes
of the reforms. My role was not to debate the issues or to impose certain views or
ideologies, it was to be independent, to listen and to collect information and data, and to
analyze the findings and present them in this thesis.
With the talanoa methodology, I was able to fulfil the aim of my research,236 because
rather than sitting and presenting a set of structured questions, the participants were
approached and spoken to as if they were in an informal talanoa session. Our talanoa
allows for extended dialogue leading to a better and mutual understanding of the reform
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especially in relation to personal conversations with the King, which were hardly
disclosed, to the public. In some interviews, the talanoa allowed me to stay for more
than an hour and share food together with the participants. I felt that in doing this, we
were cementing our relationships and trust. Some of the interviews were conducted
during the participants’ short breaks or while having a meal. This is very typical of the
way Tongans and Pacific Islanders communicate and talk with each other about both
political and non-political issues in an informal talanoa setting where it is unrushed and
relaxed.
E. Ethical Consideration
Some ethical questions arise regarding my position as a researcher. These questions
include interrogating the researcher’s relationship with the participants. For instance, ‘Is
she a known person, or is the interview the first encounter? Are there other factors
which might have an impact on the relationship between the researcher and the
participant?’237 As asserted by Annie Sarah Elizabeth Te One, these questions are
relevant to the nature of the ‘insider’ and ‘outsider’ research where the former refers to
someone who ‘shares characteristics with participants who have agreed to share their
knowledge for research and is known in a substantive way to the participants’ while the
latter refers to ‘someone who may not have any prior relationships with the participants
in the research.’238 Initially, the ‘outsider’ researcher was perceived as producing the
more accurate analysis, however indigenous researcher’s work is now accepted as
‘insider’ researchers who provide insightful analysis and ‘understand the complexities’
of the indigenous community… at the same level of empathy’ as an indigenous
researcher can achieve.239 Nonetheless, it is still important to interrogate the position of
the researcher as an ‘insider’. By doing this, it is important that the researcher is seen as
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part of the community that is researched and has an understanding of how it works, the
history, the needs and sensibilities of the community.240
F. What happened in the interviews?
During the face-to-face interviews, the participants were informed of the research and
were given a final opportunity to agree to take part in the interviews. Using my
approach of talanoa and avoiding the use of technical and theoretical language to
describe my thesis, I tried to make sure the participants owned the space that we were
talking in. This is one of the key elements that is involved if one is using the talanoa
analysis. I then proceeded to describe why the research was so important and how it
could contribute to the understanding of the process and the outcome of the 2010
reform in Tonga. We began with stories about why I wanted to research this topic.
After that brief conversation, I then sought permission to have their thoughts and views
documented before proceeding to explain the confidentiality aspect of my research with
relevant document and consent forms. Thereafter, the formalities then turned into an
informal talanoa format where participants were encouraged to share their experiences
of the political process, the motivations and influences that led to the constitutional and
political reform in 2010.
The interview questions were semi-structured based on the themes from the research’s
theoretical framework. They were meant to be guidelines only. The questions were
asked in English and Tongan language, depending on the participants’ preference. All
of the interviews commenced with my question, ‘What was the nature of your
involvement in the reform of 2010?’ This question always turned the interview into a
talanoa as we began our talking.

The talanoa also turns the researcher and the

participant into co-weavers of the reform story because even though the participant was
free to express his/her views, we both found ourselves having a conversation about
some events that we both shared some common understanding and knowledge about.
The talanoa created a relationship of mutual and open sharing of stories that resulted in
a deep and more holistic appreciation of each other’s views – sometimes to verify or
substantiate each other views. The talanoa removed any awkwardness in conducting
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this process of conversation because any gap between us, as researcher and participant,
had been removed.241
Further, it was important during our talanoa that I demonstrated an understanding of
my research topic by participating in the conversation. At the same time, I was cautious
and kept this engagement to minimal for two reasons. Culturally, it is disrespectful to
flaunt knowledge before others, secondly it was important for the participant to feel that
I am seeking to learn more from him/her. Similarly, the participant at some point
during the talanoa did express personal views about a person to which the participant
requested for some parts of the talanoa to be ‘off the record’ - which I respected.
Written records were made during the talanoa and were backed up by audio recordings
of all sessions. These audio recordings were then transcribed and summarized. They
were then returned by email to the participants for final checking. A timeframe was
also provided in the same email for their reply if they needed to amend the transcript.
After hearing back from them after the said timeframe had elapsed, the transcripts were
considered to be accurate records of the talanoa interviews and were ready to be
utilised for this thesis.
As indicated above, the participants were properly informed about the outline of my
project and were given an option to be anonymous in the ‘Consent Form.’ All of the
participants agreed to be identified in this research. The only concern that was raised
by one participant relates to an experience he had in the past where his words were
taken out of context.
The talanoa method has also been used in this research to converse with my academic
supervisors.
G. The Weaving - Analysis of Interviews
This research is qualitative rather quantitative. It does not seek to determine the
number of the proportion of views in favour of or against the reform, but rather the
experiences and perceptions of the participants in the process. Therefore, I am adopting
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the metaphor of weaving a mat in the analysis, by using the strands of democratization
to identify how it was weaved and synthesized with constitutional realism—that is, the
operation of the Tongan culture and tradition—which resulted in the outcome of the
2010 constitutional and political reform. The mat is the end product of the findings
from the synthesis developed from the talanoa with the participants.
The metaphor of fala or mat is adopted in the analysis by searching for common
themes, values, and principles that link and provide the coherence and meaning to the
data. These are the strands that are needed for the weaving of the reform mat. It is a
mat that brings together the strands or views of both—those that were pushing for
democracy and those of the Monarchy—and woven together to form Tonga’s reform
mat. As Saafi pointed out:242
One could argue that is our way (‘the Pacific way’) to form balanced and
reciprocal relationships and va between different ways of knowing rather than
set up an Aristotelian true/false dynamic of conflict or competition. This would
ideally invoke a relational space of co-operative interaction – across and
interchange – between knowledge traditions.243
So, this thesis employs a thematic analysis method that involves identifying the main
themes within the data.244 Braun and Clarke see thematic analysis as the basis method
and should be the first qualitative method that researchers learn and it can be considered
as a methodological approach in its own right.245
The advantage of applying the thematic analysis method in this research is that it
enables me to recognize patterns and themes that one would not have picked up. As
observed by Friedland and Napoleon246 in Canada, ‘Indigenous legal principles can and

242

Karlo M. Schaaf, “What do we mean by Pacific knowledge and Pacific research methodologies? Negotiated
spaces between Western and Pacific knowledge traditions,” in R. Gounder (ed) Pacific development perspectives:
Meeting our diverse goals (Palmerston North, New Zealand: Pasifika Massey, 2009) 36.

243

Ibid.

244

See Greg Guest, Applied Thematic Analysis (Sage Publications, Thousand Oaks, 2012).

245

Virginia Braun and Victoria Clarke, “Using Thematic Analysis in Psychology” (2006) 3 Qualitative Research in
Psychology 77, 78.

246

Hadley Friedland and Val Napoleon, “Gathering the Threads: Developing a Methodology for Researching and
Rebuilding Indigenous Legal Traditions” (2015 - 2016) 1 (1) Lakehead Law Journal 16.

71

do maintain their core integrity while adapting to new and changing contexts.’247 This
is also due to its flexible nature that uses inductive and deductive approaches. In
addition to that, thematic analysis provides a helpful way to answer the research
question in this thesis and is accessible to the novice qualitative researcher.248
The participants were dependable because of their roles during the 2010 political
reform. They were sincere during the talanoa and I felt they were reliable. They
generously offered accounts of the political reform and the various roles they played.
After careful examination of their interview accounts, the recurring themes or strands
that emerged are:
i.

The importance of relationships. The principles of weaving are based on the
notion of relationships. Relationships are key to an understanding of the
Tongan society for it is a complex web and is comprised of networks that
operate at all levels.

These relationships are based on - partnership,

reciprocity, respect, humility and commitment – and they are employed
right from the sampling stage to the finishing stage of this thesis. These are
the underlying values of the Tongan society, its history, tradition, cultural
and social heritages and its people. Those forces are underlying to the
determination of those who were in Government before the reform in 2010
to ensure that the Monarch remains as an unwavering influence in
Government.
ii.

Democratization – Democratization is a process that involves changing
towards democracy. Democracy is explored in contrast to the processes of
the reform. However, in the case of Tonga, the Monarch was in charge of
the direction of democratization. The form of democracy that Tonga ended
up with in 2010 requires the Monarch and the Cabinet to work together as
the Executive authority of the nation.
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IV. Legal Materials
A. Primary Material
This thesis also relies on an analysis of Tonga’s Constitution,249 court judgments and
Acts of the Legislative Assembly of Tonga. While there is not a lot of case law analysis
in this thesis, there are a few court cases that are relevant that are used because they
provide useful guidelines to interpret the provisions of the Constitution of Tonga,
particularly as they relate to the Monarch’s prerogative powers.
The Parliamentary records, reports and Hansard were reviewed for this study. 250
Because of my previous engagement at the Office of the Legislative Assembly, I was
able to obtain access to the Library (at the time of my field work, the Assembly’s
Library was partly damaged due to Cyclone Gita and was closed to the public).
Specifically, the following Hansards and Parliament’s records are referred to in this
research:
§

Legislature’s Whole House Committee Meeting Minutes – Miniti No. 46/09 (18
November 2009); Miniti No. 47/09 (19 November 2009); Miniti No. 48/09 (19
November 2009); Miniti No. 50/09 (20 November 2009); Miniti No. 52/09 (23
November 2009); Miniti No. 53/09 (24 November 2009); Miniti No. 54/09 (26
November 2009); Miniti No. 55/09 (30 November 2009); Miniti No. 56/09 (01
December 2009); Miniti No. 58/09 (07 December 2009); Miniti No. 62/09 (10
December 2009).

§

The Minutes of the Legislative Assembly of Tonga (Ko e Miniti ‘a e Fale Alea
‘o Tonga), November 2006; The Minutes of the Legislative Assembly of Tonga
(Ko e Miniti ‘a e Fale Alea ‘o Tonga), 15 November 2009; The Minutes of the
Legislative Assembly of Tonga (Ko e Miniti ‘a e Fale Alea ‘o Tonga), 17
November 2009.
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§

Ko e Miniti ‘o e Fakama’ala’ala ‘a e Lipooti ‘a e Komiti Fakafonua ‘a e
Pule’anga Faka-Tu’i ‘o Tonga ki he Fakalelei faka-Politikale mo fakaKonisitutone ‘I hono fakahoko ‘I he Fale Alea ‘o Tonga (The Minutes of the
Meeting where the National Committee on Political Reform present and
explained their Report to the members of the Legislative Assembly) No. 1 (03
October 2006); No. 2 (05 October 2006); and No. 3 (09 October 2006).

§

Minutes of Proceedings – Parliamentary Capacity Enhancement and Talanoa
Program for Members of the Legislative Assembly - 17 July 2008 & 18 July
2008.

These materials help to contextualize the research, so I have drawn on all of them in
writing this thesis.
B. Documentary Data
As part of the reform process, various national and parliament committees were
established to gauge, report and propose recommendations on how the constitutional
and political reforms should be administered in Tonga. The key reports that were
reviewed to inform Chapters 5-7 of this thesis are as follows:
National Committee on Political Reform (NCPR) Report – Tonga: For the Enrichment
of the Country ‘Political and Constitutional Reform to Enrich the Unity of the Country
which will promote social and economic development of the People of Tonga’.
This report was prepared by the National Committee of the Kingdom of Tonga for
Political and Constitutional Reform on 31 August 2006. It focuses on the inquiries led
by the parliament’s National Committee for Political Reform (NCPR) which collated
the information on the people’s (both in Tonga and abroad) priorities. Other materials
were collected from the Attorney General’s Office and the Ministry of Justice, such as,
the government submissions to the Parliamentary Committee on political reform and
the Royal Commission on Constitutional and Electoral Commissions. They provide
valuable background to the steps of the reform process and the outcomes. These
materials are relied on mainly in the discussions on the concepts of devolution and the
sharing of executive power in Chapters 6 and 7. They also show how the elements of
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democratization were woven together with the Tongan existing culture of the Monarch
to produce a new executive authority, which lies between the authority and the
influence of the Monarch and the powers and status of the Cabinet under the
Constitution.
This report was drafted in the Tongan language and translated into the English version.
This was because the official language of the Legislative Assembly of Tonga is the
Tongan language. So even though both versions were reviewed, it was more reliable to
be informed by the Tongan version of the report.
§

Tripartite Committee Report 2007

This report was prepared by the Tripartite Committee Report of the Legislative
Assembly. This Committee was set up to consider the NCPR report and Cabinet’s
proposal for political reforms.
§

Constitutional and Electoral Commission Report

The second large-scale public inquiry was conducted by the Constitutional and
Electoral Commission which produced an Interim report on 5 June 2009 and a final
report on 5 November 2009. The final report contained 82 recommendations and draft
legislation both of which were both reviewed in this study.
§

The Government Roadmap for Political Reform 2007

§

Newspaper and News Magazine

The newspaper and news magazines that were part of this study were employed in this
research mainly for triangulation purposes. 251

This was mainly focused on the

Matangitonga newsmagazine and Taimi ‘o Tonga newspaper. These news outlets are
privately owned and the main influential news media in Tonga. The views expressed in
these media outlets represent public views and interests on the movement for change
and the political reform. They have also served as tools to gauge the reactions of the
public to government policies.
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V. Conclusion
This chapter has discussed the research methods utilized in this thesis, in particular,
with the qualitative interviews and documentary analysis. The Tongan methodology
and framework enabled a process of weaving from carefully selecting the pandanus of
research approaches to the stranding of the weavers’ account to the weaving of these
different strands to form the reform story of 2010. In other words, each talanoa
interview forms the strand that was needed to be woven together to form the Reform
mat that addresses the research question of this thesis.
This research was also informed by the doctrinal analysis of, inter alia, the
Constitution, court judgments of the Supreme Court of Tonga, the Acts of the
Legislative Assembly, Hansard reports, parliament committee reports, commission of
inquiry report and newspaper collection.
This employment of the talanoa methodology and the thematic analysis enable the
extraction of a variety of insights to address the research question of this thesis in
examining the movement for change in Tonga, the steps of the reform process and its
outcomes. The main data that informs this thesis are the views from the empirical
interviews.
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Chapter 4

TONGA’S SOCIAL STRUCTURES AND HISTORICAL BACKGROUND
A Constitution is defined as ‘simply the law that establishes and regulates the organs
of government, their constitution and powers,’ 252 which also ‘serve as a stable
framework…to preserve stability and continuity in the legal structure.’ 253

It

demonstrates a commitment to the rule of law,254 manages institutional conflict,255
reflects a nation’s aspirations in ‘imagining a more perfect political community,’256
allows minority or politically powerless groups to find ‘meaningful recognition in the
political dialogue’257 and is ‘a repository of important values’ and an ‘expressive of
national identity.’258
In Tonga, the Constitution is an important document that is like a fine Tongan mat - it
is a system of Tongan culture and identity. Guy Powles made this helpful observation
in 1987 about the history of the 1875 Constitution of Tonga:
The remarkable Constitution of Tonga 1875 tied together [the]threads of
Tongan and English legal cultures and initiated a process of law-making
which subsequently acknowledged that Constitution as the source of its
legitimacy.259
Powles sees the 1875 Constitution as an amalgamation of elements of two social
systems—Tongan and British. This amalgamation orders the Tongan society and
polity. So, this Chapter will explore these elements by investigating the cultural
252
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values that underpin the social context of the 1875 Constitution before proceeding to
examine the history of Tonga’s Constitution. This exercise is necessary because in
order to appreciate more clearly the nature of the 2010 constitutional reform and the
monarch’s power, we need to understand Tongan society; its origins and the historical
aspects of Tonga’s traditional society, along with its institutions and Constitution.
Accordingly, this Chapter is divided into two parts.
Part I sets out the social context with a brief introduction of Tongan society and the
cultural values that order the modes of social and political organization, including the
participation of the citizenry, the patterns of the political relationships, and the
government. This section explains how Tonga’s society has evolved discrete systems
of political and social arrangements distinct from and sometimes in conflict with the
conventional understanding of democratization.
Part II explores the historical development of the monarchical power as well as that of
the Constitution of Tonga. This part has two sections. It begins by exploring the Tu’i
Tonga system of government and then it discussed how the system collapsed. It will
also explain how the Tongan Monarch exercised political and executive power and how
it devolved as an instrument by which changes were made to the way that Tonga was
governed. Section 2 provides a brief outline that explains by which means and method
the 1875 Constitution was a product comprised of the elements of two different legal
cultures.
I. Tongan Culture
For the non-Tongan reader, particularly, a description of the Tongan kinship
relationships, customs, social and political organization forming the context for Tongan
political behaviour, is essential to gain an understanding of this research. It provides an
image of the traditional society in which the events, characters and individuals arrive,
emerge and take their rightful place on the scene to play their roles. Hence, an in-depth
knowledge of the history is the key which enables one to see through the language and
the layers to perceive the fossilized truth of the subject under investigation.260
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The meaning of Tongan culture must be clearly defined before it can be examined in
light of the Constitution. Generally, culture is used to describe the totality of behaviour,
values and way of life of a people in a particular place and their society.261 A Tongan
scholar262 describes culture as ‘the total way of life of a society’ and it includes ‘the
society’s material possessions, technology and economy, social organisation, its regular
daily and ceremonial behaviour system, value and belief system, expressive system
including language and art, social control and thought patterns.’ 263 So the Tongan
culture is generally described as a set of a learned system of ‘dispositions’ or blueprints
of subjective behaviour, based on objective conditions encountered from childhood.264
These blueprints come embodied in the minds as ‘models of behaviour’ that continue to
inform a person’s social attitudes at the subconscious level.265
1. Tongan Social Structure
Tongan society is structured into a hierarchy of three ‘successive layers or strata of
people each with their own code of behaviours, rights and duties and accepted living
standards’.266 This hierarchical structure has at its peak the royalty, followed by the
chiefs267 and the commoners. Within each of the layers, rank is based on a person’s
linkage to the most superior kingly line, which is the Tu’i Tonga 268 (the King of
Tonga). Societal arrangements are stratified and pay a lot of formal respect to the Tu’i
Tonga and the chiefs. Consequently, this is not an egalitarian society. The Tu’i Tonga
is to be served in all respects and he is not allowed to do any work. In political matters,
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the Tu’i Tonga was the law and he had the right to dictate to the populace on all
matters.269
Within the Tongan system, there are also complex connections involving rank and
status.270 The social reference for this ranking system is founded on their connections
to the Tu’i Tonga. Traditionally, the highest rank of all is the Tu’i Tonga and it is the
standard of reference for one’s own ranking. The closer you are to the Tu’i Tonga, the
higher your status.271
2. Traditional Political Organization
In the period immediately prior to contact with the West, the political organization of
Tonga operated in two spheres in which rank was the dynamic determinant of status
and power. As rank was relative, the concept of chiefliness—to be more or less like a
chief—permeated society from the top to the bottom. In the first sphere, the ideology
was one of kinship in which status, in terms of rank, as ascribed by kinship rules, was
the paramount consideration.272 Descent groups of defined membership but offering
choice through marriage and adoption were ranked internally by sex and age, and more
specifically by the idea of the inheritance of leadership by the male and by the
application of a variety of prescriptions stemming from the brother-sister relationship.
Tongan society emphasized the latter at the expense of the status of the male head of the
group. Kinship was a check on the exercise of chiefly power. It was the kinship or
family image, projected down from the chief or ‘eiki lineage, to the kinship or kainga
and below, which on the arrival of Western influences constituted the single principle
that bound together, respectively and independently, the Tongan groups of islands.273
In the second sphere, the ideology was one of authority founded on the chiefly rank.
Even though the two spheres overlapped and interacted, the political organization and
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government were based on the public exercise of authority.274 For example, traditional
Tongans were polytheistic and possessed a hierarchy of gods. Tonga’s polytheistic
religious belief system appeared to complement the socio-political hierarchy.275 The
chiefs were believed to possess some degree of power or mana that was derived directly
from the gods, and the higher the chiefly position, the greater the mana. There was also
a system of taboo that surrounded the chiefs, and the higher the chief the more complex
the taboo. The higher one’s chiefly rank, the greater the freedom to violate taboos
without causing supernatural anger. Murder and adultery were only looked upon as
crimes if the crime was committed against someone of equal or higher rank. 276
Additionally, the chiefs were regarded as political leaders and they relied upon priests
as their mediators with the gods. Therefore, there was a close alliance that existed
between the chiefs and the religious leaders in order to maintain their mutual interests.
The powers of the priests were second only to those of the chiefs. This shows that the
religious belief system was closely interwoven with politics.
3. Kingship and the ‘Tongan Way’
Kinship is concerned primarily with roles, functions and relationships. The internal
operations of a kinship group may demand, not simply formal compliance with the
rules of behaviour, but an allocation of power to those leaders who make decisions and
give directions. This is an important aspect of Tonga’s traditions that needs magnifying
because as shown in Tonga’s history, the larger the kinship group, the greater the social
distance between the leader and those who are led. Ritual and deference indicators
define and perpetuate status. This classification system of kinship relates to the system
of rank where an individual is entitled to a special type of respectful behaviour from
those below him in the scale. In Tonga, titled leaders may be ranked one against the
other, in accordance with a status hierarchy which had its origin in kinship group
relations.277 Such kinship groups exercise political executive power. The superior-
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inferior relationship in the kinship system means that the former has authority over the
person, property and services of the latter.278
The concept of superior-inferior relationship can be categorised as the anga faka-Tonga
wherein anga means behaviour or attitudes, and faka as a prefix denoting likeness or
causation. 279 This common Tongan phrase can be translated the ‘Tongan way(s)’.
Helu asserts that the morality280 of Tongan culture has the characteristic of ‘rigidly
hierarchical societies with a small ruling strata and the large but subdued “working
classes’’.281 This morality has values including ‘loyalty, submission, obedience and
humility’,282 which can inform a Tongan’s social attitudes and behaviour. These values
or essence are moulded by the society. In a strictly layered society, such as Tonga,
rights, privileges, duties and obligations are ‘aligned in the same way’.283 Adopting this
approach, one can say that the “Tongan way” is fundamentally premised on the concept
of the superior-inferior relationship, which can be used as a framework to understand
Tonga’s social environments and the construction of the government’s political and
social policies.
Kinship connections establish ties which all other social connections must work to
establish.284 Thus, normally, kinsfolk automatically have a sense of belonging to each
other, and of having mutual rights and responsibilities towards each other, which non-
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kin have to cultivate.285 The rank relationship within a kinship group, however, makes
for greater solidarity between some of its members and greater tension between the
others.286
In the superior-inferior framework, individuals seek to maintain reciprocal harmony
between the social layers of the society whereby the inferior entities or the lower classes
who are traditionally without rights,287 and are responsible for bearing the burden of the
cultural obligations and duties demanded by the top also tends to reinforce the
hierarchical connectedness. 288

The intricate stratification into social classes and

hierarchical rank of Tongan society inhibits the recognition of values, such as, equality
and social justice so they were not emphasized or practiced.289 Hence, cultural ideals
are often valued over and above equal rights and justice. As such, the superior-inferior
relationship is rarely egalitarian and is reflected in the Tongan saying – ‘Oua e tangi ke
tatau, na’a ‘ita ‘a Taufa’ahau (Do not aspire to be equal lest Taufa’ahau be angered
(with Taufa’ahau as the King)).
To rectify the non-egalitarian nature of the superior-inferior relationship in Tongan
society, the rank system also has an exchanging framework known as tauhi va which is
used in the socio-political setting.290 This framework provides an equilibrium in the
flow of goods and materials. For example, the sister has advantage over her brother,
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and at the same time, the brother’s wife has the privilege over her brother and so on.
Therefore, at the end of the day, there is a form of fairness in the whole process of
exchange.
Overall, the aforementioned Tongan values constitute the elements of Tonga’s
traditional legal culture. As we shall discuss later in this Chapter, these values underpin
the Tongan society, the ‘Tongan way,’ which provide the social context for the 1875
Constitution of Tonga.
II. The Historical Development of Monarchy and the Devolution of Power in
Tonga
The concept of devolution is generally understood as ‘transfer of power’291 or a more
‘extensive form of decentralization’.292 This concept is loosely applied in this thesis but
its notable feature appears to be a shared political power with significant autonomy
arrangements between the centre and the local units.
In exploring the historical development of the Monarchy in Tonga, devolution can be
understood in two ways: 1) as a process; and 2) in terms of structure. As a process,
devolution refers to the establishment of decentralized systems of government,
particularly where the subnational units enjoy some permanence of power and
autonomy from the central government. In terms of structure, devolution refers to the
distribution of national functions and powers amongst and between the three arms of
government: Executive, Legislative Assembly and the Judiciary.
Looking at its historical and political background, Tonga has used devolution in both
process and structural terms in its political reforms to shape its form of government.
This part will demonstrate how the devolution of power was used in the two main
historical events to weave reforms through the 1875 Constitution of Tonga.
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1. Tu’i Tonga System and the Traditional Form of Government
Political reform in Tonga can be traced back to the 15th Century. According to known
history, the first royal Monarch in Tonga, who came into existence in 950AD, was of
divine origin.293 That line is called the Tu’i Tonga (King of Tonga) dynasty. According
to Tonga’s traditional history and mythology, the first Tu’i Tonga, ‘Aho’eitu, is a
descendant of a god with an earthly mother 294 which gave this person and his
descendants supreme sanctity and supernatural ability. He assumed jurisdiction in
spiritual matters and attributed divine ancestry to the Tu’i Tonga.

As a direct

descendant of the gods, the Tu’i Tonga was accepted by the people as the sacred as well
as the secular ruler of Tonga.
As a sacred king, he was the national high priest who derived his authority from the
divine source, making him the people’s mediator with the gods. Thus, he received
tribute and the first fruits of the harvest at the great annual festival. The remnants of
these practices can still be seen today, and perhaps this traditional belief in the divinity
of the monarch explains the devotedness and loyalty of the people to royalty and their
related nobles. The people believed that because the Tu’i Tonga had divine power, he
naturally earned the authority to govern the country.295 The Tu’i Tonga was the law,
the Government and the executor of the law and policies. This is a system that
preserved the reverence of the people towards the power and rules of the Tu’i Tonga,
which resulted in the Tu’i Tonga’s domination of Tongan society until the fifteenth
century.296
Further, the Tu’i Tonga was accepted by the people as the owner of all of Tonga’s
island groups.297 From this basis, political authority was associated with the ‘right to
293
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allocate land for occupation and cultivation.’298 This is a key feature of Polynesian
societies where the material basis of the chiefly power was based on the control of the
lands and the people living on them.

The government in traditional Tonga was

concerned mainly with the control of production, the exaction of tribute and it included
conducting expeditions and warfare.
The Tu’i Tonga ruled Tonga with authority, and it was so efficient that his kingdom
flourished to conquer Tonga’s neighbouring islands including Niue, Samoa, Tokelau,
‘Uvea and Futuna, Rotuma and part of the Lau group in Fiji.
i.

The Executive Branch of Chiefs

As the population grew, administration became more complex. So the Tu’i Tonga, as
the source of authority, then allocated his lands to the titled chiefs who ‘apportioned
some of their districts to the lesser chiefs, who in turn gave areas to the matapule and to
some commoners’.299 In return, the chiefs and the people paid ‘tribute twice a year, at
the ceremony of first fruits and at another time which varied from year to year’.300 This
distribution system also reflected the kinship framework and the political construct of
the country that is referred to in Part I of this Chapter. Futa Helu asserts that this
framework evolved to consolidate the power of the Tu’i Tonga.301 Wealth and prestige
depended on production from plantation and sea, and therefore on the degree of control
of those resources. On behalf of the great lineages, the Tu’i Tonga was still in supreme
command and he could make demands on any of the chiefs he chose. The Matapule
were employed to exhort the farmers and fishermen, and an elaborate system of tapu
existed, that surrounded the growing, preservation and presentation of “food-stuffs.”
It was not long before a compulsory tribute to the Tu’i Tonga and the chiefs in the
forms of labour and produce became one of the strengths of the aristocracy. It was the
Tu’i Tonga’s main source of wealth and contributed to much of its power. At the same
time, once chiefs were appointed, their main pivotal roles in society, had to do with the
administration and management of the economic production within their territories and
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they became the controllers of the society-wide redistribution system. The chiefs had
the right to command and mobilize labour and resources, and the ultimate control of the
disposition of land parcels on their estates. In this way the chiefs participated directly
in the wider economy of the society.
There were various grades in the titles of the chiefs, so that there were some who were
above the level of the heads of the minimal kinship units. There were minor chiefly
titles, and the grades of higher territorial chiefs, who formed a chain of command from
the top of the social pyramid down to the commoners. As seen in the foregoing Part I,
this closely graded hierarchy constituted intricately interwoven networks of kinship ties
that helped unite the entire society. They looked after the landholding apportioned to
them by the Tu’i Tonga and other territorial units. These graded titles connected the
grassroots to the paramount chieftainships through their blood ties.
Although there were strengths in the kinship bonds which united Tongan society from
the top strata to the bottom, the chiefs monopolized the entire field of cultural and
technical knowledge that was available in the country at that time. Commoners were
referred to, as they still are, as me’a vale, ‘the ignorant’. They never played any active
part in politics or decision making and were never consulted. They were only told what
would be done in a fono or village meetings. The chiefs had control of and domination
over the daily life of their people. As noted earlier, the common people owed a sense of
obligation to the chiefs who provided protection and security.

Although these

obligations were not forced at times, they were carried out with pride as part of the
traditional ‘Tongan Way.’
ii.

The Process of Appointment of Chiefs to the Executive

The high chiefs were selected from among the eligible contenders by their peers. The
chiefly ranks were originally determined by the genealogical distance from the Tu’i
Tonga or the original ha’a founders. Thus, just as with chiefly rank, genealogical rank
in relation to the principal lineages and kinship rank were of different orders, so that the
notion of control over titles and property varied according to the context. The selection
was usually made by the heads of the ha’a. Once this was done, the chiefs summoned a
meeting of all the ha’a heads and their matapule, and the new title-holder was
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announced in a kava ceremony. This kava ceremony marked the bestowal of title
linking the chief with the locality.302
While this form of political organization was homogenous and static, there was some
fluidity in terms of who filled a chiefly role upon a chiefs’ death. Considerations
affecting the choice of successor included the dying wish of the former incumbent,
blood connections and seniority, and the character and prowess of the claimant.303 This
method of succession was intended to ensure the aristocracy possessed the great
qualities of field leadership.

Because they were expected to be the managers of

production within their territories, to actually rule their people, and to defend them
against external aggression, only the fit and able could succeed to titles and hold them.
This meant that one could not ascend to a chiefly title only by birth alone; one had to
overcome his eligible rivals by demonstrating strength, skills and wisdom.

A

competitive factor was key to the accession to power within a ruling group.
Competition is very important since it weeds out the weak and unsuitable and brings
forth and enhances strength of character. It enlivens a group, keeping its members fit,
experienced, and mentally alert.
However, this method of competition also gave rise to multiple claims to the throne.
Because succession was collateral and not based on primogeniture, these contests
usually instigated civil unrest and war throughout Tonga. As will be discussed later, as
chiefs became more independent, this form of succession contributed to the demise of
the Monarch.
iii.

The disintegration of Tu’i Tonga System

The history of the Tongan dynasty is noted for its unusual feature of the devolution of
powers over the centuries by the monarchs. With a large empire to rule and strained
limited resources at home, the Tu’i Tonga faced unrest and discontent among his
people. Increased population and administrative problems made it almost impossible to
control the whole empire. The Tu’i Tonga’s temporal power was declining as the chiefs
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began to assert their independence in their individual districts. Towards the end of the
fifteenth century, successive Tu’i Tonga were assassinated. This led the twenty-fourth
Tu’i Tonga to relinquish his overseas empire and create the office of Tu’i
Ha’atakalaua, a new line of temporal rulers, to which he appointed his younger brother
in 1470. 304 With that, the Tu’i Tonga retained only the religious functions of his
position while devolving his secular duties to his younger brother and his descendants.
The effect of this devolution process was a power sharing arrangement where a
subsidiary ruler is appointed and a second royal dynasty of Tu’i Ha’atakalaua began.305
From this Monarch arose the second royal lineage, the Ha’atakalalaua dynasty. As the
subsidiary ruler, working ruler and younger brother of the Tu’i Tonga, the Tu’i
Ha’atakalaua was also made the chief who was primarily responsible to provide
service and supplies for the Tu’i Tonga.306
Peace was restored and by the early seventeenth century the affairs of the Kingdom
necessitated the appointment of the third dynasty, Tu’i Kanokupolu, to take over some
of the Tu’i Ha’atakalaua’s responsibilities. The first king of this dynasty was the son
of the sixth Tu’i Ha’atakalaua. This new king sent some of his relatives to various
districts to administer local affairs, especially the affairs of the western parts of the main
island, Tongatapu. This proved to be a wise decision because peace continued for
nearly two more centuries. Abel Tasman reported this period as a time of peace and
prosperity in the Kingdom of Tonga. 307 However, the sixth Tu’i Ha’atakalaua
Mo’ungatonga, decided that he too would give up the responsibilities of kingship and
retain only its rank and privileges.308 The process of devolution was also invoked and
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he delegated all his responsibilities to his son, Ngata, and appointed him to the third and
most junior royal title, Tu’i Kanokupolu.309
From Ngata arose the third royal lineage, the Ha’a Tu’i Kanokupolu dynasty. This new
line of kings took over the daily operations while the Tu’i Ha’atakalaua took a place
similar to that of the Tu’i Tonga. However, at this stage, Tonga was politically
fragmented. The position of Tu’i Kanokupolu was only respected in the western side of
Tongatapu, the people of the eastern side were still revering the Tu’i Tonga and the Tu’i
Ha’atakalaua as their rulers and the other island groups had their own respective chiefs
as rulers.310
The real reason for the devolution of power and the creation of the subsequent dynasties
was a preservation mechanism. The shift of power was explained to ‘act as a buffer
between the Tu’i Tonga and the people, and those who had been delegated to undertake
the more arduous duties of the kingship.’311 The new dynasties were charged with ‘all
civil and military affairs and the policing’ of Tonga. Overall, the devolution of power
and the relationships between the three dynasties was described by Gifford as
follows:312
The Tui Tonga exercised full sovereignty until the Fifteenth Century when
Kau’ulufonua I, following the assassination of at least three kings, introduced
the innovation of a subsidiary ruler, the Tui Haatakalaua, who was to act as a
buffer between the Tui Tonga and the people and to whom were delegated the
more arduous duties of the kingship. … In the early part of the Seventeenth
Century the Tui Haatakalaua Moungatonga appointed one of his sons to the
position of Tui Kanokupolu, presumably creating the position for him, just as
the Tui Tonga had earlier created the position of Tui Haa Takalaua.
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A further political reform was instituted during the reign of the Tu’i Kanokupolu.
Because of the growing influence and power of the chiefs in the 18th Century, the rule
of succession to the position of Tu’i Kanokupolu was changed from lineal to
collateral.313 This means that similar to chiefly succession, the succession to the title of
Tu’i Kanokupolu was no longer determined by the Tu’i Tonga or through hereditary
lines, rather through a body called the ‘electoral college.’314 This college in choosing
the Tu’i Kanokupolu would consider the relative power and authority of the candidates
and could reject any aspirant who was physically, mentally or morally unfit to
govern.315 It was an important concession on the part of the Sovereign at that time to
strengthen the administration of the country otherwise they would have been ineffective
and they would have ended up like their two predecessors.

However, the Tu’i

Kanokupolu was effective in retaining their power and authority with the acquiescence
of the chiefs without having to share or relinquish its position.
During the reign of the third royal line of Tu’i Kanokupolu around 1820, the Tu’i Tonga
and Laufilitonga decided to reclaim the Tu’i Tonga’s temporal powers. Subsequently,
at the battle of Velata in 1826, Laufilitonga was defeated by a chief who later succeeded
to the title, Tu’i Kanokupolu, and who revolutionalized Tonga’s socio-political system
with a reform in 1875. This was the then Tu’i Kanokupolu Taufa’ahau (later known as
Tupou I) who succeeded to the title of Tu’i Kanokupolu in 1845.
Obviously, the devolution of power was seen by the Tu’i Tonga as a solution in a
critical situation where he was no longer able to hold on to the temporal power and
authority.

However, the unintended consequences of this devolution process and

sharing arrangement of power hastened the decline in the power and authority of the
principal rulers (Tu’i Tonga and Tu’i Ha’a Takalaua) and the evolution of their
positions into nominal and ceremonial roles, respectively,316 while the Tu’i Kanokupolu
line evolved into an enduring and modern one, where the effective power resides.
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2. The Unification of Tonga Island Groups under the King of Tonga
(Tu’iKanokupolu)
The second incident that contributed to shape the 1875 Constitution came from efforts
to unify Tonga by a chief named Taufa’ahau, a chief who later became King George
Tupou I or Tupou I, a descendant of the Tu’i Kanokupolu.
Due to the decline of the sacred and all-powerful Tu’i Tonga line in previous
centuries, 317 Tonga was plunged into a long period of civil war where power was
routinely contested amongst the chiefs, who were ruling the country as fragmented
factions. The period was marked by increasingly ‘intolerable cruel, inhuman and
arbitrary’ attitudes from the chiefs, who ‘came to regard commoners as mere chattels to
be exploited exclusively for their own benefit and amusement’.318 Political dominance
was largely wielded by brute force and harsh cultural taboos, 319 until an ambitious
young chief named Taufa’ahau rose above the rest to make his mark in history.
Taufa’ahau had a decisive personality and was the protagonist of modern Tonga.
In 1820 Taufa’ahau became the Tu’i Ha’apai and an absolute ruler of Ha’apai islands
after his father passed away.320 Through the influence of his great uncle, Aleamotu’a321
(who had already converted to Christianity by the Wesleyan missionaries), Taufa’ahau
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accepted and became a Christian.322 He and his wife were baptized in 1830 and were
given Christian names Siaosi (George) and Salote (Charlotte). 323
Owing to his persuasion and to his defeat of the chiefs who had risen against the Tu’i
Vava’u, Finau ‘Ulukalala IV, Taufa’ahau succeeded in converting him to Christianity
and in establishing his military superiority over Vava’u. Consequently, once Finau died
in 1833, the chiefs of Vava’u elected Taufa’ahau to succeed him as the Tu’i Vava’u.
With almost two thirds of the whole Tongan archipelago as well as the largest and most
successful army under his control, Taufa’ahau was by far the most powerful chief in the
land.324
In Tongatapu (the largest island group in Tonga), the Tu’i Kanokupolu was Aleamotu’a
and he was Taufa’ahau’s uncle. Aleamotu’a’s authority and power in Tongatapu was
nominal for the Tongatapu chiefs, who since the civil war had become more
independent and did not want a dominating Tu’i Kanokupolu. At the same time, the
Tu’i Kanokupolu’s influence in the Ha’apai and Vava’u islands was also negligible
because they had Taufa’ahau as their own ruler.
In 1837 and 1840, after the heathen Ha’a Havea chiefs of Tongatapu rose against the
ineffective Aleamotu’a, he immediately sent to Taufa’ahau for help.

By then,

Taufa’ahau had already set his eyes on becoming the ruler of all Tonga and forcing the
‘heathen to accept Christianity’.325 The result was that Taufa’ahau and his northern
warriors defeated and humbled the Tongatapu rebels so convincingly that Christianity
was finally firmly established in that island.

So, too, was Taufa’ahau’s military

superiority. Not surprisingly therefore, after Aleamotu’a died in 1845, Taufa’ahau
became the Tu’i Kanokupolu. Those in the electoral college ‘…were unanimous in
choosing Taufa’ahau, and there could be no doubt that on the grounds both of descent
and personal fitness he was the rightful successor.’326 He also adopted George (Siaosi
322
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in Tongan) Tupou I as his name, thereafter, he was called Tupou I by the Europeans,
and Tupou by the Tongans.327 As the first Tu’i Kanokupolu of that name, he has come
to be most commonly known as Tupou I (for ease of reference, he will be referred to as
‘Tupou I’ hereon after).
In 1852, the chiefs of Tongatapu conceded that Tupou I could limit their authority and
was not just a king in name, he was their king in fact. Tupou I’s power was at this point
absolute and he had acquired it legitimately by being chosen and installed by the
electoral college.
In sum, we can see how the role of the Tu’i Tonga was devolved to create the Tu’i
Ha’atakalaua title as a new ruler, while the Tu’i Tonga remained the symbolic divine
ruler. Several generations later, a second devolution occurred that followed a similar
pattern with a new ruler (Tu’i Kanokupolu) taking over the leadership role.328 This
pattern of devolution formed part of a tradition of delegating governance, 329 with a
purpose of protecting the ruler,330 responding to a growing population needing greater
governance, 331 or changes in power. 332 As we shall see, Tupou I who was a Tu’i
Kanokupolu, used this same tradition to devolve his power to the Constitution of Tonga
in 1875. Instead of creating another title or delegating governance, the Monarch’s
power was entrenched in the Constitution. Due to the cultural hierarchies and deep
religious belief in the divine power within Tongan society, this trajectory enabled
Tonga’s transition into a system that was considered to be a contemporary liberation of
the common people333 and it appeared ‘democratic’ to the outside world.334
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i. Tupou I and the Influence of the Missionaries
By the nineteenth century, Tonga had developed a distinct national and cultural identity.
However, the unity of the country was threatened by internal dissent. External threats
in the latter half of the nineteenth century added a new dimension to the political
quandary. It was against this backdrop that the need for strong national leadership
emerged. So, before becoming the King of Tonga, Tupou I, with the guidance of the
missionaries, had begun to use Western political institutions alongside traditional
measures to change the basis of legitimacy in order to reinforce his position and to
prevent his rivals from assuming power like he did.

In this regard, the role of

Christianity and his affiliation with Wesleyan missionaries were critical.
As stated above, Tupou I had renounced his traditional belief in favour of the new
religion the Wesleyan missionaries brought to Tonga.
The first missionaries who arrived in Tonga in 1797 were from the London Missionary
Society.335 However, the first Wesleyan missionaries who arrived in 1822 were not
welcomed in Tonga initially, and some were even killed. In 1827, more missionaries
arrived, and they were able to set up a station in Nuku’alofa under the protection of
Aleamotu’a (who later became Tu’i Kanokupolu), Tupou I’s uncle.
The missionaries brought to Tonga with the conservative views of Wesleyan
Methodism, with a political philosophy that viewed kingship as a spokesman of God
and people should not be allowed to take part in government.336 In other words, the
rulers have full powers from God and they are accountable for their actions to God
alone and not to the people. Their views were conservative in nature and they did not
trust democracy.337 However, converting people into Christianity was hampered by the
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civil unrest in Tonga in the early 19th Century.338 So they supported Aleamotu’a and
Tupou I because they saw the political system of the Tu’i Kanokupolu as similar to the
constitutional monarchy practiced in European countries.
As alluded to earlier, Tupou I was baptized as a Christian in 1830, after proving to his
satisfaction that the Tongan gods were powerless.339 So, while the missionaries helped
Tupou I with his campaign to unify Tonga, Tupou I helped the missionaries convert the
Tongan people into Christians. In turn, the missionaries were very influential in the
social and political developments of Tonga, in particular the establishment of the
hereditary monarchy in Tonga. It was the missionaries’ guidance that led to the
disintegration of the tripartite kingship system in the 19th century.340 Conversion to
Christianity was vital for the formal political development because it had an effect in
diluting much of the traditional chiefly system. As we shall see later in this Chapter, by
the mid-19th century, the contact with the missionaries led to formal constitutional
changes, and by this time many Tongans had converted to Christianity.
One of the influential missionaries that helped Tupou I was Shirley Baker, who arrived
in Tonga in 1860. Baker worked for the church in Tonga initially from 1860 until
1866, where he became an associate and adviser to the Monarch, assisting in drafting
the 1862 Code and drafting some municipal laws.341 Baker then returned to Tonga in
1869 and Tupou I began to rely on him not only for his political, financial and spiritual
guidance, but also as a physician.342 As will be seen later in this Chapter, Baker was
willing to help Tupou I to establish a structure of government to maintain Tonga’s
sovereignty, as well as a framework that served to stabilise the government.343 In this
regard, he helped Tupou I to draw up the 1875 Constitution and he negotiated a treaty
with Germany in 1876. At the same time, he made many enemies which led him to
return to Australia in 1879. However, Baker, decided to resign from the Methodist
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ministry and in 1880, he returned to Tonga where Tupou I appointed him as his Prime
Minister, a position he held for ten years.
ii. Rule by Codified Laws
Tupou I knew that many of the chiefs were not happy with him after he won the civil
war. He also knew that if their dissatisfaction was not addressed the situation might
escalate into another period of civil unrest. Further, Tupou I was aware at that time,
that colonial powers were vigorously colonizing Tonga’s neighbouring countries. Due
to the strength of his Christian conviction, he continued allowing the guidance from the
missionaries, and based on advice from Charles St Julian 344 and Thomas West, 345
Tupou I was convinced that the only way to preserve the independence of Tonga and
gain recognition by the main powers was to establish an efficient system of government
which would be acceptable to the civilized countries of the world.346 Moreover, after
he learned about the issues Maori had with their land in New Zealand, he vowed that it
would not happen in Tonga.347
To help accomplish this, he promulgated a series of written laws or codes and he
adopted new governing structures to execute them.
§

The Vava’u Code 1839

The first law code for Tonga was the Code of Vava’u which established Tupou I as ‘the
King’, and it was also introduced as ‘the Laws of the this our Land’ as follows:
I, George, make known this my mind to the chiefs…also to all my people.348
The Code was adopted in Vava’u at a fakataha, council of chiefs, which was presided
over by Taufa’ahau in 1838 and it was officially proclaimed on 20 November 1839.349
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He was then acknowledged as ruler in Vava’u and Ha’apai, and the laws were
announced in the latter group at about the same time.350 In proclaiming the Code in this
fashion, Tupou I made a statement to all the people in Vava’u that the chiefs were to
obey and enforce these laws in their localities.
The Code provided for offences, delegated the power of the enforcement of the laws to
the chiefs as well as to a governor, chief justice and judges, and required that all aliens
be subject to the laws of the islands. 351 The Code purported to limit the arbitrary
powers of the chiefs by exhorting them, firstly, to allow common people time to work
‘for themselves’, and secondly, not to exercise the traditional right to claim certain
crops and articles.352 It was also unlawful to ‘give away or enslave any person.’353
Tupou I’s authority to proclaim this Code derived from the fact that he was the Tu’i
Vava’u. In 1839 he established a central government for Vava’u, consisting of himself
as King, a governor as his chief representative, a chief justice and two judges. Its
principal function was to see that the newly formulated Vava’u Code was observed.
Even though the head chiefs of the ngaahi kainga still governed their own people, the
rights and jurisdiction they had over their people were reduced.

They were, for

example, forbidden to give away or enslave any person, or to forcefully take property
away from their people.
§

The 1850 Code of Law

Having seen the benefits of having a codified Rule to administer Vava’u, Tupou I was
determined to develop Tonga under a more detailed system of laws and government.
He asked the missionaries to help him with this task.354 His second Code was issued in
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1850 after much outside advice had been obtained.355 The Code of 1850 provided for
some additional machinery of government and rules of justice for Tonga as a whole.356
The Code also expanded the working of its predecessor to emphasize the various
offences and the application of the law to foreigners, and it provided specific penalties.
Special provisions controlling funerals and exhortations to ‘work and persevere’, and to
‘clothe’, further reflected missionary thinking.357 By this point in time, Tupou I was
Tu’i Kanokupolu and by virtue of rank and conquest he felt able to say that he was ‘the
root of all government’358 in the entire Tongan archipelago. It was his prerogative ‘to
command the assemblage of his Chiefs’ so that they might ‘consult with him.’359 The
status of the chiefs appeared to be that they held their authority from the King and under
the law.360
However, Tupou I was not prepared to push the chiefs too far and it was made clear that
they retained their traditional authority ‘to harangue and govern their people’ and to
receive tribute from the labour of every family.361 There was the qualification that
‘taking anything forcibly, or on the score of relationship, is strictly forbidden’.362 It
also provided that no person, including any chief, was to sell land to foreigners, on pain
of severe punishment.363
The 1850 Code reflected the ambitions of Tupou I, under the influence of both
missionary teaching and his political relationship with the chiefs. His message was
clear that the chiefs were not independent of him, they were subject to him. Article 1
deals with the laws relating to the King. Sub-article 1 states that the King is the “…root
of all government in the land, it is for him to appoint those who shall govern in his
land.” Sub-article 3 states that “whatever is written in these laws, no Chief is at liberty
to act in opposition, but to obey them together with his people.”
355
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Naturally, the chiefs resisted these reforms that restricted their privileges and they
wanted to resort to using force. Even so, the missionaries continued to advocate for the
development of the constitution based on their overseas experience. They arranged
Tupou I’s visit to Sydney, Australia in 1853 in order for him to see how people in
civilized countries lived. 364 In this visit, he made the acquaintance of St Julian, a
Sydney journalist who was very interested in Tonga’s politics and became one of
Tupou I’s advisers.365
As stated above, in 1860 Shirley Baker arrived in Tonga and began to give advice.366
Naval captains, consuls and traders also conferred with the King. For instance, he
corresponded with Sir George Grey in New Zealand367 and St. Julian.368 St. Julian sent
copies of documents relating to the constitutional government of Hawaii 369 and
although Tupou I thought that some of the ideas were ‘inopportune’ at the time,370 it is
clear from a comparison of the Hawaiian Constitutions of 1840 and 1852 with
subsequent Tongan law-drafting that Hawaiian precedents greatly influenced Tongan’s
Constitution.
§

The 1862 Code of Laws

Tupou I’s third written set of laws was the Code of 1862, based substantially on its
predecessor. It appears that it was discussed at meetings the chiefs attended that were
called by Tupou I in each of the three groups of islands between 1859 and 1861.371
This Code was called the ‘Emancipation Edict’, the principal statement of which is:
2. All chiefs and people are for all intents and purposes set at liberty from
serfdom, and all vassalage, from the institution of this law; and it shall not be
lawful for any chief or person to seize, or take by force, or beg authoritatively,
in Tongan fashion, for anything from anyone.
364
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3. Everyone has the entire control over everything that is his.
It was also made clear that the rights of ordinary people to land were to be conditionally
secured:
6. And the chiefs shall allot portions of land to the people as they may need,
which shall be their farm, and as long as the people pay their tribute, and their
rent to the chief, it shall not be lawful for any chief to dispossess them, or any
other person.372
In return for allotments granted, the chiefs were to receive as rent the annual sum of two
shillings per person.373 The government, on the other hand, was to receive ‘tribute (or
taxes)’, from every male person (including chiefs) of sixteen years and upwards, in the
sum of three dollars per annum.374 Once this Code was enacted, some missionaries
revered it as the “grand advance of Christian principle and social order.”375
The abolition of the compulsory tribute to the chiefs eroded the strength of the
aristocracy. The implications of the prohibition on demanding labour or produce from
the people living on their estates went far beyond the loss of their main sources of
wealth and therefore much of their power. It effectively ended one of the most pivotal
roles chiefs played in society, the management of economic production within their
territories. This measure, together with the individualization of land rights, removed
chiefs from direct participation in the wider economy and eventually it weakened their
status.
The 1862 Code was more detailed than the 1850 Code. The Monarch’s powers under
the 1850 Code were maintained, such as, the power to summon meetings with chiefs
and his Governors, and to sit as the Chief Justice and final appellate authority. The
Code also gave the King the power to appoint the judges who were to consult with him
in the trial of major crimes. However, the claimed source of that power was different.
Instead of a Code promulgated by the King alone, Article XXIV (1) provides that this
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Code was promulgated by the ‘King and the Chiefs of Tonga’. Furthermore, Tupou I
knew that if he did not demonstrate his commitment to the codified law, the chiefs, the
people and foreign power would not take him seriously.

This commitment was

exhibited once he devolved final sovereign authority to the 1862 Code of Laws under
section 1(3), which provides:
And whatsoever things are written in these laws, it shall not be lawful for the
King to act contrary thereto, but to act according to them as well as his people.
This simple tract in the 1862 Code is a significant political reform because it was the
first time a Tongan monarch was seen to limit his own authority. This devolution of
power is distinguished from the previous devolution of power between three of the
dynasties because in those situations the powers remained intact, to be exercised by
another individual. Instead, Tupou I calculated that his ambitions and desires could
only be fulfilled if these powers were encapsulated and safeguarded through written
law. Hence, an appeal to what became known as the Dicey’s conception of the rule of
law376 was used to control monarchical power, not through a personal delegation as had
happened before.
It is also interesting to note that at the time the Code was promulgated, ‘a Parliament or
fakataha, consisting of chiefs and representatives of the people, was set up’.377 In 1859,
Tupou I had established the foundation for a national parliament by beginning the
system of holding meetings or ngaahi fakataha with all of his chiefs. Although still
dominated by the Monarch (for example, he overruled his chiefs’ objections in 1862
and went ahead and liberated the slaves), these meetings began to carry out legislative
and often judicial functions. By 1874, the meetings were held at quarterly intervals
(Fakakuata), and administrations similar to that of Vava’u had also been set up at
Pangai and Nuku’alofa.378
The rise and policies of Tupou I effectively reduced the prestige and privileges of the
chiefs, and their traditional rights to their kinship or kainga.379 Even the Tu’i Tonga
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Laufilitonga dwindled in importance, to the extent that he surrendered his ceremonial
rights to Tupou I and, at the time of his death in 1865 the title of Tu’i Tonga died with
him. Tupou I, however, did not find it as easy to suppress the most important of the
chiefs who resisted him, the capable and ambitious Tungi Halatuituia, whose status and
descent made him a traditionally acceptable alternative to succeed Tupou I as Tu’i
Kanokupolu. Tungi Halatuituia father’s father, Mulikiha’amea, was therefore the head
of Ha’atakalaua and the heir to its principal title. Furthermore, Mulikiha’amea, like his
father, Maealiuaki, before him, held the Tu’i Kanokupolu title until he gave it up and
remained as the Tu’i Ha’atakalaua. Maealiuaki was the elder agnatic brother of the
Tu’i Kanokupolu Mumui, who was Tupou I’s great-great-grandfather and the person
from whom he had derived his right to serve as the Tu’i Kanokupolu. Thus, not only
was Tungi eligible for election to this title, in fact, through his seniority of descent he
had a greater right to it than Tupou I. This difficult position prompted Tupou I to
secure his legitimacy, power and authority in the form of a written Constitution.
In sum, these early Codes were very important for the development of the 1875
Constitution of Tonga.

They limited the power of the chiefs and elevated the

commoners and gave the ultimate power and authority to the Tu’i Kanokupolu line.
The missionaries played a significant role in promoting and encouraging these written
codes.
iii.

The Drafting of the 1875 Constitution

In the early 19th century, Tupou I was able to establish his control throughout Tonga
and this extended control necessitated the introduction of rules that would apply
uniformly throughout Tonga.380 As seen from the foregoing section, with the help
and advice received from Europeans who had come to live in Tonga and the
missionaries, laws were produced to control the land.381 So while the Codes were
created and implemented, Tupou I had already developed ideas for a constitution
when the need arose in the early 1870. By 1875, it was clear that urgent steps were
needed to set up a system of government which would stave off annexation.
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The 1875 Constitution of Tonga is stated to have been drawn based upon British and
Hawaiian models to entrench the Monarchy and establish the three branches of
government as Executive, Legislature and Judiciary. 382

Noel Rutherford also

mentions that the Constitution was based on the Westminster model and the precepts
of the Hawaiian Constitution.383 As a result, the Constitution was described as both
liberal and conservative, democratic and hierarchical, and was the answer to the
challenges that Tonga faced at the time of its promulgation.384
With assistance from Shirley Baker, the Constitution of Tonga was compiled from
1872.385 Baker had returned to Tonga in 1869 as Chairman of the Wesleyan District of
Tonga. While visiting Sydney in 1873, Baker presented a letter to the Methodist
Conference from Tupou I requesting an independent church and at the same time he
obtained constitutional precedents and advice from the Premier of New South Wales,
Sir Henry Parkers,386 and St Julian as to the form and content of a constitution for the
state.387 Spurred by the British annexation of Fiji in 1874, Tupou I requested Baker
draft the 1875 Constitution. Based on the resources that were provided by Parkers and
St Julian, Baker encouraged the concept of independence and sovereignty by means of
a comprehensive constitution.

Tupou I, after he received the draft from Baker,

amended and completed the draft Constitution.388
A record of how the Tongan and English drafting of the 1875 Constitution was
carried out is attached to the Constitution as published by Sione Latukefu, which
reads:
382
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This Constitution was originally compiled, at the request of His Majesty King
George, by the Rev Shirley W Baker; afterwards amended and completed by
His Majesty himself, together with certain alterations made by the Legislative
Assembly, 1875.
By His Majesty’s request, the Rev S W Baker translated this Constitution from
Tongese into English.
‘WELLINGTON T GU’
AIDE-de-Camp.389
It is clear from the historical account of the drafting of the Constitution that although
Tupou I received advice from both missionaries and non-missionary sources, he still
considered, altered and decided what needed to go into the Constitution according to
what he believed was suitable for Tonga.390 As a result, the Constitution was written
in a layman’s language and in a form which was perceived to be incompatible with
legal language.

391

Further, since the inception of the Constitution in 1875,

amendments were made ‘from time to time, but it remains, in substance, the law of
the land’.392 For this similar reason, Powles stated that a focus on the ‘wording of the
Constitution will inevitably give rise to inconsistencies, mainly because the document
has been amended in so many places but re-written in a consistent style’.393
On 16 September 1875, Tupou I called a meeting or fakataha with the chiefs where
he presented a Tongan draft Constitution 394 for discussion. It was important for
Tupou I to win the debate with the chiefs and to establish his supremacy by securing
their agreement to a measure which, on the face of it, would render it more difficult to
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build up armies and provisions for warfare against him. Tupou I depended on the
chiefs for military support.
The granting of the Constitution of Tonga in 1875 was for two main reasons and
purposes.395 Firstly, it was to enable Tonga to gain recognition from the ‘civilized’
nations and maintain its own independent government to avoid direct colonization;
secondly, to ‘maintain efficient administration as a means of attaining internal
stability’. 396 Tupou I wanted Tonga to have ‘the type of legal and constitutional
machinery which would enable her to gain recognition from the civilized nations and
maintain her own independent and stable government’.397
Tupou I saw the Constitution as the basic requirement for a civilized government.398
In opening the parliament, Tupou I stressed the value of the constitution as a
‘palladium of freedom to all Tongans forever’, that he now binds himself and his
successors under the Constitution, and to prohibit the sale of ‘any part of Tonga.’399
He states the following:
a. Although ‘the whole of the soil of Tonga’ belonged to him, he had provided
that the tofi’a, estates, after certain named chiefs so it would belong to them and
their descendants forever, and they would receive rent from leases;
b. ‘the estate shall go with the title’ and succession would be from father to son
by blood relationship and marriage – ‘from today no adopted children shall
succeed’; and

395
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c. any dispute would be tried in court ‘in accordance with the usages of civilized
governments.400
After the proposals were accepted in the meeting, on 4 November 1875 the Legislative
Assembly enacted the Constitution. In closing parliament, Tupou I reaffirmed that he
and his descendants were now bound to obey and uphold the Constitution. He also
reaffirmed that the three titles of Tu’i Tonga, Tu’i Ha’atakalaua and Tu’i Kanokupolu
had been conferred on him.401 He also announced the names of twenty nobles and
explained that while trying to choose a noble from ‘every tribe’ he had to ensure that
‘the heads of the tribes with the most people be appointed’. By deferring the allocation
of land to titles, he left open the way for further appointments. He also named chiefs
with government posts, including the Speaker of the Legislative Assembly, Chief
Judge, and two assistant Judges, Governors for the two northern groups, and the two
outliers, and Ministers of Finances, Leases and Police, and summarized the public
service positions.402
The new Constitution established Tonga as an independent Constitutional Monarchy
which was accepted by the colonial powers of the day namely, Germany, Britain,
France and the United States.403 It was an initiative that consolidated two cultures.404
The result is a form of hegemony405 that has not only established the political hierarchy
as being ‘natural’ but also makes it a virtual affront to Tongan identity to question it.
Such Tongan cultural hegemony is reinforced through shared meanings rooted in the
concept of superior-inferior relationship and is used to reproduce and reinforce the
political structure.
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Lady ‘Eseta Fusitu’a, during the talanoa interview, underscored that there were two
concepts used to weave the 1875 Constitution: Tonga’s philosophy of the traditional
kinship system; and the Christian faith.406 In sum, Tupou I, with the help of the
missionaries, was able to introduce three key concepts that unified and transformed
Tonga, which helped to modernize the Tongan government. These concepts were as
follows:
1. Christian notion of individual responsibility;
2. Emancipation of commoners; and
3. The English jurisprudence and the rule of codified laws.
iv.

A Woven Constitution of 1875

Tupou I introduced the 1875 Constitution to transform Tonga from an era of ‘darkness’
to an ‘era of light’. 407 The new era coincided with the increasing conversions of
Tongans to Christianity by missionaries, spurred by expected ideological shifts which
develop with European contact, such as, the desire for European material goods, new
technologies, and literacy as well as a certain disillusionment with the comparative
failure of Tongan gods to enact physical protection in war and ensure against
introduced diseases.408
The original Constitution of Tonga 1875 is a document with 132 clauses and is divided
into three parts. Part I provides for the declaration of rights; Part II provides the form of
government; and Part III regulates the land. Tupou I was strategic in his approach, so
each part of the Constitution represents elements that were important for Tupou I in
order to entrench his power in Tonga and to maintain Tonga’s political independence or
expressed in popular Tongan phrase of ‘Kei Tonga pe ‘a Tonga’ or ‘Tonga is still
Tonga.’409 The effect of the Constitution is considered under the three parts in turn.
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1. Declaration of Rights
The Declaration of Rights provides the basic human rights that Tonga is required to
respect and enforce. The first clause guarantees freedom of all Tongans and any person
who visits Tonga.410
It captured much of the Western philosophy that missionaries and other advisers had
been seeking to promote in Tonga. 411 However, since no means of enforcement
accompanied the various ‘freedoms’ and ‘rights’ and, in respect of the ‘equality’ clause,
the Constitution in which the clause appeared was itself a recognition of traditional
inequality.412
The Constitution promised unprecedented rights to the commoners, who were until then
fully subject to the absolute rule of their chiefs. The declaration of rights proclaimed
that all Tongans, chiefs and commoners, would be equally subject to the rule of law,
and that everyone had the right to their own property, religious practice, and freedom of
speech. Further, although the duties of nobility towards the general commoners are not
mentioned in the Constitution, the new patriarchal role of the nobility was outlined by
Tupou I, who ordered the chiefs to ‘show love to the people you have under you’.413
Hau’ofa argues that ‘little did people know then, or consciously know even today, that
they were released from one form of bondage only to be subjected to another, relatively
benign, form of subordination’.414 In other words, the power structure shifted from one
that implemented through open force and severe traditional religious tapu or taboos, to
a hegemonical form of nationalism, incorporating pride, Christian obedience, and
indoctrinated gratitude to the ‘benevolent’ monarch for ‘liberating’ the Tongan people
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from the old system. This idea fortified the Monarch’s position, because in contrast to
the liberation processes in Europe and North America a century before, ‘freedom’ had
been gifted peacefully, rather than through a violent overhaul by the oppressed
commoners.
2. Form of Government
The Government was defined in the Constitution as being divided into three bodies:
§

The Monarch, Privy Council and Cabinet (The Executive)

§

The Legislative Assembly; and

§

The Judiciary.415

However, clause 31 establishes that the form of government is a Constitutional
Government under the Monarch and “his heirs and successors.” Clause 41 provides
that the person of the Monarch is “sacred” and “governs the country but his ministers
are responsible.” When the Monarch is away overseas, the Monarch can appoint a
Prince Regent, who takes over the royal duties until the return of the Monarch to the
country.
Additionally, the Monarch retains royal prerogative powers and some were created to
enable smooth operation of the government.

These powers include the royal

prerogative to suspend the writ of habeas corpus in times of war and rebellion, 416
conscripting military service,417 the right to consent to marriages of heir to the throne,418
the right to make treaties with Foreign States, 419 conferring titles of honour and
honourable distinctions, 420 declaring martial law in times of civil war with another
state,421 and the right to grant land to nobles.422
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The Monarch is also the Commander in Chief of the Forces since his position was at the
apex of the hierarchical structure of the executive government423 as shown in Figure 3.
Figure 3: The Executive Authority
Rule of Law - Constitution
Monarch
Privy Council
Cabinet
Minister
Secretary
Public Service

Within the executive government, the Monarch appointed the Privy Council, consisting
of the Cabinet, Governors and any others the Monarch sees fit.424 The Privy Council
was the chief instrument of the Executive branch of government. The Privy Council
was empowered to make ordinances and interim budgets while the House was not in
session. It was also the appellate court that would hear the appeals from lower courts.
The Cabinet consisted of the Prime Minister and such other Ministers as the Monarch
appoints. Ministers were expected to be responsible for their portfolios425 and directly
supervised the public service. All of the Ministers were the Monarch’s appointees and
kinsmen. Even though this centralization of political authority was not accompanied by
a substantial expansion of central administrative structure it was more organized than in
the previous system, since at that time the machinery of government had no direct
accountability to the people.
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As head of a Constitutional Monarchical government, notwithstanding that Tupou I was
above all except the law, his signature was still necessary before bills could become
law. He had the prerogative of nominating ministers to head government departments,
and governors to be his chief representatives and the chief administrators in the outlying
island groups. Guided by a new law of succession, he also had the prerogative of
appointing the landed and titled chiefs, who were from then on known as nobles.426
The Legislative Assembly is a tri-partite body, composed of the Cabinet, the
representatives of the nobles, and representatives of the people.

The number of

representatives for both the nobles and the people have varied since 1875 but before the
reform in 2010, there were nine representatives elected by 30 nobles, and nine
representatives of the people elected by over 100,000 people living in Tonga. The nine
representatives of the nobles and nine representatives of the people were divided as
follows: three representatives of Tongatapu, two representatives each for the islands of
Vava’u and Ha’apai, and one representative each for the small islands of Niuas and
‘Eua.
The Assembly had the power to authorize the budget until its next session and to enact
laws. In 1875, the Assembly had the power to impeach Ministers and civil servants.
So, there was some accountability to the people although it was very weak.
The Judiciary comprised a Supreme Court and circuit court to which justices were
appointed by the King. There were also Magistrate’s courts, the magistrates for which
were appointed by Parliament. The Constitution declared Tupou I’s eldest son, Tevita
‘Unga, to be his heir to the throne, and established the principle of primogeniture as the
determinant factor of succession to all noble titles and to all land.
3. Controls over Land
‘Eseta Fusitu’a asserts that the constitutional provisions on lands provides examples of
the incorporation of the Tongan nofo ‘a kainga or the traditional kinship system.427 For
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instance, by law, every 16-year-old male has a right to an allotment.428 Those rights are
not commercial rights but rights stems from the kainga or kinship. Lord Fusitu’a added
that the Lands Act requires that when you want to register a piece of land, you have to
get the endorsement of the noble or chief of the estate prior to registration.429
The centralization of authority in the hands of the Tupou I was achieved by the
emasculation and dispossession of the largely autonomous and multi-centred
aristocracy, depriving it of any real independent power.

Tupou I saw that the

development of a state-government structure could mean that power would no longer be
contested by rival chiefs and their clans through the complicated politics of relational
layers of rank and authority. To maintain support for his new ruling scheme, Tupou I
did not eliminate aristocratic rule altogether, instead he followed the British model of
feudalism by selecting 30 chiefs to be entitled permanently as ‘nobles’ and given land
estates to govern.
The reduction of the number of land-controlling titled chiefs from at least a hundred to
only thirty was a fundamental change. This was a reduction of at least two-thirds and
might even have been as much as three quarters,430 in the number of individuals who
exercised chiefly power mainly through the control of lands and the people living on
the land. Those chiefly lines that lost territorial control slipped into insignificance, and
most eventually disappeared. Consequently, the reduction in the number of estateholding Tongan chiefs led to the fall or disappearance of most titles and the numerical
weakening of the aristocratic rank.
The constitutional provision relating to primogenital succession also deprived the
aristocracy of the great qualities of field leadership that were historically associated
with them. In the past, chiefs, especially high chiefs, were selected from among the
428

429
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eligible contenders by their peers as in Samoa. Because they were expected to be the
managers of production within their territories, to actually rule their people, and to
defend them against external aggression, only the fit and able could succeed to titles
and hold them. The primogeniture succession initiated by Tupou I and ensconced in the
Constitution was designed to prevent the kinds of competition and rivalry for
succession that had led to much of the violence in the past. He put in place measures
which removed all of the tests of fitness for office and foreclosed the selection of the
most able. The only disqualification criterion was imbecility.
III. Conclusion
In conclusion, an important research question that this Chapter addresses is the
relevance of Tonga’s history and culture as it relates to the movement towards
democracy and the 2010 reform process. As this Chapter discusses, Tongan society is
homogeneous and it is built around kinship descent groups that are traditionally ranked,
led by chiefs, and which became subordinated to the Constitution of 1875. This last
development divided Tonga’s citizenry into three categories, namely, the Monarch’s
royal lineage; the 30 lineages of chiefs called nobles; and all of the other chiefs and
ordinary common people. In order to appreciate more clearly the nature and style of
government under which Tonga has been governed since 1875, and particularly the
traditional significance of constitutional kingship, a number of published research
works have been studied.
The transition of powers between the three dynasties in Tonga mapped a clear picture
of the devolution of traditional political powers before and up to the promulgation of
the Constitution in 1875. The powers and authorities devolved because each dynasty
ignored the standards that were set by tradition and the chiefs. However, devolution of
power through a constitution was different because for the first time the Monarch’s
power and authority were deemed to be theoretically limited in scope. The Constitution
‘initiated a process of law-making which subsequently acknowledged that the
Constitution was the source of its legitimacy’.431 In 1975, Tupou IV fondly referred to
the Constitution of Tonga as the foundation that ‘establishes the form of the State and
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regulates the land tenure but its primary objective is to bring together the Monarch,
Chiefs and People in administering all State affairs and to preserve Freedom.’432 The
people then have high regard for the Constitution as the supreme living document that
sets standards that bind both the Monarch and his subjects.
As discussed in Part I of this Chapter, Tongan society is arranged in a pyramid political
structure based on kinship hierarchies. 433 The intricate ties between the country’s
political structure and kinship relations made the process of change a highly sensitive
matter. After Tupou I managed to establish a centralized kingdom by forging alliances
to overcome all armed opposition and to bring all territorial chiefs of the archipelago
under his authority, he devised a new order that centralized all powers of political
control, to be exercised through a newly established bureaucracy.
While the introduction of British concepts and external principles were accompanied by
some controversy, the architects of the new state of Tonga, led by Tupou I, selected
elements from each legal culture and arrived at an early accommodation of the two.
The document was Tonga’s first great achievement in reform, by which Tonga was able
to avoid early colonization and led Pacific Island societies in establishing stable central
government.
After the promulgation of the 1875 Constitution, Tongan society was still homogeneous
and built around the kinship descent groups that were traditionally ranked and were led
by chiefs. They were now subordinated to the Constitution that divides all citizens into
three categories including the monarch’s royal lineage, 30 lineages of chiefs called
nobles, and all of the other chiefs and ordinary people.
Clearly, the concepts and institutions of British-style Monarchy were borrowed and
adapted to the requirements of chiefly leadership. The architects of the new state of
Tonga in 1875, led by Tupou I, selected the elements from each legal culture and
arrived at an early weaving of the two.

The result was that despite the 1875

Constitution’s theoretically limiting effect, the Monarch’s traditional and executive
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roles and powers remained almost absolute until the recent reforms in 2010. This is due
to the on-going Tongan cultural notions of respect for authority and the unwillingness
to challenge a chief of higher rank, particularly the Monarch. As outlined above, the
extent to which the attitudes of the people were in agreement, has contributed to their
willingness to accept devolutions throughout Tonga’s history. However, as we will
explore in the Chapters that follow, it is yet to be seen whether the same cultural values
got in the way of seeing through the implementation of the constitutional principles in
2010.
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Chapter 5

THE MONARCHS AND TONGA - THE WIND OF CHANGE
The framework outlined in Chapter 2 suggests that it is useful to understand and
distinguish the characteristics of different approaches taken by political institutions.
Each of these approaches illustrate the various mechanisms that link the political
structure of a society to its political institutions. The aim of this Chapter is to provide
an overview of the developments in Tonga’s socio-political environment, and to
explore the various factors which have influenced the decisions the Monarchs made.
As outlined in Chapter 2, Giuseppe Di Palma434 claims that leadership from the top is
critical for a transition to democracy in countries where structural conditions are not
positive for such a development. He saw the importance of human action in the
transition towards democracy. In order to assess Tonga’s democratisation process, one
has to shed some light on the key constitutional actors in the political landscape of
Tonga.435 However, in a hierarchical society with a distinct socio-political structure
and history, such as, Tonga, the main constitutional actor is the Monarch who sits at the
apex of power. Until 2010, the Tongan Monarch was both the Head of State and the
Head of Government.
So, this Chapter focuses on the Monarchs that ruled Tonga since the inception of the
Constitution in 1875 through to the 2010 reform. It looks at their personalities and
approaches to governance and how they deal with political opponents. The role of the
Monarch is so crucial to constitutional practice that we need to understand who the
Monarchs were and how they ruled in order to understand their role in the 2010 reform.
It is also pivotal for this analysis that we understand how the Government and Monarch
see their role within Tongan democracy. These views will create the resources for us to
understand why the Monarch maintained his role as the major agent, owing to his
having the last say in decisions regarding the promotion of change.
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Between 1875 and 2010, there have been five Monarchs who ruled under the same
Constitution (which has survived with minor amendments) in Tonga’s political
landscape. The first is Tupou I who granted the 1875 Constitution and unified Tonga
(1875 - 1893); secondly the Tupou II (1893 - 1918); thirdly, the Queen Salote Tupou III
(1918 - 1965); fourthly, Tupou IV (1965 – 2006); and fifthly, Tupou V (2006 – 2012)
who was the architect of the 2010 reform. Using these regimes as a framework for
analysis, this Chapter explores the shifting political and socio-economic developments,
which have influenced reform and the decisions the Monarchs made with respect to the
Constitution.436
I. THE REGIMES SINCE 1875
PART A - Tupou I Regime (1875 – 1893)
Tupou I is the protagonist of modern Tonga and his important role in unifying Tonga
under the 1875 Constitution has been addressed in detail in Chapter 4. As a Christian, a
militant and a visionary, he was able to unify Tonga with the help of missionaries and
advisers under a single central administration in 1875.
As was discussed in Chapter 4, the Constitution of 1875 reflects the process whereby
the architects of the new state of Tonga, led by Tupou I, intertwined the elements of
traditional political life and united them with concepts from the British legal culture.
For example, they wove together the concepts of equality and freedom in the
Constitution while they retained the aristocracy but in reduced numbers. In the talanoa
with ‘Eseta Fusitu’a,437 she said that an important aspect of the Constitution was the
bargain between Tupou I and the chiefs. Hence, the Constitution of 1875 was Tonga’s
first great achievement in terms of the reform, since Tupou I was able to transform the
pre-European orthodox ideas of absolute monarch from a benevolent dictator into a
constitutional monarch. Inevitably, many of the Monarch’s powers that had been
derived from tradition still remained, however the concept that he was subject to the
law was widely accepted by 1893.
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Tonga was able to avoid early colonization and the Constitution laid the foundation for
a degree of administrative efficiency and political stability which had never been
achieved under the traditional system.438 Nevertheless, since the Constitution was the
product of an outside culture, it was not destined to operate in Tonga in the manner that
it did in its home societies. So, after the Constitution was passed and became effective
in 1875, certain problems with its application arose.
The Constitution was a radical change to the Tongan way of life and government.
During the time it was granted people were not educated, so the chiefs and the people
had difficulty in understanding political superiority carried out by a civil service and the
direct authority of the written code of laws. Further, the change to hereditary selection
represented a stabilising move that removed the previous jockeying for power amongst
the chiefs which helped gain international (British) endorsement. However, because it
represented a change from the traditional practice, its acceptance was not guaranteed.
Those chiefs who were not happy with the Constitution expressed their dissatisfaction.
I note that in the talanoa with Lord Fusitu’a,439 he cautioned about the use of words,
such as ‘criticisms’ and ‘oppositions,’ because in the Tongan context even though the
chiefs and the people may have opposing political views, such differences stay in the
political sphere only.440 Every other aspect of their lives reflects the kinship culture of
the superior-inferior relationships.

The Tongan phrase ngulungulu ‘a fei’umu

(grumbling of the cooks) applies which reflects a culture that tolerates political dissent
or opposition, which is often ignored, while obeying the superiors because of the
kinship society.
Nonetheless, chiefly dissatisfaction posed problems for Tupou I, who was trying to
establish a more centralized system of government over chiefs who had long governed
in an environment where the national institutions were almost totally decentralised.
The sincerity of their allegiance to the King of Tonga was certainly open to question.
In response, Tupou I adopted certain subtle policies, such as, increasing the number of
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nobles from 20 to 30 in 1880; 441 and giving the Executive branch more flexible
powers.442
PART B - Tupou II Regime (1893 – 1918)
After Tupou I died, his great-grandson Tupou II443 came into power in 1893. At that
time, Tonga was the only Pacific Island that had not come under the control of a
‘European power.’444
As a King, Tupou II believed that the monarch was the source of political power and
the supreme director of all Government affairs. These attitudes were reinforced by a
feeling, which he shared with the rest of the nation, that Tonga owed its political
modernization and the subsequent survival of her sovereignty to Tupou I, and therefore
to the House of Tupou.445 Consequently, Tupou II, as the heir and successor to Tupou
I, had both a hereditary right and immense popular support which allowed him to
dominate the Kingdom and its Government.

At the same time, he inherited the

displeasure of some chiefs who were still not happy with the Constitution. This is
illustrated in the divisions of the chiefs over their disappointment with Tupou II’s
choice of consort. It was a big issue that led some chiefs to plan to remove him through
the British authorities.446 Further, the conflict between Tupou II’s ideas of kingship and
the political realities at the time was at the root of many of the controversies during his
reign. For example, he was known to have had confrontations with many of his
Ministers and the nobles.
His greatest achievement was arguably his persistent and successful fight to save
Tonga’s independence. Even though he was not entirely responsible447 for some of the
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troubles that had caused Britain to intervene more aggressively in Tonga’s affairs
during his reign, he did in certain ways contribute to this behaviour by Britain. 448
Nevertheless, he always continued to fight against Britain’s interference in Tonga’s
affairs.
It can be said that the greatest reform during Tupou II’s reign was the Constitution
(Amendment) Act of 1914.449 Owing to the Tonga’s continuing financial problems,
Tupou II, with the support of the Premier of the day, decided that Parliament should be
reduced in size and meet more often. At the beginning of December 1914, Tupou II
and the Premier visited the northern islands to persuade the representatives of the
nobles and the people in the Legislative Assembly to agree to reforms.450 They also
summoned a special meeting of Assembly in Nuku’alofa on 17 December 1914 which
was attended by ministers, governors and twenty-one nobles and twenty-seven
representatives of the people. After the King’s speech and departure, the Premier
introduced the Constitution (Amendment) Bill, which proposed that the people and the
nobles should each have seven representatives in the Assembly and that the Assembly
should meet annually.

451

The few that spoke against the Bill were mainly

representatives of the people. They argued that the sacred Constitution of Tonga should
not be altered for it had served Tonga well since 1875. However, it was clear from the
deliberations that the Constitution was not widely understood and because the
Assembly only met approximately every third year for a brief session, the members
were reputed to have spent most of their time eating in the kitchen or the Fale Kai. The
Premier Tu’ivakano commended that:
he who drew it up (Constitution) framed it from the Laws of the different
Government, therefore it is clear there are many Sections that are not in the least
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regarding the course of events of the period in which we are now are…it is the
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habit of all Governments in the world to keep with the times, and it is the real
duty of the people of each period to adapt the Laws and Ordinances to those
periods. It is a true saying that ‘Change is the Great Law of the Universe.452
The Tuivakano was expressing his frustrations over the excessive numbers of members
of the Assembly and the infrequency of genuine meetings. Be that as it may, all of the
ministers supported the Bill. At the time of the House vote, twenty-four nobles and
twenty People’s Representatives voted in favour of the Bill, and two nobles and four
People’s Representatives voted against the Bill, so the amendments were easily
carried.453 The majority bore testimony to the King’s influence. It also became clear
that in the reformed Legislative Assembly the nobles plus six Ministers of the Crown
appointed by the King would have a majority in the smaller, more easily controlled
House.454
PART C - Queen Salote Tupou III Regime (1918 – 1965)
In 1918, Tupou II passed away and was succeeded by his daughter, Queen Salote. In
her first address to the Legislative Assembly she announced:
I desire to assure you that it is my sincere wish to co-operate with my advisers
and the Government in everything that tends to make for the advancement and
uplifting of Tonga, and I earnestly hope that both the Government and myself
working with this end in view will be assisted to the utmost by the confidence
and ready help of chiefs and people alike.455
Queen Salote, similar to her father, inherited a country that was tense with political,
financial and social issues. Those who opposed her father continued to oppose her. In
fact, the first call for change was made in the Legislative Assembly during Queen
Salote’s reign. The Assembly was an ‘elite body, composed of nobles, ministers who
often were nobles, and “representatives of the people” who were chiefly relatives of
452
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nobles.’456 When Queen Salote came to the throne there was a division among the
chiefs and this divisiveness was prominent in parliament. The chiefs led the division
and Queen Salote named it the ‘Reactionary Party.’ 457 One of their leaders was Sioape
Kaho who was a younger brother of Tu’ivakano who was the Premier during Queen
Salote’s reign. Mr Kaho was the Minister of Police in 1919 and the party demanded a
change in the day-to-day operation of the government and also criticized the
government especially the decisions and appointments the Monarch made.458 Notably,
this party was led by the chiefs who were ‘anti-British’ and they had pushed for
independence from the British and also from the Tupou dynasty459 and they utilized
parliament as a platform to ‘air their opinions and grievances.’460 Even though there
was opposition to the Government, it was very subtle so that the opposition was
considered as contempt of Parliament by the other members of the Legislative
Assembly. At that time, it was rare for anyone to overtly criticize the affairs of the
government or question the decisions of the Monarch. Therefore, it was made sense to
form a political party (even unofficially) in parliament in order to forge the
representatives (nobles and people) to have a united voice in parliament. So, using the
precedent set by the Reactionary Party, a Democratic Party was established in 1953 and
it continued to question the conduct of the government, which was perceived as being
anti-royal and anti-government.

Hence, although two candidates from the party,

Loloma Mataele and Semisi Koloamatangi, stood for the 1954 general elections, neither
was elected to parliament.
However, one influential member of the Party from Vava’u by the name of Samisoni
Puli’uvea Afuha’amango who served in the Assembly in the 1950s. He utilized his
platform in the Assembly to express his discontent with Queen Salote especially with
the way the Government administered Vava’u. 461 In fact, his views landed him in
456
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problems with the Crown: he was indicted with defamation of the Queen in 1924,
defamation of the Premier in 1946 and sedition in 1957.462 In parliament, he was often
suspended for assault or for contempt. 463 The party was not popular in Tonga
generally, but he had a strong individual backing in his home base in Vava’u. For
example, in 1957 while he was still in prison in Tongatapu after being arrested for
criticizing the Queen for appointing her close relations to government positions without
proper qualifications, he was re-elected into Parliament by the people of Vava’u.464 His
support base broadened into Tongatapu and the people there were pleased he was able
to speak out. He was applauded by onlookers in Tongatapu after he was acquitted of
the sedition trial.465
Despite the growing political opposition, Queen Salote was able to reunite Tonga with
her renaissance of Tongan culture and values. She was described as advocating for and
encouraging the revitalization of tradition or ‘re-traditionalising’ the society and
reasserting the nobles’ role.466 Her position as a woman in the Tongan culture afforded
her a pre-eminent social status so she was highly respected by the chiefs and the people
of Tonga.467 She made her position on democracy very clear. In her final speech at the
closing of the 20th anniversary of the establishment of the Legislative Assembly in
Tonga on 10 August 1920, Queen Salote Tupou III said:
I am again advising you, Nobles and Spokesmen, statesmen down to the lowest
person: Most importantly, let the love for your country be utmost in your hearts;
and treasure the will to love and doing your best, these which are the blessings
of Tonga which we currently possess; and to keep away from Tonga the ideas

express. For example, he expressed his views that Government should focus on schools and hospitals to the outer
islands instead of trying to ‘establish expensive frills, such as, air service to the outside world.’
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and will which exists in other countries that have caused great damage, and
have resulted in the loss of one of our greatest treasures, which is Peace.468
Queen Salote valued the unity of her subjects and the stability of the Tongan
government. Upholding the Constitution and Law and the freedoms guaranteed by
them were essential for the peace and stability of Tonga. She stated that Tonga’s source
of strength and stability is unity. For this reason it seems that she did not approve of
political parties or factionalism.469 She also believed that the foundation of the ‘Law in
Tonga’ and Tongan society was based upon Christian principles.470 Some of these
principles were ‘Unity, Love towards each other, Hard Work and Good Judgment.’471
So the policies during her reign were ‘conservative, and largely inward-looking
policies, concerned primarily with the consolidation of Tongan tradition and the
stability of the Tupou dynasty and succession.’472
PART D - Tupou IV Regime (1965 – 2006)
It was Tupou I’s great grandson, the late Tupou IV, who oversaw Tonga’s development
into a modern society. Tupou IV was a modernizing agent, he was hailed as a ‘Thinker
and Doer’.473 He played an important role in government while he was still the Crown
Prince by introducing reforms with education as a tool to modernize Tonga.
Whilst he was the Crown Prince, Tupou IV became the first Tongan to receive a
Western education and in 1942 he received a university degree (BA/LLB) from the
University of Sydney.

Upon his return from overseas study, he assumed

responsibilities in Government. He was appointed Minister of Education in 1943 and
Minister of Health in 1944, the two major portfolios in Government. In 1949, he was
appointed to the position of Premier of Tonga. In 1965, Tupou IV became the King and
inherited the royal powers under the Constitution. His vision for Tonga was eccentric
and seen to be a departure from the way the previous monarchs had ruled according to
468
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Tongan tradition. He was described as ‘a benevolent dictator, if you like…He is all
powerful and he wants what’s best for his people.’474 He may have been described as
ambitious with some of his projects. As he opened the Legislative Assembly, he would
reveal his visions and some of the projects he wanted for Tonga (a custom which is still
practiced today).
Finding himself and the island secluded from the fast-changing worlds in New Zealand
and Australia, he felt the need to modernize the country through gradual economic,
social and political development. As a consequence, he adopted an open-door policy
which integrated Tonga with the outside world and the country embarked on an
accelerated modernization program which transformed the economic and social fabric
of the nation.
Tupou IV was responsible for establishing diplomatic relations and trade agreements
with other countries. For example, by 1990, there were 22 countries that had been
accredited to Tonga from their missions based in Nuku’alofa, Suva, Wellington and
Canberra.475 This enabled the Tongan people to be able to move freely in and out of the
country since sea and air transport between Tonga and other countries increased in
frequency. He also supported the establishment of the Tonga Copra Board and its
subsidiary, the Tonga Produce Board and Agricultural Council in order to improve the
marketing of Tongan produce. Tupou IV’s intention to modernize Tonga and its people
was furthered through initiating projects and then making sure that they were carried
through to completion. Consequently, he invested in building schools, health, sports,
and basic services for the people. For example, when he was the Minister of Education,
he supported the establishment of the Teachers’ Training College in 1944 and The
Matriculation School, later known as Tonga High School, was established in 1947 in
Nuku’alofa and opened to commoners.476 The aim of that school included training a
pool of manpower from which the future leaders of the country would be drawn.477
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Overall, Tupou IV’s reign is highlighted by innovative projects, such as, the opening of
Tonga to tourism, encouraging of foreign investment, the establishment of a small
industries centre, exploration for oil and underwater minerals, the free movement of
Tongans overseas to work and to study, the establishment of commercial, development
and reserve banks, the increase of sea and air transport, an improvement of national and
international telecommunications, the sales of Tongan passports to foreign nationals,
and allowing an increasing number of foreigners to either come to work or to live in
Tonga.478
The ultimate aim of some of those projects was to build up Tonga, to have a productive
economy in line with the successful developing countries of South East Asia. Despite
times when it may have appeared that he was a dreamer on a grand scale and that some
of his projects were too ambitious, the people still maintained their confidence in his
leadership.
However, it was during Tupou IV’s reign that the seeds of the 2010 change were sown.
Unlike his mother who was more conservative in her approach towards Tonga’s
development, he adopted an open door policy to develop and modernise Tonga in order
to associate it with the outside world. The structural changes he introduced in the 1970s
shifted the sands and brought in substantial changes in the political thinking of the
common people. The following section examines the dynamics of the socio-political
developments, which paved the way for the 2010 constitutional and political reforms.
1. The Shifting Sands
Beginning in Southern Europe in the 1970s, proceeding to include Latin America in the
early 1980s, and then Eastern Europe, Africa, as well as parts of Asia in the late 1980s
and early 1990s, a wave of democratization occurred. The popularity of democracy
during this period was noted by Robert Dahl as he wrote in 1989 that ‘[n]ever in
recorded history have state leaders appealed so widely to democratic ideas to legitimate
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their rule’.479 Tonga in the 1970’s was not exempted from being engulfed by a global
movement toward democracy.
This section summarises the main factors that influenced the political and socioeconomic landscape in Tonga they have also shaped the path it took towards
democracy. As noted, in the foregoing Chapters, even though the institutions set up
under the 1875 Constitution were to strengthen the rule of the Monarch, they did not
halt the waves and pressures for change. In Tonga, these waves were two dimensional,
caused by the pressures converging from outside Tonga’s shores and by the internal
turmoil from within Tonga.
1.1 External Waves of Pressure for Change
i. Globalisation and International Influence
Globalisation is ‘defined as a set of processes that are widening, deepening and
accelerating

the

interconnectedness

among

societies.’

480

The

technological

advancement of telecommunication, scientific developments and new political regimes
that emerged in the late 1970’s and early 1980’s were widely accepted by many
countries as they wanted to improve the living conditions of their citizens. The effects
and influence of globalisation made its way across the Pacific and finally onto the
shores of the Kingdom of Tonga which was marked by the gradual socio-economic and
political progress in the early 1960s, 1970s and 1980s.
In Tonga, the effects of globalization were welcomed and considered as a step forward
towards development and modernisation. This was seen in the advancement in the
level of education nationwide, in the improvement in health facilities, international
migration and the push for a more democratic government. For instance, a new policy
and law required mandatory education of all children. Prior to this, it was only the
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nobles and their children who had the educational opportunities since they were
expected to lead the country.481
In the political arena under Tupou IV, Tonga became fully in charge of its foreign
affairs in 1970. Prior to this date the British Government had handled all such matters
under a protectorate arrangement which Tupou II signed in May 1890. Accordingly,
Tonga’s modernization direction under Tupou IV was influenced by assistance from
Western and democratic countries and organizations. For instance, in 1990 the US
Permanent representative to the United Nations, Ambassador Morris B. Abram, told a
preparatory committee for the second UN Conference on the least-developed countries
that in regard to the world’s 42 least developed countries (LDCs), that economic and
social reforms is the best way to promote economic development. His key suggestion
was for the LDCs to ‘… create the conditions that encourage development’.482 To this
end, he laid out two aspects of the reform:
1) reform in the LDCs means ‘allowing free markets and private sectors to
flourish, fiscal and monetary discipline, a commitment to develop human and
material resources’ as well as ‘encouraging investment, savings and an end to
bloated governments’;
2) reform means an end to other obstacles to development like ‘one-party states,
military governments, corruption, intolerance of dissent, poor investments, the
institutionalization of gross inequalities, discrimination, lack of accountability,
and the absence of the rule of law.483
The Ambassador’s statement underscores the role of the international development
partners in terms of their influence on Tonga’s transition to democracy. A consequence
of this principle is summed up in an interview with Matangi Tonga in 1993,484 wherein
Dr Hu’akavameiliku stated that:
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It is no longer a secret what the big and strong western countries want the
developing countries to do. For example, all American aid programs are tied up
with their democracy, and I believe it is the same with New Zealand and
Australia. So, whether we like it or not we are also being forced by the outside
world to look at ourselves, and hope that whatever we do, we will still maintain
our Tongan identity, our government and the Monarchy.485
ii.

Democracy and the Idea of Constitutionalism in the Neighbouring Pacific
Islands

While the countries of the Pacific fell under the control of the governments, such as,
Britain, France, Germany, Australia and New Zealand in the nineteenth century, King
George Tupou I asserted his dominance over Tonga and established a state supported
by a written constitution, which he drafted with the assistance of his British adviser.
Tonga’s Constitution was seen and accepted by colonial powers as a modern document
which contained the fundamental principles of governance.
In the 1960s, Tonga’s neighbouring islands started to approach independence and
written constitutions were adopted to provide the fundamental principles for the soonto-be independent states. As noted by Grugel,486 a relevant factor in democratization is
a country’s international relationships with its immediate neighbourhood.
In this process of obtaining independence, it was also decided that, unlike the situation
with the earlier constituent laws, a democratic process should be put in place with an
extensive consultation with the leaders of the respective countries. In the 1980s and
1990s, constitutions were a popular topic in the Pacific because some countries felt that
the Constitution adopted at the time of independence should be replaced. 487 Even
though Tonga’s Constitution remained in place, it became an important subject when
change was discussed.
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A major theme in this process was democracy and the idea that sovereignty should
reside with the people and the representatives should be servants of the electors. The
constitutions of newly independent states promoted the principles of universal suffrage,
popular sovereignty and equality which suggested that the basis for government was the
consent of the ruled. This could only be achieved by the citizen’s direct participation in
the election of all of the representatives in Parliament.
This view of democracy and representation directly challenged the elitist and
hierarchical, top-down, view of representation already inherent in Tonga’s parliament
through a government of absolute monarchy, and instead promoted an egalitarian,
participatory form of democracy. The contacts with these countries influenced the
thinking of the people about democracy and the political system.
iii.

Effect of Migration and Education

In the early 20th century, the only people in Tonga who were qualified to migrate were
members of the aristocratic class who were also government officials.488
As the United States and New Zealand deployed troops to Tonga between 1941 and
1945, they brought in a considerable quantity of goods and services, such as, machines,
equipment, vehicles, army barracks, clothing and all kinds of supplies.489 The common
people of Tonga were exposed directly not only to foreigners but also to the foreign
system of commerce which was perceived as an alternative to subsistence farming and
that it was possible to build a way of life on it.490 This changed the mindset of the
people and rising materialism led the local people to start small businesses dealing with
soldiers. After the war, Tongans discovered the global economy and migrated to the
more developed countries in search of the new materialism and capitalist opportunities.
This was evident in the 1950s and 1960s during which time the migration of young
Tongans for overseas studies and employment increased.491 Consequently, Tongans
488
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now have the opportunities to work, and to be able to travel overseas, and to find work
there.
It was not long before Tonga began to see improvements in its quality of education.
For example, in the 1960s, only a few of the Tongan students were able to sit and pass
University Entrance Examinations and continue onto tertiary education in overseas
Universities and Institutions. 492 Subsequently, by the 1970s, a handful of Tongan
students had graduated from University in various disciplines.
Contact with the outside world increased tremendously and the Tongan population
continued to be well educated.493 From the 1970s and early 1980s, there was a rapid
increase in the number of common Tongans who were acquiring a greater awareness of
the world through migration and education. The immediate impact of this was that
these Tongans became aware of their potential to instigate constitutional change for
improvement in government.494 Consequently, many of the returning graduates began
to question the efficiency, ability, capacity and integrity of the government and showed
apprehension over the increasingly out-dated nature of the 1875 Constitution. The
areas of their concerns were the constitutional provisions for the allocation, exercise
and retention of power.
As such, Parliament was no longer representative of the economic and social fabric of
the country. The absolute monarchical form of government could no longer govern the
nation effectively. So, by the 1990s some of the decisions that had been passed by the
King in Council were questioned, mostly by the representatives of the people in the
Legislative Assembly, over the sale of Tongan passports that had been taken place since
the 1980s. The role of the members of the Privy Council, who had also been appointed
by the King, was also queried. This included, for example, the false claims for the
reimbursement of expenditures that had been lodged and for the per diem allowances
by some Ministers of the Crown in 1986.495
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Debate about the nature of Tongan democracy polarized into two distinct approaches.
The opposition favoured a more participatory and accountable form of governance with
the King to appoint his Ministers from elected Members of Parliament. In contrast, the
Monarch and Nobles supported the more elitist and hierarchical form of democracy
already inherent in absolute Monarchy, which involved an elite, top-down distribution
of power.
iv.

Education and Returning Scholars

As the education system developed in the 1960s, several scholarships were sponsored
by churches, government and foreign countries providing more opportunities for
commoners who were outstanding scholars to pursue further studies abroad.496 These
educational opportunities were perceived by commoners as the only way that their
children could overcome the enormous class barriers that had been erected by tradition
to keep them in their place.497
Similar to Tupou IV, the returning graduates were ambitious to move Tonga forward
based on their experience and studies in Universities in Fiji, Australia, New Zealand,
UK and in the USA.498 As noted in Chapter 2, Adam Przeworski et al.,499 found that
the level of education has a positive impact on democracy’s survival. Upon returning to
Tonga, these scholars were conscious of the inevitability of change and the fact that we
‘cannot stop the tide, and the aspirations of the people…and because we have limited
resources, Island states have to think carefully about their development, and aim at what
is achievable’.500 One such person was the late Dr Langi Hu’akavameiliku501 who was
the first Tongan to qualify for a PhD degree, and became Minister of Education in
1969.
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As a Minister who was known to have the necessary influence to achieve and bring
about political reform within government, he believed that:
…there is a need for changes, but at the same time there are major parts of our
traditional life and family lifestyles which should be preserved. So that we can
be a modern man and yet still a Tongan, rather than being a modern man but not
a Tongan.502
Hu’akavameiliku initially raised the issues of reform towards democracy with
government in 1975 as he presented a proposal paper outlining the need for change in
Cabinet.503 His proposals were premised on an understanding that it was time to assess
whether the developments of 1875 ought to continue. In other words, some changes
were necessary in order for government to cope with modern problems. In 1993, he
declared:
As long ago as 1975 I put up specific proposals to His Majesty for constitutional
changes designed to give the people a greater voice in determining the course of
their affairs while retaining and reinforcing the monarchy. It was debated in
Cabinet at twelve separate meetings, to be deferred time after time and then
dropped.504
Hu’akavameiliku supported the Monarchy and the Constitution but believed that the
government should look carefully at the political system.505 In his opinion, the issue
was not whether to seek democracy, the issue was about the process and the rate of
democratization.
In an interview with the Matangi Tonga in 1993, Hu’akavameiliku explained his views
on democratization in Tonga and the changes that needed to occur in the system.

502

Futa Helu, “Democracy Bug Bites Tonga” in Ron Crocombe and Aiono F. Le Tagaloa (eds) Culture and
Democracy in the South Pacific (Suva: Institute of Pacific Studies, University of the South Pacific, 1992) 18.

503

He was a visionary and argued within Cabinet and in the Privy Council to have a more democratic form of
government yet was unsuccessful.

504

Hu’akavameiliku, above n491.

505

Ibid.

134

a) Members of Parliament to be elected by the People and for the King to appoint his
Ministers from them. Hu’akavameiliku stated that the Tongan Parliament was
designed for consensus and not for opposition. He believed that appealing to the
people to elect the members was one aspect of the process of democratization. The
make-up of the representatives (nobles and people) was based on fair
representation. This is because he believed that the original theory was that the
chiefs and the People’s Representatives represent the people since the nobles were
elected to represent the kainga, the people and the People’s Representatives were
also elected to represent the people.
He cautioned, however, that if such a proposal is endorsed by both the King and
the people, there needed to be a provision to allow the King to appoint
somebody from outside in the case of technical ministries.506 He stated that if
the King is seriously considering changes then there should be a Royal
Commission to carry out the task, to look at alternatives, meet the people, and
bring in experts on the Constitution and social scientists.
b) With regard to a Parliament with a Party system, Hu’akavameiliku asserted that
having a party system is more dictatorial because with a majority party it does not
matter what the opposition says, the majority party will win. The political party in
power has full control in the House.
c) Hu’akavameiliku viewed the Monarch’s power under the Constitution as exclusive
because it gave the Monarch autocratic and arbitrary sway in all government affairs
regardless of whatever the Parliament had approved or resolved. He also noted that
the common people have no political rights in determining their political future.507
So that is the reason people usually petitioned the Monarch to relinquish some of
his prerogative powers,508 in spite of this, there was no clear reply from the King.
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1.2 Internal Turmoil that Pressures Change in Tonga
The factors outlined in (a) above are the agents of modernization and development
process, which significantly instituted economic, social and political changes in Tonga.
As outlined in Chapter 2, modernization and development were assumed to help
countries to simultaneously achieve economic growth, democracy and stability.
However, as noted by Samuel Huntington, that notion erroneously assumed that “all
good things go together.”509 Rather, these processes added their own momentum to the
public questioning of the government’s actions and questioning the appropriate form of
governance for Tonga510 as summarized below.
i.

Political Discontent in the Executive Government

In the talanoa interview with Koloamatangi, he stated that the initial calls for change in
Tonga during Tupou IV’s reign were not for change in the system of government or to
dispute the rules. 511

Rather, the main issues of the intense discussions during

parliament debates related to the exercise of the executive power and the need for
Government to be accountable. 512 This aspect highlights an image of social order
which is constituted through a bond of unconditional loyalty between the people and the
Monarch or those who were in authority positions.
Public discontentment was usually made known to the Monarchs by way of a march,
demonstrations or petitions. Guillermo O’Donnell and Philippe Schmiter513 postulate
that popular mobilization was a key driver in the transition away from authoritarian
rule.

As this section outlines, discontent in Tonga was due to perceived

mismanagement or an abuse of power.
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§

Land Issues

By the early 1970s, due to a growing population and the relocation of people from the
outer islands to the main island of Tongatapu, many Tongan men were not able to
acquire a piece of land. This state of affairs was compounded by the nobles’ refusal to
grant them land, having no legal obligation to do so. 514 Securing a town or tax
allotment was difficult due to restrictions imposed by the land tenure system, whereby
land was inalienable and was not for sale and the primogenital rule of inheritances
under the Constitution in which younger sons and all women have no inheritance rights
to their father’s lands.515
The educated people wanted to amend the law so that land could be distributed equally
without having to please the nobles who still had authority over areas of unoccupied
lands, and who at times demanded a large sum of money before they would allocate a
piece of land within their estate. They also wanted to amend the land laws to make it
fair and just, so that all children born out of marriage should be entitled to their father’s
land not just the senior male heir.

Accordingly, in 1975, the Tonga Council of

Churches organized a seminar on land and migration which aired many contentious
issues. The nobles were blamed and criticized for not letting out more land from their
estates to the common people and also for the increasing demand for gifts and services
from the people. 516 Other land issues were also raised over ownership and family
disputes due to ambiguity and the outdated nature of the land laws, for example, a
brother (heir) evicting a married sister from their father’s land. Consequently, a Royal
Commission was established in 1983 in response to increasing public pressure for land
law reform.517 The findings from the Commission have not been made public and the
basic issue of fair re-distribution of land had not been addressed to this date.
However, the situation began to change in the 1980’s as some leaders began to question
the King’s misuse of authority. In 1987, church leaders in Tonga organized a ‘March
514
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for Peace and Justice’. One of the organizers of this march was Reverend Dr Mohenoa
Puloka518 who was then the Director for continued theological education of Methodist
clergymen. His description of the social conditions in Tonga and how he saw the
misuse of power provides the justification that explains why church leaders spoke out.
He said:
…during his tour of the country to hold workshops for ministers and to preach
in churches he had seen what he believed was a misuse of authority. He told of
a visit to Niuafo’ou where…[there] was no running water, or electricity on the
island. On returning to Nuku’alofa he was disappointed to notice that the
government had just bought a number of Mercedes Benz…This is one of the
most expensive cars in the world. Why have them instead of getting running
water for these people in the rural areas? he asked.519
Statements such as these caused the King to publicly clash in 1990 with church leaders,
since he claimed they represented destabilizing elements.520
§

Passport Scandal

In 1982, Tupou IV authorized the sale of Tongan passports to foreigners to become
naturalized Tongan citizens.521 The proceeds from this sale were deposited in the Bank
of America in an “opaque fund.”522 Tupou IV and his Government then entrusted a $20
million fund to an American businessman who later vanished with the money.523 The
sale of passports was not well received and caused an intense fury among the public.
The scheme was declared unconstitutional and the Nationality Act was consequently
repealed.524
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Further, a subsequent problem arose as to what to do with those foreigners who had
paid their thousands of dollars and had been issued with a naturalization certificate and
an ordinary Tongan passport. In February 1991, the Government came out with a swift
solution. It introduced three Bills to amend the Constitution, the Nationality Act, and
the Passport Act. To do this they had to call an emergency Parliamentary session on
February 18.525 During the emergency session debate, the House was clearly divided
between those who supported the Bills because the situation could cost the country a lot
of money and those who argued that it would be damaging for Tonga to amend the
Constitution for the purpose of validating a mistake.
Frustration over the Government’s inability to redress their questions over passport
sales caused a walkout of the people’s representatives from the Legislative Assembly.
Both the Government and the nobles used their absence to pass the Bills unopposed, an
action that drew public attention to the contemptuous treatment of the people’s
representatives in the Assembly. However, Tupou IV gave his consent to the Bills to
become effective.
§

Allowances for Members of the Legislative Assembly

In January 1987, the Tongan Supreme Court released two decisions on whether it had
jurisdiction to preside over two civil actions taken against Members of the Tongan
Legislative Assembly, and the Legislature as a whole.526
In the first case a private citizen, ‘Ipeni Siale of Vava’u, sued 25 members of the 28member assembly for allegedly receiving an overpayment amounting to $176,277 for
two weeks of work. The Judge decided that the court did have jurisdiction over this
issue, within certain limits. The court could hear 21 of the 26 claims brought by the
plaintiff. The other five claims were struck out.
The Judge noted there was no statute which limits the authority of the House to decide
its own allowances, and the Legislature does have the absolute privilege to decide on
the allowances. However, the court could ascertain whether there had been a collective
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decision of the House on this issue, and if so, what it was, and the court could also
investigate whether the allowances were paid correctly. The actions of the MPs in
claiming and receiving their allowances had nothing to do with the basic function of the
House and so was not the subject of parliamentary privilege. The Judge commented
that the case raised an issue of greater importance than payments to MPs: ‘It is this: to
what extent, if at all, are the actions of [the] Members of the Legislative Assembly in
Tonga subject to the control of the court?’527 A court is entitled to, and must, consider
whether the actions taken in the House were in accordance with the Tongan
Constitution and statutes, and that no claim to privilege could alter that. This is because
if there is not a statutory provision, the Court must apply the common law and statutes
of England.
§

Representation in Parliament

Another issue that was raised in relation to the Constitution was that the nobles and the
people had the same numbers of representatives in the House.

The people’s

representatives argued that it should not be equal since the nine nobles’ representatives
only represented 30 nobles while the people’s representatives represented the majority
of the populace of Tonga. The remaining seats in the Assembly were reserved for the
Cabinet Ministers and the two Governors of Vava’u and Ha’apai.
The Government was represented in the Assembly by the 10 Cabinet Ministers who
were appointed by the King. Prior to 1984, they were the only members who exercised
the privilege of introducing Bills into the House.528 Even though other members were
allowed to present a motion, they had to be approved by both the House and the Cabinet
before the Government could take action.
Initially, members seemingly operated as individuals without any combined or party
policy. It was made out to be a House of consensus where there was no opposition to
the Government. Yet in reality, the Nobles’ representatives and the Cabinet Ministers
worked in coalition,529 which provided a strong, elite-led government. In other words,
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the nobles’ representatives held the balance of power.

They even held direct

hierarchical power and authority over the representatives of the people who were
operating as a loosely knit opposition. This means that the majority of the electorate
had a minority representation in the House. This division was exhibited at voting time,
especially on Bills or Ordinances which were accompanied with a verbal explanation
that it has the approval of the King.530 On other issues directly affecting the livelihood
of the people, such as, the water supply and the roads, the People representatives
usually relied on the flexible votes of the Nobles’ representatives. The Government
was elite and hierarchical, with power diffusing downwards from the Monarch through
to the Ministers and Nobles and to the people.
The minority ‘dissenters’ therefore at times are strengthened by the flexible votes of the
representative of the Nobles, who on occasions state that they too were representatives
of the people, as they were also estate owners who owned the land where the people
lived. They also claimed that they were the traditional leaders because Tupou I gave
them the title, the land, and the people to look after, and in return they served the King.
In sum, Tupou IV as the Monarch, was the source of power and authority and the
representation in Parliament, the nobles and Ministers and the common people had
defined the boundaries between the King and them. As long as Tonga remained an
agricultural and isolated nation, the King could govern the nation efficiently and
effectively and adequately represent the nation’s interests. However, as established
above, as the years progressed, economic and social changes were afoot that rendered
absolutely that the Monarchy was ineffective for the governing of the nation and led to
the emergency of the shoots of democracy in Tonga.
ii.

Social Movement for Democracy

The pro-democracy label spread worldwide following China’s Tiananmen Square prodemocracy movement uprising in 1989. It was not long before the issue emerged in
Tonga in 1992.
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In mid-November 1991, three of the nine representatives of the people in the
Legislative Assembly531 discussed how it was difficult for them to muster a majority in
the Assembly. The nine representatives of the nobles consistently voted with the
members of Cabinet, all of whom were appointed by the King and, as such, were
accountable only to him while they sat as members of parliament. They also agreed
that they needed to do something rather than just calling out the abuse and corruption in
Government. Hence, the formation of a political movement was raised as an option.
The three issues discussed included: 1) the formation of a political movement on the
platform such that the people should have a majority representation in the House; 2)
demonstrations and civil disobedience; and 3) a four-day conference to be held in May
or July on the topic ‘Tonga in the year 2000’. The meeting enabled them to meet
people, discuss their work in the House and their feelings about the government.532 As
Kalafi Moala asserted, democracy was not on the initial agenda of the Movement. He
said that:
The idea of democracy came up much later in the Movement’s reform
discussions. The initial discussions were of reform but they were not sure of
what to reform into.533
On 28 August 1992, the Tonga Pro-Democracy Movement (hereinafter referred to as
the ‘Movement’) was formed and announced by its Chairman, Father Selwyn
‘Akau’ola. 534

He explained that the purpose of the movement is to create an

atmosphere where a dialogue by all interested parties could take place. He added that:
At the moment there is dissatisfaction and grumbling in the society and instead
of allowing the rift to become permanent and each side drifting too far apart, we
would like everybody concerned to look at the issues and to produce some
rational resolutions.535
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It was clear that the movement was formed because leadership was needed to address
the emerging popular discontent. However, those in the movement wanted to make it
clear that it ‘does not want to form a government to replace the present government’;
rather they want ‘to see some improvements, and government has the legal right to
initiate those changes’.536 This view was shared by ‘Akilisi Pohiva in an interview with
Matangi Tonga in 1993, where he stated that government should form a Commission of
Inquiry to look into issues which are awaiting action.537
One of the areas that the Movement was concerned about was the composition of the
Legislative Assembly. There was a feeling that the representation for the majority of
the population in the Assembly was unfair. The Movement began to express a wish to
have more representatives in parliament and to be more involved in the decisionmaking process.
The Movement highlighted Cabinet Ministers as holding responsibility for the poor
management of the country’s affairs and for a general lack of accountability. The
media’s reporting on the mismanagement narratives aroused public interest. 538 As
explained in the talanoa by Sione Fa’otusia, the current Minister of Justice:
The Minister is entrusted with the safe-keeping and the use of government
money. He formulates the budget with other government departments and puts
it before Cabinet before it is introduced to Parliament for approval. Controlling
the use of public money and accounting for its proper use by government
departments is not easy, but the control of public funds is sought through three
principles that require the approval of the Minister, and Cabinet, the approval of
Parliament, and the final authorization by an Act of Parliament. This means that
the Ministers are ultimately accountable for the work of their departments, and
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to their own colleagues whether they are in the Cabinet or in Parliament, which
has the right to impeach Ministers.539
The main concern then was the fact that the Ministers and the nobles are not subject to
popular vote in the same way as the nine representatives of the people. Cabinet policies
seemed to be worked out according to their intellectual and technocratic capabilities
without any reference to the ordinary populace. While this would help Parliament to
ensure that Cabinet is accountable for their policies and actions, it would also help to
neutralize the present alliance between the Cabinet Ministers and the nobles’
representatives (political elites).
It was argued that as Tupou I relinquished his absolute powers in favour of a
constitutional government, the political elites should now give up their political power
base in favour of government by the people through the ballot box.540 By now, people
were pushing for Tonga to change its power structure from a governing body appointed
by the King to a governing body elected by the people. This feeling is not isolated to
Tonga because there was a trend throughout the world where the Western form of
democracy seems to be hailed as the ideal form of government for the human race.541
A direct result of this discontent is the increasing use by the Movement and the people
of their right of freedom of speech under the Constitution to express their
dissatisfaction. The extensive use of the right to Petition the King and Parliament is an
indication of people’s unhappiness with many aspects of Government. If the nobles are
not sympathetic to their petition in Parliament the people and community leaders go to
the King. The inability of those in Cabinet to respond or to forge an effective link with
the people is perhaps the weakest link in the political framework of Tonga. The
Ministers and nobles failed to build up support for their policies. The popularity of the
Movement and People’s Representatives come from the support given to them by the
public for their criticism of Government.
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§

The Movement’s 1992 Constitutional Convention

In November of 1992, a Convention on the Tongan Constitution and Democracy was
held. The theme of this Convention was ‘Towards a Model Society’ and it was
intended to produce a collection of thoughts and ideas which would assist with decision
making in bringing about a more democratic form of government. In the talanoa
discussion, Kalafi Moala said this was the first time that the idea of ‘reform towards
democracy’ came into reform discussions.542 However, he said the problem with this
approach was:
The idea of democracy was used as a one-size fits all system. So the recurring
general statements made at the time was, ‘to make Tonga more democratic.’ It
was vague because the people that said they did not know which form of
democracy they were referring to – US democracy, Westminster, Japan or
Thailand? So while academics and prominent figures were in the convention
talking about democracy, the majority of people at the grassroots level kept on
with the only information they got and that was, ‘there will be a reform from an
absolute Monarchy.’543
According to the talanoa with Lopeti Senituli, the funding of the Tonga Human Rights
and Democracy Movement and its programmes were reported to be from a prospective
pool of funds largely anticipated to arrive from overseas organizations, including Bread
For The World, which is collected by Christian Churches in Germany.544 The fund was
channeled through the World Council of Churches, the Pacific Council of Churches, the
Tonga National Council of Churches, and then to the Pro-Democracy Committee.
The most important achievement of the Convention was that it provided a platform for
the people to discuss constitutional reform. It brought together prominent Tongan
people from overseas, academics and churchmen but no one from the Government
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attended.545 However, the Convention contributed to the growing awareness on the part
of the public of the great need for change.546
During the Convention, different proposals of possible government structures were
presented and discussed. A key feature of these proposals was their minimalist
approach to reform. They focused on the composition of the Legislative Assembly and
proposed a move towards a ‘Westminster-like’ system wherein the executive is chosen
by, sits in and is responsible to the Legislature.547
However, Tupou IV’s response to the Movement’s proposal was conveyed in an
interview with Matangi Tonga:
…the history of Tonga tells us that the governing of the country was carried out
by the King himself. When parliament was installed it was then carried out by
the King in partnership with the nobles, then the People’s Representatives were
brought in, still to be in partnership with the King and the nobles to work
together. Therefore, the aim of the Government of Tonga is to work together
without any opposition. However, the aim of the People’s Representatives is to
form an opposition so that there will always be debates and confrontation,
which could result in the House not being able to do any work. The kind of
government the constitution was designed for [called for] a diversity of views to
be presented, followed by a consensus agreement, government by consensus. It
is different altogether from a government by opposition.548
Undoubtedly the government’s pressing political problem was how to deal with a
Parliament and a country in an age of enlightenment where a majority of its population
still has a minority representation. They were not prepared to make some concessions
to solve it.
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On the other hand, the establishment of the Movement was a success because they
introduced party politics into the Tongan system.

The education and awareness

programmes they conducted since 1987 changed how people like to be represented in
the Legislative Assembly. For instance, in 1993 the people started to talk about politics
and their vote was influenced by the issues and the principles which a candidate upheld
and did not depend on financial contributions.549
According to the talanoa with Senituli,550 the Movement tried unsuccessfully from the
year 2000 until 2005 to be incorporated under the Incorporated Societies Act, only to be
denied due to using the word ‘Tonga’ as part of their name.551 However after further
negotiations with the Government, the members agreed to change the name of the
organization to ‘Friendly Islands Human Rights and Democracy Movement’.
Although there was no legislation in place to formalize political parties or to regulate
their operation, the members were adamant that the ‘intention of the Party is to unite the
People’s Representatives in the House’. 552 It was an initiative to consolidate the
people’s representatives not to side with the Government or the representatives of the
nobles. The main argument was that people should unite first and make some changes
to the system.
2. The Government’s (His Majesty) Attitude
In the first meeting of the League for Freedom and Democracy553 in Hungary, 9-13
August 1992, the Speaker of the Tonga Legislative Assembly, the late Hon. Fusitu’a,
claimed that ‘Tonga is the only country where there is complete freedom … .’554 He
went on to argue that there is no democracy unless there is freedom and ‘Abraham
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Lincoln’s definition of democracy, a government ‘of the people, by the people and for
the people’ is out of date’. To shed some light on his claim, he explained:
In Tonga we do not practice party politics, we practice consensus politics. In
party politics the emphasis is for one party to gain power and take the leadership
role, and the strong will rule over the weak, but in consensus politics every
member of the society, from the weak to the strong has a say. The emphasis is
not to gain power but to contribute ideas and programmes for the advancement
of the country as a whole.555
As far as the practice of consensus politics in Tonga is concerned, Fusitu’a believed that
a good example is the Tongan parliament where at times there is fierce debate, yet in
the end it is all for the advancement of the country.
At another event in 1996, a Cabinet Minister expressed his views that a democratic
government ‘is a very expensive form of government.’ 556 Seeing Tonga as a poor
country, he saw that the Tongan way of cooperation as the more affordable option for
Tonga and not democracy.557
It is reasonable to accept the Minister and Speaker’s views as representing the
Government’s stance on the issue of democracy. What they reveal is an attempt to
form a definition of democracy which revolves around culture and the Monarch. An
end result of that is the longevity of the vestiges of the absolute monarchy.
Even Dr Hu’akavemeiliku, who had been a Government Minister since 1969 and
served as Deputy Prime Minister, agreed that Tonga is democratic because of the
freedom that the people enjoyed. The only area that he thought that was open for
discussion was representation in Parliament.558
At one point, the Government tried to control those who contributed to the broad-based
domestic opposition. For instance, the Government reacted when the Movement held
its 1992 Convention.

When an American Senator came to Tonga to attend the
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Convention, he was turned away at the airport. In an interview with Mr Pohiva in 1993,
he commented on the reaction of the Government by saying that they are confused but
‘they don’t want to surrender, at the same time they do not know what to do.’559 He
continued that that the Government is ‘looking for support, but they are not doing
anything to put right what is wrong, and be serious about it…They are not doing
anything at all.’560
Further, the Government also tried to discredit the reputations of members of the
Movement with personal attacks.

For instance, through a Government weekly

newspaper, The Tonga Chronicle, they printed letters claiming that a woman was
impregnated by one of the members of the committee.561
Generally speaking, the Government’s attitude was seen as insensitive to the popular
demand for change. It may have been the root cause of the agitation for increasing the
number of people’s representatives. This intensified the public calls for Ministers to be
elected by the people before they were appointed to ministerial positions. It also had an
impact on the Government’s policies as they lost popular support while it put a lot of
extra pressure on the Constitution and the political system.
In summary, the top-down distribution of power became the focus of intense political
debate, which rose particularly in urgency during the 1980’s and 1990’s during the
reign of Tupou IV. The 1980’s was distinctive because of the social conditions set up
in the previous two decades, including the major moves towards development Tupou
IV initiated. As such, new professional and business opportunities had led to the
increased status of commoners, whose skills could now surpass traditional elites in
various fields.562
Movements for parliamentary reform evolved, significantly in the Legislative Assembly
and with a group advocating for the idea of democracy to underpin the reform of the
Parliament. It should be noted that although clause 67 of the Constitution states that
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parliament was a forum for discussion (fale alea), there were certain subjects that were
off-limits to be discussed or voted on by the representatives of the people.
Consequently, we cannot completely rule out the idea that the people did not want a
change in the system of government. For example, only nobles of the Legislative
Assembly were allowed to ‘discuss or vote upon laws relating to the King or the Royal
Family or the titles and inheritances of the nobles…’563
By the 1990s, it was clear that the global democratization process was creating pressure
for Tonga to advance its democratic process. At the same time, Tupou IV held back for
a number of reasons. One of them was because of his lack of confidence that the
people of Tonga were capable of deciding their future.

He thought that people

especially those in the living in the ‘outer islands and in the rural areas’ were not
concerned with change in the form of government but rather with their daily
activities.564 However, if the King was serious enough, he could have influenced the
Government to provide the people with enough information so they would be well
informed enough to make the best and most well informed decisions. In that way, the
people would be responsible for their choices and for the direction the government
took. It was difficult for Tupou IV to foresee any major political change taking place
during his time. 565 Tupou IV’s main issue with democratic government was that it
would be difficult to control.566 He believed that a democratic government would not
be able to do very much but it could make it possible for communism and a dictatorship
to come into power and he was afraid that even a small move for a change would result
in a coup d’etat.567
PART E - Tupou V Regime (2006 – 2012)
While Tupou V served as Crown Prince, he was also an entrepreneur. His business
ventures included a beer brewery (which he co-owned), an airline, the Shoreline group
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of companies which owned and operated a mobile phone and digital television
network.568 He also owned the only Shoreline company that distributed electricity in
the Tonga and because of his direct involvement, major controversies surrounded him
and his businesses.

One such example in 2004 relates to his manipulation of

government policies in favour of his airline business. In July of that year, the Prime
Minister (who was his younger brother and also the Minister responsible for Civil
Aviation) issued a one-airline policy.569 Even though there were two airlines, the right
to operate in Tonga was granted to the Crown Prince’s company who was also Prince
Regent570 at the time of the decision.571
Generally speaking, while Crown Prince Tupou V also had local business partners who
were benefitting from these profitable business ventures. For instance, once the Crown
Prince’s company took over the distribution of electricity in Tonga, they promised to
lower the people’s electricity bills. However, whilst there was an improvement in the
service, the people were more concerned with the surging electricity bills and the fact
that the Crown Prince’s company board of directors were receiving TOP$300,000 as
salaries.572
Tupou V agreed that Tonga should have a good parliament and not ‘the school-boy
democracy that had been preached by people who are in parliament.’573 He referenced
America, Japan and the European party systems. He explained that in these systems:
the great industries, the most profitable companies in the country actually pay
for both sides, so that while the public is called upon to exercise their
democratic right, for one day every five years, you can be sure that whichever
side becomes the government, they will continue to promote and defend the
country’s essential interests…despite the fact that each elected government
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spends the first year trying to dismantle all the work that been done by the
previous government, it is a shame.574
He contended that Tonga wanted a responsible system of commercial sponsorship.
Tonga already had an infrastructure that was associated with that of a Monarchy. In
other words, he saw the institution of Monarchy as the nuts and bolts for Tonga’s
democracy to work. However, the Monarch was conscious of the uncertainty in the
future. In an interview in 1993,575 the Crown Prince remarked that a well-structured
political party which had gained the confidence of the people may even be an heir to the
power of the King.
In 2001, he led Tonga to make changes to the means of communication within the
nation as part of opening their doors to the outside world.

He saw information

technology as a major variable for the development of the economy and that it could
help lift the standard of living of the people. 576 It was considered to be the most
important infrastructure that would provide a catalyst to provide ‘distance learning, telemedicine and the expansion for the Royal School of Science.’ 577 He invested in
introducing wireless telephone service and a fibre optic connection in Nuku’alofa. He
envisioned a wired-up society to ‘provide liberation for the common man greater than
that originally given him by the automobile.’578 Essentially, he wanted to put Tonga at
the forefront of information technology,579 envisaging that a faster and cheaper on-line
service will be used by most of the people which will in turn advance Tonga and its
economy.580
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When Tupou V assumed the throne after his father passed away in 2006, pro-reformers
and their supporters petitioned for him to give up his businesses since they presented an
actual as well as a potential conflict of interest with his position as Monarch. He
divested himself of all business interests, except his interest in Tonga’s domain name
‘.to’ (which he and his American associate co-owned). The same as his father, Tupou V
wanted to move Tonga in the direction that would further modernize Tonga. This
liberal attitude ushered in more investments in Tonga as more television and FM radio
stations were established, new water pipes were installed in the urban area, and new
businesses were also created.
Tupou V felt that the Constitution has grown and was mature enough to protect the
institution of the King in Tonga.581 Along these lines, Moala stated during our talanoa
interview:
In the past, the discussions of the reform were done informally in kava
gatherings in the communities. As time goes, the reform public discussions
elevated to a more formal setting. I think that is why Tupou V and a lot of his
advisers came together and took the reform more seriously.582
However, he came into power at a time where people were empowered by education
and outside influences to speak up openly in public bringing up the lack of
accountability in the ruling of the Monarch. Initially fearing no threats, he allowed the
Prime Minister to administer the country. Due to his father’s ill health, Tupou V was
effectively ruling earlier before his father passed away. This is demonstrated by the
sufficient confidence he had in the people that he picked a commoner to hold the
position of Prime Minister in 2005. This Prime Minister was permitted to pick his own
Cabinet Ministers, subject to approval by the King. More importantly, in 2008 Tupou
V announced that he would agree to relinquish his executive power and he called for a
constitutional and political reform to be effective in 2010. In other words, he felt that
the time was ripe to open the door for political reform. This will be addressed in greater
detail in Chapters 6 and 7.
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II. Conclusion
This Chapter has explored the background related to the decisions the Tongan
Monarchs made in the lead-up to the adoption of the 2010 Constitution. Global factors,
such as globalization and various structural conditions that had been established by
migration and education policy changed the political landscape in Tonga in the 1970s –
1990s. The Pro-Democratic Movement’s work in Tonga shows there was a desire for
democracy on the part of the public. Their calls did not diverge from the existing
values inherent in the Tonga governing institution of the Monarch, and they argued for
accountability rather than challenging his position. They wanted conservative change
rather than sudden change. They did not reject the King, they questioned how his
power and the power of Ministers were exercised. To the Pro-democratic Movement,
the Monarch, and the idea of ‘Hau’ or traditional leader of Tonga, were not sacrosanct.
Rather, it reflected the existing hierarchical status quo, which should change in order to
create a more equitable society. But it was easy to categorize the movement as a
national threat as it challenged the Monarch’s special status as a symbol of national
unity. For while these factors and conditions may have influenced the Monarchs, as
noted above, it was they that were clearly the drivers of democratization in Tonga.
In 1968 Huntington theorized that the reforming monarchs would become victims of
their own reforms. However, contrary to Huntington’s theory, the Monarchs and the
Constitution were essentially at the centre point around which the entire Tongan
political system revolved. It should be noted that the Government tried to suppress
their critics using the laws and the courts. At the same time, the Monarchs came out
and engaged with the country’s shifting political, economic and social orientations. As
a result, they are part of the modernized and democratized world.
As this Chapter makes plain, reform and changes to the Constitution could only be
possible in Tonga if the Monarch is on board. However, as Fa’otusia observed in the
talanoa, towards the end of Tupou IV’s reign, the Monarch:
…cannot ignore the social, economic and political shift in the Tongan society.
The Monarch cannot stand ideally or fight the transformation that Tonga was
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going through. They knew that the wind of change has hit Tonga and it was
time to act.583
The next Chapters will follow the background from this Chapter to explore how it
influenced the process of constitutional reform that took place in 2010 and its outcome.
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Chapter 6

THE WEAVING PROCESS OF TONGA’S 2010 CONSTITUTIONAL REFORM
The history of democracy is a memoir of struggles; it did not emerge by virtue or
chance. The desire for freedom, the urge to throw off the shackles of oppression, was
the driving motive that mobilized the masses and eventually became a force that many
ancient regimes all over the world could no longer resist. Tonga is not an exception. It
was clear that by the 21st century, some Tongans had an earnest desire to have a
genuinely participatory democracy and not the democracy of 1875.
As discussed in the previous Chapter, the people’s increased interest in political
affairs was generated by factors such as education, migration, and the Pro-democracy
Movement. Further, constitutional reforms had been contemplated since the 1990s
because of the political dissent following a period of unrest caused in part by concerns
about government accountability584 and the intransigent and unyielding response by
Tupou IV’s Government to the Movement’s demands. 585 Change was not easy
because, for the most part, it was blocked by Tupou IV and his ministers who were
supported by the nobles.586 Significantly, Ian Campbell notes that this intransigence
caused the ‘increasingly losing of respect of their critics who, earlier in the process,
would have been satisfied with less comprehensive reform.’ 587 In his view, the
Constitution of Tonga was flexible and non-specific enough to permit changes that
would have satisfied critics simply through the adoption of modified conventions.588
However, in response to this blockage, the Movement invoked the term democracy to
make their case in Tonga and abroad.
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Regardless, Tupou V had a different approach to the modern changes pervading the
country and the call for democracy. Exploring this perspective requires consideration
of the consciousness of the nationalistic and cultural psyche in order to understand the
various dimensions affecting and influencing why and how actors in the constitution
weaving process make their decisions. It raises questions about the motivation and
intention behind the process and its design. It is only by considering constitution
weaving in this context the can one truly gain some insight into the intention of the
process and the design. More importantly, it is important to understand whether the
amended Constitution proves to be a truly ‘transformative’ document. Drawing from
the framework in Chapter 2, this Chapter focuses on Tupou V’s understanding of the
‘king’s predicament’ as it pertains to Tonga and his roles in instigating and guiding the
process of constitutional weaving that led to the 2010 constitutional and political
reform. The first part explores the principle of constitution weaving to form the
building blocks for the second part which explores the eight stages of the reform
process that led to Tonga’s constitutional and political reform in 2010.
I.

The Principle of Constitution Weaving

Chapters 4 and 5 chronicled the push for political and constitutional changes in Tonga.
Eight principal sources contributed to the making of the ultimate reforms in 2010 and
demonstrate how the Monarch and His Government wove the constitution making
process in 2010. This Chapter will examine the contribution of each individual source.
The conceptualization of the term ‘constitution weaving’ is an attempt to signify how
traditional constitutional making and the elements of modern/western constitution
making were woven together in developing the 2010 constitutional reform. Identifying
and preparing the strands from the pandanus tree for ‘constitutional weaving’ requires
an understanding of the tradition and insights of Tongan practice in order to understand
the reformed constitutional mat.
The features and characteristics of Tonga’s polities explained in Chapters 4 and 5 are
significant in the context of constitution building for several reasons.

First, the

constitution building took place in a polity with a constitutional monarchy where the
Monarch held and exercised executive power and legislative power that is shared
between the Monarch and the Legislative Assembly. This feature affects both the
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process and the substance of constitution weaving. Second, the constitution weaving
was made for Tonga with a population of only over 100,000.

This factor has

implications for both the constitutional design and the process. It is a small population
in a structured society where the kinship system is considered important for the unity
and the order of the society.
As outlined in Chapter 4, the 1875 Constitution of Tonga takes centre stage and is a
focal point in the nation because the document does more than just regulate the
branches of government or protect freedoms. The Constitution also defines the status
of the citizens according to their birth and reflects the ordering of Tongan society
through traditional governance by chiefs. The Constitution provides for the key roles
and status of the Monarch and the nobles who are engaged in the work of the Executive
and the Legislative branches of the Government.
However, the 1875 Constitution is the product of the work of one person: King Tupou I,
with the help of his advisor, Shirley Baker. Although it was granted to the country and
the people as a gift, the process of its making is a reflection of Tonga’s traditions which
is dictated by a one-way downwards flow of instructions. Hence, the traditional sense
of constitution making is a linear process.
•

The Effects of the Political Unrest and Riot on 16 November 2006

In examining the process of constitution weaving and the roles of the Monarch in this
process, it is necessary to mention the significant upheaval and civil unrest that took
place on 16 November 2006. To some, the 2010 constitutional change is a result of
the unrest that was caused in part by concerns about government accountability.589
From this perspective, the 2006 riot was a culmination of the Movement’s pressure
for change as outlined in Chapter 5. In a similar vein, it suggests that it was the riot
that compelled the Monarch to introduce the constitutional and political reforms.
On the other hand, writers such as Campbell 590 and Powles 591 have mentioned a
mixture of reasons for the riot and the burning. In my talanoa interviews,592 it is clear
589
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that the motive behind the actual burning of business premises in 2006 was alleged to
be the result of commercial rivalry (aimed at ‘foreigners’, big business owners such as
Dr Sevele, and others who were targeted). In fact, the march that took place the
evening of 16 November, was indeed planned by certain Pro-democracy people, who
had then tried to call march off. They were appalled by the arson, because others with
a different agenda were responsible for it. 593 As will be delineated later in this
Chapter, the plan that Tupou V had in mind to democratise Tonga was already in
motion and had been made known to his close friends long before 2006, so it has been
suggested that the riot did not influence the Monarch’s decision to concede power.594
While that may be so, one still must wonder at the impact of such an extreme action
involving a riot, the first of its kind in Tonga’s modern history. Clearly, such an event
does not come out of the blue.595 Consequently, the riot was a declaration as well as a
warning through a social movement that something was seriously wrong.
To provide more background, it is important to consider the structural factors of
modernisation as discussed in Chapter 2 and the evolution of changes that took place
in Tonga that is discussed in Chapter 5 (Part D). These two Chapters set out the
historical context and establish a baseline for evaluating Tonga’s democratisation
through a hybrid methodological focus that is comprised of a combination of
modernisation and the King’s voluntarism approaches.
By the 21st century, a number of factors paved the way for upheaval in Tonga. These
factors include emigration, education, economic stagnation, youth unemployment,
media and a Constitution that was becoming outdated.596 The modernisation process
introduced during Tupou IV’s reign brought changes in the political dynamic as more
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common people began to question the government policies and people began to
demand more accountability. Educated people were well represented in the churches.
They had experience from abroad about how democracy works. Stephanie Lawson
has explained that it was these educated returnees to Tonga that were instrumental to
the establishment of the pro-democracy movement in the 1970s.597
Public dissatisfaction with the status quo emerged in 2005, when members of the
public service went on strikes and organised protest marches to voice their concerns
over a number of issues involving public service reforms, utility costs, as well as the
political change in 2005. This public service strike prompted the commissioning of
the National Committee for Political Reform (NCPR) by the Legislative Assembly
that was endorsed by the King in October 2005.
Nevertheless, in November 2006, riots in Tonga broke out. One of the many reasons
was due to the Government’s failure to accept a reform proposal presented by the
representatives of the people or the Pro-democratic Movement. In particular, the
2006 protests and riots grew out of frustration because the NCPR’s plea for the
different stakeholders to work together did not eventuate in the Parliament, with
politicians primarily focused instead on institutional arrangements and reforms to the
political system–in particular, the composition of the new parliament.598 As will be
outlined later in this Chapter, this difference led both the Cabinet and the ProDemocracy Movement to re-submit to Parliament their respective models
(Movement’s submission and the Cabinet’s Roadmap for Political Reform) that they
had submitted to the NCPR.599 To support the Movement’s cause, ‘Akilisi Pohiva
called on the people to show their support by gathering at the public field opposite
Parliament, Pangai Si’i. This occurrence set in motion a sequence of events that
would eventually result in the political riots of 16 November 2006.600
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First, the hundreds of people that gathered at Pangai Si’i wanted to pressure the
Legislative Assembly into implementing the Movement’s (People Committee on
Political Reform) recommendations because they had lost confidence that Cabinet
would consider the NCPR’s report.

Some Members of Parliament were not

comfortable and persuaded the Speaker, Lord Tu’ilakepa, not to convene its meeting
unless the people left Pangai Si’i.
During this time, some of the People’s Representatives started a negotiation with
Prime Minister Sevele. They demanded of the Prime Minister that the Cabinet accept
the Movement’s recommendations and also reminded him that the people in Pangai
Si’i could not be controlled should no satisfactory decision be made.601 Later the
same day, Prime Minister Sevele agreed to present the Movement’s recommendations
for endorsement by the Privy Council and the Legislative Assembly.

602

Unfortunately, by then, the mood had changed and it was already too late; a violent
riot already had started with burning and looting.

Rioters marched along the

Taufa’ahau Road looting and torching businesses and vehicles along the road,
including businesses owned by members of the Royal family603 and their friends, as
well as businesses that were owned by Chinese nationals. As a result, the capital’s
central business district was destroyed, eight lives were lost,604 and over 900 people
were arrested and questioned by the police with the help of the Tongan military.
Halapua publicly blamed Prime Minister Sevele and called for his resignation.605 ‘Ana
Taufe’ulungaki explained that a press statement released by the Sevele on 19 October
2006 fuelled the situation.606 Sevele’s press statement was in response to the NCPR
Report which outlined the Government’s commitment to the reform and the
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Government’s Roadmap (which will be covered later in this Chapter) to Political
Reform which was different from the NCPR’s recommendations. The differences were
interpreted by the Pro-Democratic Movement as an attempt to slow down the reform
process so that ‘things will never change.’607 However, the Cabinet in turn blamed the
Movement for calling the gathering and inciting the crowd. The Movement blamed the
Cabinet for not ceding to the ‘will of the people’.608 A week afterwards, the Prime
Minister’s Political Adviser, Lopeti Senituli, publicly denounced and condemned the
NCPR report, and strongly criticized the methods employed in the conduct of the
talanoa.609
In hindsight, the riot has been described as a delaying factor to the political reform that
was already set in motion.610 The riot was certainly not the precipitator of the reform
process. That is because the riots and demonstrations were generally out of character
for Tonga’s culture and tradition of peaceful protests. 611 Even though they raised
concerns about the future status of the monarchy, they ‘did not directly put pressure on
the King to abolish absolute monarchy.’612 This is premised first on the belief that the
riots were not a representation of widespread support for major reform. Secondly, prior
to the riots, Tupou V had already publicly announced his support for the devolution of
executive powers.613 Even the public consultations confirmed that there were a great
number of people who preferred the status quo of the King and the nobles, reflecting
fears as to what the future might hold for them without the King.614
The significance of the 2006 riots was that it helped to focus the Cabinet’s mind on the
task at hand and ‘vindicated’ Tupou V’s ‘belief in the system’s approach to change’.615
It convinced Tupou V that the political reform was necessary and insisted that it go
607
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ahead. Hence, the fact that riots did in fact happen in Tonga, claimed eight lives and
destroyed a lot of properties - cannot be ignored as part of the process that contributed
to the constitutional reform. However, as Campbell cautioned, it should be noted that
the political reform was not a response to the riot or the civil unrest.616 This is because
when the riot broke out, Tupou V’s reform was already in place. Further, Tupou V had
already made known that a democratic system of government was the best form that
would help Tonga’s economy.617 Thus, the riot and civil unrest are recognised only as
part of the complicated and lengthy process that was largely directed by the Monarch,
which led to the 2010 reforms.
The foregoing discussions provide building blocks to assess how the 2010 process of
constitutional reform wove a traditional constitution making process with a democratic
framework and the stages that led to legitimize the outcome of the approved 2010
constitutional reform.
II.

The Stages of Tonga’s Constitution Weaving

It has been found that there ‘is no single correct approach to constitution making’ and
unlike elections or other tasks which aimed at creating a democracy, a ‘constitutionmaking does not follow neatly prescribed stages.’618 Hence, each nation adopts its own
process that works for them or meets the social needs of that nation.
Jon Elster identifies three specific forces of motivation that should guide how processes
are designed: reason, passion and interest.619 By understanding and manipulating these
forces, constitution makers can predict and design processes that are more likely to
work towards their preferred ends. Brandt et al., assert the following:
In designing the process, attention is focused largely on what we may call the
‘official’ process: of institutions created or used for deliberations and decisions,
of constituencies and interest groups formally represented, of rules for decision616
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making, and so forth. But these do not capture the range of complexity of the
activities, including lobbying and scheming, that go on outside the formal
process.”620
At any rate, the following stages outline the weaving of Tonga’s constitutional and
political reform in 2010.
Stage 1 - Monarch’s Decision on how to proceed
My talanoa interview with Dr Feleti Sevele suggests that while still the Crown Prince
of Tonga, Tupou V was favourably disposed toward Tonga’s political reforms. 621
However, his approach to the reforms was a careful and gradual one where he preferred
to introduce them by changes to convention rather than constitutional amendment.622
The public was neither aware of this nor his plan for the political reform. Even so, one
of his close friends who was privy to this information was Dr Feleti Sevele, a wellknown businessman and democratic reformist. Dr Sevele knew about Tupou V’s (then
Crown Prince) reformist position as early as 1999 when he was encouraged by him to
run in the general election to the Legislative Assembly. According to Sevele:
…I told the pro-democratic guys that change is coming and it would be within
10 years…because I had been in touch constantly with the then Crown Prince. I
knew his views on political reform and what he had planned.623
Clearly, Tupou V knew the importance of constitution building and the need for it to be
representative. This is evidenced by the fact that he supported his first cousin, the late
620
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Prince Tu’ipelehake, when he raised the matter of political reform in the Legislative
Assembly and to move for the establishment of a national committee on political reform
to gauge public opinions. As noted by Ian C Campbell, this motion was “strongly
resisted by fellow Nobles’ Representatives, and it passed the house narrowly only after
it became known that the crown prince wanted it.” 624

Such moves for public

participation are explained by Kirsti Samuels:
An unrepresentative or imposed constitution created or aggravated dissent and
political tensions, whereas a representative constitution building process
provided a forum for the negotiation of solutions to the divisive or contested
issues that led to violence, or for a negotiated transition from an authoritarian
regime…Participatory processes can play a reconciliation and healing role
through societal dialogue, and can support sustainable peace by forging a
consensus vision of the future of the state.625
In situations where public consultation is successfully implemented, the “people most
able to cause violence accept the basic terms and are willing to process disagreements
in constitutionally accepted ways”.626
Nonetheless, the first indication of changes from the Monarch took place on 10
November 2004, when the then-Prime Minister, Prince ‘Ulukalala Lavaka Ata (now
Tupou VI) announced that Tupou IV had agreed to changes to be made to the political
system. Subsequently, it was announced that after the March 2005 general election two
of the elected Nobles’ Representatives and two of the People’s Representatives would
be appointed to Cabinet, thus enlarging it to 16 members. These new ministers would
be required to resign their elected positions and would be replaced through by-elections.
This announcement also had a proviso that the Cabinet Ministers’ tenure in office
would depend on their being re-elected.
The reason for this step was explained by the Crown Prince as giving government the
benefit of the advice of people who held popular confidence.627 Although in the short
624
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term the size of Cabinet would increase, attrition would later reduce the Cabinet to its
usual size. This step was the first one towards a Cabinet made up wholly of elected
members. Lady Eseta Fusitu’a, who was then the Chief Secretary and Secretary to
Cabinet recalled being summoned by Crown Prince Tupouto’a (who later became
Tupou V) and Prince ‘Ulukalala (now Tupou VI) to be told of their plan. 628 She
admitted that she was not expecting it and when asked to explain it on television to the
public, she felt that it was not her place to do so; it was not a small thing but a huge
undertaking on the part of the Monarch.629
The announcement received a mixed reception from the advocates of reform, some of
whom accepted it as a step in the right direction, while others regarded it as a
Machiavellian ploy. 630 Consequently, this change marked the beginning of tactical
political openings.
In sum, Tupou V saw that political reform requires more than a linear imposition of
revised constitution. Instead, he needed two important elements that were necessary to
move the planned reform process: 1) A trusted driver in the Cabinet and a loyal friend
to see that his plan is implemented; 2) Representative public participation to legitimize
the process, to ensure the efficiency of the process and ensure the sustainability of the
constitution.631
Stage 2 – An institutional Restructure to include elected members of
Parliament and to increase the numbers of Ministers in Cabinet
The appointments of the elected members from the Legislative Assembly into Cabinet
were duly made as promised in March 2005 at the time four elected members of
Parliament were added to Cabinet: two from the nobles’ table and two from the

627

Privy Council and Cabinet.

628

Interview with Lady Eseta Fusitu’a (Tonga: 19 April 2018).

629

Ibid.

630

Ian C. Campbell, “The Quest for Constitutional Reform in Tonga,” (June 2005) 40 (1) The Journal of Pacific
History 91-104.

631

Sarah C White, “Depoliticising development: the uses and abuses of participation,” (1996) 6(1) Development in
Practice 142, 143. White states that public consultation process is highly complex and contextual and is a political
issue. She also identifies interests and motivation of those in power vis-à-vis the public in order to illustrate the
complex dimensions of constitution making.

166

people’s representatives. One of the People’s Representatives selected to become a
Cabinet Minister was the aforementioned Dr Feleti Sevele.
Then in October 2006, only a month after coming to the throne, Tupou V publicly
announced his support for political reform and volunteered to relinquish his
constitutional authority. Although credited for his immediate support for political
reform, he also was criticized by many for insisting on retaining significant areas of
influence.632 In particular, the appointment of key positions such as all of the judiciary,
the Attorney General, the Lord Chancellor, and the Police Commissioner would remain
in the Monarch’s hands. In addition, he would retain his existing powers to pardon,’ to
appoint the Commander of the armed forces, and the powers in relation to law-making
(assent/veto) and the legislature (convoke/dismiss).
Dr Feleti Sevele was then appointed as Prime Minister in 2006. The new common
Prime Minister was given the privilege of nominating his own Cabinet to the King, to
form the Government of Tonga and to be responsible for the day to day running of
government.
This new dynamic of ministerial appointments also met with a mixed reception. The
goal was questioned due to distrust and wariness of the King’s and government’s
intentions.633 However, Dr Sevele revealed during our talanoa that the main reason he
was appointed to the position was that Tupou V believed that ‘he could get the job
done’634 in relation to the reform that he envisaged for Tonga. He explained that Tupou
V was a good friend for many years so the trust in their relationship made his job during
his term very efficient.635 However, what is not emphasized enough is the fact that
bringing in four more Cabinet Ministers increased the size of that body from 12 to
16.636 As discussed in Chapter 6, this gave the Cabinet further voting strength in the
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Legislative Assembly. This was a vital element of the constitution making during the
reform process.
On the other hand, according to Teaiwa and Koloamatangi, the people were skeptical of
these new appointments because it ‘came on the heels of such characteristic intransigent
wielding of power’.637 The new ministers had only been brought in after the forced
resignation of the previous officials who were held responsible for the multi-million
dollar collapse of the national airline. Others, such as, Kalafi Moala suggested that
Tonga’s financial crisis played an important part, adding that there was some suspicion
that the new ‘reforms’ were simply meant to paint a positive image to global financial
institutions that required a move towards democracy as a condition for aid and loans.638
Secondly, the elected members who were appointed to ministerial positions had to
resign as people’s representatives. By virtue of Clause 51 of the Constitution,639 the
new Ministers will serve at the ‘King’s pleasure’ and not in accordance with the terms
of general elections. The main issue concerning the people was whether these elected
Ministers could serve two masters-the people who elected them and the King who
appointed them.
In summary, the Monarch led the reform in Tonga by appointing people whom he
trusted to drive these reforms.

He introduced the practice of appointing Cabinet

Ministers from elected Members of Parliament.
Stage 3 - Public Participation/Engagement - National Committee on
Political Reform (NCPR)
The NCPR was established after the late Prince Tu’ipelehake (Tupou IV’s nephew, and
a Nobles’ representative, dubbed ‘the People’s Prince’) offered a parliamentary motion
in October 2004 for the formation of an independent National Committee of the
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Kingdom on Political Reform or NCPR. 640

This motion was approved in the

Committee of the Whole House on 12 October 2004 by vote of 12 to 6.641 However the
NCPR did not formally meet until almost a year later in October 2005.642 During this
timeframe, the NCPR was able to get the blessings and support of Tupou IV, the Crown
Prince Tupouto’a (later Tupou V), the Privy Council, Cabinet and the Legislative
Assembly.643
NCPR operated as a Committee of the Legislative Assembly. Because of the nature of
its membership (with the inclusion of non-parliamentary members), the Committee was
called a ‘National’ Committee instead of a committee or sub-committee of the
Legislative Assembly. The NCPR was financially supported by donors from Australia,
New Zealand, the United Kingdom, the USA and the European Union.644 This wide
financial support was based on the NCPR’s national status and wide support from both
Monarch and Government on one hand and the Legislative Assembly on the other.
The NCPR was set up as a body to gather the views of the public on political reform in
2005. The parliamentary motion for its establishment was an acknowledgement of the
growing appeals and petitions from the public for a more democratic system of
government in which the majority of parliamentarians are elected by the people. In
Prince Tu’ipelehake’s words, the motion responded to an unsuccessful motion in the
House by the People’s Representatives for a referendum the previous year:
I knew that that motion would not be passed, so I spoke with some of the
People’s Representatives, and expressed my opinion that their approach was
confrontational against the government, and I didn’t think they would accept it,
and they didn’t. [This was] about the same time I was working on this plan. I
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was certain that my approach would be more acceptable to government, because
the National Committee approach was not too confrontational.645
Prince Tu’ipelehake’s original conception for the working process of its committee was
expressed in an interview in May 2005:
Once the committee is established, they will then have to organize public
meetings for Tongans, and foreigners to attend, to express their views, in
relation to the working mandate of the committee. For example, if the
working agenda is on an agricultural legislation, then you can’t turn up with
something on fisheries. There will also be a restriction on speech time, and
most importantly proposals must be in writing, because at the end the
committee has to present reports to Government and to Parliament.646
i.

NCPR Terms of Reference

The terms of reference of the NCPR were to consult widely and record public opinions
on political and constitutional reforms and to propose laws and changes that foster unity
within the country in order to promote social and economic development for the people
of Tonga.647 These terms provided not only the NCPR’s mandate they also reflected
Tongan perspectives, which view the world as holistic and that all its elements are
interdependent and connected.648
At times, the NCPR was accused of losing its focus, for example, by collecting data on
economic and social issues, which was considered by some to be irrelevant to its
mandate instead of consulting solely on political and constitutional reform. 649
However, the NCPR was of the view that all these questions – constitutional, political,
economic and social issues - were linked and connected and therefore must be
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considered together.650 This is especially true in the rural areas. In these areas, the
NCPR reported that their immediate concerns were not political reforms, but rather the
improvement to people’s daily lives, such as water, sanitation, transport, education and
health, access to markets, and opportunities for paid employment for their youths.651
ii.

NCPR Members

The NCPR was comprised of nine members, mainly of the Legislative Assembly,
together with experienced outsiders who were appointed in 2005 by the Legislative
Assembly. Members included one representative of the nobles; two of the people’s
representatives; one representative of the government and four independent or eminent
members. These individuals were:
-

Prince Tu’ipelehake as Chairman

-

Two Peoples’ Representatives: Fineasi Funaki MP (Ha’apai) and Clive Edwards
MP (Tongatapu). They were subsequently replaced for short while by Isileli
Pulu MP (Tongatapu) and in the final stage by Samiu Vaipulu MP (Vava’u) and
Viliami Kaufusi Helu MP (Vava’u)652

-

One Government Representative, Hon. Malupo MP (Governor of Ha’apai)

-

One Nobles’ Representative, Hon. Tangipa of Vaipoa MP, Niuatoputapu

-

Four eminent persons: Dr Sitiven Halapua (Director of Pacific Islands
Development Program, East-West Centre); Dr Ana Taufe’ulungaki (Senior
Lecturer at the University of the South Pacific); the late Dr Langi Kavaliku
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(Former Tongan Cabinet Minister); and ‘Aisea Taumoepeau (lawyer and former
Attorney General).653
The NCPR invited the public either individually or in groups to submit proposals for
political and constitutional reform. They engaged with all the communities ‘regardless
of how small, remote or inaccessible’ they were.654 In this process, ‘they travelled by
air, by boat, by car and on foot’ in order to reach them.655
iii.

NCPR Methodology

The Committee adopted a framework and methodologies from within Tonga’s own
cultural and social contexts. The practice of ‘fofola ‘a e fala kae talanga ‘a e kainga’
was adopted as the guiding framework, which means in English: ‘spread the mat and
engage the community in dialogue’.656 They engaged with the Tongan communities in
the process of ‘rethinking, reflecting, and articulating their visions, their hopes, their
challenges, and their opportunities for a better community for themselves and their
children, and ultimately for a better future and a better Tonga.’657 Hence, it used a
talanoa methodology as explained in more detail in Chapter 3 of this thesis. It was a
more appropriate and meaningful way of collecting the data needed by NCPR to fulfill
its given mandate. This methodology allowed for extended dialogue leading to better
mutual understanding.
Additionally, NCPR received formal submissions from groups and individuals, and
collected e-mails, letters, faxes, phone calls and participated in informal discussions. In
the end, NCPR was able to collect its data through a number of means – written records
were made during the talanoa; and these were backed up by audio and video recordings
of all sessions. These were in addition to materials collected through other means. In
total, NCPR consulted with over 170 communities in Tonga and abroad.

They

collected more than 600 hours of transcribed audio and video materials and they
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received more than 15 group and individual written models as well as data through
emails, letters and other materials.658
iv.

NCPR Public Consultation

The main purpose of the NCPR was ‘to receive and consider submissions, hold
consultations and facilitate talanoa ‘informal talks’ relating to political and
constitutional reforms and recommend legislation with a view to building national
unity and promoting the social and economic advancement of the people.’ 659 As
mentioned in Chapter 3, the method of talanoa allowed people within communities to
present their ideas freely and openly. It is a process of data collection which is
unrestricted and unstructured without an agenda, that emphasizes listening and
interpretation. Through the talanoa process, the NCPR members believed they were
better placed to identify the ‘underlying’ principles and values that will then be used
as the ‘building blocks’ for any constitutional reform.660 In a presentation at the 2013
Conference for the Future Leaders of the Pacific, Halapua stated:
The difficulty [with structured dialogue] arises when ‘the people’ is dissolved
into the ‘imaginary public’ in the language of those who hold the position of
leadership. A position of leadership [is] comprised of members of a particular
group made up of men and women of power who [are] in alignment with their
own interests [who] lead or influence others within a given context. This
creates a growing increasing gap between those who hold the position of
leadership and the ‘imaginary public’.

Often the individual feels that

whatever his commitment amounts to, it no longer has any connection with a
leader’s own interests. For such [an] individual, and for many thousands of
the people, who feel isolated and displaced from a system of governance, the
position of the leadership has locked itself into a self-fulfilling relationship
with its own conception of an ‘imaginary public’. When this occurs, positions
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of leadership become the target of a growing conflict with the people [and]
thereby stifles any genuine development of democracy.661
My talanoa interview with Sione Tekiteki, who was working in Parliament and with
the NCPR, revealed that members of the NCPR had differences of opinion over the
methodology to use. 662 The people’s representatives in the NCPR wanted a more
focused approach and argued that the NCPR needed to formulate specific questions in
order to draw out whether the people wanted political reform or not. If so, people
needed to provide the kind of reform they want. They saw the NCPR’s talanoa
process as complicating its work and expanding its mandate to include other
conditions, such as economic and social issues. 663 The people’s representatives
wanted the NCPR’s consultation to focus on political reform only. Pesi Fonua also
expressed the same sentiment during his talanoa interview with me.664 His view is
reflected in a 2006 article in which he stated that the talanoa methodology was too
abstract, likely to confuse people, and was probably not the best option considering
that a six-month deadline had been set for the work to be completed.665
Despite these arguments from the people’s representatives, other members – Sitiveni
Halapua and Dr Ana Taufe’ulungaki - were adamant that the NCPR’s talanoa process
was the most appropriate consultative method. They argued that the conventional
methodology suggested by the people’s representatives would divide the country at a
time when the Committee should be promoting national unity.666 It was also believed
that engaging in a survey and any other means would politicise their work.667 In the
end, the NCPR agreed to adopt the talanoa methodology for their public
consultation.668
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Tekiteki explained that during the public consultations, some members tried to offer
their opinions instead of listening. 669 In some instances and places, people were
somewhat uneasy and did not like that the consultation was not structured.670 It was
apparent that the NCPR’s divisions over the methodology to be adopted had trickled
down to the community level, for it became an issue discussed in the consultations.671
The NCPR started its public consultations in Tonga and abroad on 11 February
2006. 672 It offered the people an opportunity to participate in political life. This
opportunity to participate was not always welcomed by the people in the rural areas.
As Dr Ana Taufe’ulungaki recalled in her talanoa interview, there were certain places
in Tongatapu where people used harsh words against the work of the NCPR or stones
were thrown at the hall used for the public consultations.673 She applauded the late
Prince Tu’ipelehake (Tupou IV’s nephew) who was the first Chairman of NCPR, for
graciously taking on the ridicule and criticisms.
In July 2006, Prince Tu’ipelehake and his wife were both killed in a car accident in
San Francisco, California, USA, during consultations with the diaspora there. This
was a huge blow to the cause of the NCPR for he was a vital moderating link between
the government elites and the reformers.
v.

The Report of NCPR

On 30 August 2006, the final NCPR report (published in Tongan) was presented to an
ailing Tupou IV ten days before he died at the age of 88. The Committee then
submitted its report to the Legislative Assembly on 30 September 2006.

669

Interview with Sione Tekiteki (New Zealand: 31 March 2018).

670

Ibid.

671

Ibid.

672

673

Dr ‘Ana Taufe’ulungaki, NCPR Progress Report, 2006. Taufe’ulungaki stated that the NCPR aimed to reach all
communities regardless of how small, remote or inaccessible.
Interview with Dr ‘Ana Taufe’ulungaki (Tonga: 09 April 2018).

175

The report observed that Tongans had a strong sense of belonging to their traditional
class structures as articulated in the Constitution. 674 Thus, even though Tongans
desired greater accountability, the NCPR’s members had difficulty articulating what
that meant because of their conflicting loyalties.675 This made the consultation and
constitutional reform highly complex.676 Further, the NCPR observed that people at
the grassroots level talked about political governance in a much more intimate and
personal way. Lastly, while people in urban areas tended to focus on inequality in the
traditional sense (class and income inequality), people in the outer islands emphasized
‘horizontal or geographical’ inequity (the notion that people in the outer/remote
islands should receive special attention given their geographical isolation).677 Thus,
political reform in this context referred to government being most responsive to the
needs of the most vulnerable.
These observations facilitated the Committee’s formulation of a framework for peace
and stability within the country and to encourage working together towards a common
future which would benefit all Tongans and Tongan communities. Hence, it called
for the different sectors – the King, Nobles and the People – to work in partnership for
‘social and economic betterment of the country’ under the concept of ‘joint
accountability’ and ‘balanced will’ (napangapanga malie).678 This ‘balanced will’ is
NCPR’s extension of Cabinet’s ‘fine balance’ 679 which is a Tongan concept that
preserves the status quo while embarking on a more democratic way forward. Such a
framework offered a ‘middle ground’ amalgamation of the views of both Government
and pro-democracy reformists, proposing an increase in the number of seats for
elected People’s Representatives to 17 while the Nobles’ Representatives remained at
nine. It also called for the King to appoint the Prime Minister from these elected
members, and finally for the Prime Minister to choose the Cabinet ministers, similar
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to the Westminster system of democracy. However, while the NCPR report stated
that ‘99 per cent’ of people approved of some kind of political reform,680 both the
government and pro-democratic groups disagreed with its proposed model.
The NCPR Report, entitled ‘Tonga: For the Enrichment of the Country’, contains
thorough and repeated consideration of the process of consultation and the emphasis
on Tongan values. The report discusses the various issues the people raised in the
consultation meetings which were deliberately unstructured, and it offers insight into
the people’s priorities. The report also notes that it received a wide array of proposals
and opinions, so the members tried to find a middle ground between those who
wanted to change the system and those who were loyal to the status quo. In the end,
it recommends that further dialogue and discussions are needed on the basis of the
concept of a ‘Balanced Will’ or an approach which preserves the status quo while
embarking on a more democratic way forward.
The report recommended changes to the Constitution with a focus on the composition
of the Legislative Assembly. The aim was to shift some of the powers of the King
and to encourage greater participation of the people in political decisions. Even
though the proposed movement in the balance of power was to shift more power to
the people at the expense of the nobles, the King still retained considerable power and
was much more than a mere figurehead. Generally speaking, the recommendations
adopted a minimalist approach with an emphasis on reporting on the wide spectrum of
views that it received. It noted, however, that many of the people were uncertain as to
what reform should involve, which is why it suggested that a ‘roadmap’ be drawn up
and followed.681
The NCPR report is important because it provided an outline of political reform in
Tonga and recommended that political reform would occur in four phases,
culminating with full implementation at the 2008 general election.
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with the people. The Report made it clear that NCPR aimed for the Government ‘to
proceed and amend legislation in order for a fully elected parliament for the people,
by the people, to be established.’683 It is clear that the only way ahead was for the
‘report to be read, understood, shared, before action is taken’, with both tradition and
modernity accommodated by ‘trying to look at an appropriate reform … to a complex
duality, the structure of society, which is in the nature of our own identity of who we
are as Tongans’.684
As part of these suggestions, the NCPR recommended an implementation programme
for the reform that was divided into four phases of action, and a definite time frame in
which to accomplish them. The implementation programme was as follows:
Phase 1: For leaders of Government to have a dialogue about the NCPR
recommendations in a manner that is respectful and courteous. This dialogue
should also include both people and the nobles in order to maximise the benefits of
mutual understanding or consensus both in quantity and quality. NCPR anticipated
to complete this phase in 2006.
Phase 2: For leaders of Government as well as the people and nobles to draft the
new laws and regulations based on the recommendations of the NCPR, in a manner
that promotes trust and consensus in order to maximise the benefits of having a
mutual understanding both in quantity and quality. This phase was anticipated to be
completed in 2007.
Phase 3: For the leaders of Government as well as people and nobles to consider
and exchange their understandings and views in exploring what needs to be
reformed. This exchange needed to be done in a spirit of balanced will685 and in a
manner that would maximise the benefits of having a common sense of purpose in
both quantity and quality. This phase was expected to be completed in 2008.
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Phase 4: To move towards the right direction and position where unity is maximised
for the country. This was anticipated to be completed in 2009.
The NCPR also recommended that the Legislative Assembly approve that it continues
as the Implementation, Monitoring and Communication Committee to oversee the
implementation of the different phases of the political and constitutional programme.
The NCPR wanted to ensure that such implementation would be undertaken to promote
unity and to encourage social and economic development of the nation.

This

Committee would collect and disseminate information and promote talanoa dialogue in
the best way possible, monitor the progress and achievement of the different phases of
the programme and its implementation to ensure that they are carried out in an
appropriately timely manner in the right places (how, when and where).

This

Committee would also submit timely reports to His Majesty, Speaker of the Legislative
Assembly, and Prime Minister. The National Committee would continue to work from
2006 until 2009 and any other time the Legislative Assembly may direct.
Overall, the report was not well received and was criticized for its lack of substance to
influence legal reform. 686 Taumoepeau and Powles explained that the Committee
struggled to identify specific interventions from the public because the public
themselves were not sure of what they wanted to see in terms of political reform.687
vi.

The Presentation of the NCPR Report to the Legislative
Assembly and Subsequent Discussions

The report of the NCPR was drafted in the Tongan language and the structure was
based on the emerging themes from the talanoa dialogue or consultations at meetings
with the people in the Tongan communities. The NCPR suggested that the Legislative
Assembly should be comprised of 17 People’s Representatives and the current 9
Nobles’ Representatives. It further suggested that the Monarch should appoint the
Prime Ministers and the 2 Governors, and that the Prime Minister would then select the
Ministers of Cabinet. The Report referred to the uncertainty of many people regarding
686
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the reform and what it might or should involve and suggested a measured timetable for
consideration and reform.
From 4 - 12 October 2006, NCPR Chairman Dr Sitiveni Halapua explained the NCPR
report and its recommendations to the Legislative Assembly. Based on a review of the
Minutes of the Legislative Assembly,688 it is clear that the members struggled to follow
and understand the report. It is a complex document which requires careful study.
Some members even stated that it was easier for them to follow the English translation
of the Report than the Tongan version. 689 The report was drafted in the Tongan
language because it is the official language of the Legislative Assembly. The English
translation was limited and at times it did not capture the real meaning or do justice to
the Tongan version.
Some members of the Legislative Assembly expressed their preference for the NCPR
report and recommendations to be focused and direct.690 In addressing the Assembly,
Dr Sitiveni Halapua explained the mandate of the NCPR and explained that the
recommendations were phrased in such a way not to direct the House but were rather
suggestions for the House to deliberate on before making their final decisions.691
As will be discussed later in this Chapter, the Prime Minister and Cabinet presented a
motion in the Assembly to prevent voting on the NCPR report. They proposed the
establishment of a Tripartite Committee to consider the way forward and to report to
the Assembly in a year. The Government also introduced the Government’s (Privy
Council, Cabinet and the Monarch) Roadmap for Political Reform. This proposal was
constructed in the direction of the status quo. The Pro-Democracy Movement viewed
the Cabinet’s move as a delay tactic on the reform.
Stage 4 – Appointment of a Driver in Cabinet
On 11 February 2006, Dr Feleti Sevele was appointed Prime Minister of Tonga. Sevele,
the first commoner to be appointed to the position, was one of the Tupou V’s close
688
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friends. In our talanoa interview, Dr Sevele admitted that some people were asking
why he was appointed to this position.692 In response, Dr Sevele states:
…Why me? I think I was appointed because the Crown Prince (who
later became Tupou V) and I have the similar thoughts on ways to
proceed. He was determined that within the next 5 years…changes will
be made and made successfully. That was my role in it…The Crown
Prince…had confidence in me that I would implement the changes as he
wanted them.693
Stage 5 – Parliamentary Committee and Government’s Reform Roadmap
As a result of the difference of opinions over the consultation process, the people’s
representatives decided to form their own Committee to hold consultations in
accordance with their preferred research methodology.694 The Committee was led by
‘Akilisi Pohiva and the Pro-Democracy Movement and it was called the People’s
Committee for Political Reform or PCPR. They called for a more extreme reduction
to the number of Nobles’ Representatives, from nine to six.
In my talanoa interview with Mr Siosiua P Pohiva, the Secretariat to the ProDemocracy Movement at the time, it seemed clear that their approach and attitude
was more radical, based on their past experience with dealing with Government.695
They saw the talanoa process as similar to their past attempts to push for political
reform in the Legislative Assembly. They had tried in the past to have a dialogue with
Government over working proposals, all to no avail.
•

Cabinet’s Roadmap for Political Reform

The Cabinet viewed the proposals in the NCPR report as too radical. It referred to the
proposals

as

the

‘overhaul

of

the

country’s

Constitution’

whereby

the

‘disenfranchisement of His Majesty and the Royal Family [would] ultimately lead to
692
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the erosion of their political significance within Tongan society and the implosion of
the monarchical system.696
In response to the NCPR report, the Cabinet released its own ‘Roadmap for Political
Reform’. The Prime Minister, Dr Feleti Sevele, stated that it ‘provides for a ‘fine
balance’ between the three pillars of Tongan society – His Majesty the King, the
Nobles and the People’.

697

The roadmap rejected some of the NCPR’s

recommendations. It proposed a reduction in the number of Cabinet members to
fourteen with two-thirds appointed upon the recommendation of the Prime Minister.
It also proposed to increase the number of people’s representatives from 9 to 14 to
increase public participation, especially for the common people. It also proposed the
King appoint the Cabinet members.

The Cabinet also wanted to establish

constituency-based representation. This differed from the NCPR opinion since they
thought that if the Ministers were chosen from Members of Parliament, they ought to
focus on the welfare of Tonga as a whole. In the talanoa interview, the Prime
Minister at the time suggested that the Cabinet’s approach was premised on the
assumption that ‘Akilisi Pohiva would lose his support base in the other parts of
Tonga.698
Similar to the NCPR proposal, the Roadmap provided for reform and dialogue about
issues relevant to the people of Tonga, or the ‘three pillars’ of the Tongan society –
the King, nobles and the commoners. It recognized that arguments for reform did not
encourage the abolition of Tonga’s social structure or pillars. As Lawson observed,
the Cabinet’s main concern was over the concentration of power in the hands of the
monarch and the nobility.699 While this was considered in the Roadmap,700 it was
more cautious in regard to the status quo.
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The Roadmap was endorsed by the Monarch. It was described in terms of a plan that
has been granted as a benevolent response by the King.701 It was also reported that
the Prime Ministers of New Zealand and Australia supported the Cabinet’s Roadmap
for reform.702 However, the Cabinet did not seem to have grasped the need to act
swiftly to bring about political change. It was reported that the Political Adviser to
the Prime Minister, Lopeti Senituli, informed ‘Akilisi Pohiva at an informal meeting
that the Government intended to extend the timeframe from the 2008 election to
2011. 703

The inconsistencies in these communications raised doubts over the

Cabinet’s intention to implement the NCPR recommendations or other political
reforms.
Stage 6 – A Compromise: The Parliament’s Tripartite Committee
On 19 October 2006, once the NCPR Report was presented and discussed in the
Legislative Assembly, the Cabinet moved in the Legislative Assembly to establish a
Tripartite committee to follow up on the NCPR’s Report and its recommendations.
Before the motion was offered, the Cabinet and Pro-Democracy Movement met and
agreed for the Movement to support the Cabinet’s motion to establish the Tripartite
Committee. In return, the Cabinet would support the PCPR or the Movement’s
presentation of its model for political reform in the Assembly.704
It should also be noted that unlike the NCPR, the Tripartite committee was a
parliamentary

committee

comprised

of

nobles’

representatives,

people’s

representatives and members of the Cabinet. There were no members outside of the
Legislative Assembly.
The mandate of the Tripartite committee included consideration of the composition
and term of the Legislative Assembly, the date for the implementation of political
reform, the division of the electorate, the voting system, the composition of Cabinet
and the election of the Speaker.
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Although it is stated that its establishment was recommended by the NCPR,705 the
Tripartite Committee should be distinguished from the NCPR’s recommended
committee. The committee the NCPR recommended was intended to be comprised of
members similar to those in the NCPR and, further, it was intended to oversee the
implementation of the recommended phases of action.706 By contrast, the Tripartite
Committee was made up of politicians (members of the Legislative Assembly) with a
mandate to consider the way forward and to report back to the Assembly in a year’s
time. At the end, the performance was described as a clear indication that ‘such a
committee was not the best method of proceeding with major political reform’.707
The Tripartite committee met several times in 2007, and it was clear that there was a
‘deep-rooted’ divide between the Cabinet’s position and the Pro-Democracy
Movement.708 The Nobles appeared to be the ones who were more willing to find a
consensus. The Chair, Lord Luani, urged ‘members to set aside differences but
instead deliberate in the unifying spirit that they are all people of the same country’.709
However, it helps if one does not come into the discussion with clear instructions and
a predetermined position, which is what occurred with both the Cabinet and People’s
representatives. The People’s representatives in the Tripartite Committee withdrew
their support before submitting their report because the Committee recommended a
reform model that was consistent with the Cabinet’s proposal rather than the
Movement’s proposal. 710 Further, the Pro-Democracy Movement also moved to
approve the reform model that was recommended by NCPR.

Technically, the

Tripartite Committee was ‘unable to finalize its deliberations’.711
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Stage 7 – An Independent Committee: Constitutional and Electoral Commission
Tupou V delayed his official coronation to 2008 to enable the Cabinet to put together
the framework for Constitutional and political reform. Before his coronation in July
2008, Tupou V publicly expressed his support for constitutional and political reform
and agreed to make amendments to the Constitution to enable the relinquishment of
most of his Executive powers in his day-to-day governance. He believed that the
reform ‘should move at a deliberate pace.’ 712 He actively engaged in Tonga’s
political reform by declaring himself willing to appoint as Prime Minister the person
with the support of the majority of the Assembly, and to appoint Ministers and
allocate portfolios on the advice of the Prime Minister. 713 Some consider the
Monarch’s voluntary relinquishing of some of his powers as remarkable and
historical714 while some argued the decision was influenced by the riot in 2006.715
While it is not clear whether the Monarch intended to transform politics in Tonga,
Tupou V’s tactics clearly indicated he was not going to be a passive bystander. The
only option of survival in the situation was for the Monarch to engage with society’s
shifting political orientation so as to ensure that his position remained at the centre.
In 2008, the Cabinet submitted the Legislative Assembly Constitutional and Electoral
Commission Bill, which would: establish an independent constitutional commission
to review the work already undertaken; conduct further research and consider further
written submissions; convene public consultations; and provide a report for the
Parliament.716 Notably, a proposal to set up a Royal Commission was first contained
in a Memorandum of Understanding (MOU) signed between the Government and the
Public Service Commission on 03 September 2005. Under this MOU, the Interim
Committee for civil servants raised as a serious concern for Cabinet to consider: that
‘a Royal Commission be established immediately to review the Constitution to allow
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a more democratic Government to be established and for the Royal Commission to
report back to Government and the interim committee on the 31 December 2005.’717
The Legislative Assembly passed the Constitutional and Electoral Commission Act in
July 2008 and an independent Commission was established, comprising five nonparliamentary members, namely:
-

Justice Gordon Ward (Former Chief Justice of Tonga);

-

Lord Vaea;

-

Dr ‘Ana Taufe’ulungaki;

-

Dr Sitiveni Halapua; and

-

Mr Sione Tu’itavake Fonua.718

Under the Constitutional and Electoral Act, the specific constitutional issues to be
addressed included: the roles, functions and powers of the Monarch and Prime
Minister vis-à-vis the Parliament; the electoral system; the appointment of the Prime
Minister; the size and composition of the Parliament; and the vote of no
confidence. 719

Building on the work and recommendations of the NCPR and

Tripartite Committee, as well as related proposals and recommendations, and abiding
by their specific mandate under the Act, the Commission’s consultations were more
‘technically’ focused.
In terms of the interim and final report, submitted 5 November 2009 by the
Constitutional and Electoral Commission (CEC), they experienced a drawback in the
course of the work due to a number of factors. First, it found that there was deep
public anxiety as to whether there was a true commitment from the government to
undertake the reform. 720 Second, the delay had left some people impatient and
apathetic.721 Third, some appeared confused over the role of the CEC noting that they
717
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had already provided their views to the NCPR.722 Most notably, the CEC found that
people appeared to raise issues similar to those already detailed in the NCPR
report:723
The Commissioners had frequently to explain that all issues about land and
public administration, local or national, were outside the statutory purview of
this Commission but we note that they reflect a widespread and clearly
articulated feeling that central government has failed to reach many
communities and individuals. It was apparent that many ordinary Tongans
have little interest in politics or the structure of government. This may arise
partly from a lack of ability to affect change over many generations but
comments in the outer districts suggest it also stems as much from the need to
support themselves and their families and a perception that government,
however formed, will simply continue to neglect their interests and devote
most of its time, energy and resources to the central districts.
Whilst it is not within the matters upon which we can make recommendations,
it is an aspect of life in present day Tonga that we cannot ignore if our
recommendations for reform are to have any practical significance beyond the
limited circle of parties who have a direct interest in possible personal
advantage which may flow from such change…To ignore it may rapidly dull
the present appetite for change.724
In the CEC’s opinion, the restrictions placed by the Act on the specific questions that
the CEC could ask possibly limited many Tongans from partaking in the public
forums.725 Moreover, the CEC raised concerns as to the lack of public awareness of
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the issues that the CEC had been tasked with investigating, even after the CEC had
submitted its recommendation:726
The anxiety for rapid change has prevented advance preparation in the country
as a whole with the result that the principal thrust of the submissions has come
from politicians who could be personally affected by the changes that may be
recommended rather than from the people who will, by their voices,
collectively determine the composition of the Assembly and of the next
Government.727
In total, the CEC conducted 19 public forums across Tonga, which were reasonably
well attended, and considered a further 97 written submissions.728 Critiquing the role
of politicians in the process, the CEC stated:
The reports of comments made in that House whilst considering the interim
report suggest many members either have a lack of understanding of the report
itself or of the meaning and aims of the very Act the same House passed to
establish this Commission or that they are determined to continue to pursue
prejudged positions irrespective of the Commission’s recommendations. That
is their prerogative but, if the Government is to address the pressures for
change in any meaningful way, we are constrained to suggest that attitude
should change.729
While the people appeared to focus on the day-to-day issues that were important to
them, the politicians were more focused on the political architecture that, in the short
term at least, had a direct effect on their aspirations. The ultimate reforms that were
finally agreed upon appeared to align most with the model that the Cabinet had
advocated for all along730 and seemed to reflect the aspirations of the Monarch at the
726
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time. For example, while neither the CEC nor the NCPR made recommendations to
restructure the Judiciary, judicial reforms that repositioned judicial appointments
under the King were zealously pursued by the Cabinet.731 In 2014, a constitutional
law consultant engaged by the Commonwealth Secretariat observed that the new
revisions relating to the Judiciary were the ‘worst in the world’.
It is still puzzling who ordered these changes to be made…and why they were
considered to be necessary…While the Ministry of Justice remains
accountable to the people through Parliament, the Office of the Lord
Chancellor and the Office of the Attorney General are not publicly
accountable and answer only to the King in Privy Council. This is contrary to
the democratic principles upon which the new Constitution was founded.732
The general public’s perception of the CEC was that its report and recommendations
would enable Tonga’s transition to a more democratic form of governance. However,
Guy Powles underscores the main issue with this perception by stating the following:
…when the new political regime is examined in its historical context, and in
light of the advice provided by the CEC, it can be seen that Tonga has again
taken a peculiarly Tongan approach to democracy. This is not itself cause for
concern as, of course, no two ‘democracies’ are the same in today’s world, and
there is no common yardstick for measuring ‘democracy’.733
As a result, early discussions focused only on one aspect of democracy: having fully
‘elected’ members of parliament with an Executive branch in which the Monarch had
relinquished his powers to appoint the Prime Minister and the Ministers of the Cabinet
and his role in heading the Cabinet. The early discussions were very much embedded
in the literal notion of democracy; demos (people) and kratos (rule).
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i.

The Crux of the CEC’s Recommendations

The CEC report proposed 82 specific recommendations and draft amendments to the
Constitution and relevant statutes.734 The recommendations related to the three main
tiers of government – the Monarch (Privy Council and Cabinet); the Legislative
Assembly; and the Judiciary. The recommendations were accompanied by eight draft
amendment Bills to the Constitution and to the other Bills to set up a new Electoral
Commission. A brief summary of the CEC recommendations includes the following:
1. Recommending that Tonga adopt a Constitutional Monarchy under His Majesty, his
heirs and successors. The King and Privy Council should no longer be part of the
Executive and the Cabinet should be the Executive Government answerable to the
Legislative Assembly.735
2. The Prime Minister should be elected by the elected members of the Legislative
Assembly and the Cabinet Ministers will be appointed by the Monarch upon the
advice of the Prime Minister. Also, while serving in the Cabinet, elected Members
of Parliament will continue to represent their constituencies. The composition of
the Cabinet should be limited to a maximum number of ten Ministers in addition to
the Prime Minister. The Cabinet should be collectively responsible to the
Legislative Assembly. In addition, the ability to move a parliamentary motion for a
vote of no confidence in the Prime Minister was also recommended.736
3. The Legislative Assembly should be composed of seventee people’s representatives
elected by the people; and nine nobles’ representatives to be elected by the nobles.
The term for the Legislative Assembly should be three years. The King should
retain the power to appoint one of the nobles’ representatives as Speaker of the
House. It should be lawful for members of the Legislative Assembly to impeach
any of its members.737
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4. The Monarch should appoint the judges of the Court of Appeal and the Supreme
Court on the advice of the Judicial Services Commission.738 The Monarch should
also appoint the Attorney General on the advice of the Judicial Services
Commission.739
5. Tonga should adopt a single transferable voting system and establish an
independent Electoral Commission to conduct the elections in Tonga.740 With this
distribution of representatives, there will be nine (9) people’s representatives from
the island of Tongatapu; three (3) from the island of Vava’u; three (3) from
Ha’apai; one (1) from ‘Eua; and one (1) from Niuafo’ou and Niuatoputapu. The
representatives for the nobles ought to remain at nine (9). Electoral districts should
also remain as Tongatapu, Vava’u, Ha’apai, ‘Eua and Niuafo’ou/Niuatoputapu.
Tongan people who reside overseas should continue to be entitled to register and
vote if they are present in Tonga during the election. In terms of the boundaries of
electoral division and the requirements for registration to stand in an election, they
were to remain unchanged.
6. There should be no preamble added to the Constitution of Tonga.741
The recommendations of the CEC report mainly focused on the form of government –
the Monarch and Privy Council (Cabinet), the Legislative Assembly and the Judiciary.
In other words, they are related to Part II of the Constitution of Tonga.742
Stage 8 - The Deliberations and Voting in Parliament
However, as the report and the recommendations were deliberated upon in the
Legislative Assembly, the Cabinet proposed amendments to some of the
recommendations. As indicated by the Prime Minister Feleti Sevele 743 and former
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Cabinet Ministers,744 their proposals to the Assembly were pre-endorsed by Tupou V.
In effect, they would not have put forward any measures that had not already been
found to be acceptable to Tupou V.
The discussion of the CEC report in the Assembly was an opportunity for the King and
Cabinet to put into effect the reform that Tupou V had in mind, because Cabinet and the
Nobles formed a majority in the Assembly. Even so, it was clear that Tupou V’s idea to
relinquish his executive powers was not really supported by Prime Minister Sevele745 or
the nobles.746 To Dr Sevele, the changes were revolutionary;747 but Tupou V felt that
they ‘can’t expect to keep repeating the same mistakes and expect a different result
because that would be totally unreasonable.’748 His response is a clear indication that
Tupou V knew what kind of reform he wanted and that the reasons or strategy proposed
by Dr Sevele and the nobles had been tried before. Even Dr Sevele during our talanoa
said that he was aware that changes were coming to Tonga back in 1999.
…in 1999 I told the pro-democratic guys that changes were coming, and it would
be within 10 years…because I had been in touch constantly with the then Crown
Prince. I knew his views on political reform and what he had planned.749
As a result, 52 recommendations were accepted by the Legislative Assembly either
outright or after amendment that did not affect the meaning or intent; eighteen were not
accepted; eight recommendations were modified to a major extent and a further four
were subsequently not implemented by Government despite being initially accepted.750
Looking at Hansard and the Minutes of the Assembly Meetings of the Whole House,751
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the records and the Members of Assembly unanimously passed most of the Cabinet’s
proposals. It is hard to gauge why the Pro-Democracy Movement did not register any
reservations on the Monarch’s reserved powers.
According to my talanoa with Dr ‘Ana Taufe’ulungaki,752 some of the amendments
approved by the Legislative Assembly did effectively change the meaning intended for
those recommendations. For example, while CEC Recommendation 10 proposed that
the Monarch appoint Privy Councilors at His pleasure, the Governors of Vava’u and
Ha’apai, whereas the Secretary of the Traditions Committee, two nominated nobles and
nominated nobles and a nominated church leader should be Privy Councilors ex officio.
The members of the CEC felt it was necessary to identify the nominating bodies which
would help protect and support the Monarch’s pre-eminent role in Tongan society and
the country. Even so, when this recommendation was discussed in the Assembly, they
approved it with amendments to read as ‘His Majesty shall appoint the Honourable
Members to the Privy Council’, removing the nominating bodies identified in the
recommendation. Hence, the essence of the Recommendation was removed although it
was stated to have been approved in the Legislative Assembly. A summary of the
constitutional changes approved in 2010 by the Legislative Assembly is attached as
Appendix A of this thesis.
Public participation is the ‘practice of involving members of the public in decision
making or policy formulation’.753 It refers to a two-way flow of information where
there is some degree of dialogue in the process.754 It should be distinguished from the
traditional constitution making process in Tonga, which is a top-down process where
the public was only provided with the information.
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However, there is a common view that there is a strong linkage between public
involvement and state legitimacy and nation building. 755

This is because the

‘constitution cannot take root in the hearts and minds of the people who live under it
unless they are fully informed about the process of making it, and take part in that
process as much as possible’. 756

As Yash Ghai and Galli contend, it is now

increasingly believed that participation is essential to the legitimacy of the constitution
and the ability of the people to understand and mobilize its provisions.757 Hence, the
process may also promote a sense of common belonging and destiny critical for
national unity’.758
III. Conclusion
Generally, constitution weaving has emphasized the paramount importance of
building ‘national’ ownership in constitutions as a prerequisite to sustained peace and
political stability.759 This is true in a country that is instituting major constitutional
reforms to an existing constitution, such as, in the case of Tonga. However, the
examination of the different stages of the reform process has provided some insights
into the overall motives of the Monarchs and actors who were involved and the
adequacy of the methodologies adopted.
At the same time, it could be deduced that the time set aside for such an important
process was very limited. While it is understandable that a timeframe was necessary,
to some people the consequences were most unfortunate. 760 The limited time for
adequate consideration prevented the CEC from holding a constitutional convention
that would have drawn more people in to the public consideration and debate around
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the reform proposals.

Although the CEC repeatedly pointed out that the whole

process of reform needed more time, the leaders during the process761 believed that
the timeframe was adequate. Tonga’s difficulty lay in the Government’s attempt762 to
manage a rapid process of modernization while large sectors of its population still
lived lives that do not readily fit modern paradigms. 763
The political transformation process in Tonga is a clear case of a hybrid account of
change. It is a situation whereby democracy did not come along purely because of
economic or social developments, rather, it was the ruler - in this case, the Monarch who chose to respond to those developments through devolution. The Monarch chose
to give up aspects of his power irrespective of his social, economic and political
position. He did not use coercion or military might to hang on to power. Instead, the
Monarch turned to the very process of lawful constitution making and used public
participation to defend, entrench and protect the existing position of the Monarch in
the Constitution. The Monarch was convinced that the constitution making process
and design needed to take on a new role.764 It necessitated more than just a technical
exercise, it required a transformative mechanism that would iron out differences and
unite the nation. Hence, it was important not to be seen as a self-interested means to
garner legitimacy for the Monarch.
As David Laudau asserted, since constitution making occurs in situations where
existing political systems have broken down, it opens the door for strongmen or
individual parties to manipulate the process in order to reshape the political system in
a manner that is most beneficial to them.765 Even though the change in 2010 was a
reaction to social, economic and political pressures, it was also a long-intended,
carefully composed plan. It is clear that the Tongan Monarch was made aware of the
need to move away from an absolute Monarchy. On 28 July 2008, a Press Release
761
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from the Prime Minister’s Office described Tupou V as the ‘ruler of the South Pacific
nation of Tonga, [who] sees himself as an architect of change inspired by a vision of a
Kingdom reborn’.766 The Press Release expressed that the ‘Sovereign…is voluntarily
surrendering his powers to meet the democratic aspirations of many of his people.’ 767
However, as will be discussed in the next Chapter, the outcome of the reform reflects
the interlinked weave that represents Tonga’s drive towards western liberal
democracy while it retained the traditional leadership system of governance. Hence,
an understanding of the constitution weaving process from an inside-out perspective
is particularly significant because it provides insight into why we ended up in 2010
with the amended Constitution that we have now. It is relevant to understand the
outcome of the 2010 constitutional and political reform which will be examined in
Chapter 7. More specifically, this Chapter asks whether the public was truly engaged
during the public consultation process or whether the public consultation process was
largely one of ‘window dressing’ in an effort to establish reform’s legitimacy and to
ultimately control the outcome of the reform. 768
The lack of careful scrutiny of the political and constitutional reform in Tonga mirrors
a more general failure in scholarship. Pripstein-Posusney claims that ‘there is the
paucity of comparative literature on opposition strategies under pseudo-democratic
conditions,’769 where a façade in terms of democratic institutions often provide cover
for the unaccountability and authoritarianism of the principal decision-makers. This
Chapter seeks to fill this gap by considering the process of the political and
constitutional reform to examine how the Monarch and the ruling elites affirmed an
elite-centric process to legitimize the constitutional reform in 2010. This is also
necessary in order to appreciate fully the context within which the 2010 constitutional
amendments operate.
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Chapter 7

THE OUTCOME – EXECUTIVE AUTHORITY IN TONGA’S DEMOCRACY
This Chapter is dedicated to investigating the outcomes of Tonga’s constitutional
reform in 2010. While Chapter 6 examined the reform processes that were used to
weave Tonga’s reform and made the political and constitutional reform possible in
2010, this Chapter focuses on the outcome of that reform process. On its surface, the
2010 constitutional framework introduced a functioning democratic outcome whereby
the Monarch devolves his executive authority to a representative Cabinet. However,
under a constitutional realist lens and with the guide of an integrated theory of
democratisation, a closer examination of the reformed constitutional provisions reveals
that it may be too simplistic and too soon to regard Tonga as now a truly democratic
nation.

The concept of constitutional realism is adopted from Matthew Palmer’s

work.770 Palmer argues that “an adequate conception of a complete constitution would
encompass those elements that significantly influence how public power is exercised in
reality,” even if those elements are not found in the written Constitution.771 To some
extent, Matthew Palmer’s concept of constitutional realism has been modified in this
part of the thesis to apply it to Tonga’s experience as it relates with the outcome of the
reform in 2010. Along these lines, an implication of constitutional realism will be that,
in order to understand what is really going on, one has to pay close attention to power
and society. In other words, how is the law actually working and operating on a day-today basis? Understanding this in Tonga requires paying attention to power relations
between the aristocracy, the Monarch, and the educated middle-class that gave rise to
the dynamic of modernisation.
As shown in the foregoing Chapter 5, pressure for Tonga to pursue meaningful political
reform has been present since the late 1970s. These pressures led the Government to
institute some changes in the early 2000s, particularly in Tonga’s structure of
Government as detailed in Chapter 6. By this time, Tupou V (who was still the Crown
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Prince) already had plans for political reform.772 This plan tested the idea of sharing the
executive power with the people by appointing Ministers into the Privy Council and
Cabinet from elected members of the Legislative Assembly.

Moving towards

democracy was the main reason for this development.773
However, when the 2006 riot occurred, the late Tupou V revealed that he wanted to
form a new relationship with the people,774 and it ‘vindicated’ his ‘belief in the systems
approach to change – which compartmentalised each stage of the revolution, putting
each under the charge of different groups in the society and government’.775 The late
Tupou V, as the main architect of the reform in 2010, focused the reform work on
changing the functions and powers mainly of the Monarch and the Executive branch of
Government.
So, the new Executive system can be looked at from two points of view.

One

perspective held by the current Minister of Justice of Tonga776 believes that there was a
flaw in the constitution making in Tonga, because, even though the system that was
adopted was largely based on the Westminster model the path was different.
Democratisation theorists, such as, Di Palma,777 O’Donnell and Schmitter778 argue that
such a state of affairs is deliberate because it can be manipulated and even more
importantly, it gives the Monarch the power as he sees fit to determine where he can
hold sway, maintain the process of change, and shape further reforms. Further, since
Tonga does not have certain constitutional conventions, ‘we can have these
constitutional arrangements in black and white, but there’s no established practice to
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influence that.’779 In our talanoa interview, Mr. Tekiteki lays out an explanation on
the root cause of the problem with the reform:
The problem with that is, we pick and choose what we wanted when we went
into the reform; we pick and choose what we want to follow in terms of
established practice. So, because there’s no established conventions, we can
always say, ‘let’s just do our own thing’. Hence, that would take us on a much
different path.780
Conversely, the other view is the cultural attitude represented by Lady ‘Eseta Fusitu’a,
who explained in her talanoa interview that because the people have trusted their
Monarch for so long that the best course of action is to continue to do so.781
To reiterate, the theoretical framework underpinning this thesis’s understanding of the
outcome of the reform in 2010 is democratisation theory and Matthew Palmer’s concept
of constitutional realism. Democratisation theory proposes various explanations for
Tonga’s apparent adoption of a democratic form of government in 2010. Claims that
Tonga became a democratic country in 2010 are too simplistic. There are many
complications involved, as Tonga did not assume the western version of democracy.
In unpacking this story, it is important to understand the reason why there was an
apparent move at least in the direction of democracy; how it developed; why Tonga has
not actually made that full step toward democracy; and finally where the move for
democratisation has had an influence on the final picture. As outlined in Chapter 2,
democratisation theory can explain how factors such as modernisation and diffusion
created the pre-conditions for change, while voluntarism allowed the Monarch to make
choices. There are different ways one can go down this road and this means that we are
not going to end up in a situation where it is a democracy, or it is not a democracy. In
fact, the picture is much more nuanced.
This Chapter is divided into two parts, the first part that begins with the constitutional
features of the reform outcome includes the (a) traditional and authoritative elements of
779
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Tongan law of government; (b) the introduced democratic principles of responsible
government, inclusive participation, free and fair elections, use of institutional checks
on the executive, an civil and political rights; and (c) the consequence of the
combination of (a) and (b). Drawing on the theoretical framework in Chapter 2, a brief
overview is also provided with respect to the challenges that the new structure of a
woven executive system posed to the existing laws and practice of the Tongan
Government. The second part draws on the cultural frameworks of this thesis, in
particular my use of talanoa through a constitutional realism prism, to explain why
Tonga’s purported move towards democracy left so much power in the King’s hands.
In this regard, two important questions will be considered, first is the Tongan
experience one of trying to adopt the practices of reform without the necessary cultural
or conventional understanding needed to make them ‘work’ as they do in other places;
or is it consciously adapting those practices for Tonga’s unique circumstances in case
they were never were intended to work in the same way as in those other places, such
as, New Zealand and Australia?
PART A – FEATURES OF THE REFORM OUTCOME
As delineated in Chapter 6, the style of government for the Kingdom of Tonga adopted
in the 19th century was unsuited to the needs and aspirations of the people in the 21st
century, so in 2010, this resulted in the major constitutional and political reform that
took place. The reform was a combination of two important but selected components
((i) and (ii) below) were instituted as stipulated by ‘Aminiasi Kefu in Chapter 6. These
two components and the effect of their combination have emerged as key features of the
reform outcome as follows:
i.

the traditional and authoritative elements of Tongan law of government
and the hereditary succession of the Monarch;

ii.

the introduced democratic principles of responsible, inclusive and
accountable government; and

iii.

the consequence of this combination is now seen as the third component
and emerging constitutional feature of the outcome of the 2010
constitutional and political reform.
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I.

The Authoritative and Traditional Features

As stated in the foregoing section, the outcome of the 2010 reform represented the first
major reform of Tonga’s political landscape since the remarkable initiatives that took
place during the reign of King Tupou I in the 19th century. The reform laws of 2010
introduced a newly empowered Legislative Assembly and Cabinet in an orderly manner
and fashion, which was a great credit to the actors involved, and to the Tongan cultural
values of restraint, respect and responsibility (described in greater detail in Chapter 3).
A further reason for the widespread peaceful acceptance of reform lies in the basic
structure of the Tongan polity, which, in broad terms, has not changed over the years
since 1875. The people of Tonga have been and still are classified by the Constitution
into three classes that include The King (Royalty); the Nobles (Chiefs) and the
Commoners (People). This structure is regarded as fundamental. These three classes
are sometimes called the ‘three pillars of society,’ the ‘three tables’ at important
national meetings, or as stated in the ground-breaking Report of the National
Committee for Political Reform (NCPR) of 2006, ‘the framework for proceeding with
reform relied on ‘a House of the King, Nobles and the People of Tonga based on
Unity.’782
Further, the structure of Government has always been and still is divided into three
branches, the Executive, the Legislature and the Judiciary – and it still is. What is
more, the conventions that apply to the relationship and ceremonial occasions between
the King and the Assembly, and the rules regulating the Speaker and the Members of
Parliament remain based on the same British-style formalities that were adopted long
ago.
§

The Representatives of Nobles in the Legislative Assembly

Prior to the 2010 reform, the numbers of representatives for the People and the Nobles
were the same: there were nine People’s Representatives and nine Noble’s
Representatives. Chapters 5 and 6 of this thesis give an outline of the conditions and
structural developments that ushered in democratisation in Tonga since the 1970’s.
One of these conditions was the growing number of educated commoners who returned
782
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to Tonga and began to question the representations in the Assembly, especially the fact
that there were nine Noble’s Representatives for an electorate of thirty-three noble titles
while nine People’s Representatives represented the rest of the populace (which was
recorded in 1975 to be around 88,318).783 The Monarch also appointed most of the
Noble Representatives as Ministers.
During the reform consultations by the National Committee for Political Reform
(NCPR) this state of affairs raised two questions – 1) whether the Noble’s
Representatives should be elected by the nobles only or by the wider electorate; and 2)
whether the Nobles should have any allocated seats in the Assembly at all. As a result,
the NCPR in their report recommended retaining the nine Noble’s Representatives and
increasing the number of People’s Representatives from nine to seventeen.
Accordingly, clause 60 of the Constitution now provides:
There shall be elected by the nobles of the Kingdom from their number nine
nobles as representatives of the nobles and there shall be elected by the electors
duly qualified seventeen representatives of the people…
According to the Constitutional and Electoral Commission Report, ‘[t]he presence of
the Nobles in the Assembly has long been accepted and it is still regarded by the
substantial number of members of the public as essential when considered against the
traditional structure of Tongan society and the importance of the ties of kainga and
ha’a.’784
So, although the changes that were introduced in 2010 were the first major reforms to
take place in Tonga in 150 years, the old fundamental structures and familiar
procedures remained in place, no doubt reassuring those people who might have feared
greater upheaval. As discussed in Chapters 5 and 6, those who supported the reform
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because they wanted improvements in the economy were disappointed because they
discovered that political change could not deliver that.
II.

The Introduced Democratic Principles

1. A More Responsible, Inclusive and Accountable Government
The reform and the amendments to the Constitution have significantly changed not only
the composition of the Legislative Assembly and Cabinet, they have also changed the
mechanisms that dictate Tonga’s legislative and judicial affairs. Prior to 2010, the
highest executive body in government was the King in Council or the Privy Council.
The new clause 51 of the Constitution has changed this position so that the Monarch
and the Privy Council are said to be no longer part of the Executive. The Privy Council
is now comprised of a group of advisers to His Majesty. They no longer have the
executive power they had before the 2010 reform.
One of the democratic principles introduced by the reform relates to the composition of
the new Legislative Assembly and Cabinet. The representation of the people in the
Legislative Assembly was increased from nine to 17, while the Nobles’ table remains at
nine. Because of the reform and the changes in the composition of the Legislative
Assembly, there are more electorate districts.
In any event, the main reform affecting the Assembly was the introduction of the
appointment to Cabinet of the elected members of the Assembly (except for up to four
Cabinet Ministers from outside of the Assembly 785 ) on the recommendation of the
elected Prime Minister. This represents the transformation of the Prime Minister and
Ministers from being appointed by the King as Ministers to the Assembly from the
outside, to being mainly elected members within the Assembly and then chosen as
Ministers through a process controlled by the Assembly. The Monarch is required by
the Constitution to appoint as Prime Minister that member chosen by the Assembly, and
to appoint as Ministers those members or non-members nominated by the Prime
Minister. The non-elected Ministers will become full members of the Assembly to
debate and vote (except in votes of no confidence). It is also significant that the size of
785
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Cabinet is controlled so that the number of Ministers voting together cannot comprise a
majority of the membership of the Legislative Assembly.

In other words, the

Government needs to be supported by some members of the legislature outside of the
executive branch if it wants to pass budgets and laws.
In this way, Cabinet originates from, and belongs to, the elected Assembly. The Prime
Minister, and the Ministers, work together, under the notion of collective responsibility.
In terms of their performance, they operate as one.

This is a key element of

governmental accountability. Once the Assembly’s four-year term ends, that is the end
of that Government, and a general election will decide who will form the next Cabinet.
The contrast with the former constitutional arrangement could not be clearer.
The old Constitution allowed the Monarch to appoint and dismiss the Prime Minister
and as many Ministers as he pleased, and allowed them to remain in Government for
years until the King removed them at his pleasure. 786 Executive government thus
remained in place despite the ending of an Assembly’s three-year term, and a change in
Peoples’ and Nobles’ Representatives. Under that regime there was no means whereby
the Representatives, as a matter of law, could require the Ministers to account for the
administration of the Government whenever urgent matters arose. Essentially, they
were non-elected members of the Assembly who the electorate could not punish for bad
performance by not re-electing them to the Assembly. That was one of the situations
that the reform sought to change in order to bring about the ideal of responsible
government that the executive answer to parliament and therefore indirectly to the
electorate. As outlined in Chapter 6, one of the initial calls for change was based on the
lack of government accountability.

In turn, the transformation of Cabinet’s

composition was seen as giving power and responsibility to the people because their
representatives now comprise almost 70 percent of the Assembly.
However, it is important to emphasize that because of the new arrangement of the
Cabinet, the executive can never be a majority of the Assembly which means that the
Government will always need the support of members outside of the executive in order
to pass laws and carry out business in the Assembly. In reality, political parties may be

786

As outlined in Chapter 6, when Feleti Sevele was appointed Prime Minister in 2006, he was given some discretion
to pick his own Ministers who would be appointed by the King.
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formed out of the Government’s need to have consistent support to implement its
policies. Similarly, the Members of Parliament who oppose the Government’s policies
may form an opposition. However, it is interesting to note that during the political
reform consultation process, neither the Committee (NCPR) nor the CEC recommended
in their reports that there be formal political parties. Hence, during the time the reform
legislation was debated in the House in late 2009 and 2010, the issue of establishing
formal parties was never discussed or raised. Thus, political parties still are not formally
recognized. This means that elected members must discuss informally amongst
themselves their nomination for Prime Minister. Such a discussion will culminate in the
official submission of nominations for Prime Minister to the Office of the Assembly
within 14 days of the return of writs. Within three days from the last date of receipt of
the nominations, a special sitting must be called by an Interim Speaker (appointed by
the King) where elected representatives would formally elect a person who would be
recommended to the King for appointment as Prime Minister.787
Further, where once the King in Council had control of the Judiciary and the
prerogative to appoint judges, the King in Council now performs these functions on the
advice of the Judicial Appointments and Discipline Panel (JADP).788 JADP now has
the responsibility of selecting and recommending appointments, disciplinary and
removal of judges. The appointment, removal and dismissal of the Attorney General
and Police Commissioner are now made by the King in Council on the advice of the
JADP as per clause 31A (1).
The ‘vote of no confidence’ was introduced for the first time in 2010 as a mechanism
for regulating and making government accountable to the wishes of the people. Most
other Pacific Islands countries provide for it.789 However, the Constitution does not
state the reasons wherein a vote of no confidence might be brought against a Prime
Minister. It is usually regarded as a political decision.
Procedurally, a motion will not be effective if it is made within 18 months of a general
election, within six months before the next general election, or within 12 months after a
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The Constitution of Tonga, Schedule.

788

Ibid, clauses 83C, 84, 85, 86, 86A, 88.

789

See, eg, Constitution (Nauru) and Constitution (Papua New Guinea).
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previous vote of no confidence. Further such a motion should not be moved unless at
least five working days notice of the intention has been given to the Speaker. 790
Paragraph 174 of the CEC final report suggests that motions for a vote of no confidence
should be ‘…used only when there has been a clear loss of confidence and not simply
for personal political advantage … .’ This is an ambiguous prescription because it is
difficult not to act ‘politically’ in a politically charged environment, such as Parliament.
Perhaps Tonga will develop rules for such motions. A Bill to amend Clause 50B to
require a two-thirds majority vote was introduced in March of this year and referred to
the Standing Law Committee. This will hopefully discourage motions that do not have
overwhelming support.
Under these considerations, the outcome of the reform gave the people of Tonga
increased opportunities to participate meaningfully in politics. This participation can be
characterized as follows: most of the members of the Legislative Assembly are now
elected by the people; the Assembly now chooses the Prime Minister; who, in turn,
selects Ministers from the Assembly and a fixed number from outside of the Assembly.
Cabinet, as a result of the reform, is more accountable to Parliament, and in fact a
majority of them are commoners.
2. A Constitutional Monarchy under the King
The formal terms of the amended Constitution after the 2010 reform differ significantly
from the 1875 Constitution. Amendments over the years had not altered that original
model’s structure and substance until 2010. The Constitution is an entrenched statute
which is officially cited as The Constitution of Tonga. However, for the purpose of
comparing and contrasting the constitutional provisions mentioned in this Chapter, it
will be convenient to refer to the pre-2010 Constitution as the ‘old Constitution’ and the
post-2010 Constitution as the ‘amended Constitution.’

The three parts to both

Constitutions include the Declaration of Rights; the Form of Government; and the
Land.

790

The Constitution of Tonga, clause 50B.
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However, the amended Constitution purports to change Tonga’s system of government
from a ‘Constitutional Government’ 791 to a ‘Constitutional Monarchy’, 792 with both
systems under the King. Clause 30 of the amended Constitution now provides for the
following:
Form of Government
The form of government for this Kingdom is a constitutional Monarchy under
His Majesty King George Tupou V and his successors.793
By definition, a ‘Monarchy’ is simply a form of government which includes a
hereditary King or Queen; the power of that King may range from a despotic absolute
ruler to that of mainly a figurehead, such as Elizabeth II of Great Britain. The ordinary
definition of ‘constitutional’ may relate to a written or unwritten set of rules or
conventions regulating the structure of government and the relationships between its
parts. As in the case of Tonga, the effect of joining the two words – constitutional
Monarchy – means that the power of the Monarchy is regulated by the Constitution.
However, as noted in the previous Chapters, Tupou I made it clear in his speeches that
he was granting the Constitution to his people. Respectively, Tupou I agreed to be
bound by the Constitution, and from that point on, Tonga had a constitutional
Monarchy.

Regardless, a constitutional Monarchy does not prevent a King from

exercising absolute prerogatives in certain areas if these powers are conferred by the
constitution. The thought can be worrisome to those who are in the Executive Cabinet.
For instance, Lopeti Senituli (an adviser to the Prime Minister) stated during our
talanoa:
…I’m worried that there is a misinformation campaign against the Prime
Minister. The same system was in place leading up to the dissolution of the
House and of course the King dissolved the House.

The misinformation

machinery is still in place. If it gets to a crisis point, the King knows that a
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The Constitution of Tonga, clause 31.

792

The Constitution of Tonga, clause 30.

793

The Constitution of Tonga, clause 30 stated that ‘The Government of this Kingdom is divided into three Bodies –
1st. The King, Privy Council and Cabinet (Ministry); 2nd. The Legislative Assembly; 3rd. The Judiciary.’
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dissolution would not work for he has tried it. The only other option is to use
the military to depose government and set up a military government.794
3. The Devolution of Some of the Monarch’s Executive Functions to Cabinet
The Monarch of Tonga plays fundamental roles in both Government and in Tongan
society and culture. First, he is the Head of State who is also the ‘supreme head’795 of
the traditional kingship system.

He is also a part of the Executive branch of

government through his executive powers. This will be explored later in this Chapter.
As discussed in Chapter 6, the late Tupou V was described in a statement by the Lord
Chamberlain on 26 September 2006 as ‘A King well prepared to lead along the path of
political reform.’796 Indeed, it was only three weeks later, at the King’s request, that the
Prime Minister stated in a Press Release that the ‘King voluntarily cedes constitutional
authority.’797
Nevertheless, even though the late King and Prime Minister Sevele opened the door for
reform, the records show that the transfer of executive authority was not complete or
fully implemented. In July 2008, His Majesty announced that he would retain what he
called his ‘judicial powers.’798 They were, in fact, executive powers that related to the
appointment and dismissal of the judges. Then in February 2009, Prime Minister
Sevele was reported to have said in a radio interview that it was too early to dismiss the
King from government and that the brakes should be put on ‘the call to take away
executive power.’799

794
795

Interview with Lopeti Senituli (Tonga: 04 April 2018).
The Monarch’s traditional role as the ‘supreme head’ is integral to Tongan society and has always been in
existence. As alluded to by Chapter 4, the Constitution protects the Monarchy and its position with regards to the
nobility and the people by way of: succession to the throne to be determined by hereditary rules (cl. 32, 33); the
King may grant hereditary estates (cl. 104) and confer titles and estates upon any person and where an estate has
reverted to the Monarchy (cl. 112); the King is sovereign of all the chiefs and the people, and the King is ‘sacred’
(cl. 41); the King owns lands and property and he may dealt with them as he pleases (cl. 48); and the dignity of the
King is protected in several ways in the Constitution.
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Office of the Lord Chamberlain, Palace Office, Nuku’alofa.
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Palace Office, Nuku’alofa, 19 October 2006.
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Press Release, Office of the Lord Chamberlain, Palace Office, Nuku’alofa, 28 July 2008.
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Tongan Prime Minister, Radio New Zealand International, 19 February 2009.
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The Constitutional and Electoral Commission’s report recommended that ‘The King
and Privy Council shall no longer be part of the Executive Government and the
Executive Government shall be the Cabinet answerable to the Legislative Assembly’.800
However, in reality, that principle was altered because the Constitution emerged from
the amending process still preserving the Monarch’s authority in government in the
form of exceptions to the devolution principle. In sum, the Monarch remains very
influential despite the steps taken by the late King Tupou V to cede most if not all of the
Monarch’s executive powers to the Cabinet of Ministers. According to Stepan, Linz
and Minoves801 the conceptualization of democracy in Tonga has the elements of a
democratic parliamentary Monarchy. However, based on the outcome of Tonga’s
watershed democratic reform in 2010 we can only describe it as a hybrid democracy, as
explained in Chapter 2. This is because the King now shares the executive role and
power with a Cabinet that is elected. For example, the reformed Constitution divides
Government into three bodies:802
31 Government
The Government of this Kingdom is divided into three Bodies –
1st. The Cabinet;
2nd. The Legislative Assembly;
3rd The Judiciary.
However, clause 31 needs to be considered alongside the form of government provision
under clause 30 (stated above). Clause 31 may appear to describe the structure of the
government of Tonga yet it cannot be taken in literal terms to describe the actual
structure of government in Tonga since it does not mention the King. In other words,
on the surface, it seems that the Government may have accepted the CEC’s
recommendations to establish the new principle of government where the ‘The King
and Privy Council shall no longer be part of the Executive Government and the
800
801

802

CEC Final Report, Recommendation 2.
Alfred Stepan, Juan Linz and Juli F Minoves, “Democratic parliamentary Monarchy” (2014) 25(2) Journal of
democracy 35-51.
The amended Constitution of Tonga, clause 31.
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Executive Government shall be the Cabinet answerable to the Legislative Assembly.’803
However, in reality, the King and the Privy Council have retained much more power.
4. The Executive Functions of the Cabinet:
The amended Constitution devolved to Cabinet some of the executive authority that had
previously been held by the King and the Privy Council. Clause 51 now provides for
the executive function and powers of both the Cabinet and the Monarch under subclauses (1) and (7) which state the following:
(1) The executive authority of the Kingdom shall vest in the Cabinet, which
shall be collectively responsible to the Legislative Assembly for the
executive functions of the Government.
(7) The term “executive authority” in sub-clause (1) excludes all powers vested
in the King or the King in Council, whether by this Constitution, or any Act
of the Legislative Assembly, any subordinate legislation, and Royal
Prerogatives.
The effect of clause 51(7) constitutes a major limit on the effect of clause 51(1). If they
are read together, they give the Cabinet a lot of responsibility yet little power, with all
the difficulties that involves. This was the intention of the 2010 reforms. In effect, it is
a constitutional monarchy that should operate in a combined executive where all parts
need to work together to ensure an accountable and responsible government. This is
manifested under clause 50A (3) which provides that:
The Prime Minister shall regularly and as required report to the King upon
matters that have arisen with the government and upon the state of the country.
Therefore, the executive functions that devolved to the Cabinet enable it to make
decisions on questions of government policy and administration, which were previously
the functions of the Privy Council.

The Constitution also gives other powers of

decision either to the Cabinet directly or the King with the consent of Cabinet in areas

803

Constitutional and Electoral Commission (CEC) Final Report, 2009, Recommendation 2.
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of the currency of Tonga;804 determining the terms of leases of land up to 99 years in
length, and the approval of leases of land to religious bodies and on beach frontage;805
and the approval of government expenditure during emergencies with a requirement to
report to the Legislative Assembly on such a decision.806
In exercising these executive functions, the Cabinet is expected to work collectively as
reflected in clause 51(1) of the Constitution and section 17(3) of the Government Act
which requires the Prime Minister not to decide on “any grave or important matter”
without the consent of Cabinet. The next section will outline the several ways the
amended Constitution has in reality preserved the King’s authority in government. This
was achieved through exceptions to the devolution principle. There are certain reasons
the King should share the executive responsibilities, if a workable method could be
established. This section will discuss some of the factors that had an influence on this
decision. Above all, there needed to be clarity, so everyone understood who had the
final authority in a given situation. The amended Constitution acknowledges that the
remaining powers of the King are exceptions to the devolution principle under clause
51(7).
However, nowhere else in the reports and discussions leading up to the amended
Constitution are there any explanations that detail why these particular exceptions were
made.
5. The Monarch’s Constitutional Functions/Powers and the Rules that Limit the
extent of Representative Democracy
Since 2010, Tonga has elected four governments into Cabinet that have been led by the
following Prime Ministers:
a) 2010 – 2014: Lord Tu’ivakano
b) 2014 – August 2017 (when Tupou VI dissolved the Legislative Assembly): Mr
‘Akilisi Pohiva
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The Constitution of Tonga, clause 45.
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Ibid, clauses 105, 108, 109, 114.
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Ibid, clause 19(ii).
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c) November 2017 – September 2019: ‘Akilisi Pohiva (re-elected and served until
his death)
d) September 2019 – Present: Dr Pohiva Tu’i’onetoa.
Each successive government has worked diligently to put in place a more democratic
system of government. The wording of clause 51(7) seems to have been considered
necessary in order to prevent the devolution principle, as expressed in clause 51(1),
from depriving the Monarch of all other powers of an executive nature. It is an
acknowledgement that those other powers are indeed “executive” in character and they
do not devolve. These executive powers are extensive, and in the result there are three
distinct types of Monarchical powers in the Constitution that limit the extent of
representative democracy in Tonga. They include 1) the rules that confer Executive
functions on the King; 2) the rules that confer the functions of the King in relation to
the Legislature; and 3) the rules that limit the capacity of the Legislative Assembly to
control its own process and debates. The first type of rule is clearly executive in nature.
Even though the second type of rule has to do with executive functions, it relates
directly to the Monarch’s relationship with the Legislative Assembly. The third rule
does not relate to actions taken by the Monarch. It has to do with the rules of the
Constitution which limit the scope of representative democracy in certain respects
(representative democracy usually including the concept that the elected Legislature
should control its own process and debates).
i.
•

Rules conferring Executive functions on the King
The Monarch in Council may make the following appointments (and their
dismissals) after receiving advice from the JADP:
-

The Lord Chief Justice and other Supreme Court Judges (clause 86) and
acting Judges (clause 88)

-

The Lord Chancellor (clause 83B)

-

The Attorney-General (clause 31A)

-

The Police Commissioner (Police Act)
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•

The Magistrates (Magistrates Court Act)

The Monarch may appoint whomsoever in his opinion he believes is best suited
to the Council to advise him (clause 50)

•

Armed forces and martial law
-

The Monarch is the Commander-in-chief of the armed forces (clause
36)

-

The Monarch may proclaim martial law (clause 46)

-

The Monarch may raise a militia (clause 22)

-

His powers are defined and extended under the newly named (in 2013)
His Majesty’s Armed Forces Act and include appointing a Chief of
Defence Staff and the Defence Board

•

International Affairs
-

The Monarch may make treaties with other states and appoint
diplomatic representatives (clause 39)

•

Conferring honours and distinctions
-

The Monarch may confer titles of honour and honourable distinctions
(clause 44)

•

Granting of pardons
-

The Monarch in Council may grant a royal pardon to any person for a
breach of law except in cases of impeachment (clause 37)

•

Naturalising citizens
-

The Monarch may approve applications to become naturalised subjects
(clause 29)
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•

Succession to the throne:
-

A member of the Royal Family who is likely to succeed to the throne
may not marry without the King’s consent, and if such marriage occurs,
the member’s right to succeed may be cancelled (clause 33)

•

Effectively to dismiss the Prime Minister and Cabinet by dismissing the
Legislative Assembly and calling an election
-

The Monarch may convoke and dismiss the Assembly at any time and
may call general elections (clauses 38 and 77)

ii.

Rules conferring functions on the King in relation to the Legislative

•

The Monarch may convoke and dismiss the Assembly at any time (clause 38)

•

The Monarch addresses the Legislative Assembly in writing in relation to the
affairs of the country and any other matters that he may wish to bring before the
Assembly for deliberation (clause 40)

•

The Monarch may call general elections (clause 77)

•

The Monarch has the right to and can withhold his assent to legislation (thereby
vetoing further discussion of it in the Assembly until the next session), as the
final step in the passage of a Bill into law (clauses 41, 79 and 68).

iii.

Rules limiting the capacity of the Legislative Assembly to control its own
process and debates

•

Special Privilege of the nobles
-

Rules that the People’s representatives cannot discuss Bills dealing with
rights or matters pertaining to the King, the nobles or their estates
(clause 67)
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•

Special electorate for the nobles where nine seats in the Legislative Assembly
are reserved for the nobles. There are about 33 noble titles held by 30 nobles
who elect their nine representatives to the Assembly.

•

The rule that the Speaker, who controls the process of the Legislative Assembly,
must be a noble (clause 61).

Clearly, many of the powers outlined in this section have to do with the reserved power
of the Monarch under clause 51(7). Under other constitutional monarchies that adhere
to principles of responsible government, the monarch generally also retains similar
reserve powers. These powers are there for the monarch to use in her or his role as the
guardian of the constitution and to ensure that the other institutions of government
adhere to the fundamental constitutional principles of responsible government. At the
same time, constitutional conventions circumscribe when and how these powers are
able to be invoked and exercised.
However, in Tonga, the retention of these powers in the Constitution has posed
questions regarding whether Tonga is a “Constitutional Monarchy” as expressed under
clause 30. Can the Monarch can invoke these powers whenever and however he sees
fit, or should there be a practice or expectations that limit how these powers are to be
used, such as constitutional conventions? If it is the latter, how do they develop and
what is it that might cause them to arise? These issues and questions can be illustrated
by considering the Monarch’s exercise of his veto power under clause 41.
§

The Monarch’s power to refuse assent

On 28 August 2014, the Legislative Assembly of Tonga passed the following pieces of
legislation, which were consequently submitted to the Privy Council for Royal Assent:
1. The Act of Constitution of Tonga (Amendment) Bill 2014 proposed to
remove the provisions in the Constitution relating to the Attorney
General, the Lord Chancellor and the Judicial Appointments and
Discipline Panel. It proposed abolishing the office of Lord Chancellor
and for the Attorney General to be appointed and function in the same
manner as a Minister of the Crown and also a member of Cabinet. The
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Judicial Appointments and Discipline Panel would be replaced by a
Judicial and Legal Service Commission to advise on the appointment of
judicial and legal officers.

A new position of Director of Public

Prosecutions would be responsible for criminal prosecutions, a
responsibility that is vested in the Attorney General.
2. The Judicial and Legal Service Commission Bill 2014 also proposed
establishing a Judicial and Legal Service Commission that would
replace the Judicial Appointments and Discipline Panel.
3. The National Spatial Planning and Management (Amendment) Bill 2014
provided for the replacement of the Judicial Appointments and
Discipline Panel by Cabinet in terms of recommending the appointment
of members of the Planning Tribunal.
4. The Tonga Police (Amendment) Bill 2014 provided for the replacement
of the Judicial Appointments and Discipline Panel by Cabinet in
recommending the appointment of a Commissioner of Police.
5. The Public Service (Amendment) (No. 2) Bill 2014 was a consequential
Bill as it relates to the Act of the Constitution of Tonga (Amendment)
Bill 2014 which removes the reference to Lord Chancellor and replaced
it with reference to the Director of Public Prosecutions.
In May 2015, a Privy Council resolution was issued which states that His Majesty was
“pleased, by and with the advice of His Privy Council”807 to decline consideration of
these constitutional amendments, giving the reason that “the requirements of Clause 79
of the Constitution had not been complied with, namely, that there was no acceptable
evidence laid before him to demonstrate that ‘the Cabinet are unanimously in favour of
the amendment.’”808 This raises several questions:
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His Majesty in Council’s Decision P.C 35/2015 of 27 May 2015.
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Ibid. Clause 79 provides: It shall be lawful for the Legislative Assembly to discuss amendments to the Constitution
provided that such amendments shall not affect the law of liberty, the succession to the Throne and the titles and
hereditary estates of the nobles. And if the Legislative Assembly wish to amend any clause of the Constitution such
amendment shall after it has passed the Legislative Assembly three times be submitted to the King and if His Majesty
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1. The sequence of events required by clause 79 seems to mean that the Assembly
considers and votes in favour of the proposed law three times and then the King
and the Cabinet considers it. On the wording of it, the Cabinet could drawn
from a later Assembly (so that later Cabinet could reach a decision on what
happened in the Assembly in 2014) except that would not be in the spirit of the
clause.
2. The words “if His Majesty and the Cabinet are unanimously in favour” could
just mean if both entities are in favour, and there would be no need to test
whether all the Cabinet members agreed. This is logical because all the Cabinet
members are also members of parliament and will have already voted there.
They are no longer a “protected” group, as the ministers were before 2010.
With respect to the previous clause 79, before 2010, those in the Privy Council
(which included the King) and each of his appointed unelected ministers
(Nobles mainly) had the right to object:
“such amendment shall after it has passed the Legislative Assembly
three times be submitted to the King and if the Privy Council and the
Cabinet are unanimously in favour of the amendment it shall be lawful
for the King to assent and when signed by the King it shall become
law”.
However, between 2015 – 2017, even though the subsequent Cabinet had resubmitted
the above amendment legislation to the Legislative Assembly for further deliberation, it
had since been resolved that it required consultation with the public.
§

Monarch’s Royal Assent and Constitutional Monarchy

The Constitution provides for the role of the Monarch in the law-making process in
Tonga. Clause 41 of the Constitution directly provides for the King’s powers as
follows:809

and the Cabinet are unanimously in favour of the amendment it shall be lawful for the King to assent and when signed
by the King it shall become law.
809

This legislative function of the Monarch is provided under clause 56: “The King and the Legislative Assembly
shall have power to enact laws, and the representatives of the nobles and the representatives of the people shall sit
as one House. When the Legislative Assembly shall have agreed upon any Bill which has been read and voted for
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The King is the Sovereign of all the Chiefs and all the people. The person of
the King is sacred. He reigns the country, but ministers are responsible. All
Acts that have passed the Legislative Assembly must bear the King’s signature
before they become law.
The above incident shows how Tupou VI has exercised his power to sign laws on
advice from his Privy Council on Bills that have been drafted by the Government and
passed by the Legislative Assembly.810 The reality (applying Palmer’s constitutional
realism theory) is that the Privy Council still wields considerable constitutional
authority despite the transfer of executive power to Cabinet.

Such actions raise

questions about Tonga’s status as a constitutional monarchy.
Firstly, the 2010 amendments changed the wording in clause 41 by deleting the words
“He governs the country” and replaced it with “He reigns the country”. Further, clause
17 was also amended from “The King shall govern on behalf of all his people” to “The
King shall reign on behalf of all his people”. Accordingly, the 2010 constitutional
amendments appeared to bring about, with the full knowledge and consent of the then
Monarch, fundamental constitutional changes that significantly limited the previous
powers of both the King and the Privy Council. So, the Monarch now “reigns”, but
does not “govern”.

Similarly, the Privy Council no longer has a formal role in

Government, it is rather an advisory body to the King.
Nevertheless, the Monarch’s remaining powers in relation to legislation that has been
passed through the Legislative Assembly are stated in the Constitution in two parts.
•

Clause 41 provides that “Acts that have been passed the Legislative Assembly”
must “bear the King’s signature before they become law”. This requirement
applies alongside the statement that the Monarch “reigns the country” rather
than “governs” it as before 2010.

by a majority three times it shall be presented to the King for his sanction and after receiving his sanction and
signature it shall become law upon publication. Votes shall be given by raising the hand or by standing up in
division or by saying “Aye” or “No””.
810

For instance in August 2014, the Legislative Assembly of Tonga passed the 5 Bills that were prepared based on
Pursglove’s review of the Constitution. The King refused to assent these Bills based on the advice of his Privy
Council. The same set of Bills were passed and re-submitted for his assent in 2015. The King resolved to defer
consideration of the Bills on the basis that “the requirements of clause 79 of the Constitution had not been complied
with.”
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•

Clause 56 on the power of the Legislative Assembly provides that both the King
and the Legislative Assembly jointly have powers to “enact laws” in Tonga. In
the context of prescribing the process of the Legislative Assembly for reaching
agreement on “any Bill”, clause 56 provides:
When the Legislative Assembly shall have agreed upon any Bill which
has been read and voted for by a majority three times it shall be
presented to the King for his sanction and after receiving his sanction
and signature it shall become law upon publication.

It is interesting to contrast this provision with the wording of clause 60 before 2010
which stated:
It is with the King and Legislative Assembly to enact all laws; and the Nobles
and representatives of the people shall sit in one House.

And when the

Legislative Assembly shall agree upon anything, the same having been read and
voted for by the majority three times, it shall be presented to the King for his
pleasure; and if he approves of the same and fixes his name to it, it shall at once
become law.
It is apparent that the Constitution before 2010 explicitly required the King’s
“approval” of laws “agreed” by the Legislative Assembly. By contrast, after 2010 and
specifically clause 56, it is the King’s “sanction” rather than his “pleasure” and
“approval” that is required.
Further, clause 56 requires that Acts duly passed by the Legislative Assembly “be
presented to the King for his sanction”, not his “pleasure”. “Sanction” can be read to
mean no more nor less than the King’s formal permission or authorisation.
However, Tupou VI’s exercise of his veto powers and unfettered discretion clearly
highlight a gap between such notions and the reality of the day-to-day practices.
Nonetheless, whatever the scope of the Monarch’s power to grant or refuse the royal
assent before and after 2010, two points can be deduced. Firstly, the achievement of
full democracy in Tonga after the reform is limited by the fact that the Constitution still
grants the Monarch (and the Privy Council) the same wide power that had been invoked
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by Tupou VI, to decline and refuse assents to bills that had been duly passed by the
Legislative Assembly. Secondly, no constitutional conventions have emerged that
restrict the King’s use of his “sanction” power. In other words, the current reality and
practice fails to confer full authority to enact laws on the representative Assembly.
Thus, Tonga’s constitutional position is not consistent with Bogdanor’s definition of a
constitutional monarchy as one with “a sovereign who reigns but does not rule.”811
III.

The combination of Tonga’s Tradition and Introduced Democratic
Principles - A Dual and Ambiguous Executive System

As examined in Chapter 2, while hybrid regimes appear to be ambiguous forms of
political organisations, they are nonetheless “a substantial reality that can be considered
an autonomous model of regime vis-à-vis democracy, authoritarianism, and the
traditional regime.” 812 Tonga’s position appeas to fit this model because the 2010
reform retained in the Constitution the traditional and authoritative elements of the
Tonga’s system of government and the Monarch’s hereditary succession while
introducing selected principles of democracy and of responsible and accountable
government. This accommodation is facilitated by clauses 30 and 31. At the same
time, executive functions are shared where clause 51(1) devolves executive functions to
a reformed Cabinet while clause 51(7) prevents the devolution principle from depriving
the Monarch of all other powers of an executive nature, effectively creating a Dual
Executive System as shown in Figure 4 that follows.

811

Vernon Bogdanor “The Monarchy and the Constiuttion” (1996) 49(3) Parliamentary Affairs 407-422.
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Leonardo Morlino, Changes for Democracy: Actors, Structures, Processes (Oxford: Oxford University Press,
2012) 49, 67
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Figure 4: Tonga’s Dual Executive Structure
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In Figure 4, the chart illustrates the structure of Tonga’s executive authority and it
shows how the Dual Executive works. On one side, the Cabinet Executive emanates
from the Legislative Assembly whereas the Monarch accounts only to himself and the
Constitution. Under the dimension of survival, if the Cabinet Executive loses its
Legislative Assembly majority or if the Monarch at his pleasure were to dissolve
Parliament, the Cabinet Executive falls; whereas the King’s Privy Council continues to
serve as his advisors and are accountable only to the Monarch under the Monarchical
Executive. As such, the Monarchical Executive is independent from the Legislative
Assembly and its origin and survival remain with the King alone. The Legislative
Assembly is portrayed here as part of these Executive arrangements to reflect the
considerable role of the Legislative Assembly in the origins and survival of the Cabinet.
The two branches of the Executives – the Executive Cabinet and the Monarchical
Executive – operate in their respective spheres simultaneously with no clear link of
communication between them as shown in Figures 5 and 6 below.
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Figure 5: The Monarchical Executive Power Structure
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Figure 5 shows the Monarch’s executive power structure after the reforms in 2010. He
retains a Privy Council, which is comprised of advisors appointed at his pleasure from
time to time to advise him on such general or particular matters as he decides. By
virtue of clause 83C of the Constitution, a Judicial Appointments and Discipline Panel
was established to advise the Monarch on judicial related functions and also on
appointments of the Attorney General and the Police Commissioner.

As the

Commander-in-Chief of the armed forces,813 the Monarch may proclaim martial law,814
and the Monarch may raise a militia.815 He may also make treaties with other states and
appoint diplomatic representatives 816 and he can also approve applications for those
who want to become naturalised subjects.817
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The Constitution of Tonga, clause 36. His powers over the armed forces are defined and extended under the newly
named ‘His Majesty’s Armed Forces Act’. The King has the power to appoint a Chief of Defence Staff and the
Defence Board.
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Figure 6: The Cabinet Executive Structure
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Figure 6 above shows the structure where the Monarch remains the traditional leader of
Tonga whose role remains unaffected by the reform. The Cabinet has now replaced the
previous role of the Monarch and Privy Council818 in relation to the executive functions
devolved to it by the Constitution. However, the Monarch’s authority in government is
still expressed (as alluded to previously) in the form of exceptions to the devolution
principle. In terms of the Monarch’s relationship with the Legislative Assembly, the
Monarch – by virtue of clauses 38, 58 and 77 of the Constitution – may convene and
dismiss the Legislative Assembly at any time and may call for general elections.
Furthermore, the Monarch may withhold his assent to legislation 819 and further
discussion of proposed legislation may be denied until the following session of the
Assembly.820
Part II of the Constitution outlines the basic structure of government in Tonga. Under
this part, the Cabinet is said to be the executive branch of government and by virtue of
clause 41, the Ministers are ‘responsible’ in governmental terms. In this sense, the
political Executive is responsible for the daily administration of government, policy
making, and administering the public service.
However, the exception to the devolution principle that resulted in retention of
significant powers in the hands of the Monarch actually creates a situation of a dual
executive (Figure 4) with a dual legitimacy,821 which limits the extent of democracy
818

Privy Council is now transformed from comprising the King and Cabinet where the important decisions of
government were made, to an advisory body appointed by the King to assist him when he asked for advice (Clause
50).
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The Constitution of Tonga, clauses 41, 79.

820

Ibid, clause 68.
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Dual legitimacy is use in this thesis to refer to the monarch’s special ‘sacred’ being which gives his decisions and
actions a greater or equal legitimacy to those of a democratically elected government.
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and creates confusion regarding where decision-making power lies. Mainwaring et al.
consider that the continuance of power in the hands of non-elected institutions can also
pose a risk for the endurance of a new democracy.822 Di Palma argues that in terms of
traditional institutions, there is a risk involved with retaining political privileges since
doing so could weaken a democracy, particularly one that is in the early stages of
development.823
In my interviews,824 it was clear that the ambiguity in the executive roles engendered
confusion and frustration, with some people lacking trust in the Executives.

For

instance, during our talanoa Lopeti Senituli stated:
I think the major flaw in the reform was the devolution of executive authority.
Now there are still some authorities with His Majesty… Clause 51(7) is too
generic. If the Privy Council is to discuss executive matters, it needs to be
specified in the Constitution… They don’t have specific authorities, which is
my problem… the King’s prerogative needs to be specific and not generic... it is
a difficult position to be in.825
Clearly, there is also a fear that ambiguity and confusion in the executive roles may
paralyze the Cabinet Executive or frustrate any further proposed constitutional reforms.
A decade after the reform, the new Executive system has triggered issues and practical
difficulties in the sharing of power between the two Executive authorities as illustrated
in the following examples.
•

Executive Power-Sharing in the Dual Executive System

One apparent and common feature of the outcome of the reform is the lack of clarity
especially around the principle of devolution, its exceptions and how executive powers
are to be shared between the Executive Monarch and the Executive Cabinet. It fits
822

Scott Mainwaring, Guillermo A O’Donnell and J Samuel Valenzuela, Issues in democratic consolidation: the new
South American democracies in comparative perspective (Notre Dame, Indiana: University of Notre Dame Press,
1992) 67-68.
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Giuseppe Di Palma, To craft democracies: An essay on democratic transitions (Berkeley, Los Angeles, Oxford:
University of California Press, 1990) 51-52.
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Interview with Sione V Faotusia (Tonga: 12 April 2018); Interview with Lopeti Senituli (Tonga: 04 April 2018);
Interview with Siosiua P Pohiva (Tonga: 26 April 2018).

825

Interview with Lopeti Senituli (Tonga: 04 April 2018).
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neatly into Ottaway’s concept of a semi-authoritarian regime, which emphasizes
ambiguities ‘that combine rhetorical acceptance of liberal democracy, the existence of
semi democratic institutions, and a limited sphere of civil and political liberties with
illiberal or even authoritarian traits.’ 826 According to this theory, this ambiguous
character is deliberate and part of a strategy which is meant to maintain the appearance
of democracy without the political risks that free competition entails. 827 A clear
example of these tactics is the continuation of the prerogative powers of the Monarch.
Here are some specific examples of the problem caused by the lack of clarity in the
provisions of the Constitution. These emerging patterns have been identified especially
in the areas of work associated with the Monarch and the people close to him.
Example 1:
§

No Limits on the Exercise of the Prerogative Powers of the Monarch

In this thesis prerogative powers are applied in a somewhat different sense than they
would be in England or in New Zealand. Prerogative powers in this thesis refer to all
powers that originate in the authority of the King. In New Zealand and England, this
would only be used to refer to such powers that have been recognised by the courts,
under the common law, and have not yet been overridden by legislation. Once codified,
they would become statutory powers. If that approach were to be followed in Tonga,
the powers of the Monarch that have been codified into the Constitution would no
longer be called prerogative powers. They would instead be called Constitutional
powers, and only the residual powers of the Monarch recognised under the common
law, and not codified, would be called prerogative powers. But in this thesis all the
lawful powers of the King are called prerogatives.
In a traditional society, the political culture vests the status and the institution of the
King with authority that derives from the traditional elements of the culture.828 As
826
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Marina Ottaway, Democracy Challenged: The Rise of Semi-Authoritarianism (Washington, DC: Carnegie
Endowment for International Peace, 2003) 3, 18.
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Guy Powles, “The Head of State and the Legislature: The power of veto in Pacific Island States and the Case of
Tonga” A paper presented at the ALTA conference held in Wellington, 7-9 July
2016.<https://www.victoria.ac.nz/law/research/publications/about-nzacl/publications/cljpjdcp-journals/volume22,-2016/Powles.pdf>.
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outlined in Chapter 4, although Tupou I devolved his powers to the Constitution, it
maintained some royal prerogatives, and some new powers were created for the
operation of government. These prerogative powers of the King are directly concerned
with the functioning of the Executive branch of the government and have been listed
above.829
The prerogative powers retained by the King constitute exceptions to the scope of the
executive authority entrusted to Cabinet under the Constitution. The Constitution under
clause 51(7) provides the following:
The term ‘executive authority’ in sub-clause (1) excludes all powers vested in
the King or the King in Council, whether by this Constitution, or any Act of the
Legislative Assembly, any subordinate legislation, and Royal Prerogatives.
But the scope of the prerogative powers retained by the King still lack clarity and can
cause confusion. Powles observed that while the Monarch’s role and powers may be set
out in the Constitution, the constitutional provisions are not exhaustive.830
However, the Land Court and the Privy Council831 discussed the Monarch’s prerogative
powers and have clarified the legal limits on their exercise in the case of Tupou
Tongaliuaki Filo’aulo Aleamotu’a v. Fielakepa.832 This case involved a legal challenge
in the Land Court to determine the rightful heirs to the Fielakepa title and estate. In
effect, it was a challenge to a decision of the King to declare the Defendant to be the
trustee of this estate. In its decision, the Land Court declared that: (1) the Plaintiff is the
lawful title holder; (2) the appointment of the Defendant as trustee of the Fielakepa
estate was null and void; (3) the publication in the Gazette of the Defendant’s name as
holder of the title Fielakepa was made in error; (4) the Plaintiff is entitled to the
829

There are some prerogative powers that were amended during the reform in 2010. They were the power to appoint
a Prince Regent (cl 43), the power to appoint and dismiss Ministers of the Crown and Governors (cl. 51 and 54),
and the right to appoint the Speaker of the Legislative Assembly (cl. 61).
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publication of his name in the Gazette as the holder of the title Fielakepa. At the same
time, it was held that the King could not be made a defendant to the case because the
Courts have no jurisdiction over the King. In the course of making this decision, it was
held:
A distinction must, in my view, be drawn between the exercise by His Majesty
of unfettered royal prerogatives retained by him under the Constitution, such as,
the power to confer titles (Clause 44) and the exercise by him either upon the
advice of a body or person, of the powers specified in the relevant statute (e.g.,
Clause 50A(1)833 or Clause 50B834).835
The King’s exercise of the latter (statutory) powers, would be reviewable in a court, it
seems, but not the former unfettered prerogatives.
Chief Justice Scott continued to discuss the King’s powers under sections 40(1) and
38(1) of the Lands Act and said:
In my opinion the powers and duties given to the King by Sections 40(1) and
38(1) are personal and not subject to direction by the Court. It follows that there
is no basis for the King to be joined as a party when breaches of these sections
are alleged.
To say however that decisions made by the King pursuant to section 40(1),
38(1) are not subject to order is not to say that they are not justiciable at all. The
court retains the right and indeed the duty to analyse the actions taken and,
when it is of the view that the parameters within which the royal prerogative
must be exercised have been exceeded it may, in its discretion, declare that to be
the case.836
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The Constitution of Tonga, clause 50A (1) provides that the ‘King shall appoint from amongst the elected
representatives a Prime Minister who is recommended by the Legislative Assembly in accordance with the
procedure set out in the Schedule to, or clause 50B of, this Constitution.
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The Land Court’s decision was later appealed to the Privy Council of Tonga,837 which
has jurisdiction to hear special appeals with regard to the hereditary estates and titles of
nobles and chiefs as per clause 90 of the Constitution. It was confirmed that the law
places limitations on the personal royal prerogatives. Further, it affirmed the Land
Court’s decision that the plaintiff is the lawful holder of the title, Fielakepa. However,
at the time of this research, the Privy Council’s decision had still not been implemented.
In my talanoa with Lopeti Senituli,838 it was suggested that this outcome demonstrates
that the court still cannot effectively order the King to do something because under the
traditional cultural understanding the King possesses the legitimate authority to make
the final determination.839
Consequently, the question remains as to whether the King is in fact, even if not in law,
beyond the reach of the judiciary. This lack of clarity supports a perception that the
King retains the final say, giving him some discretion and room to manipulate decisions
and directions to fit his purpose.
Example 2:
§

The Monarch may make treaties with other states and appoint
diplomatic representatives

In 2015, the Cabinet decided to ratify the United Nations Convention on the
Elimination of Discrimination against Women (CEDAW). However, the Cabinet later
withdrew the decision due to a series of public petitions against its ratification and
advice received from the King in Council that decisions to sign on to international
conventions were the prerogative of the King.

837
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Interestingly, the King issued advice to Cabinet, which resulted in the withdrawal of the
decision. The King did not ‘revoke’ the Cabinet’s decision to ratify, as reported by a
Tongan New Zealand-based news site.840 This is because, by law, the King no longer
had direct authority over Cabinet, and therefore could not revoke their decisions. The
King, however, could declare that he, instead of Cabinet, had the executive authority to
sign and ratify treaties, and therefore the Cabinet’s decision was of no effect. If the
Cabinet had gone ahead despite the King’s declaration, His Majesty could apply to the
Supreme Court to have the Cabinet’s decision set aside as a breach of the Constitution.
This is what should happen if executive power is shared between two entities, so the
Court could rule on a constitutional clause and what it means and set forth an order
accordingly.
The power of treaty making in Tonga is contained in clause 39 of the Constitution,
which provides that:
It shall be lawful for the King to make treaties with Foreign States
provided that such treaties shall be in accordance with the laws of the
Kingdom. The King may appoint his representatives to other nations
according to the custom of nations.
However, while this provision provides that any treaty made by the Monarch must be in
line with the “laws of the Kingdom,” there is no requirement for the Legislative
Assembly to endorse such a treaty. Furthermore, even though a treaty entered by the
King may be binding as an international obligation, it may not represent the law within
Tonga until incorporated into legislation, which must be endorsed by the Legislative
Assembly. Similarly, the Monarch can refuse a Cabinet recommendation to sign, ratify
or accede to a treaty.

Hence, the Executive Cabinet is not able to function

independently in relation to the conduct of foreign relations and treaty matters.
This situation causes confusion because, in most parliamentary democracies, the
authority to conduct foreign relations is one of the fundamental functions of the
Executive, power over which is effectively vested in the Prime Minister and Cabinet in
order to advance the country’s social and economic development.
840

However, the

Kavina Tonga headlined on 30 June 2015, that ‘King revokes cabinet decision to sign CEDAW.’
<https://kanivatonga.nz/2015/06/privy-council-says-cabinet-has-no-power-to-sign-cedaw/>.
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Constitution in Tonga gives the exclusive power to make treaties to the Monarch,. This
meant the Monarch could override any decision to make a treaty made by the Prime
Minister and Cabinet, as exhibited in the matter relating to CEDAW. This position is
again inconsistent with Tonga’s status as a constitutional monarchy.
Example 3:
§

Monarch’s Power to Dissolve the Legislative Assembly

On 24 August 2017, Tupou VI, after considering advice from the Speaker of the
Legislative Assembly,841 decided to dissolve the Legislative Assembly under clauses 38
and 77(2) of the Constitution. The Speaker’s letter to the King outlined the following
reasons for his advice to dissolve parliament:842
1. The draft Bill to review or amend clause 41 of the Constitution which grants His
Majesty’s authority to assent to all legislation adopted by the Legislative
Assembly before it becomes law.
2. The government’s earlier plans to sign and ratify CEDAW thereby bypassing
His Majesty’s authority under clause 39 to make treaties and sign conventions
on behalf of the country.
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3. The government’s earlier signing of the PACER Plus agreement which is a
regional convention without prior authorisation by His Majesty in accordance
with clause 39.
4. The draft Bill to amend the Constitution to remove His Majesty’s authority
(clause 31A) to appoint the Attorney General and to appoint the Police
Commissioner (under the Police Act) and transfer these powers to the Prime
Minister and Cabinet.
5. Lying to the Legislative Assembly that Hon ‘Etuate Lavulavu would be
punished and would not be delivering on it.
6. Misleading the Legislative Assembly on the Pacific Games 2019 and continuing
to collect the foreign exchange levy though hosting the Games had been
cancelled.
7. Raising their own salaries in response to a tax increase whilst the rest of the
country carry the extra tax burden.
8. Petitions of impeachment not worthy of the Legislative Assembly’s time and
resources.
The King’s dissolution power is contained in clause 38 of the Constitution. It provides
that the Monarch may dissolve the Legislative Assembly at his pleasure and command
that new representatives of the nobles and people be elected to enter the Assembly.
Clause 77(2) further provides that “it shall be lawful for the King, at his pleasure, to
dissolve the Legislative Assembly at any time and command that new elections be
held”. These provisions allow the Monarch to dissolve the Legislative Assembly “at
his pleasure” before the Legislative Assembly’s term expires.
However, following the dissolution in August, 2017, a general election was held on 16
November 2017 and representatives from the Pro-democratic Party won 14 of the 17
electoral seats, enabling the party to again form a government. ‘Akilisi Pohiva was then
re-elected as Prime Minister by the Assembly.
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This incident displays some political and constitutional maturity, restraint and respect
on the part of the people and their representatives in Parliament. Firstly, the Prime
Minister and Government accepted the undemocratic actions of the Monarch in
dissolving parliament. Subsequently, the people expressed their support for the Prime
Minister through the ballot box and not on the streets of Nuku’alofa. Secondly, the
election heralded the introduction of a party-political system for Tonga. With the
majority of the peoples’ representatives being elected due to their allegiance to the ProDemocratic Party, this may produce the party discipline that is necessary to allow the
Government to control its supporters in Parliament and govern the country and
implement policies without compromise. Thirdly, the result of the election may
arguably be used as a confirmation of the desire of the people of Tonga to see genuine
democracy introduced into the country and their wish to see the Prime Minister
continue his path towards full parliamentary democracy. Hence, election results should
be treated as a signpost for the Monarch and the nobles that progress towards
democracy through genuine constitutional reform is required.
Tupou VI was not acting unconstitutionally in dissolving the parliament, rather he was
exercising his personal royal prerogative that is not limited by the Constitution or the
laws of Tonga. Even though the position is unsatisfactory, the Constitution is clear that
the Monarch can exercise this power. But this prevents the Government ensuring
responsible and democratic governance occurs. The dissolution of parliament by the
Monarch thus showed the precarious nature of the democratic principles that were
supposed to have been introduced by the reform of 2010 and the need for further
reform.
This legal power of the Tongan Monarch highlights the difference between Tonga and
the other countries operating with political parties and constitutional conventions. In
New Zealand and the United Kingdom, this royal prerogative may only be exercised by
the Sovereign or Governor-General following advice by the Prime Minister and can be
used by the party in power to their political advantage. If the Prime Minister believes
that his party is likely to win an early election then the Prime Minister can advise the
Sovereign or Governor General, as the case may be, to dissolve parliament. As a matter
of convention, the Prime Minister’s advice will always be accepted as long as the Prime
Minister still has majority support in the House. It is only if this is not the case that the
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“reserve powers” become relevant. There, the Governor General/Sovereign may have
to make an independent decision as to whether an election is necessary (as happened in
Australia in 1975, but has never happened in New Zealand). But these conventions
combined with the exercise of party disclipline do not apply in Tonga since the Prime
Minister does not advise the Monarch to dissolve the Legislative Assembly.
From this ambiguous situation, there is a clear question regarding the intention and the
role of the Monarch, Tupou V, and his Cabinet who were the architects of the reform
and the new Executive structure and system. In other words, was it designed or woven
to be ambiguous and unclear?
In addressing this problem, as we may recall from Chapter 2, Ottaway’s argument
regarding ‘the deliberate character of semi-authoritarian regimes as not failed
democracies or democracies in transition but rather as carefully constructed and
maintained alternative systems.’843 These incipient democracies have been described
as ‘illiberal,’844 ‘delegative’845 or more generally ‘hybrid’846 regimes. They constitute
ambiguous systems that combine the rhetorical acceptance of liberal democracy, the
existence of some formal democratic institutions and respect for a limited sphere of
civil and political liberties with essentially illiberal or even authoritarian traits.847
However, in Tonga’s case it shows that a ruler is not necessarily going to employ tactics
that will undermine his own power. As shown above, the outcomes of the reform have
shown considerable skills in manipulating the reform process to strengthen their own
rule. On the surface, Tonga is seemingly transitioning towards democracy. However,
this transition was intended to be only partial, leaving considerable authority with the
Monarch and his advisers. This reality constrains, hinders and restricts the development
of a constitutional culture on which the effectiveness of the constitution depends by
increasing the uncertainty about the impact, meaning and effect of the new
constitutional regime.
843

Marina Ottaway, Democracy Challenged: The Rise of Semi-Authoritarianism (Washington, DC: Carnegie
Endowment for International Peace, 2003) 7. See also Thomas Carothers ‘The End of the Transition Paradigm’
(2002) 13(1) Journal of Democracy 9.

844

Fareed Zakaria, ‘The Rise of Illiberal Democracy’ (November/December 1997) Foreign Affairs 22.

845

Guillermo O’Donnell, “Illusions about Consolidation” (1996) 7(2) Journal of Democracy 34-51.

846

Larry Diamond, “Elections without Democracy” (2002) 13(2) Journal of Democracy 21-36.

847

Ibid.

233

Nonetheless, in answering the question regarding whether the crafting of the present
Executive system was deliberate, the former Prime Minister Sevele can shed some
light. In his talanoa interview he asserted:
By the following year on 11 February 2006, when I was appointed as Acting
Prime Minister, following the resignation of Prime Minister Prince Lavaka
(later King Tupou VI), I was told quite clearly that we’re moving towards a
stage where the majority of members of parliament will be elected by the
people.

In due course, the Cabinet will be formed from the elected

representatives, and the Prime Minister will be appointed on nomination by the
elected members of parliament. So, things were put before us in Cabinet in
small steps to effect the changes…. that is the crux of the whole thing….
because King Tupou V said that we have got to move forward. He said that
there would be problems along the way, but it is up to the people to help in
order to make the reform a success.848
There was no intention for the King to forgo all of his executive powers. As
Head of State, he retains reserved powers. As a Monarch, he has prerogative
powers. And because we have a constitutional monarchy, it was still very
important for the executive powers to be vested in the King.849
This sentiment is shared by ‘Aminiasi Kefu, who was then the Solicitor General. In our
talanoa about his role in the reform process, Kefu, explained His Majesty’s
Government pathway or plan of action as it related to the reform:
The actual pathway was – we are going to set up a commission, the
Constitutional and Electoral Commission. Whatever they’ll report, we’re going
to review it and then propose legislation. I came in during the time of the
Commission when Bills were drafted.

I helped Government with their

submission to be submitted to the Commission. We then waited for their Report
to process draft bills. We then went through the draft bills. We didn’t go back
to all the provisions of the Constitution. We were told not to touch the King’s
powers and only to look at the provisions on the Prime Minister, Cabinet and
848
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the number of people in Cabinet. We were told not to touch anything on the
Constitution regarding land or the King. That was the arrangement – we’ll
amend the Constitution, but nothing will affect the King or the land. Only the
structure of government.850
Kefu’s explanation reflects the way in which the process of the reform was carefully
crafted and manipulated by His Majesty’s Government to achieve what they envisioned
the outcome of the reform ought to be. The instructions to the drafters at the Crown
Law Department (now the Attorney General’s Office) were received directly from the
Prime Minister or as a directive from Cabinet.
The aforementioned problems underscore that ongoing questions remain about
significant aspects of the 2010 reforms. There is a lack of clarity about the significance
of the law and the Constitution, as opposed to constitutional conventions that may
develop; how the Monarch may exercise his legal powers in practice; the role of the
Privy Council; the scope of authority to be enjoyed by the Prime Minister and Cabinet;
the interpretation of the law; whether western-style ‘party politics’ would or should
develop, with opposition and governing parties; and how the different governmental
actors communicate and try to reach agreement.
These issues pose certain risks to democracy, since much still depends on the
discretionary actions of the Monarch.

A lack of clarity and the inherent risks

demonstrate how the Monarch and his powers may be able to frustrate the development
of a more democratic constitutional culture and the fact that the acceptance of the
Tongan cultural values and hierarchical social order by Tongans, including members of
the Pro-democracy Movement, are part of the facts about Tonga’s social life. These
facts are part of Tonga’s ‘constitutional realities’, influencing how power is exercised in
practice, what did and did not happen after the reform, or how government actually
turned out.
Nonetheless, it is important to note that the above problems may have been caused by
the following factors:
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1. The Constitution has been amended piecemeal over the years and as a result it is
not based on coherent constitutional principles.
Constitution therefore produces inconsistencies.

The wording of the
Drafting a whole new

Constitution might address these anomalies. However, that is exactly what the
CEC agreed should not happen at that point in time. The Constitution of Tonga
has a cultural foundation that would be entirely lost if constitutional lawyers of
other common law tradition were to review it. The plan accepted by all in 2009
was to bring in the desired reforms within a context that was familiar. A
thorough revision of the Constitution to make it look like that of Samoa, Tuvalu
and Solomon Islands would require painstaking consideration of all matters at
present mentioned in the Constitution and could thus involve amendments to a
large number of statutes. Such a revision could draw attention to several major
areas where there may be pressure for further reform, for example, the Prime
Minister’s power to appoint Cabinet Ministers from parliament; the right of
nobles to elect their own representatives; and the privilege of nobles alone to
consider any amendments that affect their inheritances, which is central to
Tonga’s traditions.
2. The ambiguities in the Constitution such as the difference between the King
“reigning” or “governing” may allow for significant change. It may trigger the
development of a constitutional convention that the Monarch ought to be
constrained in how he reigns, by advice. It is an indicator that constitutional
conventions should be developed in Tonga. On the other hand, other parts of
the Constitution are fairly black and white, such as the Monarch’s power to veto
legislation. So, the Constitution itself is ambiguous in the messages that it is
sending and ultimately it may be required that any clarifications be written into
the Constitution, especially if Tonga is to move towards a more definitive
democratic system of government.

However, that kind of change in the

constitution itself might require the development of constitutional conventions
as a stepping-stone to such changes to the Constitution.
3. A lack of clarity could also be caused by the unwillingness on the part of the
members of parliament and senior public servants to organize themselves
around study groups and classes. In the interviews, comments were made about
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the difficulty that they have in understanding the wording, the purpose and the
implications of the changes to the law. This problem is not unique to Tonga, for
in many countries, only a tiny proportion of the population understand the
Constitution and how government works. The difference is that parliaments in
those other countries, such as in Australia, have had the power and means to
make government accountable. However, progress on these important issues
require Cabinet’s, government’s and the Assembly’s determination to follow
through with the reforms directed at moving Tonga in the direction of genuine
democracy. This is of particular important in a society, such as Tonga, where
tradition and culture dictate a one-way downwards flow of instructions.
Perhaps the answers are regarded as unduly intrusive or they are “accountability
taken too far”. Sadly, the system suffers in the eyes of those people who
sincerely desire to understand the processes by which they are governed.
4. In consideration of the problem discussed above, there seems to be a real need
for everyone involved in the executive side of Government to have a clear
knowledge and understanding of the Constitution. From one perspective, if the
Monarch is obliged to work with a Cabinet that does not know and follow the
constitutional rules that apply to the power-sharing that is provided in the
Constitution, the Monarch will want to scrutinize Cabinet’s work in detail. That
is the very situation that the 2010 reforms were supposed to bring to an end.
The Monarch should no longer be involved in executive decision-making except
for the list of specific executive powers retained under clause 51(7).
These lead to the next part of this Chapter, which explains in more detail why the
outcome happened in this way in the Tongan context.
PART B – AN EXPLANATION OF THE OUTCOME
1. Why does Tonga’s purported move to become ‘democratic’ leave so much
power in the King’s hands?
Firstly, the adoption of the amended Constitution was the result of a combination of
different factors which favoured both democratization and the status quo as the
preceding Chapters and the first part elucidate. As per the discussion in Chapters 4 and
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5, the weave and combination of historical and cultural developments, structural factors,
and the international environment all of which provided the background against which
King Tupou V and other actors were able to determine the direction for democracy in
Tonga. It is also the reason the reform is characterized as a transformation initiated and
led by the Tongan Monarch. Ian Campbell argues that it was Tupou V who introduced
political change in Tonga and that he was the real democratiser of Tonga. 851 In
emphasizing the key actor’s roles in democratization, O’Donnell and Schmitter 852
brought the issue of leadership to the fore. They wrote that the ‘talents of specific
individuals’ could be the determinant of outcomes 853 especially if ‘they hold huge
reserve powers, as kings in transforming societies do.’854
In principle, the 2010 reforms were supposed to establish a new principle of
government by Cabinet alone, which is consistent with the Constitutional and Electoral
Commission’s recommendation that “The King and Privy Council shall no longer be
part of the Executive Government and the Executive Government shall be the Cabinet
answerable to the Legislative Assembly.” 855 However, in reality, the principle was
altered because the Constitution emerged from the amending process while at the same
time it still preserved the Monarch’s authority in government in the form of exceptions
to the devolution principle.
As with many of Tonga’s adopted political processes, most of the democratic principles
that have been introduced are akin to a venture into untested waters. This experience is
not unique to Tonga, it is common in the Pacific islands. Robert Hughes argues that in
the Pacific the following occurs:
… like many such countries, there is and has been an absence of established
constitutional experience, very often expressed in terms of conventions and
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traditions, which colours and provides a background to the operation of the
written constitutions adopted at the time of independence.856
Clearly, there are problems that arise in these situations since there is little if any
consciousness of the political sensibility, reasonableness or even an emotional
connection to the new system and the new set of democratic principles. This leaves
gaps in the understanding and it poses risks to democracy because the gaps and
ambiguities can potentially give the Monarch a reason to exercise his prerogatives; and
for the parliamentarians to use the constitutional and parliamentary tools in whatever
manner they want, such as, with their use of a vote of no confidence.
So, in terms of exercising executive power in a dual executive system, the Cabinet
Executive is generally of the view that the authority of the Monarch is less clear
because of the lack of established conventions.

Also, they argue that under the

Westminster tradition, the Monarch is to act on advice, hence the King should no longer
be involved in the executive decision-making, except for the list of specific powers
retained under the Constitution. If such conventions were developed in Tonga, they
could govern even ‘specific powers retained by the King under the Constitution’, as in
other countries with a Westminster tradition. Nonetheless, since Tonga does not have
such established conventions, the Monarch has very broad discretion in such matters.
An example of this that was given to me by multiple talanoa participants was the
King’s power to dissolve the Legislative Assembly, exercised in August 2017, without
any particular reason.857
The Monarch’s wide influence as the traditional leader of Tonga, and the Head of State
and Government, often entitle him to exercise royal prerogatives uncontrolled by law.
The problem is the scope of the power conferred on the Monarch by the Constitution
combined with a lack of constraint on the exercise of those powers due to the absence
of constitutional conventions. Thus, partly, the problem is the very clarity of the law
which is not modified by conventions. As discussed, in Chapter 6, the then Prime
Minister Sevele did not want the King’s discretion to be limited in any way because
856
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stripping too much power from the Monarchy could lead to instability. This meant that
it was not necessary to scrutinize the law in great detail in order to define terms, to draw
lines or to pursue strictly correct answers. To do so, in fact, could have been considered
rather disloyal.
2. The Role of Political Culture
Political culture refers to the way in which people in a society are accustomed to
thinking about power and influence, by whom it is used and in what ways. So,
traditionally, where does responsibility lie for developing a government suited for the
21st century in Tonga?
In Tonga’s tradition, there remains a belief that the Monarch is the ‘Father of the
nation’. 858 From a normative Tongan perspective, contrary to the democratization
theorists and the Executive Cabinet, the Tongan way with respect to the country’s
practices and traditional values, is there to augment the newly introduced democratic
principles. Without established Western conventions in place, the Monarch does not
feel constrained to act or perform in a certain way.
Therefore, a general view is that the country and the executive system should still be
under the rule of the Monarchy because it is the key to Tonga’s peace and stability.859
In effect, while those who support the reforms might be against the institution of
Monarchy and those who are conservative and pro-monarchy might be against the of
the Cabinet Executive.
At the same time, this raises the following question, namely, how can we explain the
political 2010 reform? In addition, what is the link between the Tongan people’s
allegiance to the institution of Monarchy and the formal political process? Finally, how
do we explain democratization in a Monarchy, where the King is the traditional leader
of the nation, the head of state and the head of government?
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i.

Cultural Approach - Tonga’s Political Governance and Tongan Kinship
System

The Monarch’s democratization of Tonga is of interest because it is due to its
unconventional nature.

The Monarch introduced it and it has been described as

Tonga’s democracy.860
Before delving into the features of Tonga’s democracy, it is imperative to remind
ourselves of the nature of the Tongan Monarchy and the kinship system.

An

understanding of the ordering of Tonga’s society as well as the role of the Monarch and
the Monarch’s kingly affairs is important to perceive how traditional Tongan society
views the Monarch and how the people take his words and actions as expressions and
affairs of the Father himself. Moreover, it gives a hint regarding the way Tongan uses
tradition serves as the basis of legitimacy and the organizing principle of authority.
In my talanoa with Lady ‘Eseta Fusitu’a, one of her observations about the scholarship
on the 2010 reform is that the amended Constitution and reform laws have not been
interpreted via a Tongan lens. Most of the analysis is based on a western and a
mainstream understanding of liberal democracy which is a problem.861 She stated:
…You are a researcher and I want to caution you. The Tongan mindset is still
controlled by the palangi.862 When we consider politics, there is not enough
Tongan (sic) in the foundation.

We have Tongans who are in law and

Constitution, but their foundation is ‘what is democracy?’ Remember we were
educated in western styled education. That is the dilemma of this generation.863
Lady Fusitu’a was referring to the lack of emphasis on the importance of cultural
processes in the analysis of the development of the constitution. This concern is echoed
in the argument by Johansson Fua that to truly capture the reality of Pacific people’s
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livelihoods, researchers must first remove themselves from their western learning and
prejudices.864
Lady Fusitu’a865 asserts that the 1875 Constitution was concerned with two factors,
specifically: 1) Christian faith; and 2) Tonga’s philosophy of nofo ‘a kainga, or the
Tongan kinship system. For instance, the kinship system is clearly demonstrated in the
distribution of land under the Land Act which entitled every Tongan male who is 16
years old, to a piece of land. That right is not for commercial purposes since it is based
on the kinship system. Tupou I abolished slavery and built democracy in Tonga.
According to Lady Fusitu’a, this was because, Tupou I accepted Christianity and the
teachings of the Christian faith served as the basis for the foundation and construction
of Tonga’s Constitution 1875.
Princess Siu’ilikutapu,866 in her opening address at a Commonwealth gathering, also
said that the ‘kinship system’ integrated into ‘the traditional political structure’
produced a Tongan model of the nation-state in which ‘hierarchy’ and patriarchy
formed the basis that defined and confined ‘the roles of the Government of Tonga.’867
This is because the government in Tonga is exemplified by ‘the political nation of
Tonga’ which as a nation is based on a culture of kinship and relationships. In Tonga,
governance is based on culture and culture is kinship. Kinship is political and it is
based on male hierarchy.868 Siu’ilikutapu explained that:
When we turn to the traditional political structure, hierarchy, and the roles of the
Government of Tonga, we find that they are none other than the same kinship
structure and system. That is, the ‘’ulumotu’a, chiefs, nobles and the Hau
forming the Government of Tonga, and their basic roles and authority, as well
as their ideology of governance, were those of the kinship system. It is this
unique combination of the kinship-political formula, structure and ideology,
864
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which has given Tonga her unique historical cohesion, stability and strengths.
This is the political nation of Tonga.869
Both Fusitu’a and Siu’ilikutapu emphasized the position of the traditional ruling class
and the status quo at the forefront of those who lead the government and the nation as a
whole. Their views reflect the importance the aristocracy accords to tradition and it
realigns the political unit with tradition. In like manner, one of the nobles, Ma’afu,
noted that Tonga’s ‘obligation’ to the traditional hierarchy is the glue that ‘holds
Tongan culture together.’870 Morton cited Ma’afu saying the following:
The nobles, he argued, “hold together the strands of the traditions and culture
that we value in this country.” Despite changes in Tonga, “the communion
between the King, the nobility and the people, that is the essence of our tradition
and culture, continued and thus maintained our traditions and culture.” Finally,
he referred to the people’s continuing obligations to the nobles: “Yet the task
that is called a burden is the very effort that holds Tongan culture together.”871
In this light, the Monarch is Tonga’s culture and it represents the unifying component
that binds the people of Tonga together through kinship, relationships, and obligations
to each other and to the country. The views expressed in this section focus on the way
of life, the common rules of management and behaviour that have been effective to
govern Tonga over centuries. It is the culture that the majority of the Tongan people
are most familiar with and it contributes to the effective ordering of Tonga’s polity and
society.
At the same time, the Constitution declares the ‘person of the king sacred’ making
obedience to the Monarch a duty or an obligation which renders all legislative,
executive and judicial authority subservient to his powers. This is a concept that Tupou
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V mentioned as ‘unity of power,’ 872 which has enabled the Tongan Monarchy to
maintain its hold on power.
ii.

Institutional Approach - Unity of Power

Tonga’s case may be said to contravene the criterion of separating governmental power,
as stated in the previous part of this Chapter. The then Chief Justice of Tonga, Justice
Ward acknowledged that there was something distinct about Tonga’s Constitutional
Monarch. He stated the following:
What is unusual about clause 30 (now clause 31 of the new Constitution) when
compared with the law in many other constitutional monarchies is that our King
is clearly included in the executive arm of Government.

This feature

distinguishes it from the position of the Queen in English law and from that of
the Governor-General as her representative in Australia.873
It can be deduced from this case that the Constitution of Tonga recognises the principle
of the separation of powers between the three arms of Government as an essential
safeguard. However, since the Tongan Monarch is the supreme traditional leader and
the ‘Father of the nation’, the concept of the unity of power is woven in as a caveat to
uphold the principle of the separation of power. It is a clear example of the way the
principles of democracy are woven together within the traditional Tongan practice.
Even though the ‘separation of power’ is seen as important to the governance of the
country, the ultimate necessary safeguard remains with the Monarchy. So, the concept
of the unity of power is essentially of great significance because even though there is a
separation of power for the agencies of government below the King, the role of the
King stands above all of these and unites them in one person, the Monarch, the ‘Father
of the Nation.’ So, the King is obliged to work with a Cabinet that does not understand
the constitutional rules that apply to the power-sharing that is provided in the
Constitution, hence the King will want to scrutinize the Cabinet’s work in detail. It is
one aspect of how the concept of power-sharing is supposed to work in the new dual
executive authority.
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The unity of powers in the Tongan monarchy is an attribute of his role as the traditional
leader of the kainga, which King Tupou V endorsed. In an interview with Radio
Australia after the reform in 2010, Tupou V was asked about his role and whether it had
diminished or changed since the reforms.874 His response was as follows:
Officially the sovereign power remains unchanged because we are a Monarchy,
we have a unity of powers as opposed to a separation of powers.875
Simply put, the pre-2010 Constitution gave the Monarch the power and authority to
rule, while his Ministers (who were appointed by the Monarch) were to carry out the
duties of their respective government ministries. These Crown Ministers were only
accountable to the Monarch. The principles of kinship rank have extended nationally in
the sense that the kinship connections are the political connections. Notably, the unity
of powers makes the Tongan Monarch indispensable since the Monarch serves as an
important element of Tonga’s political life. This cultural element limited the potential
scope of the revision at the time the Constitution was amended in 2010.
The above accounts demonstrate that Tonga has a unique culture and the way the
Monarch’s position and status is central in terms of the Monarch’s political authority. It
shows that Tonga’s unity and political stability revolves around the Monarchy. In
exchange, the nobles/chiefs and the people provide the legitimacy through their
recognition of the King’s power. Unlike in Europe, Tonga’s democratization has
shown a Monarch that is active in initiating democracy in Tonga. As a result, the
Monarchy has taken on renewed importance that has not diminished. This trajectory in
Tonga’s constitutional history has been hailed as ‘Tonga’s democracy.’
iii.

What is Tonga’s Democracy?

Between 25 and 27 October 2017, prior to the elections in November 2017, a national
dialogue on Democracy was hosted by New Zealand’s Massey University but held in
Tonga. The objectives of the meeting were as follows:
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i.

To take stock, reflect, and look at political reform and the democratization
process: where we have come from, where we are at present and the
direction we are moving in the future, all the while remembering the lessons
we have learnt on the way;

ii.

To analyse the issues emanating from the dissolution of parliament, and take
away the learnings for guidance in the future;

iii.

To discuss the substantive structural issues and policy platforms that are
likely to be important in the November general election, taking care to
include the various dimensions in both human and material terms.876

More specifically, the following guiding questions were asked to assist the discussions:
What have we learnt, in political, economic, and social (cultural) terms,
from the democratization process so far? What does a Tongan democracy
look like? And what do we need to do to ensure that democracy, as a
system of government and politics, progresses towards this Tongan
democracy?
Even though the outcome of the national dialogue is not clear, in the talanoa interview
with Dr Malakai Koloamatangi, who played an important role in helping to organise
this national dialogue, there was no clear consensus about what was understood to be
‘Tongan democracy.’877
From this standpoint, it is noted that the shortcoming of this national discussion was its
focus on Tonga’s uniqueness while it referred to the democratic principles that were
developed in Europe. As a result, the outcome of the 2010 reform is described as a
hybrid democracy since it does not comply with conventional democratic transition
theories. In other words, it raises questions from a Tongan researcher’s perspective – Is
there any other standard by which democracy is discussed and analysed; and must
liberal democracy remain as our reference point?
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The two criteria Aristotle and Plato applied in order to classify constitutions include 1)
whether a constitution encourages rulers to act in the interests of the general society;
and 2) whether the constitution is capable of creating stability, order and unity. 878
Neither Aristotle or Plato thought of democracy as it is now known as modern liberal
democracy that is a system of limited constitutional and representative government with
guarantees of fundamental rights, the rule of law and a system of free and fair
elections.879 One of the most important features of modern constitutions has been that
they have attempted to balance the idea of the stability of government and orderliness,
with the ultimate rule by the people, in an ideal world.
In the end, modern constitutions have limited the power of the people, as well as the
power of the rulers to achieve this balance.

In a study conducted by Jonathan

Osborne 880 in 2014 on the Tonga democratic transition of 2010, he argued that
‘objectively,’ Tonga is more democratic after the reform in 2010 based on ‘executive
recruitment, constraints on the executive, and voter participation.’ 881 He admitted
though that a subjective analysis on ‘whether democracy’s values pervade Tongan
society – is not as simple.’882
In the same year, a legal consultant on constitutional law, Peter Pursglove, was engaged
by the Government of Tonga to review the constitutional provisions relating to the
judicial structure of Tonga, after the 2010 reform.883 His analysis of Tonga’s judicial
structure concluded the following:
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…this is truly a very sad state of affairs in the Kingdom that has one of the
world’s oldest surviving written constitutions.

The provisions in the

Constitution relating to the judiciary are particularly lacking in both structure
and content to the extent that they are not only unworkable but are totally
incompatible with the principles of constitutional monarchy and democracy
upon which the new Constitution of 2010 was supposed to have been found.884
Osborne’s analysis observed the cultural dimension of the Constitution while the
analysis by Pursglove discloses serious errors as well as certain misunderstandings
regarding the priorities of most of the people of Tonga, bearing in mind that Pursglove
refers to English models and England compared to Tonga, does not have a written
constitution.
As the Constitutional and Electoral Commission report stipulates, the Constitution of
Tonga has a cultural foundation. 885 The 2010 reform introduced a notion of ‘the
people’s laws.’ This foundation would be entirely lost if Tonga allows the foreign
principles of British common law tradition to translate it. As outlined in Chapter 6, the
plan that was accepted by all in 2009, was to bring in the desired reforms within a
context that was familiar.
Therefore, defining or classifying ‘Tonga’s democracy’ is not about looking at Tonga’s
polity or political reform and what makes it special. It is about identifying Tonga’s
social and cultural values, which are democratic in nature and have been embedded in
Tongan society, and then use them as the basis and major referent to assess Tonga’s
democracy.
With these questions in mind, I will explore the alternative perspective which
constitutes what is known as Tonga’s democracy. This is instead of drawing on the
western conception of modern liberal democracy as the inevitable frame of reference,
taking into account the cultural values embedded in Tongan society.
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a. Tonga’s Democracy: A Partnership between the People and the Monarchy
An alternative translation or interpretation of Tonga’s democracy can be made, which
does not revolve around modern liberal democracy, rather it draws on ‘Tonga’s
democracy’ as our reference point. Even though the enactment of the constitution is not
necessarily a major watershed in the transition to democracy, it can be regarded as a
reform that has been infused into the traditional ‘Tonga democracy.’ According to this
alternative view, the liberal democratic changes are supplementary to the existing
‘Tonga democracy,’ not vice versa.
b. Tonga’s democracy – the role of the chiefs and people’s representatives in
parliament
Tonga’s democracy is a cornerstone of Tonga’s historical polity, where the three levels
of society interact, with the King at the helm of the nation state. From the modern
liberal-democratic viewpoint, the country’s ‘Tonga democracy’ is typically presumed to
result in an undemocratic polity whereby the people defer to the directives of the higher
authorities of the Monarch.

On the contrary, the people often negotiated with

governmental institutions, and contested official policies if they entailed implications to
their livelihoods. In addition, as noted in Chapters 5 and 6, the representatives of the
people, often questioned the King’s decisions in the Legislative Assembly.
As outlined in Chapter 4, the participative nature of Tonga’s polity was founded on the
well-honed oratorical skills that the people acquire through popular self-governance. At
the village levels, decisions affecting local areas are mostly taken in fono or village
meetings, that everyone in the village attends. While this type of decision-making is
seen elsewhere to risk playing into the hands of powerful actors who dominate the
proceedings, this is not the situation in Tonga. On the contrary, all are given an equal
say, debate various opinions, and work out mutual differences to arrive at a conclusion.
This type of self-governance is typically excluded from the theorizing of modern liberal
democracy, in that, it is typically labelled ‘private,’ and is thus seen to fit outside the
boundaries of politics, narrowly associated with ‘public’ institutions. This is because,
for example, the advocates of deliberative democracy, one variant of liberal democracy,
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similarly value open and thorough discussions among those with a disposition to listen
to others and treat others with respect.
In Tonga, the monarchy is regarded as the proper mode of government, under which a
good king rests his authority in Tonga’s culture of kinship system and traditional
government. A king is thus expected to promulgate morality in society, as both a
secular and a spiritual leader. In return, the people forego their parochial interests to
seek the good of a common humanity. Even though this notion of kingship is typically
equated, from a liberal viewpoint, with paternalism that prevents people from making
moral choices, Christianity regards it as enhancing the prospects of individuals making
moral choices, in that it helps them to transcend the self, or the delusion that human
beings are separate and independent agents, and to recognize the oneness of life.
This is how rule by the many (democracy) is to function in Tonga. The Monarch, as
guardian of the nation state, seeks to preserve a cohesive society bound by mutual trust
and obligation, and to avert divisive politics that would jeopardize social harmony by
positioning himself at the helm of ‘three foundations’ comprising the King, the nobles
and the people. The view of ‘three foundations’ is a vital condition for the nation state
to flourish.
In this way, the direct interaction between, and among the various levels of society was
historically a mainstay of Tonga’s polity before the parliamentary system was
introduced in 2010, the focus of which was around the representation by politicians.
This Tongan notion of democracy is also founded on the King’s calibre as an agent of
modernization, contrary to the mainstream image prevailing elsewhere that views
monarchical institutions as averse to modernity. It was the start of the hereditary
monarchy in 1875 that put an end to feuds over succession and the civil wars that had
long afflicted the populace. The serf system was abolished, allowing the vast majority
of the people to own agricultural land. A long list can be made of the modernizing
reforms that were instituted under the monarchy, including the introduction of the
modern systems of education, health care, transport and communications.
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c. Talanoa, Participation, and the Tongan Way
In both of the talanoa with ‘Aminiasi Kefu and Sione Tekiteki there was agreement that
the importance of history and culture in shaping and directing the outcome of the 2010
reform could not be underestimated, especially where it engenders a sense of obligation
and behaviour in the actor. Tonga has strong communal values founded on the values
of the fakakoloa (enrichment) framework mentioned in Chapter 1.

As Corbett

contends, in small societies, the values of family and collectivism can easily give rise to
the manifestation of personality politics, weak political parties, patronage and
nepotism.886
As can be noted from the preceding, the traditional governance structure of Tonga
places emphasis on ‘leadership’ that is based on the values of respect, trust and
responsibility. The traditional kingship and chieftainship system established in the
1875 Constitution is about hereditary leaders taking responsibility for the welfare of the
village.
As discussed in Chapter 5, the royal view of greater democracy according to Tupou IV:
…the history of Tonga tells us that the governing of the country was carried out
by the King himself. When parliament was installed it was then carried out by
the King in partnership with the nobles, then the People’s Representatives were
brought in, still to be a in partnership with the King and the nobles to work
together. Therefore, the aim of the Government of Tonga is to work together
without any opposition. However, the aim of the People’s Representatives is to
form an opposition so that there will always be debates and confrontation,
which could result in the House being not able to do any work. The kind of
government that the constitution was designed for was for a diversity of views
to be presented, followed by a consensus agreement, government by consensus.
It is different altogether from a government by opposition.887

886

887

Jack Corbett, “Everyone knows everyone: Practising politics in the Pacific,” (2015) 22(1) Democratisation 51-72,
51-55.
Ibid, 10-12.

251

‘Aminiasi Kefu fondly recalled his experiences working with the elected Prime
Ministers, Lord Tu’ivakano and then ‘Akilisi Pohiva. As part of orienting the new
Prime Minister and his Cabinet Ministers, he stressed to them that the most important
relationship is their relationship with the King. The King has veto power so there is a
need for communication.888 He concluded that:
The Tongan way is not to go to the end product but start with the source and go
into it in partnership with the King. There is the Tongan approach, and then
there is Palangi approach where we just focus on the legislation. We are
Tongan and we sit down and work it out in talanoa. It’s a matter for the Prime
Minister to build that relationship for if they are not in partnership, we are going
to float in the ocean of democracy and not know where we are.889
This partnership-oriented approach is conceptualized as the Tongan way – a concept
that embraces the Tongan practices, culture and traditions - the Tongan way of life that
forges the spirit of unity, peace loving, obligation and responsibility, and togetherness
as kinship. In turn, this concept provides the fundamental paradigm that is associated
with establishing the traditional governing discourse.

The Tongan way has been

articulated in Chapter 4.
Stephanie Lawson stated that anga faka-Tonga or the Tongan way contributes to the
evolution of the ‘Pacific Way’ along with the ‘Samoan Way and Fijian way. 890
According to Lawson:
…the Pacific Way embraces “consensus” as a core value, aspects of democracy
do indeed appear to clash with this particular value. But it would be a mistake
to say that the value of consensus is absent in democratic systems. It is actually
essential in supporting the legitimacy of those institutions which provide not
merely for elections but also changes of government by constitutional means.
The idea of “consensus” as a core element of the Pacific Way or any of the
“national” ways mentioned here is, in any case, scarcely problematic. In terms
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of local politics, it has been closely associated with conservative chiefly
leadership where “consensus” may mean little more than conformity with the
wishes of leadership.”891
Notwithstanding, from a Tongan perspective, Sitiveni Halapua contends that consensus
is a Western concept and should not be confused with talanoa.892 Talanoa involves
respect and trust, so it is not only given, it is also demanded, and in that way it is
conducive to and leads to consensus.893 It is a cultural and sacred space that honours
and celebrates belonging and the diversity of thoughts, and it values the importance of
listening.894 Notably, George Marcus895 argued that the Tongan way involves Tongan
custom and culture as a “compromise culture” – it is an integration of the Tongan
institutions or culture with the European or palangi culture (after the missionaries
arrived in Tonga) as outlined in Chapter 3. He argued that it is the institutions of the
“compromise culture” that have come to represent what is meant by the Tongan way to
contemporary Tongans.
Nonetheless, the Tongan way and Tonga democracy cannot be explained by the
orthodox and mainstream theories of democratisation. The leaders of Tonga believe
that introducing democratic principles would have the same aspirations as Tonga’s
values and cultures. Therefore, the best way to deal with problems is through the
Tongan way. This stance was explained by the then Prime Minister Sevele to the
United Nations General Assembly in 2009 right before the reform in 2010, where he
stated:
The Tongan way of life is not solely based on the rights and responsibilities,
freedoms and obligations of the individual, but emphasizes rights,
responsibilities, freedoms and obligations to the extended family and whole
community.

While the values underlying human rights may be worded

differently than Tongan customary and traditional values, both express similar
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aspirations. Tonga’s strength lies in the binding links of collective group values
and individual obligations.896
d. How does the Constitution preserve the “Tongan Way”?
Recognising that a country’s physical scale, historical experiences, and cultural, social
and economic factors impact the democratisation process is not unique to Tonga. As
explored in Chapter 2, there is a correlative relationship between these factors and
democratisation in small monarchical states.

Using Liechtenstein as an example,

Wouter Veenendaal, 897 noted that small states place a strong value on their shared
historical memory and they are more conservative, which is associated with their tried
and trusted political institutions and traditions. However, such a view is challenged by
the Movement for Change which can be traced back to the 1970s in Tonga (Chapter 4).
Although such a movement was largely ignored by the Monarchy up to Tupou IV,
Tupou V’s strategy was to co-opt the key figures from the Pro-Democratic Movement
and from the table of the Representatives of the people in 2004 (Chapter 6) and to
appeal to Tonga’s culture and common history in order to increase its legitimacy.898
The significance of such a tactical approach directly relates to the survival of the
monarchy as an institution. Whether the motivation for the 2010 reform was based on
the Monarch’s conviction or long-term pressure from the Pro-Democracy Movement
that culminated in the 2006 riots ultimately is difficult to assess. Nevertheless, what is
clear is that based on the fact that Tonga is a small traditional kingdom, it is clear that
Tonga’s culture was a key factor in the Monarch’s survival and desire not to be
overthrown by a revolution.
It is commonly said that Tonga has a relatively homogeneous culture compared with
other countries.899 However, determining the meaning of culture is not easy. The New
Zealand Law Commission observes that such a task “…is especially difficult with [the]
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judiciary and [a] legal profession [that is] more familiar with Western systems than
local custom.” 900 This is due partly because of the evolving nature of culture and
values, and it is also important to question the authenticity of the so-called “Tongan
way” and its assumed cultural values.
A starting point for examining the validity of using “the Tongan way” as an explanation
for the reform outcomes is to look at the impact of the exceptions to devolution under
clause 51(7) and ask whether these exceptions were necessary or not. Further, what are
the reasons for the widespread acceptance of the reform in 2010 in Tonga? The
analysis of the exceptions in Part A, and the explanations in Part B of this Chapter,
reflect two supporting ideological premises. Firstly, the exceptions have been regarded
as necessary in the interest of Tonga’s culture and tradition rather than in the interests of
democracy. Secondly, promoting Tonga’s cultural values has been considered
necessary in order to maintain stability, order and unity in Tonga.
As outlined in Chapter 2, Huntington’s “King’s Dilemma” predicts that modern
monarchs are trapped in a cycle that will eventually strip them of their power.
However, the fact that the 2010 reform retained the authority of the Monarch in Tongan
society undermines Huntington’s claim. In terms of analysing this anomaly, Corbett et
al,901 had to “probe deeper into the micro politics of more than a century of political
reform.”902 Without an in-depth understanding of the social and political fabric of the
society, the analysis is bound to contain serious errors as well as misunderstandings of
the priorities of most of the people of Tonga.

Such an analysis relies on the

conventional theory of democratisation, which inevitably begins with an elaboration on
the importance of democracy before going on to explain the reasons why, and the ways
in which, democracy or the process of democratisation can be limited. So, without heed
to the context of Tongan society, such an analysis would be based on imported
principles based on another country’s values. This is not to mention the contentious
nature of defining the term ‘democracy.’ So, an approach of this nature would interpret
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the exceptions of clause 51(7) as limitations that are necessary in the interests of the
monarchical and cultural traditions of Tonga.
Moreover, Chapter 4 has explored the historical and social contexts of the Constitution.
It shows how the architects (led by Tupou I) crafted the 1875 Constitution. They
selected elements and compatible concepts from both the British and the Tongan social
system and legal cultures. This was a process of weaving two main components of – 1)
the authoritative elements of Tongan law of government under Tongan Monarchs and
chiefs and their hereditary successors; 2) the command theory of English jurisprudence
and the Christian notion of individual responsibility.903 As a result, Tonga was able to
avoid early colonisation and establish a stable central government. For example,
constitutional recognition of the authority of the Monarch and chiefs (King and Nobles)
reinforced the existing deep-seated notion of respect that every Tongan was required to
show to others who were of a higher status.
Corbett et al 904 suggested that because the Monarchs in small island states are closer to
the people they tend to be more successful in retaining their authority through
democratisation. This may be an attribute of the distinctiveness of Tonga’s experience,
which derived from the ordering of Tongan society, and the Tongan values of
reverence, restraint and respect.905 In particular, the structure of the Tongan polity has
not changed since 1875. The people of Tonga have been and still are classified by the
Constitution into three classes – the Monarch, the Nobles and the Commoners. This
structure has been ironically fundamental to the unity and stability of the people of
Tonga.906
Hence, the Constitution does more than just regulate the branches of government. It
also defines the status of the Tongan people according to their birth, thus reflecting the
early ordering of the Tongan society according to the traditional governance by the
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Monarch and the chiefs. This cultural component of the 1875 Constitution was not
affected by the 2010 constitutional reform.
Further, it is important to note that although Tonga may have its own form of
democracy, the justification for it may not fully reflect western democratic ideals. The
principles of democracy have been introduced in ways familiar to the Tongan people.
This view was shared by the Constitutional and Electoral Commission (CEC) in their
report considering whether to review the whole Constitution or just part of it. They
thought a ‘root and branch’ rewrite of the Constitution should not happen at this point
in time. The CEC report observes that Tonga’s cultural values raised hopes after the
2006 riot, stating that:
By the time the members of this Commission were appointed early this year,
time had allowed traditional Tonga values to reassert themselves and allow a
more dispassionate and objective attitude to replace the more subjective early
reactions.

Anger and shock have been replaced by reflection and the

submissions we have received have been characterised by a mature and
thoughtful

approach

to

the

matters

upon

which

we

must

make

recommendations.907
This pragmatic view considers this self-conscious approach to reform necessary in
order to ensure meaningful engagement with cultural values. It is an approach where
cultural values are used to elaborate the limits of reform and depict its meaning and
nuances for Tongans more accurately. This approach takes into consideration the social
fabric of Tongan society and acknowledges the intimate link between the Constitution,
cultural values and the identity of the people of Tonga. More specifically, a minimalist
approach was adopted in the 2010 reform to reduce the confusion that might result from
wholesale reform of the laws, which might be disruptive to Tongan society in a
damaging way.

The Constitutional and Electoral Commission was aware of this

dynamic. So, in preparing their recommendations in 2009, they explained that:
We have tried to make as few changes as possible. Wherever we have been
able, we have limited the Constitutional amendment to the basic statement of
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the principle and accomplished the rest by amending another subordinate statue.
In that way, we hope the familiar form of the document is not swamped by a sea
of new passages. Where there are amendments, we have tried, as much as can
be done without losing the clarity of the provision, to preserve the style and
language of the original document.908
In consideration of the current issues around a lack of clarity in the governmental
arrangements operating under resulting Constitutional document (outlined in the Part A
of this Chapter), it can be deduced that introduction of more drastic changes without
adequate preparations and understanding amongst the populace would have brought
significant disruptions to Tonga’s social, political and economic fabric. The danger is
that it would have done more harm if it had pointed to a more genuinely democratic
Tonga.
The New Zealand Law Commission has weighed in on a similar subject, saying cultural
values do not need to be proved.909 Rather, what is needed is continuous determination,
assessment and application of the cultural values of the country. In this light, and by
this process, it is hoped that a Tongan jurisprudence, which includes cultural values,
would be developed. This is necessary in an indigenous and independent nation, such
as, Tonga.
The Constitution of Tonga has a cultural foundation that has been the backdrop for a
stable and peaceful society for over a century. This has restrained the process of
democratisation in Tonga during the reform in 2010. It explains why the restraints
under clause 51(7) were imposed on the 2010 reform, especially on changes that were
desirable to usher in more democracy in Tonga.
Realistically, there is no doubt that there is still a need for on-going consideration of
constitutional and governmental questions. Coupled with the fact that we are living in a
time of rapid change and globalisation, the incumbent Monarch, whoever it may be, is
also not immune from taking on new ideas and seeking new directions and policies for
the nation. Perhaps the result of the election, after the Assembly was prematurely
908
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dissolved in 2017, could be taken as a landmark in the constitutional history of Tonga.
The subsequent events displayed great political and constitutional maturity. First, the
dissolution and election passed without incident. The Prime Minister and Government
accepted the actions of the Monarch in dissolving the Assembly, and then the people
expressed their support for the Prime Minister through the ballot box and not on the
streets of Nuku’alofa, as happened in 2006.

It also suggests that matters of

accountability and reform will continue to be raised by an ever-vigilant population.
PART C - CONCLUSION
The 2010 reform focused on the devolution of executive power, the abolition of the
Monarch’s exclusive power to appoint cabinet ministers, and the reform of the
legislature. So, the devolution of power was not total, and the constitutional outcome
sets up a degree of sharing of executive authority between the Monarch and Cabinet.
The reform, that was intended to bring modern institutions to the country’s polity, has
not substantially diminished the role of the Monarch, who was an agent of
modernization, even though part of the executive power has been entrusted to the
elected government. The Monarch, as a symbol of unity above and beyond politics, has
assumed greater importance as the ‘safety net’ against divisive forces that potentially
arise with the advent of modern liberal democracy.
The comprehensive analysis in Chapters 6 and 7 provide an overview of the process
and outcome of the 2010 constitutional and political reform under the rule of Tupou V
and Tupou VI. Both the devolution and its exceptions have created an Executive
system whereby the authority is shared between the Monarch and Cabinet. They
operate on parallel spheres of dual legitimacy with no clear link between them. This
thesis argues that it is this disconnection that causes a state of ambiguity in the exercise
of executive power in Tonga especially as it relates to the power of the Monarch. Some
examples of these difficult situations have been outlined in this Chapter for reference.
So, the main issue at the heart of the problem is uncertainty, specifically, the uncertainty
about the legitimate power or policy-making power. This is the main issue that has been
identified.
Further, the uniqueness of the devolution of executive power of the Monarch to a
representative Cabinet is not only of a cultural nature, it also has to do with the weaving
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between the traditional kinship system, the Tongan way and democratization. Under
the guidance of Tupou V, Tonga has undergone significant developments in a span of
six years, developments which European democracies took several centuries to
accomplish. Even so, despite the rapid pace of reforms and modernisation, the concept
of Tonga’s democracy has found its way into Tonga’s new polity. The direction and
intent of the reform and its outcome, is clearly a novelty in the study of ‘system
transitions.’ Although authors, such as, Linz and Stepan are open to the idea of
democratisation from above, neither imagined that such a process could be carried out
relatively peacefully. The peacefulness of the transition can only be explained by a
hybrid account, since the Monarch was the initiator and the facilitator of the reform.
So, it is not surprising to see that the new Tongan polity reflects the traditional as well
as the conservative attitudes towards democratisation. Hence, although the Tongan
political landscape may be changing with an increase in the number of people’s
representatives, and even though Cabinet is now considered the main executive branch
of government, it still does not choose the head of state. The powers of the Monarch
have not been substantially reduced by the reform but the Monarch has not been a
bystander in the transformations that have occurred. Rather, the Monarch has engaged
with Tonga’s shifting political, economic and social orientations and has positioned
himself at the centre of the reform. It is a deliberate tactic and the goal was to sustain
rather than transform the existing cultural belief and expectation that the Monarch
would fulfil an important, continuing role.
Having considered the reform in 2010, it has revealed that there are areas of unfinished
business where the original principle of devolution of executive power has not been
carried through. In a democratic society, one would expect to see more energy put into
development of an open and accountable government. As seen from the foregoing
explanations, the question of clarity in terms of the Constitution and what it actually
means necessitates urgent resolution because serious misunderstanding can happen if it
is not clarified. Generally, there is a need for ongoing consideration of constitutional
and governmental questions.

Many countries have Law Reform Commissions,

comprised of part-time appointees to reduce the cost. In 2007, such a commission was
proposed for Tonga and legislation passed and assented to.

But the Tonga Law

Commission Act was never brought into force. Perhaps this could be re-visited.
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In considering the role of the Monarch in Tonga, the following reflections may also be
worth discussion.
1. It is universally accepted that in order to be effective in ordering society and in
encouraging citizens to accept common rules of management and behavior,
laws must be understood and supported by the great majority of people.
2. Qualities of leadership are required, and people need to have confidence in their
elected representatives. Tonga’s traditional political system may not have been
conducive to the development of responsibility at the local level. A century of
hereditary status and strict class rules may have discouraged ordinary citizens
from contributing to the governing of the country. Consequently, it may take
some time for experience to be gained and confidence to be built up.
3. What approaches are Tonga’s culturally elite people taking regarding the need
to encourage ordinary citizen to make responsible decisions about such aspects,
such as, leadership, electing leaders and carrying out many other functions
critical to a well-governed country?
4. Given that the Monarchy is hereditary, and that the traditional elite have
constitutionally protected their own interests in the parliamentary system and
land-holding, the first question to be asked could be as follows: Are the interests
of the royal family and the nobility already adequately protected without the
need for a royal veto? Secondly, would Tonga benefit from a minor additional
constitutional requirement that outlined a process for presentation of bills to the
Monarch? The process would broadly include ways in which consultations
would be held between the King and the relevant government ministers, with a
view to resolving any differences that might otherwise lead to a veto.
5. Lastly, the Monarch would naturally want advice in order to carry out his
responsibilities under the reformed Constitution. He would need legal advice,
and more than that, he would need to be accurately informed as to the broad
picture of Tonga’s best interests in the 21st century. Hence, the importance of
retaining the people’s confidence seems to require that decisions at this lawmaking level should be fully transparent and open. Does this mean that the
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identity and qualifications of those people from whom the Monarch obtains
advice on the issue, who may be appointed to his Privy Council, should be
recorded, and at least known to the Ministers?
Clearly Tonga is still adjusting to the new system where the King, Cabinet and the
Legislative Assembly need to work together to strengthen the efficiency of the
government and provide good governance to the country. As a Kingdom that has
chosen a unique path towards democracy, Tonga, while preserving the important
elements of its cultural heritage, has to construct new and broader approaches to
development and this includes political change.
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Chapter 8

CONCLUSION – A WOVEN MAT OF THE REFORM
As a Tongan researcher, my goal has been to capture the reality of the devolution of the
executive power of the Monarch as a result of the constitutional and political reform
that took place in 2010, and, in turn, to contribute more broadly to the theory and
practice as it relates to liberal democracy. To this end, I have sought the right lens to
identify the various patterns and configurations that are customary with respect to the
politics in Tonga. This exercise required a re-conceptualisation which Seu’ula J Fua
has defined as follows:
Re-conceptualisation is a process of thinking from your context, not about
translating some foreign ideas into your context – that is just translation. To reconceptualise is to dig deep before you can emerge with old traditional
knowledge but [one that has been] newly crafted in a contemporary setting.
This is in line with social constructivism, where we are given space to think
from our context, to construct the world as we know it from our experiences,
observed facts, and reality.910
Based on this perspective and frame of mind, the talanoa methodology stands out as a
preeminent research tool, as outlined in Chapter 3, so it has been necessary to collect
the data for this thesis in order to fully capture the ‘emotional truth of the participants’
perspectives. An inherent component of my methodology has been to weave a Tongan
fine mat. Chapter 4 commenced this process in detail by setting the strands in place
that were to become my leaves to weave that include the identification of the theoretical
framework; the selection of participants; and the preparations of the findings and
analysis, all of which require an understanding of Tonga’s culture and history. Setting
these strands in place has been essential in terms of preparing and enabling the reader to
more fully appreciate and understand Tonga’s reform story and history.
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As this thesis has shown through this methodology, the story of the process and the
outcome of Tonga’s constitutional and political reform in 2010 have proven to be more
complex than the orthodox explanations for the adoption of liberal democratic
institutions. It is a reform story that is multi-dimensional in process which makes the
weaving analogy a compelling metaphor for hybridity, as well as its outcome which is
itself a compelling medium for the weaving of a Tongan fine mat with double sides.
Weaving symbolizes not only the many different dimensions and considerations of the
reform

process

it

also

helps

to

illustrate

how

democratic

principles;

historical/constitutional developments; and cultural values – can be woven together.
Understanding these interconnections is the first step towards addressing any issues
arising out of the reform. It is also a signpost that shows the way forward and
highlights that an integrated and holistic approach is the answer to solve the problems
that Tonga now faces.
Hence, the purpose of this thesis has not only been to provide a single weave to
explicate the disposition of democracy in Tonga, nor is it limited to fabricate a complete
mat, rather, the aim of the thesis has been to tell a story which resembles a weaving of a
fine mat. The focus is not only on a particular situation that can be depicted in a single
weave, it also includes information based on the developments, the events, and the
actions of the Monarch along with information from interviews from a number of
knowledgeable people who witnessed the various events which led to the reform of
2010.
Addressing the Research Question
In light of this, this thesis provides a unique insight into the journey to democracy in
Tonga by specifically considering the overarching question of:
§

Could the conventional and orthodox theory of democratization explain Tonga’s
constitutional changes in 2010?

This overall question has examined in its entirety, with different Chapters focusing on
factors considered significant by theorists, and by addressing particular secondary
questions:
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i.

What is the history behind the constitutional and political reform of 2010?

ii.

What are the influences and the roles of the monarchs before and after
2010?

iii.

Why is Tonga’s constitutional history (1875 Constitution and its
development) relevant to the understanding of the 2010 constitutional and
political reform?

These questions were examined with reference to a theoretical framework (Chapter 2),
the research methodology (Chapter 3), historical factors (Chapter 4) and the structural
context of Tonga (Chapter 5). While the four secondary questions have been discussed
in Chapters 4, 5 and 6, Chapter 7 has especially addressed the overall research question
of this thesis.
This Chapter pulls together the strands of the thesis as a whole to weave the mat of
Tonga’s reform story. The conclusions from each Chapter are presented before I
present my overall findings and some remarks about the way forward for Tonga.
Tonga, as a structured and traditional monarchical state, has been hailed for having
pursued its own unique path towards democracy. However, to qualify for the label of
democracy, a country needs to fulfil some basic requirements, these have been outlined
in Chapter 2.

The analysis of the reform utilises the theoretical framework of

democratization and Matthew Palmer’s Constitutional Realism.
In studying examples of democratisation from around the world, scholars have adopted
a structural, voluntarist and a hybrid methodological approach to explain the factors that
contribute to democratization. Even though the field is vast, the scholarship and the
literature on the transition of a traditional monarchy is very sparse. While these
research study reports recognise the possibility that the Monarchs of the old system may
initiate a process of democratization, few if any see the possibility that in a traditional
Constitutional Monarchical system of government, these developments can be
manipulated and controlled.

In turn, even those where they predicted that

democratisation may occur, the old Monarchs will not be able to hold on to their power,
because they are no longer in control of the process. Yet, as we have seen in this thesis,
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Tonga’s democratisation was initiated, planned and controlled by the Monarch, Tupou
V. As Ian C Campbell described, Tupou V democratised Tonga because he thought
that the time was right and that these initiatives would be good for Tonga’s
development.911 As a result, Tonga’s political regime has been described as resembling
other regimes with shallow features that do not reflect Tonga’s real state of affairs.
Hence, it is not surprising to see that Tonga has been classified as largely an
“ambiguous” regime.912 A study by Larry J Diamond913 classified the world’s regimes
into six typologies ranging from liberal democracy to politically closed authoritarian
regimes using factors such as “free, fair and open elections for all the principal positions
of political power and data from Freedom House scores.”914 Tonga’s political regime
was identified as ambiguous and a traditional monarchy with a liberal autocracy with
only partial elective authority.915 Diamond states that Tonga’s regime classification
was difficult because the Freedom House score on civil liberties was better than the
mid-point of 4.916 The difficulty mentioned, and their assessment of Tonga, reflects the
lack of examples that exist in the research of traditional monarchical regimes in the
world. It failed to take into account the cultural dynamics that are present within the
context of traditional monarchies.
So, this thesis provides a framework to explain the cases of transition from a traditional
monarchical regime to a hybrid democracy. At the same time, Diamond’s assertions in
his study and indicators have merits because seen from afar, Tonga’s Constitution is
fairly democratic and compares favourably to other countries around the world. Yet, to
understand the “complete” constitution, one needs to know its historical background
and the cultural values that have been embedded in that constitution. Accordingly, the
concept of Palmer’s “constitutional realism” as outlined in Chapter 2, was utilized to
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gain insight into the operation and development of Tonga’s Constitution in reality917
throughout this thesis.
The outcome of the 2010 reform has confirmed that the role of tradition and history
cannot be ignored by theorists of liberal democracy. The role of cultural values sets
forth a strong case for the creation of dual legitimacy between powers that is recognized
by the Constitution and exceptions, which are justified by the Tongan traditions. This
cultural aspect is addressed in Chapters 3 and 4.
Chapter 4 surveys the historical context and factors which shaped the background
against which the democratization of Tonga operates. Tonga’s socio-political system is
underpinned by the traditional kinship system or nofo ‘a kainga. It is a structured
framework that delineates the positions of the relationships and connects everyone in a
cohesive manner. Hence, each person is ascribed with a role and a duty to uphold their
obligations, which are arranged in a hierarchical or superior-inferior relationship in
order to maintain a balance that promotes the stability and unity of the society. The
influences of the political relationship have been recognized by the Constitution and
through convention. They have impacted the constitutional developments leading up to
2010. Tupou V, who received his education in Europe, knew how the traditional
system works and was cognizant of the concept of democracy. As Di Palma918 argues,
democratising monarchs viewed autocracy as a thing of the past or sensed that
authoritarianism no longer has a place in the contemporary times.919
Chapter 5 outlines the conditions and structural developments in Tonga, which ushered
in democratization in Tonga since the 1970’s. Using some of the structural theories,
they provide insights to explain how the call for greater participation from the public
came to influence the decisions for democratisation.

The decolonisation and

constitutionalism of newly independent neighbouring countries has played a role along
with globalization in the democratization process. These developments have had an
influence on the people’s thinking as it relates to democracy as well as the monarchical
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style of government. This was further compounded by democratic conditionality by the
foreign donors, which emphasized good governance and democratic transition as is
described in this Chapter.
The structural approach has settled in while Tonga was modernized by policies initiated
by Tupou IV in terms of education, migration and economic development. These
provided conditions, which enabled the advent of democracy. In turn, people grew to
be more aware of the democratic values. At the same time, people began to question
the ways in which the system has been used. Ian Campbell argues that it was “the
quality of governance, not the direction of development” that started and created the
political dissension.920 However, the late 1980s and 1990s in Tonga, were periods
beleaguered with court cases over Government infringements of rights and scandals,
such as, the passport scandal, nepotism, conflicts of interest, allowances of the members
of the Legislative Assembly, failed projects – as discussed in Chapter 5. The role of the
media, Pro-Democratic Movement and the courts cannot be emphasized enough in
furthering the democratization in Tonga which had culminated in the public servants’
strike of 2005 and the riot of 2006. However, the focus on these scandals and the calls
for reform distracted the attention from the real problem in Tonga, the ultimate
sovereignty of the Monarch. The core of the matter was the fundamentally nondemocratic structure of the country yet as this thesis proves, the reform serves to
strengthen the power of the Monarch. In other words, instead of dealing with the
fundamental problem, it was only the symptoms that were raised and addressed.
In turn, Chapter 6 outlined the pre-emptive approach by the Monarch and His
Government in order to address the people’s push for a more responsible and
accountable government. The analysis in this thesis is made against the backdrop of the
theoretical approach which outlined the strategies the Tongan Monarch employed to
avert the trajectory of the orthodox explanation of the democratic transition.

As

discussed in Chapter 6, the Monarch’s initial approach in response to the Prodemocracy Movement’s calls for reform was to generally ignore them. During this
time, Tupou V was the Crown Prince, he noted the prevalent growth of criticism of the
Government (and to some extent the Monarch) coming from the public, so he saw
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Tupou IV’s (his father) approach as fruitless.921 This is illustrated in his response to His
people who urged him not to allow the political reform of 2010, that one “can’t expect
to keep repeating the same mistakes and expect a different result because that would be
totally unreasonable.”922 As Dr Sevele revealed, Tupou V mentioned the plan for the
reform to him in 1999 during which time he was the Crown Prince. This top-down plan
which was crafted by Tupou V, focused on addressing the main concern from the prodemocratic movement, which rested on the Executive authority of Government. This
was set in motion in 2004 and to many in Tonga, the Monarch’s gesture was
unexpected because not many people were privy to the information. Chapter 6 outlined
this reform process as follows:
1.

26 November 2004 – The Monarch’s Government announced that after the
2005 general elections, the King would appoint two Cabinet Ministers each
from the People’s and Nobles’ elected representatives.923 These appointments
were referred to as ‘grace and favour’ appointments. At the time, the current
King, Tupou VI was the Prime Minister. Lady Eseta Fusitu’a recalled how
she, as one of the Cabinet Ministers, was summoned by the late Tupou V and
Tupou VI and explained this new development. It was overwhelming for her
so that at the time she was asked to make an announcement, she requested the
Prime Minister make the announcement himself.
The appointments was described by the Prime Minister (now Tupou VI) as a
reflection of the ‘democratic principles’ of the Constitution of Tonga and a
‘natural progression of the Kingdom’s political system.’ 924 However, as
discussed in Chapter 5, this gesture was received with mixed emotions as some
perceived it as a clear response to the call for more democracy while some saw
it as a strategy to reduce the criticism levelled at the Monarch’s Government.
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However, this thesis argues that this announcement is the first part of a strategy
the Monarch employed to sustain Monarchical rule in Tonga. It exudes an
aura that this is the King’s own initiative which was a ‘natural progression’
rather than a reaction to pressure. The Monarch could not ignore or shun the
transformation that has pervaded the country. The option he chose was to be
engaged with Tonga’s shifting political, economic and social orientations and
he placed himself at the helm in order ot be able to control everything. It
should be noted, however, that Tupou V planned to have a gradual political
reform ushered in through convention.925
2.

On 21 March 2005, two Nobles’ Representatives and two People’s
Representatives were appointed as Cabinet Ministers. Dr Sevele, one of the
People’s Representatives, was appointed, and after his appointment he was
appointed as Acting Prime Minister.926 The Prime Minister (now Tupou VI)
described the day as one of ‘great expectations,’ ‘solidarity’ and a ‘time for us
to further strengthen our co-operation as a nation.’ 927 This gesture was
perceived as an opening for more participation from the People in the
Executive.
However, what is not emphasized enough is the fact that bringing in four more
Cabinet Ministers increased the cabinet from 12 to 16 ministers. 928 As
discussed in Chapter 6, this gave the Cabinet further voting strength in the
Legislative Assembly. This was a vital element of the constitution making
process during the reform process.

3.

In November 2005, the Legislative Assembly endorsed the formation of the
National Committee for Political Reform (NCPR) led by Tupou V’s first
cousin, Prince Tu’ipelehake. His involvement was translated as one that was
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sympathetic towards the democratic cause929 and therefore wanted to schedule
a consultation to gather the public to take on the issue.930 Both Tupou V and
Prince Tu’ipelehake were in the same boat. The nationwide consultation on
political reform was necessary to appease those who participated in the public
service strike in 2005 and the growing discontentment with Cabinet’s
performance. In the talanoa with Dr ‘Ana Taufe’ulungaki (who was a member
of the NCPR), she stated that she was impressed with the Prince’s demeanor
guiding the people who were disrespectful during the consultations.931
4.

The NCPR Report confirmed and concluded that the people wanted to
maintain the three pillars of Tonga’s society – the Monarch, the Nobles and the
People. The Report serves as the justification for the Monarch’s rule as a
symbol of stability and unity. However, the Pro Democratic Movement had
their own proposal and the Cabinet had their own Roadmap. So, it was
necessary to set up and organise an independent Royal Commission. It was
very unfortunate that a riot broke out in November 2006. The riot has been
described by Ian Campbell as a disruption on the political reform initiated by
the Tupou V. As an effect, it delayed the reform, however to Tupou V, the riot
vindicated him of the need for change.932

5.

On 11 February 2006, Dr Feleti Sevele was appointed as the Prime Minister of
Tonga. Dr Sevele was the first commoner to be appointed to this position. Dr
Sevele was one of the Tupou V’s close friends. In our talanoa interview, he
admitted that some people were asking why he was appointed to this
position.933 In response, Dr Feleti Sevele states:
…Why me? I think I was appointed because the Crown Prince (who
later became Tupou V) and I have the similar thoughts on ways to
proceed. He was determined that within the next five years…changes
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will be made and made successfully. That was my role in it…The
Crown Prince…had confidence in me that I would implement the
changes as he wanted them.934
6.

On 19 October 2006, Cabinet moved in the Legislative Assembly to establish a
Parliament Tripartite Committee to follow up on the NCPR’s Report and its
recommendations.

It

comprised

nobles’

representatives and members of Cabinet.

representatives,

people’s

Their mandate included

consideration of the composition and the term of the Legislative Assembly, the
date for implementation of political reform, the division of the electorate, the
voting system, the composition of Cabinet and the election of the Speaker.
There was a deep divide between the politicians in the Tripartite Committee,
who were in Cabinet and the politicians who were in the Pro-democratic
Movement. At the end, the people’s representatives withdrew their support
before the Committee submitted its report to Parliament.
7.

In 2009, Tupou V endorsed the establishment of the Constitutional and
Electoral Commission (CEC). This Royal Commission was to compile and
review the public proposals for reform. They were given a strict timeline and
just days before his coronation in August 2008, Tupou V publicly affirmed his
endorsement for political reform by the year 2010.

8.

As soon as the CEC independent report was submitted to the Legislative
Assembly, the Cabinet, together with the Nobles’ Representatives, had the
voting strength. This is illustrated in the outcome of the recommendations that
were approved in the Legislative Assembly. As discussed in Chapter 6, Dr
Ana Taufe’ulungaki noted that even the CEC’s recommendations that were
approved subject to the amendments, were amended, and that the substance of
the recommendations also changed. After having read through the Cabinet’s
submissions to the NCPR, the CEC and the approved recommendations have
shown a consistency which further supports the position that was asserted by
Akilisi Pohiva,935 that their opposition would not have changed the outcome of
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the deliberations on the Report. Even so, the former Acting Attorney General
stated the following:
It has always been understood that not all powers were to be given away
especially – the Attorney General, the Judges, Police, military and
foreign affairs.

However, in their (People’s Representatives in the

Legislative Assembly) excitement that reform will go ahead, the
People’s Representatives were not really concerned about the powers.
They were blindsided to see the bigger picture that they might need to
influence the King to pass legislation…the prevalent message at that
time was that the King has surrendered his executive powers so they
didn’t have a lot of vision to realize that the remaining powers are the
core influential powers.

There was no emphasis on the remaining

powers of the King.936
As a result, the reform process is described as a façade. In Sione Tekiteki’s
summation, he stated the following:
I think the reform was a façade in the sense that towards the end,
Government knew what it wanted to do, so it put in place all these
processes to try and legitimize it. At the end, they were not willing to
listen to what came from the others. They were very rigorous in what
they wanted and it showed from the Constitution that we ended up
with…What we ended up with is Government’s model and the King
was obviously involved in the conversations with Government.937
However, on 25 November 2010, the constitutional and political reform came into
effect.

It was hailed as historical for Tonga because of the fundamental shift from a

monarchical government system to a system in which the executive is responsible to a
representative parliament. However, the Constitution also provides for exceptions,
which in effect prevent the devolution principle as expressed in Clause 51 (1) from
depriving the Monarch of all other powers. There is no written explanation for the
exception.
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This brings us to the outcome of the constitutional and political reform in 2010.
Chapter 7 looks at the principle of devolution and the exceptions of devolution, which
has retained the executive power in the hands of the Monarch.

It analyses the

constitutional provisions relating to the powers of the Monarch. Both the devolution
and its exceptions have created an Executive system where the authority is shared
between the Monarch and the Cabinet. They operate on parallel spheres of dual
legitimacy but with no clear link between them. This thesis argues that this
disconnection causes a state of ambiguity in the exercise of executive power in Tonga
especially in relation to the power of the Monarch. Some examples that relate to some
of these difficult situations have been outlined in this Chapter for reference. The main
issue that has been identified to be at the heart of the problem is the uncertainty about
where the legitimate power or policy-making power remains.
This raises a series of important questions – is the Tongan experience one of trying
practices without the necessary cultural/conventional understandings needed to make
them work as they do in other places; or is it consciously adapting these practices for
Tonga’s unique circumstances and so they never were intended to work in the same
way as in those other places?

Why does Tonga’s purported move to become

‘democratic’ leave so much power in the Monarch’s hands?
The new Executive system can be looked at from two points of view. One view held by
the current Minister of Justice of Tonga938 believes that there was a flaw in the creation
of the Tongan constitution because although the system that we adopted was largely
based on the Westminster model, the path we are taking is different. Such a state of
affairs is argued to be deliberate because it not only gives room for manipulation, more
importantly, it gives the Monarch the power to determine where he can maintain the
process of change, and shape further reforms as he sees fit. Further, Tonga does not
have the conventions so ‘we can have these constitutional arrangements in black and
white, but there’s no established practice to influence that.’939 Mr. Tekiteki sets forth
an explanation on the root cause of the problem with the reform. He stated the
following:

938

Interview with Sione V Faotusia (Tonga: 12 April 2018).

939

Interview with Sione Tekiteki (New Zealand: 31 March 2018).

274

The problem with that is, we pick and choose what we wanted when we went
into the reform; we pick and choose what we want to follow in terms of
established practice. So, because there’s no established conventions, we can
always say, ‘let’s just do our own thing’. Hence, that would take us on a much
different path.940
Conversely, the other view is that the cultural attitudes represented by Lady ‘Eseta
Fusitu’a who views that the people have trusted their Monarch for so long that the best
course of action is to continue to do so.

The Monarch’s wide influence as the

traditional leader of Tonga, the Head of State and Government, entitle him/her to
exercise royal prerogatives wherever there are gaps in the law. This means that there is
no need to scrutinize the law in great detail in order to define terms, to draw lines and
pursue strictly correct answers. In fact, it is rather disloyal to do so.
Going back to the main research question, this thesis argues that the trajectory is
possible because as we have seen, the orthodox and mainstream theory of
democratization does not address this. Why does Tonga’s purported move to become
‘democratic’ leave the Monarch with so much power? In answering this question, two
conflicting schools of thought emerged – one represents the position of the current
Executive Cabinet and the other view represents the Monarch.
The ambiguity of the Tongan regime is caused by the fact that liberal democracy takes
precedence in the existing literature on Tonga’s democracy, which is also dominating
the wider academic thinking on democracy. In this respect, the principles, which were
developed as they relate to modern European history, are used to analyse Tonga’s
traditional monarchical regime which has an historical background and circumstances
that are very different. These basic differences create a risk in the analysis of Tonga’s
democratization because they change the trajectory of the structural and voluntarist
approaches to focus on the role of the Monarch. Hence, there is a mistranslation and a
misinterpretation that happens. For example, if we apply Samuel Huntington’s theory
of democratization, the future of the Tongan Monarch is far from ‘bleak’941, it is rather
preserved instead. Huntington did not think that it would be possible for a monarchy to
940
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turn itself into a Eurocentric notion of modern liberal democracy because the Monarch
would be hesitant “to release his grasp and voluntarily to assume a dignified rather than
an efficient rule.”

942

On the contrary, Jack Corbett et al.,

943

who studied

democratization in small states argue that Hungtington’s ‘monarch’s dilemma’ does not
apply to small states. Rather, because of their small sizes, the monarchies are able to
maintain their close relationship with the people and engender the loyalty of the people.
Further, the orthodox and mainstream notion of modern liberal democracy has failed to
see the link between legitimacy, traditional monarchy, national identity/unity, and
hereditary monarchy. The Constitution of Tonga is central to Tonga’s political life
because, firstly, the Constitution regulates the branches of government and protects the
freedoms the people have in Tonga. Secondly, it defines the status of citizens according
to their birth, thus reflecting the early ordering of the Tongan society according to the
traditional governance by the chiefs.
The Constitution provides for the key roles and the status of the Monarch and the
nobles who are engaged in the work of the Executive and the Legislative Assembly of
government. The Constitution is easily amended by the Assembly, in the same way as
ordinary laws are passed and require the King’s assent. 944 However there is a
‘privilege’ protection, and any amendment concerning the King, the Royal Family or
the titles and inheritances of the Nobles can only be discussed and passed by Nobles in
the Assembly, 945 while a different section purports to prohibit the Assembly from
discussing the amendments that affect the law of liberty, succession to the throne and
the titles and the inheritances of the nobles.946
The mat that has been woven interlaced the promotion of the democratic principles of
responsible government with the entrenched fundamental nature of the kinship system,
which perpetuates the recognition of the authority of the traditional leader and the
Monarch of Tonga.
942
943
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influences has created two facets of the reform – one that reinforced the already deepseated notion of respect and sense of obligation that every Tongan was required to show
to others who were of a higher social status. The respect and support for leadership
serve as fundamental values for most of the people of Tonga. The other highlights the
need for democracy and good governance. The Constitution has divided them and so
the Monarch acts as a power-balancing mechanism that resembles the existing practices
of the relationships in the traditional kinship system.
As in our culture, ‘our history is written, not in our books, but in our mats…,’947 this
thesis serves as a mat which has examined the movement for change, the steps for the
reform process and the outcomes - which offers a full account as the basis for tackling
the questions arising from Tonga’s reform experience. The value of this research lies in
its attention to the circumstances in Tonga’s evolving history and culture that have
retained so much power in the Monarch’s hands after Tonga’s purported move to
become “democratic” in 2010. Tonga’s classification as an ambiguous and hybrid
democracy sets itself up for serious misunderstandings. It is also an indication that
there is still some significant unfinished work that needs to be carried out to shift Tonga
further towards democracy.
On moving forward, it is important that any approach for political reform must be
broader. Improving participation in the Legislative Assembly and sharing executive
power are both crucial developments in Tonga that will help with the move towards
democracy nevertheless, they are other aspects that are equally important.

More

importantly, in tackling the issues from the 2010 reform, the role of the Tongan culture
and tradition cannot be ignored in Tonga’s constitutional evolution.
ʻI he loto fakatōkilalo moʻoni, ‘oku ou māfana ke fakahā atu ko e aofangatuku ia e kiʻi lalanga ne faí
pea ʻoku ou luva atu ia kiate kimoutolu, kae tautautefito ki he kakai ʻo Tongá pea pehē kiate
kimoutolu ne tali lelei e fakatangi atu ‘o kole tokoní: Ko ʻeku falá eni – ko e ola ʻo siʻeku fekumí.
I now present to you and all who read this thesis, especially to the people of Tonga and my
participants in this study: my fine woven mat - my thesis.
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APPENDICES
Appendix A: A Summary of the Pro-Democracy Movement’s Constitutional Proposal, NCPR & CEC Recommendations and
Parliament Resolutions
Movement’s
Proposal

in

Movement’s

Movement’s

NCPR

CEC’s

Parliament

Resolution

(King

&

Proposal in 2002a

Proposal in 2002b

Recommendation

Recommendation

Government’s Model)

Retains legislative
and executive
functions.

Ceremonial head
of state.

Monarch to be a
ceremonial figure to
enable greater
participation of the
people in the decision
making process in
government.

Recommendation 2 – That
the King and Privy
Council shall no longer be
part of the Executive
Government shall be the
Cabinet answerable to the
Legislative Assembly.

Passed with amendments put forward by
Government’s motion to change the wordings to
reflect: His Majesty wishes to devolve His
executive authority together with the Privy
Council, to the Cabinet as the executive branch
of Government, and they shall be accountable to
the Legislative Assembly.

Rec. 3 - That the
government of Tonga will
be a Constitutional
Monarchy under His
Majesty, his heirs and
successors.

Passed with amendments to the wording to
reflect: The Government of Tonga is a
Constitutional Monarchy under His Majesty King
Siaosi Tupou V, Tu’i Kanokupolu and His
successors.

Rec. 4 – That the King
shall no longer have the
power to appoint the
Prime Minister or
Ministers to hold office at
his pleasure and shall only
appoint the Prime Minister
on the advice of
Legislative Assembly and

Passed with amendments to the wording as: His
Majesty shall appoint the Prime Minister on the
recommendation of the elected members of the
Legislative Assembly and the Ministers on the
recommendation of the Prime Minister.

1997
King

Ceremonial
head of state.

Monarch Appoints
but does not
choose Prime
Minister

306

the Ministers on the advice
of the Prime Minister.

Signs all legislation
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Rec. 5 – That the King
shall only appoint judges
to the Court of Appeal
and Supreme Court on the
advice of the Judicial
Services Commission

Passed with amendments to the wording as: His
Majesty in Council shall appoint the Supreme
Court Judges, Appeal Court Judges and the
Attorney-General

Rec. 6 – That it shall be
lawful for the King to
pardon any criminal only
after consultation with the
Chief Justice and that it
shall not be lawful for the
King to remit or mitigate
any sentence imposed by a
court of law for a breach
of the criminal law.

Amended as: It shall be lawful for His Majesty in
Council to pardon any criminal.

Rec. 7 – That the power of
the King to withhold his
assent to laws and to
dissolve the Legislative
Assembly at his pleasure
shall not be removed or
amended.

Amended as: His Majesty’s power to assent or
refuse to assent to a law, or to dissolve the
Legislative Assembly, is not changed.

Rec. 8 – That all the
provisions of the
Constitution shall be
entrenched and require a
majority of two thirds of
the total membership of

Passed but the present clause 79 of the
Constitution shall be retained.

the Assembly (at each
reading) for any
amendment.
Privy
Council

Abolished

Unchanged:
ministers +
governors + King.

To report quarterly
to a joint sitting.

Becomes upper
house of
parliament: three
nominees each of
king, PM and
leader of
opposition.

To scrutinize and
approve legislation.
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Rec. 9 – That the Privy
Council shall be solely an
advisory body to advise
the King in the discharge
of his important functions.

Amended: The function of the Privy Council is
to provide advice to His Majesty.

Rec. 10 – That the King
shall continue to appoint
Privy Councillors at his
pleasure but the
Governors of Vava’u and
Ha’apai, the Secretary of
the Traditions Committee,
two nominated nobles and
nominated nobles and a
nominated church leader
should be Privy
Councillors ex officio.
The nominated members
shall be appointed by the
King on the advice of the
nominating bodies.

Amended: His Majesty shall appoint the
Honourable Members to the Privy Council.

Rec. 11 – The King shall
continue to call his
Council at his pleasure but
that, in addition, there shall
be at least one meeting
every three months at

Passed with amendments: His Majesty shall call
the Privy Council at His discretion.

which the ex-officio Privy
Councillors shall attend.
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Rec. 12 – That the Privy
Council shall no longer
have power to pass
ordinances or any
legislation.

Passed with amendments: The Privy Council
shall have no power to pass ordinaces.

Rec. 13 – That the Privy
Council shall no longer
have any judicial function.

Passed with amendments: His Majesty in Council
shall appoint the Supreme Court Judges, Appeal
Court Judges and the Attorney-General, and the
terms of their appointment, and the Privy
Council shall remain the appellate court in
relation to the titles and estates of the nobles.

Rec. 14 – That the Privy
Councillors shall no longer
sit in the Legislative
Assembly and if they are
elected as representatives
of the nobles or people
shall cease to be Privy
Councillors.

Not Passed/Deleted.

Rec. 15 – That the Privy
Council shall not include
elected members of the
Legislative Assembly.

Not passed/deleted.

Rec. 16 – That the Prime
Minister shall report each
week in person to the
King on the state of the
country and the

Passed with amendments: Privy Council shall
determine its own procedures.

Government. If the King
is out of the country, the
report shall be in writing
to the King and the
Regent. If the Prime
Minister is out of the
country or otherwise
indisposed, the report shall
be given by the acting
Prime Minister.
Cabinet

Chosen by
Prime Minister
but whether
from within or
outside
parliament was
unclear.

Chosen by the
King from elected
members of both
houses. PM
chosen by the King
but must have
support of both
houses of
parliament.

PM elected by, and
9 ministers chosen
from, the House of
Representatives.

The King shall appoint
the Prime Minister and
the 2 Governors.

Rec. 17 - That the Prime
Minister shall be selected
by the elected members of
the Legislative Assembly
from their numbers.

Passed.

The Prime Minister
would then select the
Ministers of Cabinet to
be appointed by the
King. This was intended
to act as ‘a bridge
between the elected
parliament of the people
and the Privy Council.’

Rec. 18 – That the Prime
Minister shall be appointed
by the King on the
recommendation of the
Legislative Assembly.

Passed.

Rec. 19 – That the Prime
Minister shall advise the
King who he wishes to be
appointed as Cabinet

Passed.
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Ministers.
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Rect. 20 – That the King
shall appoint the Cabinet
Ministers on the advice of
the Prime Minister.

Passed.

Rec. 21 – That the first
duty of the Speaker after
appointment following a
general election will be to
require nominations for
Prime Minister to be
submitted within two
weeks of the declaration of
the result of the election
and to convene a meeting
of the newly elected
representatives to elect a
Prime Minister within 3
days.

Passed with amendments – Process
recommended was passed, but it is the duty of an
Interim Speaker of the Legislative Assembly.

Rec. 22 That the
procedure set out in the
report at paragraph 133
shall be used for the
selection of the Prime
Minister.

Passed with amendments: The second sentence
in paragraph 133(1) is deleted, and ‘His Majesty’
shall replace ‘the King’ as it appears in this
paragraph.

Rec. 23 – That the
opening date of the first
session of the Assembly
after a general election
shall be decided by the
Speaker after consulting

Passed with amendments: After the Speaker and
the PM have agreed, the Speaker shall inform His
Majesty of the opening date of the Legislative
Assembly.

with the King and the
Prime Minister. (It shall be
within 6 weeks of the
declaration of the election
result).
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Rec. 24 – That the Prime
Minister should take his
ministerial oath in the
Legislative Assembly.

Passed.

Rec. 25. – That the
Cabinet Ministers should
take their ministerial oaths
in the Legislative
Assembly.

Passed with amendments: The Ministers shall
take their ministerial oaths before the Legislative
Assembly.

Rec. 26 – That the size of
Cabinet be limited to a
maximum number of 10
Ministers in addition to the
Prime Minister. (Note that
these should all be
appointed from the elected
Legislative Assembly, and
do not include Governors
who instead form part of
the Privy Council.).

Passed with amendments: (i) The PM shall select
his Ministers but they shall not be more than half
of the members of the LA, excluding the Speaker
of the LA.

Rec. 27 - That any
Minister who ceases to
hold a ministerial position
shall retain his seat in the
Assembly as an ordinary
elected representative until

Passed with amendments: Delete ‘in accordance
with clause 66’.

(ii) In accordance with (i) above, the PM may
select a Minister who is not an elected member of
the LA, but not more than four, if required. And
these members shall not participate in a vote of
no confidence against the PM.

the next election unless
deprived of his seat by
impeachment or for any
other disciplinary reason
or in accordance with
clause 66.
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Rec. 28 – That there shall
be an Attorney General
who shall be appointed by
the King on the advice of
the Judicial Services
Commission.

Passed with amendments: There shall be an
Attorney-General who shall be appointed by His
Majesty in Council.

Rec. 29 – That the Office
of the Attorney General
should be a constitutional
office and its
independence shall be
protected. (Note that the
office is implicitly outside
of Cabinet and the
Legislative Assembly).

Passed.

Rec. 30 – That the Prime
Minister and all Minister
shall be appointed form
the elected representatives
and shall continue to be
representatives of the
districts by which they
were elected.

Passed with amendments: Inserting at the end of
the sentence ‘…except for a Minister who did
not participate in the election.’

Rec. 31 – That the
requirement of collective

Passed.

responsibility of the
Cabinet to the Legislative
Assembly be included in
the Constitution.
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Rec. 32 – That an up to
date Cabinet Manual shall
be produced by the Prime
Minister, incorporating the
changes involved from
adoption of any
recommendation in this
report.

Passed.

Rec. 33 – That the Cabinet
Manual should include the
principles of Cabinet
confidentiality and
collective responsibility
and include clear
instructions on the manner
in which a Minister should
answer parliamentary
questions to ensure he
understands the need for
full and accurate
information.

Passed.

Rec. 34 – That the Cabinet
Manual shall clearly state
the binding nature of its
provisions and the effect
of failure to observe them.

Passed.
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Rec. 35 – That all final
Cabinet decisions are
disclosed to the public
unless certified by the
Prime Minister to be
matters of national or
public security,
commercial in confidence,
subject to continuing
negotiations or likely to
embarrass the
Government’s foreign
relations.

Passed.

Rec. 36 – That the Cabinet
Manual shall be published
on the internet and also be
available for inspection by
the public at the Assembly
Office.

Passed.

Rec. 37 – That intended
legislation on matters of
public importance shall be
published in such a
manner that the public will
have time and opportunity
to make submissions.

Passed.

Rec. 38 – That there be
power to move a motion
of no confidence in the
Prime Minister.

Passed.
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Rec. 39 – That no motion
of no confidence shall be
moved, within the first
eighteen months following
a general election or within
six months before the date
on which an election must
be held.

Passed.

Rec. 40 – That no motion
of no confidence shall be
moved less than six
months after a previous
motion of no confidence
has been moved whether
successful or not.

Passed.

Rec. 41 – That no motion
of no confidence shall be
accepted unless it includes
the name of the
representative who it is
proposed should become
Prime Minister.

Passed with amendments: That there be a
separate motion: - of no confidence against the
PM; - to select a new PM.

Rec. 42 – That, if a motion
of no confidence is passed
by the House, the Prime
minister and his Ministers
shall resign from the
Cabinet and the
representative named in
the successful motion shall
be appointed as Prime
Minister by the King

Passed with amendments: If a motion of no
confidence is passed by the House, the PM and
his Ministers shall all resign, and the Legislative
Assembly will recommend a new PM to the His
Majesty within 2 days.
If the Legislative Assembly is not able to
recommend a new PM to His Majesty, then His
Majesty may establish an interim government and
dissolve the Legislative Assembly and direct that

acting on the advice of the
Assembly.

a new election is held.

Seventeen (17) People’s
Representatives and nine
(9) Nobles’
Representatives.

Rec. 43 – That there shall
be seventeen people’s
representatives and nine
nobles’ representatives
elected to the Legislative
Assembly.

Passed.

People’s Representatives
to be elected by the
people and the Nobles’
Representatives to be
elected by the nobles

Rec. 44 – That the King
shall appoint one of the
nobles’ representatives in
the Assembly as Speaker
of the House.

Passed with amendments: After the election, His
Majesty shall appoint an Acting Speaker whom
shall not be a member of the Legislative
Assembly, to direct the selection of the Prime
Minister in the Legislative Assembly.

Responsible to
House of
Representatives.
Governorships
abolished.
Legislative
Assembly

30 members, all
elected, no
distinction
between nobles
and
commoners.

Bicameral

30 members
elected by universal
suffrage (including
royalty and nobles),
and including –
- 6 seats reserved
for nobles;
- 6 seats reserved
for women
- 6 seats
representing
overseas Tongans.
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themselves.

After the appointment of the PM, His Majesty
shall appoint on the advice of the Legislative
Assembly, one of the Nobles’ representatives to
the position of Speaker of the Legislative
Assembly.
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Rec. 45 – That the
appointment of the
Speaker shall be within
one week of the
declaration of the result of
the general election.

Passed with amendments: The Speaker of the
Legislative Assembly shall be appointed within
five days of the appointment of the Prime
Minister.

Rec. 46 – That on
receiving a petition by two
thirds of the total amount
of elected representatives
asking for the Speaker’s
removal, the King shall
remove him from that
position and appoint
another nobles’
representative as Speaker.

Passed with amendment: His Majesty shall
remove the Speaker of the Legislative Assembly
from Office on the recommendation of the
Prime Minister with the consent of the
Legislative Assembly.

Rec. 47 – That the King’s
prerogative to appoint an
Acting Speaker shall be
replaced by the right of the
Assembly to elect one of
the representatives as a
Deputy Speaker.

Passed with amendments: His Majesty shall
appoint a nobles’ representative of the Legislative
Assembly to the position of Deputy Speaker of
the Legislative Assembly on the advice of the
Prime Minister with the consent of the
Legislative Assembly.

Rec. 48 – That the Deputy
Speaker shall be elected by
a simple majority at the

Not Passed.

first sitting of the
Assembly after a general
election.
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Rec. 49 – That the Deputy
Speaker may be removed
from office by a two thirds
majority of elected
representatives present at
that sitting of the House
but shall otherwise remain
in office until the
Assembly is dissolved
prior to a general election.

Not passed.

Rec. 50 – That the
maximum term of the
Legislative Assembly
should remain at three
years.

Passed with amendments: The maximum term of
the Legislative Assembly shall be four years.

Rec. 51 – That the
Legislative Assembly shall
take immediate steps to
appoint a committee both
of members of the House
and members of the public
to advise on the
constitution, terms of
reference and duties of an
independent Legislative
Assembly Salaries
Commission and that a Bill
be prepared for
consideration by the

Passed.

Assembly before the
election in 2010.
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Rec. 52 – That the powers
of the Legislative
Assembly Salaries
Commission shall include
determination of all
matters relating to salaries
and allowances of
representatives,
determination of all claims
for allowances and
expenses, revision of the
rules for travel within and
outside the country and
for payment for time
worked outside the
prescribed hours and any
other matters relating to
the payment of money to
elected members of the
House.

Passed.

Rec. 53. That the duties of
the Legislative Assembly
Salaries Commission shall
also include the power of
appointment and removal
of the Clerk to the
Assembly and the level of
remuneration for the
position.

Passed with amendments: The Speaker shall
appoint the Clerk with the consent of the
Legislative Assembly.
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Rec. 54 – That the Clerk
of the Assembly shall have
the power to appoint the
officers of the Assembly
subject to the consent of
the Speaker.

Passed with amendment: The Speaker and Clerk
shall have the authority, with the consent of the
Legislative Assembly, to select the employees of
the Legislative Assembly.

Rec. 55 – That it shall be
lawful for members of the
Legislative Assembly to
impeach representatives of
the nobles and of the
people including Ministers.

Passed.

Rec. 56 – That Privy
Councillors, the
Governors of Vava’u and
the Ha’apai and judges
shall not be liable for
impeachment.

Passed.

Rec. 57 – That the
disciplining and removal
of judges shall be the
responsibility of the
Judicial Service
Commission.

Amended: The disciplining by removal of a Judge
shall be the responsibility of the Privy Council.

Rec. 58 – That clause 70
should include as an
additional offence that,
being a member of the
Assembly, he misconducts
himself.

Passed.
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Rec. 59 – That the
Assembly, when
convicting a member of
the House an offence
against clause 70, may, in
substitution for or in
addition to any other
penalty, order that the
member be suspended
from the House for up to
twenty eight days.

Amended – 30 days replaces 28 days.

Rec. 60 – That a member
of the public may make a
written complaint against
an elected representative
of an impeachable offence.

Amended: A member of the public may make a
written complaint to a member against an elected
member of an impeachable offence.

Rec. 61 – That the
provisions in clause 71
relating to the trial of
nobles’ representatives
shall be removed but that
the rest of the clause shall
be retained.

Passed.

Rec. 62 – That Clause 76
be amended to include in
the reasons for a byeelection, the replacement
of a representative who
has been deprived of his
seat.

Passed.
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Rec. 63 – That the right of
every representative to
introduce a Bill or other
process in the Assembly
should be enshrined in the
Constitution and the
provisions should include
sufficient time for proper
consideration of all Bills of
public interest by the
members of the general
public.

Passed.

Rec. 64 – That the right of
every representative to
introduce a Bill or other
process in the Assembly
should be enshrined in the
Constitution and the
provisions should include
sufficient time for proper
consideration of all Bills of
public interest by the
members of the general
public.

Passed.

Rec. 65 – That members
of the public including the
media must have full
access to the Journal of the
proceedings of the
Legislative Assembly and
to all the records of the
public meetings of the

Passed.

Assembly.
Two-party,
Westminster
procedures.

House of nobles –
9 members to
review and approve
legislation. (By
implication not to
initiate legislation).
House of
Representatives –
21 by proportional
representation with
present
constituencies.
Joint sitting to
receive quarterly
report from the
Privy Council.
Royal veto could
be overridden by
2/3 majority in
joint sitting.

Joint sitting 75%
majority to
override royal veto.

Closing and
dissolution only
with its own
consent

Closing and
dissolution only by
own consent.
Westminster
conventions.
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Party formation an
assumption.
Electoral
System

325

Rec. 65 – That an
Independent Electoral
Commission be
established.

Passed with amendments: An independent
Electoral Commission shall be established. An
Electoral Boundaries Commission will also be
established.

Rec. 66 – That the
establishment of an
Electoral Commission be
given the highest priority
to allow it to perform its
functions in time for the
general elections in 2010.

Passed.

Rec. 67 – That the
Electoral Commission’s
duties shall include the
power to determine and
adjust electoral boundaries
and to regulate and control
the use of various media
outlets including the
placing of political
advertisements and
making of political
broadcasts and appeals
during the election period
and the length of such
period shall be determined
by the Commission.

Not passed.

Rec. 68 – That the
Electoral Commission

Passed.

shall regulate and control
all matters of election and
candidate expenditure
within or outside the
election period and require
the presentation of
accounts within two weeks
of the declaration of the
results of the election from
all candidates whether
successful or not.
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Rec. 69 – That voting in
future elections shall be by
a single transferable vote.

Not passed.

Rec. 70 – That the listing
of further preferences
should be in the voter’s
discretion.

Not passed.

Rec. 71 – That immediate
and effective steps are
taken to bring out an up to
date and accurate register
of voters.

Passed.

Rec. 72 – That the number
of people’s representatives
shall be nine for
Tongatapu, three each for
Vava’u and Ha’apai and
one each for ‘Eua and
Niuatoputapu/Niuafo’ou.

Amended: It shall be the responsibility of the
Boundaries Commission and the Electoral
Boundaries to update the electoral roll and to
distribute the electorates.
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Rec. 73 – That the
electoral districts shall
remain as Tongatapu,
Vava’u, Ha’apai, ‘Eua and
Niuatoputatpu/Niuafo’ou.

Not passed.

Rec. 74 – That the
electoral district of
Tongatapu shall be
subdivided into three
electoral divisions each of
which will return a
proportion of the
representatives.

Not passed.

Rec. 75 – That the
boundaries of the electoral
division on Tongatapu and
the number of
representatives elected
from each shall be
determined by the
Electoral Commission.

Not passed.

Rec. 76 – That registration
of voters and the right to
vote in a particular district
or division shall be based
on the normal residence of
the voter who is being
registered but that a voter
may, at the time of
registration, apply to be
registered in accordance
with the deemed residence

Passed.

provisions.
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Rec. 77 – That the
definition of ‘Tongan’ in
section 2 of the
Nationality Act shall be
the definition of the term
in clause 64 of the
Constitution (Qualification
of electors).

Passed.

Rec. 78 – That the
requirement in clause 64
that an elector may only
vote if he pays taxes and
can read and write be
deleted.

Passed.

Rec. 79 – That Tongans
living overseas shall
continue to be entitled to
register and shall be
entitled to vote if they are
present in Tonga on the
day of the election.

Passed.

Rec. 80 – That the number
and method of election of
the nobles’ representatives
in the Assembly shall
remain as it is at present.

Passed.

Rec. 81 – That no other
person shall be added to
the present number of

Not passed.

nobles eligible for election
as nobles’ representatives.
Rec. 82 – That no
preamble be added to the
Constitution.
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Passed.

Appendix B: Family Tree of the Tonga’s Monarch since Tupou I
Tupou I (m)
(died in 1893)
Tevita ‘Unga (m)
(died in 1880)

Salote Pilolevu (f)
(died in 1880)

Fusipala (f)
(died in 1888)

Fatafehi Tu’ipelehake (m)
(died in 1888)
Tupou II (m)
(died in 1918)
Queen Salote Tupou III (f)
(died in 1965)
Tupou IV (m)
(died in 2006)

Tupou V (m)
(died in 2012)
Tupou VI (m)
(reigning Monarch)
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Appendix C: Information Sheet for Participants
[Reference Number: 17/111]
[02 February 2018]

TITLE : THE PROCESS AND OUTCOMES OF THE 2010 CONSTITUTIONAL
REFORM IN TONGA – A STUDY OF THE DEVOLUTION OF
EXECUTIVE AUTHORITY FROM MONARCHY TO REPRESENTATIVE
GOVERNMENT IN A POLYNESIAN SOCIETY
INFORMATION SHEET FOR PARTICIPANTS
Thank you for showing an interest in this project. Please read the following carefully
before deciding whether or not to participate. If you decide to participate I thank you.
If you decide not to take part there will be no disadvantage to you of any kind and we
thank you for considering our request.
Aim of the project - The purpose of this research is to examine the movement for
change, the steps of the reform process and the outcomes, in order to offer a fully
account as the basis for tackling questions arising from the reform experience. This
research examines the concept and process of the devolution, by constitutional
amendment, of the monarch’s executive authority. This study will seek to understand
the nature of monarchy in Tonga and the role of the Constitution in Tongan society
and how those circumstances in Tonga’s evolving history and culture led to the
acceptance of the sharing of executive authority.
Type of Participants being sought – I seek to interview Government leaders, current
and former members of parliament, critics and proponents of the political reform that
took place in 2010.
What will Participants be asked to do? – Should you agree to take part in this project,
you will be asked to answer questions in an interview, which may cover such topics
as:
a. How is the devolution of power to the cabinet expressed, and how are
the monarch’s remaining executive powers stated and defined in the
Constitution?
b. Where did the idea of sharing or ‘balancing’ executive powers between
monarch and cabinet come from, and was there discussion of it at any
stage during the reform process?
c. To what extent is the particular balance of power between monarch
and cabinet that has been set in place under the Constitution a
reflection of Tongan traditional thinking about the role and status of
the monarch, and to what extent is it acceptable to the chiefs and
ordinary people, particularly today’s proponents of democratic reform?
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d. Is the notion of power-sharing a feasible/workable arrangement under
the current laws and practice of the Tongan government, and what
problems might arise? Does it matter whether or not the devolution of
executive authority to Cabinet is complete?
e. What are the implications of the current wording, and what alternative
approaches to describing the arrangement of power sharing might be
suitable for the Constitution of Tonga?
The interviews will take between 30 and 90 minutes and may be recorded and
transcribed, depending on whether you give consent for this. The transcripts will be
analysed and some quotes or information may be used.
The interviews conducted will follow an open question approach where the exact
nature of the questions which will be asked have not been pre-determined but will
depend on the way the interview develops and on the particular expertise, experience
and wishes of the participant. Consequently, although the University of Otago
Human Ethics Committee is aware of the general areas to be explored in the
interview, the Committee has not been able to review the precise questions to be used.
The researcher does not anticipate there will be any risk or discomfort involved,
however, in the event that the line of questioning develops in such a way that you feel
hesitant or uncomfortable, you are reminded of your right to decline to answer any
particular question(s) and that you may also withdraw from the project at any stage
without any disadvantage to yourself of any kind.
Can Participants Change their Mind and Withdraw from the Project? – You may
withdraw your participation in the project at any time and without any disadvantage to
yourself of any kind.
What Data or Information will be Collected, including personal information, and
What Use will be Made of it? – Handwritten notes of the discussion will be made
during the interview, and if you consent to a Dictaphone being used, then a transcript
of the interview may be made based on this audio recording. The only personal
information that will be collected, if you give permission, is your gender, your
profession, your social standing if relevant, your village, and your name. Your name
will only be kept if you give permission and if it is deemed relevant to the research
but in most circumstances, it will not be kept. The personal information relating to
gender and profession is being collected for the purposes of identifying how different
how leaders, critics and proponents perceive the political reform. This information
may be used in the PhD thesis to be associated with certain comments or opinions you
have shared. This may also be included in related journal articles.
Your anonymity and storage of information – On the Consent Form you will be given
options regarding your anonymity. Please be aware that if you wish, we will make
every attempt to preserve your anonymity. However, with your consent, there are
some cases where it would be preferable to attribute contribution made to individual
participants. There will be no disadvantage to you if you decide to preserve your
anonymity.
If you do not wish your name, profession, community position or organization to be
associated with your comments in the final published form, then every attempt will be
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made to preserve your anonymity. You are most welcome to request a copy of the
results of the project should you wish. This will be provided to you upon request.
The data collected will be securely stored in such a way that only those mentioned
here (Professor Andrew Geddis, Professor Jacinta Ruru, Mr Marcelo Rodriquez
Ferrere and Mele Tupou) will be able to gain access to it. At the end of the project
any personal information will be destroyed immediately except that, as required by
the University’s research policy, any raw data on which the results of the project
depend will be retained in secure storage for five years, after which it will be
destroyed. There will be no commercial use of the data.
Reasonable precautions will be taken to protect and destroy data gathered by email.
However the security of electronically transmitted information cannot be guaranteed.
Caution is advised in the electronic transmission of sensitive material.
Can Participants Change their Mind and Withdraw from the Project – Participants can
withdraw at any stage and data will be destroyed in the event of withdrawal.
What if Participants have any Questions? – If you have any questions about this
project, either now or in the future, please feel free to contact Mele Tupou (Student
researcher) Faculty of Law; Telephone number +64 08202135657;
tupme190@student.otago.ac.nz.
And/or
Professor Andrew Geddis (Principal Supervisor) Faculty of Law, University of Otago;
University Telephone number: +(64)(3)479 8864 ; Email Address:
andrew.geddis@otago.ac.nz
This study has been approved by the University of Otago Human Ethics Committee.
If you have any concerns about the ethical conduct of the research you may contact
the Committee through the Human ethics Committee Administrator (ph 03 479 8256
or email gary.witte@otago.ac.nz). Any issues you raise will be treated in confidence
and investigated and you will be informed of the outcome.
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Appendix D: The Consent Form
[Reference Number: 17/111]
[02 February 2018]

TITLE : THE PROCESS AND OUTCOMES OF THE 2010
CONSTITUTIONAL REFORM IN TONGA – A STUDY OF THE
DEVOLUTION OF EXECUTIVE AUTHORITY FROM MONARCHY
TO REPRESENTATIVE GOVERNMENT IN A POLYNESIAN
SOCIETY
CONSENT FORM FOR PARTICIPANTS
I have read the Information Sheet concerning this project and understand what it is
about. All my questions have been answered to my satisfaction. I understand that I
am free to request further information at any stage.
I know that:
1. My participation in the project is entirely voluntary on the condition that if
quoted or referred to in the thesis or any writing (draft and/or published), that
I would be given prior notice of and have my written permission.
2. I am free to withdraw from the project at any time without any disadvantage;
3. Personal identifying information [specify e.g. audio recordings etc] may be
destroyed at the conclusion of the project but any raw data on which the
results of the project depend will be retained in secure storage for at least five
years;
4. This project involves an open-questioning technique. The general line of
questioning includes the current constitutional arrangement of executive
powers. The precise nature of the questions which will be asked have not
been determined in advance, but will depend on the way in which the
interview develops and that in the event that the line of questioning develops
in such a way that I feel hesitant or uncomfortable I may decline to answer
any particular question(s) and/or may withdraw from the project without any
disadvantage of any kind;
5. The researcher does not foresee any discomfort or risks to me in participating
in this research;
6. There will be no commercial use of this data.
7. The results of the project may be published and will be available in the
University of Otago Library (Dunedin, New Zealand) but every attempt will
be made to preserve my anonymity, should I choose to remain anonymous.
8.

I, as the participant: a) agree to being named in the research
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OR;
b) would rather remain anonymous
I agree to take part in this project.
.............................................................................
(Signature of participant)

..............................
(Date)

.............................................................................
(Printed Name)
……………………………………………………..
Name of person taking consent
This study has been approved by the University of Otago Human Ethics Committee.
If you have any concerns about the ethical conduct of the research you may contact
the Committee through the Human Ethics Committee Administrator (ph +643 479
8256 or email gary.witte@otago.ac.nz). Any issues you raise will be treated in
confidence and investigated and you will be informed of the outcome.
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